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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Finance Committee considered the Financial Memorandum to the Bill and 
reported to the Rural Affairs and Environment Committee. The Finance Committee’s 
report is included in the Stage 1 Report at Annexe B. An extract from the minutes 
and the Official Report of the Finance Committee’s meeting on 2 June 2009, at 
which it took evidence on the Financial Memorandum from Scottish Government 
officials, were not included in that Report. They are, therefore, included in this 
volume after the Stage 1 Report.  
 
The Subordinate Legislation Committee considered the Scottish Government’s 
response to the Stage 1 Report at its meeting on 10 November 2009. The 
Committee noted the response without comment or debate and agreed to reconsider 
the delegated powers provisions in the Bill after Stage 2, and so no material relating 
to that meeting is included in this volume.  
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Part 1—The Scottish marine area 
 

SP Bill 25 Session 3 (2009) 
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Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 25-EN.  A Policy Memorandum is printed separately as SP Bill 25-PM. 
 
 
 
 
 

Marine (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to make provision in relation to functions and activities in the 
Scottish marine area, including provision about marine plans, licensing of marine activities and 
the protection of the area and its wildlife including seals; and for connected purposes. 
 
 

PART 1 

THE SCOTTISH MARINE AREA 5 

1 The “Scottish marine area” 

(1) For the purposes of this Act, the “Scottish marine area” means the area of sea within the 
seaward limits of the territorial sea of the United Kingdom adjacent to Scotland and 
includes the bed and subsoil of the sea within that area. 

(2) The boundaries between the parts of the territorial sea of the United Kingdom adjacent 10 
to Scotland and the parts not so adjacent are to be determined by reference to an Order 
in Council made under section 126(2) of the Scotland Act 1998 (c.46) to the extent that 
the Order in Council is expressed to apply for the purposes of that Act. 

 
2 “Sea” 

In this Act, unless the context otherwise requires, “sea” includes— 15 

(a) any area submerged at mean high water spring tide, 

(b) the waters of every estuary, river or channel, so far as the tide flows at mean high 
water spring tide. 

(See section 57 for the meaning of “sea” for the purposes of Part 4.) 

 

PART 2 20 

MARINE PLANNING 

Marine plans 

3 National marine plan and regional marine plans 

(1) The Scottish Ministers may— 

9
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Part 2—Marine planning 

 
(a) prepare and adopt in accordance with schedule 1 a national marine plan for the 

Scottish marine area, 

(b) prepare and adopt in accordance with that schedule a regional marine plan for any 
Scottish marine region (see subsection (4)). 

(2) A national marine plan or (as the case may be) a regional marine plan is a document 5 
which— 

(a) states the Scottish Ministers’ policies (however expressed) for and in connection 
with the sustainable development of the area to which the plan applies, 

(b) states that it is a national marine plan or (as the case may be) a regional marine 
plan prepared and adopted for the purposes of this section. 10 

(3) A national marine plan may in particular include economic, social and marine 
ecosystem objectives. 

(4) The Scottish Ministers may by order designate any part of the Scottish marine area as a 
Scottish marine region; and any such order must identify the boundaries of the Scottish 
marine region. 15 

(5) A regional marine plan must be in conformity with any national marine plan currently in 
effect, unless relevant considerations indicate otherwise. 

(6) A national marine plan or (as the case may be) a regional marine plan may also include 
statements or information relating to policies contained in the plan. 

(7) If to any extent a policy stated in a national marine plan or a regional marine plan 20 
conflicts with any other statement or information in the plan, that conflict must be 
resolved in favour of the policy. 

 
4 Coming into effect of marine plans 

A national marine plan or (as the case may be) a regional marine plan comes into effect 
when the plan is published by the Scottish Ministers in accordance with schedule 1. 25 

 
5 Amendment of marine plans 

(1) A national marine plan or (as the case may be) a regional marine plan may be amended 
from time to time by the Scottish Ministers. 

(2) Any amendment of any such plan must be prepared and adopted in accordance with 
schedule 1. 30 

 
6 Withdrawal of marine plans 

(1) The Scottish Ministers may withdraw a national marine plan or (as the case may be) a 
regional marine plan where they consider it appropriate to do so. 

(2) If they do so, they must publish notice of withdrawal in the Edinburgh Gazette; and the 
marine plan concerned ceases to have effect on the date of such publication. 35 

(3) The Scottish Ministers must also take such further steps as they consider appropriate to 
secure that the withdrawal of the marine plan concerned is brought to the attention of 
interested persons. 

(4) In this section, “interested persons” means— 
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Part 2—Marine planning 
 

(a) any persons appearing to the Scottish Ministers to be likely to be interested in, or 
affected by, the withdrawal of the marine plan concerned, 

(b) members of the general public. 

(5) Withdrawal of a national marine plan does not affect— 

(a) the continuing validity or effect of a regional marine plan, 5 

(b) until such time as a new national marine plan may come into effect, the 
construction of any regional marine plan. 

 
7 Duty to keep relevant matters under review 

(1) The Scottish Ministers must keep under review the matters which may be expected to 
affect the exercise of their functions relating to— 10 

(a) the designation of any area as a Scottish marine region, 

(b) the preparation, adoption, amendment or withdrawal of a national marine plan or 
(as the case may be) a regional marine plan, 

(c) keeping under review under section 12 in relation to any such plan the matters in 
subsection (2) of that section. 15 

(2) The matters include— 

(a) as regards a national marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 
the Scottish marine area and of the living resources which the area 
supports, 20 

(ii) the purposes for which any part of the area is used, 

(iii) the communications, energy and transport systems for the area,  

(iv) any other considerations which may be expected to affect those matters, 

(b) as regards a regional marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 25 
the Scottish marine region to which the plan applies,  

(ii) the purposes for which any part of the region is used, 

(iii) the communications, energy and transport systems of the region, 

(iv) any other considerations which may be expected to affect those matters. 

(3) The matters also include— 30 

(a) any changes which could reasonably be expected to occur in relation to any matter 
referred to in subsection (2),  

(b) as regards a national marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine area, its natural 
resources, or the living resources dependent on the area, 35 

(c) as regards a regional marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine region to which the 
plan applies, its natural resources, or the living resources dependent on the region. 
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Delegation of functions relating to regional marine plans 

8 Delegation of functions relating to regional marine plans 

(1) The Scottish Ministers may give directions under this section which— 

(a) designate any of the delegable functions in relation to a regional marine plan 
which would (apart from directions under this section) be exercisable by the 5 
Scottish Ministers, 

(b) direct that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate acting on behalf of the 
Scottish Ministers as is designated in the direction. 

(2) The delegate so designated may be either— 10 

(a) a public authority, or 

(b) a group of persons comprising (either or both)— 

(i) persons nominated by such public authorities with an interest in the 
Scottish marine region to which the regional marine plan applies as the 
Scottish Ministers consider appropriate, 15 

(ii) persons nominated by the Scottish Ministers. 

(3) The Scottish Ministers may give a direction under this section— 

(a) where the proposed delegate is a public authority, only with the consent of the 
authority, 

(b) where the proposed delegate is a group of persons referred to in paragraph (b) of 20 
subsection (2), only with the consent of any public authority responsible for 
nominating under sub-paragraph (i) of that paragraph. 

(4) The delegate— 

(a) must comply with the direction, 

(b) is to be taken to have all the powers necessary to do so. 25 

(5) In this section “delegable functions in relation to a regional marine plan” means the 
following functions in relation to any such plan— 

(a) those under sections 3, 5 or 7, 

(b) those under section 12 (monitoring etc. of implementation), 

but excluding the excepted functions. 30 

(6) The excepted functions are the following functions in relation to any such plan— 

(a) deciding under paragraph 4 of schedule 1 whether to prepare and publish a 
statement of public participation, 

(b) deciding under paragraph 6 of that schedule whether to revise a statement of 
public participation, 35 

(c) deciding under paragraph 9 of that schedule whether to publish a consultation 
draft, 

(d) deciding under paragraph 14 of that schedule whether to publish a regional marine 
plan or any amendment of such a plan, 

(e) deciding under section 6 whether to withdraw a regional marine plan. 40 
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9 Directions under section 8: supplementary provision 

(1) Where the Scottish Ministers give a direction under section 8, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 
be interested in or affected by it. 

(2) For so long as any such direction remains in effect, the designated functions are 5 
exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 
exercisable by the Scottish Ministers). 

(3) But subsection (2) is subject to any provision to the contrary which— 

(a) is made by the direction, or 

(b) is included in a direction under section 10. 10 

(4) A direction under section 8 may include— 

(a) such terms or conditions,  

(b) such obligations or requirements, 

(c) such financial provisions, 

as the Scottish Ministers may determine. 15 

(5) A direction under section 8 may make different provision for different cases, different 
areas or different delegates. 

(6) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 

 
10 Directions to delegates as regards performance of designated functions 20 

(1) This section applies where any functions are exercisable by a delegate by virtue of a 
direction given under section 8. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 25 
delegate. 

(4) A delegate given a direction under this section must comply with the direction. 

(5) Where the Scottish Ministers give a direction under this section, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 
be interested in or affected by it. 30 

 
Decisions of public authorities affected by a marine plan 

11 Decisions of public authorities affected by marine plans 

(1) A public authority must take any authorisation or enforcement decision in accordance 
with the appropriate marine plans, unless relevant considerations indicate otherwise. 

(2) If a public authority makes an authorisation or enforcement decision otherwise than in 35 
accordance with the appropriate marine plans, it must state its reasons. 

(3) A public authority must have regard to the appropriate marine plans in making any 
decision— 
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(a) which relates to the exercise by them of any function capable of affecting the 

whole or any part of the Scottish marine area, but 

(b) which is not an authorisation or enforcement decision. 

(4) In this section— 

(a) an “authorisation or enforcement decision” is any of the following— 5 

(i) the determination of any application (whenever made) for authorisation of 
the doing of any act which affects or might affect the whole or any part of 
the Scottish marine area,  

(ii) any decision relating to any conditions of any such authorisation,  

(iii) any decision about extension, replacement, variation, revocation or 10 
withdrawal of any such authorisation or any such conditions (whenever 
granted or imposed),  

(iv) any decision relating to the enforcement of any such authorisation or any 
such conditions, 

(v) any decision relating to the enforcement of any prohibition or restriction 15 
(whenever imposed) on the doing of any act, or of any act of any 
description, falling within sub-paragraph (i), 

(b) “the appropriate marine plans” are— 

(i) a national marine plan which is in effect, 

(ii) to the extent that a decision falling within subsection (1) or (3) relates to a 20 
Scottish marine region, any regional marine plan which is in effect for the 
region. 

(5) In this section— 

“act” includes omission, 

“authorisation” means any approval, confirmation, consent, licence, permission or 25 
other authorisation (however described), whether special or general. 

 
Monitoring and reporting 

12 Monitoring of and periodical reporting on implementation of marine plans 

(1) For so long as a national marine plan or (as the case may be) a regional marine plan is in 
effect, the Scottish Ministers must keep under review in relation to each such plan the 30 
matters in subsection (2). 

(2) The matters are— 

(a) the effects of the policies in the plan, 

(b) the effectiveness of the policies in securing that the objectives for which the plan 
was prepared and adopted are met,  35 

(c) the progress being made towards securing the objectives, 

(d) the progress being made towards securing that the objectives in the regional 
marine plan secure the objectives in the national marine plan. 

(3) The Scottish Ministers must from time to time prepare and publish a report on the 
matters kept under review in pursuance of subsection (1). 40 
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(4) After publishing a report under subsection (3), the Scottish Ministers must decide 
whether or not to amend or replace the national marine plan or (as the case may be) the 
regional marine plan. 

(5) The first report must be published before the expiry of 5 years beginning with the date 
on which the marine plan concerned was adopted. 5 

(6) After the publication of the first report, successive reports must be published at intervals 
of no more than 5 years following the date of publication of the previous report. 

(7) Any reference in this section to the replacement of a national marine plan or (as the case 
may be) a regional marine plan is a reference to— 

(a) preparing and adopting, in accordance with the provisions of this Part, a fresh 10 
national marine plan or (as the case may be) a regional marine plan (and as 
respects a regional marine plan whether or not it is for the identical Scottish 
marine region), 

(b) if the Scottish Ministers have not already done so, withdrawing the marine plan 
that is to be replaced. 15 

 
Validity of marine plans 

13 Validity of national marine plans and regional marine plans 

(1) A relevant document must not be questioned in any legal proceedings, except in so far 
as is provided by this section. 

(2) A person aggrieved by a relevant document may make an application to the Court of 20 
Session on any of the following grounds— 

(a) that the document is not within the appropriate powers,  

(b) that a procedural requirement has not been complied with. 

(3) Any such application must be made not later than 6 weeks after the publication of the 
relevant document. 25 

(4) In this section and section 14— 

(a) “the appropriate powers” means in the case of a national marine plan, a regional 
marine plan or an amendment of any such plan, the powers conferred on the 
Scottish Ministers by sections 3 to 8, 

(b) “procedural requirement” means any requirement— 30 

(i) under the appropriate powers, or 

(ii) in directions under section 8 or 10,  

which relates to the preparation, adoption or publication of a relevant document, 

(c) “relevant document” means— 

(i) a national marine plan, 35 

(ii) an amendment of a national marine plan, 

(iii) a regional marine plan, 

(iv) an amendment of a regional marine plan. 
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14 Powers of the Court of Session on an application under section 13 

(1) This section applies in any case where an application is made to the Court of Session 
(“the Court”) under section 13. 

(2) The Court may make an interim order suspending the operation of the relevant 
document— 5 

(a) wholly or in part,  

(b) generally or as it affects a particular area, 

and an interim order has effect until the proceedings are finally determined. 

(3) Subsection (4) applies if the Court is satisfied as to any of the following— 

(a) that a relevant document is to any extent outside the appropriate powers, 10 

(b) that the interests of the applicant have been substantially prejudiced by failure to 
comply with a procedural requirement. 

(4) The Court may— 

(a) quash the relevant document,  

(b) remit the relevant document to the Scottish Ministers. 15 

(5) If the Court remits the relevant document under subsection (4)(b), it may give directions 
as to the action to be taken in relation to the relevant document. 

(6) Directions under subsection (5) may in particular— 

(a) require the relevant document to be treated (generally or for specified purposes) as 
not having been adopted or published, 20 

(b) require specified steps in the process that has resulted in the adoption of the 
relevant document to be treated (generally or for specified purposes) as having 
been taken or not having been taken, 

(c) require action to be taken by the Scottish Ministers. 

(7) The powers of the Court under subsections (4) and (5) are exercisable in relation to the 25 
whole or any part of the relevant document. 

 
Interpretation of Part 2 

15 Interpretation of Part 2  

In this Part— 

“adopted”, in the case of a national marine plan or a regional marine plan, is to be 30 
construed in accordance with section 3(1) and paragraph 14 of schedule 1; and 
related expressions are to be construed accordingly, 

“national marine plan” has the meaning given in section 3 (and any reference to a 
national marine plan includes a reference to it as amended), 

“regional marine plan” has the meaning given in section 3 (and any reference to a 35 
regional marine plan includes a reference to it as amended). 
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PART 3 

MARINE LICENSING 

Requirement for licence 

16 Requirement for licence  

(1) No person may— 5 

(a) carry on a licensable marine activity, or 

(b) cause or permit any other person to carry on such an activity, 

except in accordance with a marine licence granted by the Scottish Ministers. 

(2) Subsection (1) is subject to any exemptions and special cases provided for by virtue of 
sections 24 to 28. 10 

 
Licensable marine activities 

17 Licensable marine activities  

(1) For the purposes of this Part, it is a licensable marine activity to do any of the 
following— 

15 
 

 

 

 

20 

 

 

 
 

25 

 

 
 

 

30 

 

 
 
 

35 

 

 

1 To deposit any substance or object within the Scottish marine area, either in the 
sea or on or under the seabed, from any of the following— 

(a) a vehicle, vessel, aircraft or marine structure, 

(b) a container floating in the sea, or 

(c) a structure on land constructed or adapted wholly or mainly for the purpose 
of depositing solids in the sea. 

2 To deposit any substance or object anywhere in the sea or on or under the seabed 
from a vehicle, vessel, aircraft, marine structure or floating container which was 
loaded with the substance or object either— 

(a) in Scotland, or 

(b) in the Scottish marine area. 

3 To scuttle any vessel or floating container in the Scottish marine area. 

4 To scuttle any vessel or floating container anywhere at sea, if the vessel or 
container has been towed or propelled for the purpose of that scuttling either— 

(a) from Scotland, or 

(b) from the Scottish marine area (except where the towing or propelling began 
outside that area). 

5 To construct, alter or improve any works within the Scottish marine area either— 

(a) in or over the sea, or 

(b) on or under the seabed. 

6 To use a vehicle, vessel, aircraft, marine structure or floating container to remove 
any substance or object from the seabed within the Scottish marine area. 

7 To carry out any form of dredging within the Scottish marine area (whether or not 
involving the removal of any material from the sea or seabed). 
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  5 

 

8 To deposit or use any explosive substance or article within the Scottish marine 
area either in the sea or on or under the seabed. 

9 To incinerate any substance or object on any vehicle, vessel, marine structure or 
floating container in the Scottish marine area. 

10 To load a vehicle, vessel, marine structure or floating container in Scotland or in 
the Scottish marine area with any substance or object for incineration anywhere at 
sea. 

(2) In subsection (1)—  

(a) in item 7, “dredging” includes using any device to move any material (whether or 
not suspended in water) from one part of the sea or seabed to another part, 

(b) in item 10, “incineration” means the combustion of a substance or object for the 
purpose of its thermal destruction (and in item 9 “incinerate” is to be read 
accordingly). 

(3) The Scottish Ministers may by order amend subsection (1) so as to add or remove any 
activity from the list of licensable marine activities. 

 
Licences 

18 Application for licence 

(1) The Scottish Ministers may require an application for a marine licence to be—  

(a) made in such form as they may determine, 

(b) accompanied by such fee as may be determined by, or in accordance with, 
regulations made by them. 

(2) The Scottish Ministers may determine different forms, and provide for different fees, for 
different descriptions of applications. 

(3) The Scottish Ministers may require an applicant to— 

(a) supply such information, 

(b) produce such articles, 

(c) permit such investigations, examinations and tests, 

as in their opinion may be necessary or expedient to enable them to determine the 
application. 

(4) If the Scottish Ministers carry out any investigation, examination or test (whether or not 
by virtue of subsection (3)(c)) which in their opinion is necessary or expedient to enable 
them to determine an application, they may require the applicant to pay a fee towards 
the reasonable expenses of the investigation, examination or test.  

(5) If an applicant fails to comply with a requirement made by the Scottish Ministers under 
this section, the Ministers may— 

(a) refuse to proceed with the application, 

(b) refuse to proceed with it until the failure is remedied. 

 

10

15 

20

25 

30 

35
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19 Notice of applications 

(1) Having received an application for a marine licence, the Scottish Ministers must 
either— 

(a) publish notice of the application, or 

(b) require the applicant to publish notice of it. 5 

(2) Publication under subsection (1) must be in such manner as the Scottish Ministers 
consider is most likely to bring the application to the attention of any persons likely to 
be interested in it. 

(3) The Scottish Ministers must not proceed with an application unless notice has been 
published under subsection (1). 10 

(4) If the Scottish Ministers in pursuance of subsection (1)(a) publish notice of an 
application, they may require the applicant to pay a fee towards the reasonable expenses 
of the publication. 

(5) If an applicant fails to pay a fee required by the Scottish Ministers under subsection (4), 
the Ministers may— 15 

(a) refuse to proceed with the application, 

(b) refuse to proceed with it until the failure is remedied. 

(6) This section does not apply in relation to an application where the Scottish Ministers 
consider that notice of the application should not be published. 

 
20 Determination of applications 20 

(1) In determining an application for a marine licence (including the terms on which it is to 
be granted and what conditions, if any, are to be attached to it), the Scottish Ministers 
must have regard to— 

(a) the need to— 

(i) protect the environment,  25 

(ii) protect human health, 

(iii) prevent interference with legitimate uses of the sea, 

(b) such other matters as the Scottish Ministers consider relevant. 

(2) In considering an application for a licence to authorise an activity mentioned in item 1 
or 2 in section 17(1) (deposit of substance or object), the Scottish Ministers must have 30 
regard (among other things) to the practical availability of any alternative method of 
dealing with the substance or object. 

(3) In considering an application for a licence to authorise an activity mentioned in item 5 in 
section 17(1) (constructing, altering or improving works), the Scottish Ministers must 
have regard (among other things) to the effects of any use intended to be made of the 35 
works when constructed, altered or improved. 

(4) The Scottish Ministers— 

(a) must, in relation to each application, consult such persons or bodies as may be 
specified by them by order, 
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(b) may, in relation to any particular application, consult any other person or body 

they consider has particular expertise in any matter arising in relation to the 
application. 

(5) The Scottish Ministers must give the applicant the opportunity to make representations 
to them about any observations made to them by a person or body consulted by them 5 
under subsection (4). 

(6) The Scottish Ministers must have regard to any representations which they receive from 
any person having an interest in the outcome of the application.  

(7) The Scottish Ministers may by regulations make further provision as to the procedure to 
be followed in connection with— 10 

(a) applications to them for marine licences, 

(b) the grant by them of such licences. 

(8) Regulations under subsection (7) may include, in particular, provision as to— 

(a) the period within which any function is to be exercised (including when that 
period is to begin and how it is to be calculated), 15 

(b) notifying the applicant of any licensing determination. 

 
21 Inquiries 

(1) The Scottish Ministers may cause an inquiry to be held in connection with their 
determination of an application for a marine licence. 

(2) Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973 20 
(c.65) apply to any inquiry the Scottish Ministers may cause to be held under subsection 
(1) as they apply to inquiries under that section. 

(3) Where— 

(a) an inquiry is caused by the Scottish Ministers to be held under subsection (1), and 

(b) in the case of some other matter required or authorised to be the subject of an 25 
inquiry (“the other inquiry”), it appears to the relevant authority or authorities that 
the matters are so far cognate that they should be considered together, 

the relevant authority or authorities may direct that the two inquiries be held 
concurrently or combined as one inquiry. 

(4) In subsection (3), “the relevant authority or authorities” means the Scottish Ministers or, 30 
where causing the other inquiry to be held is the function of some other person or body, 
the Scottish Ministers and that other person or body acting jointly. 

 
22 Grant or refusal of licence 

(1) The Scottish Ministers, having considered an application for a marine licence, must— 

(a) grant the licence unconditionally, 35 

(b) grant the licence subject to such conditions as they consider appropriate, or 

(c) refuse the application. 

(2) The conditions that may be attached to a licence under subsection (1)(b) may relate to 
any of the following— 

(a) the activities authorised by the licence, 40 
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(b) precautions to be taken or works to be carried out (whether before, during or after 
the carrying out of the authorised activities) in connection with or in consequence 
of those activities, 

(c) monitoring of the activities authorised by the licence. 

(3) The conditions include in particular conditions— 5 

(a) that no activity authorised by the licence be carried out until the Scottish Ministers 
have (or some other specified person has) given such further approval of the 
activity as may be specified, 

(b) as to the provision, maintenance, testing or operation of equipment for measuring 
or recording specified matters relating to any activity authorised by the licence, 10 

(c) as to the keeping of records or the making of returns or giving of other 
information to the authority, 

(d) for the removal at the end of a specified period of any object or works to which 
the licence relates, 

(e) for the carrying out at the end of a specified period of such works as may be 15 
specified for the remediation of the site or of any object or works to which the 
licence relates, 

(f) that any activity authorised by the licence must take place at a specified site, 
whether or not in the Scottish marine area. 

(4) A licence may provide that— 20 

(a) it is to expire unless the activity it authorises is begun or completed within a 
specified period, 

(b) it is to remain in force indefinitely or for a specified period of time (which may be 
determined by reference to a specified event). 

(5) A licence authorising any activity mentioned in item 5 in section 17(1) (constructing, 25 
altering or improving works) may provide that the conditions attached to it are to bind 
any other person who for the time being owns, occupies or enjoys any use of the works 
in question (whether or not the licence is transferred to that other person). 

(6) The Scottish Ministers must not grant a licence to carry on any activity which is 
contrary to international law. 30 

(7) In subsection (4), “specified” means specified in the licence concerned. 

 
23 Variation, suspension, revocation and transfer 

(1) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that there has been a breach of any of its provisions. 

(2) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 35 
if it appears to them that— 

(a) in the course of the application for the licence any person either— 

(i) supplied information to them that was false or misleading, or 

(ii) failed to supply information, and 

(b) if the correct information had been supplied— 40 

(i) they would have, or 
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(ii) it is likely that they would have, 

refused the application or granted the licence in different terms. 

(3) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that the licence ought to be varied, suspended or revoked for any of 
the following reasons— 5 

(a) because of a change in circumstances relating to the environment or human health, 

(b) because of increased scientific knowledge relating to either of those matters, 

(c) in the interests of safety of navigation, 

(d) for any other reason that appears to the Ministers to be relevant. 

(4) Any suspension under subsection (1), (2) or (3) is for such period as the Scottish 10 
Ministers may specify in the notice of suspension. 

(5) The Scottish Ministers may by further notice extend the period of the suspension. 

(6) But a licence may not by virtue of this section be suspended in total for a period 
exceeding 18 months. 

(7) On an application made by a licensee, the Scottish Ministers— 15 

(a) may transfer the licence from the licensee to another person, and 

(b) if they do so, must vary the licence accordingly. 

(8) A licence may not be transferred except in accordance with subsection (7). 

 
Exemptions from licensing requirements 

24 Exemptions specified by order 20 

(1) The Scottish Ministers may by order specify activities which— 

(a) are not to need a marine licence, 

(b) are not to need a marine licence if conditions specified in the order are satisfied. 

(2) The conditions that may be specified in an order under subsection (1) include conditions 
enabling the Scottish Ministers to require a person to obtain their approval before the 25 
person does anything for which a licence would be needed but for the order. 

(3) Approval under subsection (2) may be either— 

(a) without conditions, or 

(b) subject to such conditions as the Scottish Ministers consider appropriate. 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 30 
order the Ministers propose to make under subsection (1). 

 
25 Activities below specified threshold of environmental impact 

(1) The Scottish Ministers may by regulations provide that licensable marine activities 
which fall below a specified threshold of environmental impact— 

(a) are not to need a marine licence, but 35 

(b) are instead to be registered. 

(2) Regulations under subsection (1) may— 
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(a) define or elaborate the meaning of— 

(i) “fall below”, 

(ii) “registered”, 

(iii) “specified threshold of environmental impact”, 

(b) make further provision in relation to registration of the activities, including in 5 
particular the procedure in relation to registration. 

(3) The regulations may also— 

(a) create offences, 

(b) provide that any offence created is triable summarily or on indictment, 

(c) provide for any offence created to be punishable— 10 

(i) on summary conviction, by a fine not exceeding £50,000, 

(ii) on conviction on indictment, by a fine, imprisonment for a period not 
exceeding 2 years, or both. 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 
regulations the Ministers propose to make under subsection (1). 15 

 
26 Oil and gas, defence or pollution 

Nothing in this Part applies to— 

(a) any activity relating to a matter which is a reserved matter by virtue of Section D2 
(oil and gas) in Part II of Schedule 5 to the Scotland Act 1998 (c.46) and which is 
an activity outside controlled waters (within the meaning of section 30A(1) of the 20 
Control of Pollution Act 1974 (c.40)), 

(b) any activity relating to a matter which is a reserved matter by virtue of paragraph 
9 (defence) in Part I of that Schedule,  

(c) any activity falling within the subject matter of Part 6 (pollution) of the Merchant 
Shipping Act 1995 (c.21). 25 

 
Special provision for certain cases 

27 Special procedure for applications relating to certain electricity works 

(1) The Scottish Ministers may by order provide that where a person requires a marine 
licence to carry on any activity and subsection (2) applies— 

(a) such procedural provisions of this Part as may be specified in the order are not to 30 
apply to the person’s application for the licence, 

(b) such procedural provisions of the Electricity Act as may be so specified are to 
apply to the application instead. 

(2) This subsection applies where— 

(a) the person also requires consent under section 36 of the Electricity Act (consent 35 
for construction etc. of generating stations) in relation to— 

(i) the activity, or 

(ii) other works to be undertaken in connection with the activity, 
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(b) the Scottish Ministers— 

(i) decide that the 2 applications are to be considered together, 

(ii) give the person notice of their decision. 

(3) Where an order is made under subsection (1) and one of the applications has been made 
but not the other, the application that has been made is not to be considered until the 5 
other has also been made. 

(4) An order under subsection (1) may modify the procedural provisions of the Electricity 
Act in their application by virtue of paragraph (b) of that subsection.  

(5) In this section— 

“the Electricity Act” means the Electricity Act 1989 (c.29), 10 

“procedural provisions” means any provisions for or in connection with the 
procedure for determining an application. 

 
28 Electronic communications apparatus 

(1) The Scottish Ministers must not issue a licence to carry out any activity which amounts 
to or involves the exercise of a right conferred by paragraph 11 of the electronic 15 
communications code set out in Schedule 2 to the Telecommunications Act 1984 (c.12) 
(works in connection with electronic communications apparatus) unless they are 
satisfied that adequate compensation arrangements have been made. 

(2) For the purposes of subsection (1), adequate compensation arrangements are adequate 
arrangements for compensating any persons who appear to the Scottish Ministers to be 20 
owners of interests in the tidal water or lands on, under or over which the right is to be 
exercised, for any loss or damage sustained by those persons in consequence of the 
activity being carried out. 

 
Appeals against licensing decisions 

29 Appeals against licensing decisions 25 

(1) The Scottish Ministers must by regulations make provision for any person who applies 
for a marine licence to appeal against a decision under section 22. 

(2) The regulations required by subsection (1) must come into force on the day on which 
this Part comes into force. 

(3) The regulations may include provision— 30 

(a) as to the procedure to be followed as respects an appeal, 

(b) for or in connection with suspending or varying any conditions subject to which 
the licence was granted, pending determination of the appeal, 

(c) as to the powers of any court, tribunal or (as the case may be) person appointed 
under the regulations to which, or whom, the appeal is made, 35 

(d) as to how any sum payable in pursuance of a decision of the court, tribunal or 
person is to be recoverable. 
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Offences 

30 Breach of requirement for, or conditions of, licence  

(1) A person who— 

(a) contravenes section 16(1), or  

(b) fails to comply with any condition of a marine licence,  5 

commits an offence. 

(2) A person who is bound by a condition of a licence by virtue of section 22(5) is not to be 
taken as having failed to comply with the condition unless the requirements of 
subsection (3) are satisfied. 

(3) The requirements are that— 10 

(a) the Scottish Ministers have served the person with a notice under this subsection 
which specifies the condition together with a period (which must be a reasonable 
period, in all the circumstances of the case) within which the person must comply 
with the condition,  

(b) the person has failed to comply with the condition within that period.  15 

(4) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 
exceeding 2 years, or to both.  

 
31 Defences: action taken in an emergency 20 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) the activity was carried out for the purpose of saving life, or for the purpose of 
securing the safety of a vessel, aircraft or marine structure, and 

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 25 
the matters set out in subsection (2).  

(2) The matters are— 

(a) the fact that the activity was carried out, 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  30 

(3) The defence provided by subsection (1) is not available to a person where— 

(a) the court is not satisfied that the activity either— 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the activity was due to the fault of the accused or a person acting 35 
under the accused’s direction or control.  
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32 Defences: electronic communications: emergency works 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) for the purposes of paragraph 23 of the electronic communications code 
(undertaker’s works), the person is the operator or a relevant undertaker,  5 

(b) the activity was carried out for the purpose of executing emergency works, within 
the meaning of that code, and 

(c) the activity was carried out in accordance with any requirements imposed by or 
under that code. 

(2) In this section “the electronic communications code” means the code set out in Schedule 10 
2 to the Telecommunications Act 1984 (c.12). 

 
33 Offences relating to information 

(1) A person who, for any of the purposes set out in subsection (2)— 

(a) makes a statement which is false or misleading in a material way, knowing the 
statement to be false or misleading,  15 

(b) makes a statement which is false or misleading in a material way, being reckless 
as to whether the statement is false or misleading, or 

(c) intentionally fails to disclose any material information, 

commits an offence.  

(2) The purposes are— 20 

(a) the purpose of procuring the issue, variation or transfer of a marine licence, 

(b) the purpose of complying with, or purporting to comply with, any obligation 
imposed by the provisions of this Part or the provisions of a marine licence. 

(3) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum,  25 

(b) on conviction on indictment, to a fine.  

 
Enforcement notices 

34 Compliance notice 

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a compliance notice to that person.  30 

(2) A compliance notice is a notice requiring a person to take such steps (falling within 
subsection (4)(b)) as are specified in it.  

(3) This subsection is satisfied if— 

(a)  a person holding a marine licence— 

(i) has carried on, or is carrying on, a licensable marine activity under the 35 
licence,  

(ii) in carrying on that activity has failed, or is failing, to comply with a 
condition of the licence, and 
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(b) the carrying on of the activity has not caused, and is not likely to cause, any of the 
following— 

(i) serious harm to the environment,  

(ii) serious harm to human health, 

(iii) serious interference with legitimate uses of the sea.  5 

(4) A compliance notice must— 

(a) state the Scottish Ministers’ grounds for believing that subsection (3) is satisfied,  

(b) require the person to take such steps as the Scottish Ministers consider appropriate 
to ensure that the condition in question is complied with, 

(c) state the period before the end of which those steps must be taken.  10 

 
35 Remediation notice  

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a remediation notice to the person. 

(2) A remediation notice is a notice requiring a person to do either or both of the 
following— 15 

(a) to take such steps (falling within subsection (5)(b)) as are specified in it,  

(b) to pay to the Scottish Ministers any sum (falling within subsection (5)(c)) as is 
specified in it. 

(3) This subsection is satisfied if— 

(a)  a person has carried on, or is carrying on, a licensable marine activity,  20 

(b) the carrying on of the activity has involved, or involves, the commission of an 
offence under section 30(1), and 

(c) the carrying on of the activity has caused, or is causing or is likely to cause, any of 
the following— 

(i) harm to the environment, 25 

(ii) harm to human health,  

(iii) interference with legitimate uses of the sea. 

(4) Before issuing a remediation notice, the Scottish Ministers must consult the person to 
whom it is proposed to be issued as to the steps or (as the case may be) the sum to be 
specified in the notice.  30 

(5) A remediation notice— 

(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 
satisfied,  

(b) may require the person to take such remedial steps as the Scottish Ministers 
consider appropriate, 35 

(c) may require the person to pay a sum representing the reasonable expenses of any 
remedial steps taken, or to be taken, by the Scottish Ministers whether under 
section 50 (power to take remedial action) or otherwise, 

(d) must state the period before the end of which the steps must be taken or (as the 
case may be) that sum must be paid.  40 
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(6) In subsection (5)(b) and (c) “remedial steps” means steps taken (or to be taken)— 

(a) in consequence of the carrying on of the activity in respect of which the notice is 
issued,  

(b) for any of the following purposes— 

(i) protecting the environment, 5 

(ii) protecting human health, 

(iii) preventing interference with legitimate uses of the sea. 

 
36 Further provision as to compliance and remediation notices 

(1) A compliance notice or remediation notice— 

(a) must be served on any person carrying on or in control of the activity to which the 10 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a compliance notice or remediation notice,  15 

(b) vary a compliance notice or remediation notice so as to extend the period 
specified in accordance with section 34(4)(c) or (as the case may be) section 
35(5)(d). 

(3) A person who fails to comply with— 

(a) a compliance notice, or  20 

(b) a remediation notice,  

commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 25 
exceeding 2 years, or to both.  

 
Civil sanctions 

37 Fixed monetary penalties 

(1) The Scottish Ministers may by order make provision about the imposition of fixed 
monetary penalties on persons in relation to offences under this Part. 30 

(2) Provision under subsection (1) must provide that— 

(a) fixed monetary penalties may only be imposed where the Scottish Ministers are 
satisfied beyond reasonable doubt that a person has committed an offence under 
this Part,  

(b) fixed monetary penalties are to be imposed by notice,  35 

(c) the amount of the penalty which can be imposed in relation to an offence may not 
exceed the maximum amount of the fine that may be imposed on summary 
conviction for that offence. 
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(3) For the purpose of this Part, a “fixed monetary penalty” is a requirement to pay to the 
Scottish Ministers a penalty of a specified amount.  

(4) For the purposes of this section “specified” means specified in an order made under this 
section.  

 
38 Fixed monetary penalties: procedure 5 

(1) Provision under section 37(1) must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a fixed monetary penalty on a 
person, they must serve on the person a notice of what is proposed (a “notice of 
intent”) which complies with subsection (3), 10 

(b) the notice of intent also offers the person the opportunity to discharge the person’s 
liability for the fixed monetary penalty by payment of a specified sum (which 
must be less than or equal to the amount of the penalty),  

(c) if the person does not so discharge liability— 

(i) the person may make written representations and objections to the Scottish 15 
Ministers in relation to the proposed imposition of the fixed monetary 
penalty, and 

(ii) the Scottish Ministers must at the end of the period for making 
representations and objections decide whether to impose the fixed 
monetary penalty,  20 

(d) where the Scottish Ministers decide to impose the fixed monetary penalty, the 
notice imposing it (“the final notice”) complies with subsection (5), and 

(e) the person on whom a fixed monetary penalty is imposed may appeal against the 
decision to impose it.  

(3) To comply with this subsection the notice of intent must include information as to— 25 

(a) the grounds for the proposal to impose the fixed monetary penalty,  

(b) how payment to discharge the liability for a fixed monetary payment may be 
made, 

(c) the effect of payment of the sum referred to in subsection (2)(b),  

(d) the right to make representations and objections,  30 

(e) the circumstances in which the Scottish Ministers may not impose the fixed 
monetary penalty,  

(f) the period within which liability to the fixed monetary penalty may be discharged, 
which must not exceed the period of 28 days beginning with the day on which the 
notice of intent was received, and 35 

(g) the period within which representations and objections may be made, which must 
not exceed the period of 28 days beginning with the day on which the notice of 
intent was received.  

(4) Provision to secure the result in subsection (2)(c)(ii)— 
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(a) must secure that the Scottish Ministers may not decide to impose a fixed monetary 

penalty on a person where they are satisfied that the person would not, by reason 
of any defence, be liable to be convicted of the offence in relation to which it was 
imposed, and 

(b) may include provision for other circumstances in which the Scottish Ministers 5 
may not decide to impose a fixed monetary penalty. 

(5) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty,  

(b) how payment may be made, 

(c) the period within which payment must be made,  10 

(d) the early payment discounts or late payment penalties,  

(e) rights of appeal, and 

(f) the consequences of non-payment.  

(6) Provision to secure the result in subsection (2)(e) must secure that the grounds on which 
a person may appeal against a decision of the Scottish Ministers include that— 15 

(a) the decision was based on an error of fact,  

(b) the decision was wrong in law,  

(c) the decision was unreasonable.  

(7) In this section “specified” means specified in an order made under section 37. 

 
39 Variable monetary penalties 20 

(1) The Scottish Ministers may by order make provision about the imposition of variable 
monetary penalties on persons in relation to offences under this Part.  

(2) Provision under subsection (1) must provide that— 

(a) variable monetary penalties may only be imposed where the Scottish Ministers are 
satisfied beyond reasonable doubt that a person has committed an offence under 25 
this Part,  

(b) variable monetary penalties are to be imposed by notice. 

(3) For the purposes of this Part a “variable monetary penalty” is a penalty of such amount 
as the Scottish Ministers may in each case determine.  

 
40 Variable monetary penalties: procedure 30 

(1) Provision under section 39 must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a variable monetary penalty on a 
person, they must serve on the person a notice (a “notice of intent”) which 
complies with subsection (3),  35 

(b) the person may make written representations and objections to the Scottish 
Ministers in relation to the proposed imposition of the penalty, 
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(c) the person may offer an undertaking as to the action to be taken by that person 
(including the payment of a sum of money) to benefit any person affected by the 
offence, 

(d) after the end of the period for making such representations and objections (or, if 
later, the end of the period agreed for complying with any undertaking offered and 5 
accepted) the Scottish Ministers must decide whether to impose a penalty and, if 
so, the amount of the penalty, 

(e) where the Scottish Ministers decide to impose a penalty, the notice imposing it 
(the “final notice”) complies with subsection (6), and  

(f) the person on whom a penalty is imposed may appeal against the decision as to 10 
the imposition or amount of the penalty.  

(3) To comply with this subsection the notice of intent must include information as to— 

(a) the grounds for the proposal to impose the penalty, 

(b) the right to make representations and objections, 

(c) the circumstances in which the Scottish Ministers may not impose the penalty, and 15 

(d) the period within which representations and objections may be made, which may 
not be less than the period of 28 days beginning with the day on which the notice 
of intent is received.  

(4) Provision to secure the result in subsection (2)(c) or (d)— 

(a) must secure that the Scottish Ministers may not decide to impose a penalty on, or 20 
accept an undertaking offered by, a person where they are satisfied that the person 
would not, by reason of any defence raised by that person, be liable to be 
convicted of the offence in question, and 

(b) may include provision for other circumstances in which the Scottish Ministers 
may not decide to impose a penalty or accept an undertaking. 25 

(5) In relation to undertakings offered by virtue of subsection (2)(c), provision pursuant to 
subsection (2) must also include provision for enabling the Scottish Ministers— 

(a) to accept or reject any undertaking offered,  

(b) to assess compliance with any undertaking accepted, 

(c) in making their decision pursuant to subsection (2)(d) as to the imposition or 30 
amount of any penalty, to take into account any undertaking accepted, the extent 
to which the person complied with it and the expenses of assessing compliance.  

(6) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty, 

(b) how payment may be made,  35 

(c) the period within which the payment must be made, 

(d) any early payment discounts or late payment penalties,  

(e) rights of appeal, and 

(f) the consequences of non-payment.  

(7) Provision to secure the result in subsection (2)(f) must secure that the grounds on which 40 
a person may appeal against a decision of the Scottish Ministers include that— 
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(a) the decision was based on an error of fact,  

(b) the decision was wrong in law,  

(c) the amount of the penalty is unreasonable,  

(d) the decision was unreasonable for any other reason.  

 
41 Further provision about civil sanctions 5 

Schedule 2 makes further provision about civil sanctions under this Part. 

 
Delegation 

42 Delegation of functions relating to marine licensing  

(1) The Scottish Ministers may make an order which— 

(a) designates any of the delegable marine licensing functions which would (apart 10 
from any order under this section) be exercisable by the Scottish Ministers, and 

(b) provides that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate, acting on behalf of 
the Scottish Ministers as is designated in the order.  

(2) The delegate so designated may be either— 15 

(a) a public authority, or 

(b) a group of persons comprising (either or both)— 

(i) persons nominated by such public authorities with an interest in the 
Scottish marine area as the Scottish Ministers consider appropriate, 

(ii) persons nominated by the Scottish Ministers.  20 

(3) The Scottish Ministers may make an order under this section— 

(a) where the proposed delegate is a public authority, only with the consent of the 
authority,  

(b) where the proposed delegate is a group of persons referred to in paragraph (b) of 
subsection (2), only with the consent of any public authority responsible for 25 
nominating under sub-paragraph (i) of that paragraph.  

(4) The delegate— 

(a) must comply with the order, and 

(b) is to be taken to have all the powers necessary to do so. 

(5) In this section “delegable marine licensing functions” means functions of the Scottish 30 
Ministers under this Part other than excepted functions.  

(6) The excepted functions are functions under— 

(a) section 17(3) (altering the list of licensable marine activities),  

(b) section 18(1)(b) (making regulations regarding the fee for an application), 

(c) section 20(4)(a) (making order specifying consultees for licence applications), 35 

(d) section 20(7) (making regulations as to the procedure for applications), 
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(e) section 24(1) and (4) (making orders specifying activities which do not require a 
marine licence and consulting in relation to such orders), 

(f) section 25(1) (making regulations regarding activities falling below specified 
levels of environmental impact), 

(g) section 27(1) (making orders providing for special procedures for certain 5 
applications), 

(h) section 29(1) (making regulations regarding appeals against licensing decisions), 

(i) sections 37(1) and 39(1) (making orders conferring powers to impose civil 
sanctions),  

(j) this section and section 44, 10 

(k) section 45(3) (making regulations regarding a register of licensing information),  

(l) section 52 (making regulations regarding appeals against notices issued under 
sections 23, 34, 35, 46 or 48). 

 
43 Orders under section 42: supplementary provisions 

(1) For so long as an order made under section 42 remains in force, the designated functions 15 
are exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 
exercisable by the Scottish Ministers).  

(2) Subsection (1) is subject to any provision to the contrary which is included in the order.  

(3) An order under section 42 may include— 

(a) such terms or conditions,  20 

(b) such obligations or requirements, 

(c) such financial provisions, 

as the Scottish Ministers may determine. 

(4) The provision that may be made under subsection (3) includes, in particular, provision 
(where appropriate) as to— 25 

(a) the manner in which the delegate is to exercise any of the functions,  

(b) the form and manner in which licence applications must be made to the delegate,  

(c) the persons to whom notice of an application should be published under section 
19, and the circumstances in which such notice should not be published,  

(d) matters (in addition to those set out in section 20) to which the delegate must have 30 
regard in determining applications for licences,  

(e) the circumstances in which the delegate must exercise the power to consult under 
section 20(4), and the persons who must or may be consulted,  

(f) the form and content of any licence granted,  

(g) appeals from any decision of the delegate (whether to the Scottish Ministers, a 35 
court, tribunal or (as the case may be) person to which, or whom, the appeal is 
made),  

(h) any other provision that may be made by virtue of section 20(7). 

(5) An order under section 42 may make different provision for different cases or different 
delegates. 40 
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(6) Where an order has been made under section 42 that a delegate is to grant licences— 

(a) the delegate may (in accordance with subsections (1) to (3) and (7) of section 23) 
vary, suspend, revoke or transfer a licence granted before making the order, and  

(b) any reference in those subsections to a licence granted by the Scottish Ministers 
includes a reference to a licence granted by the delegate.  5 

(7) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 

 
44 Directions to delegates as regards the performance of the marine licensing 

designated functions  

(1) This section applies where any functions are exercisable by a delegate by virtue of an 10 
order made under section 42 by the Scottish Ministers. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 
delegate. 15 

(4) A delegate to whom directions are given under this section must comply with the 
directions.  

(5) The Scottish Ministers must publish any direction given under this section in such 
manner as they consider is most likely to bring the direction to the attention of persons 
likely to be affected by it. 20 

 
Register of licensing information 

45 Register of licensing information 

(1) The Scottish Ministers must maintain a register of licensing information.  

(2) The register must contain prescribed particulars of or relating to— 

(a) applications for licences,  25 

(b) licences granted,  

(c) variations of licences,  

(d) revocations of licences,  

(e) information supplied in connection with any licence in pursuance of any provision 
of this Part, 30 

(f) convictions for any offence under this Part,  

(g) any other action taken to enforce any provision of this Part,  

(h) occasions on which any remedial action has been taken, 

(i) such other matters relating to licences or the licensable activities as may be 
prescribed.  35 

(3) The register must be maintained in accordance with regulations made by the Scottish 
Ministers.  

(4) The Scottish Ministers must make arrangements— 
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(a) for the register to be available for inspection at all reasonable times by members 
of the public free of charge,  

(b) for copies of entries in the register to be supplied, on request, to members of the 
public on payment of a reasonable charge.  

(5) Information must not appear in the register if the Scottish Minsters determine that its 5 
disclosure in the register would be unduly prejudicial to any person’s commercial 
interests.  

(6) The Scottish Ministers must review a determination to exclude information under 
subsection (5) every 4 years.  

(7) On a review under subsection (6), the Scottish Ministers must include information in the 10 
register unless, on the application of any person to whom the information relates, the 
Scottish Ministers determine that it should continue to be excluded.  

(8) Where information of any description is excluded from a register by virtue of subsection 
(5), a statement must be entered in the register indicating the existence of information of 
that description.  15 

(9) In this section “prescribed” means prescribed in regulations made under this section. 

 
Stop notices and emergency safety notices 

46 Notice to stop activity causing serious harm etc.  

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a stop notice to the person.  20 

(2) A stop notice is a notice prohibiting a person from carrying on an activity specified in 
the notice.  

(3) This subsection is satisfied if— 

(a) a person is carrying on, or is likely to carry on, a licensable marine activity 
(whether or not in accordance with a marine licence), 25 

(b) the carrying on of the activity to be specified in the notice— 

(i) is causing or is likely to cause any of the effects in subsection (4), or 

(ii) is creating or is likely to create an imminent risk of any of those effects. 

(4) The effects are— 

(a) serious harm to the environment, 30 

(b) serious harm to human health,  

(c) serious interference with legitimate uses of the sea. 

(5) A stop notice (in addition to specifying the activity to which it relates)— 

(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 
satisfied,  35 

(b) must state the date and time from which the prohibition is to take effect (which 
may be a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case), 

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that the cessation of the activity takes place safely. 40 
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(6) Except in a case falling within subsection (8), a stop notice— 

(a) ceases to have effect at the end of the period of 7 days (or such shorter period as 
may be specified in the notice) beginning with the date on which the prohibition 
takes effect, but 

(b) may be renewed for a period specified in a further notice.  5 

(7) A stop notice may be renewed more than once under subsection (6)(b), but not so that it 
has effect for a total period exceeding 35 days.  

(8) If a stop notice relating to a licensable marine activity is issued to a person who does not 
hold a marine licence authorising the activity, the notice may remain in force until such 
time (if any) as such a licence is granted to the person.  10 

 
47 Further provision as to stop notices 

(1) A stop notice issued by the Scottish Ministers— 

(a) must be served on any person carrying on or in control of the activity to which the 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 15 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a stop notice,  

(b) vary a stop notice so as to substitute a later date for the date specified in 
accordance with section 46(5)(b). 20 

(3) A person who fails to comply with a stop notice commits an offence. 

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000,  

(b) on conviction on indictment, to a fine or to imprisonment for a period not 
exceeding 2 years, or both.  25 

 
48 Emergency safety notices  

(1) This section applies if it appears to the Scottish Ministers that serious interference with 
legitimate uses of the sea is occurring, or is likely to occur, as a result of— 

(a) any works for the carrying out of which a marine licence is or was needed, or 

(b) any substantial and unforeseen change in the state or position of any such works. 30 

(2) The Scottish Ministers may issue a notice (an “emergency safety notice”) to any person 
who is in control of the works to which the notice relates. 

(3) By issuing an emergency safety notice to a person, the Scottish Ministers impose on that 
person such requirements as are specified in the notice with respect to any of the matters 
specified in subsection (4). 35 

(4) The matters are— 

(a) the provision of lights, signals or other aids to navigation,  

(b) the stationing of guard ships.  
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(5) An emergency safety notice (in addition to specifying the requirements which it 
imposes)— 

(a) must state the Scottish Ministers’ grounds for believing that serious interference 
with legitimate uses of the sea is occurring, or is likely to occur, 

(b) must state the date and time from which the requirements are to take effect (which 5 
may be at a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case),  

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that compliance with the requirements takes place safely.  

 
49 Further provision as to emergency safety notices  10 

(1) An emergency safety notice issued by the Scottish Ministers must be served on each of 
the following— 

(a) if a marine licence has been granted authorising the carrying out of the works, the 
licensee,  

(b) if there is in effect a stop notice which relates to the works, any person on whom 15 
the stop notice was served. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke an emergency safety notice, 

(b) vary an emergency safety notice so as to substitute a later date for the date 
specified in accordance with section 48(5)(b). 20 

(3) A person who fails to comply with an emergency safety notice commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 
exceeding 2 years, or to both.  25 

 
Other powers 

50 Power to take remedial action 

If it appears to the Scottish Ministers that a licensable marine activity has been carried 
on otherwise than under a marine licence and in accordance with its conditions, they 
may carry out any works that appear to them to be necessary or expedient for the 30 
purpose of— 

(a) protecting the environment, 

(b) protecting human health,  

(c) preventing interference with legitimate uses of the sea. 

 
51 Power to test and charge for testing certain substances  35 

(1) The Scottish Ministers may, at the request of any person, conduct tests for the purpose 
of ascertaining the probable effect on the marine environment of using any substance for 
treating fouling matter—  
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(a) on or under the surface of the sea or of the seabed, or 

(b) on any surface of a vessel, vehicle, aircraft or marine structure in, on or over the 
sea or on the seabed.  

(2) In this section “fouling matter” means— 

(a) oil or chemicals, or 5 

(b) algae or other living or dead organisms. 

(3) The Scottish Ministers may recover any expenses reasonably incurred in conducting any 
tests under subsection (1) from any person at whose request the tests were conducted.  

 
Appeals against notices under this Part 

52 Appeals against notices 10 

(1) The Scottish Ministers must by regulations make provision for any person to whom a 
notice listed in subsection (2) is issued, to appeal against that notice. 

(2) The notices are those issued under— 

(a) section 23 (notice varying, suspending or revoking marine licence for breach of 
conditions),  15 

(b) section 34 (compliance notice),  

(c) section 35 (remediation notice),  

(d) section 46 (stop notice), or 

(e) section 48 (emergency safety notice). 

(3) The regulations must come into force on the day on which this Part comes into force.  20 

(4) The regulations may include provision— 

(a) as to the procedure to be followed with respect to an appeal, 

(b) suspending the notice pending determination of the appeal,  

(c) as to the powers of any court, tribunal or (as the case may be) person to which, or 
whom, the appeal is made,  25 

(d) as to how any sum payable in pursuance of a decision of the court, tribunal or 
person is to be recoverable.  

 
Offences: supplementary provision 

53 General defence of due diligence 

(1) In any proceedings for an offence under this Part, it is a defence for the person charged 30 
(“the accused”) to prove that the accused took all reasonable precautions and exercised 
all due diligence to avoid the commission of the offence. 

(2) The defence provided by subsection (1) is to be taken to be established— 

(a)  if the accused— 

(i) acted under an employer’s instructions, 35 

(ii) did not know and had no reason to suppose that the acts done constituted a 
contravention of the provision in question, and 
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(iii) took all such steps as reasonably could be taken to ensure that no offence 
would be committed, or 

(b)  if the accused— 

(i) acted in reliance on information supplied by another person, 

(ii) did not know and had no reason to suppose that the information was false 5 
or misleading, and 

(iii) took all such steps as reasonably could be taken to ensure that no offence 
would be committed. 

(3) Subsection (2) does not affect the generality of subsection (1). 

(4) If in any proceedings the defence provided by subsection (1) involves the allegation that 10 
the commission of the offence was due to— 

(a) an act or default of another person (other than the giving of instructions to the 
accused by an employer), or 

(b) reliance on information supplied by another person, 

the accused is not, without leave of the court, entitled to rely on the defence unless the 15 
requirement in subsection (5) is satisfied. 

(5) The requirement is that— 

(a) at least 7 clear days before the hearing, and 

(b) if the accused has previously appeared before a court in connection with the 
alleged offence, within one month of the first such appearance, 20 

the accused has served on the prosecutor a notice giving such information identifying or 
assisting in the identification of the other person as was then in the accused’s 
possession. 

 
Power by order to provide marine fish farming is not “development” 

54 Power by order to provide marine fish farming is not “development”  25 

(1) The Town and Country Planning (Scotland) Act 1997 (c.8) is amended as follows. 

(2) In section 26(1) (meaning of “development”), after “section” where it first occurs insert 
“and to section 26AB”. 

(3) After section 26AA, insert— 

“26AB Power by order to provide marine fish farming is not “development” 30 

(1) The Scottish Ministers may by order provide that— 

(a) section 26(6) does not apply as respects the placing or assembly of 
equipment for the purpose of fish farming in waters identified in the 
order (the “relevant waters”),  

(b) section 26(6AA) does not apply as respects any material change in the 35 
use of equipment so placed or assembled for that purpose, and 

(c) the operation of a marine fish farm in the relevant waters in the 
circumstances specified in section 26AA is not “development” for the 
purposes of this Act. 
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(2) An order under subsection (1) may be made only with the agreement of the 

planning authority (or planning authorities) for the relevant waters; and in this 
subsection the “planning authority” means the planning authority specified in 
an order under section 26(6D).”. 

(4) In section 275 (regulations and orders)— 5 

(a) in subsection (4), after “26(2)(f), (6A) and (6C),” insert “26AB(1),”, 

(b) in subsection (5A), after “26(6A) or (6C)” insert “or 26AB(1)”. 

 
Interpretation of Part 3 

55 Interpretation of Part 3  

(1) In this Part— 10 

“marine licence” means a licence granted under this Part,  

“vessel” includes— 

(a) hovercraft, 

(b) any other craft capable of travelling on, in or under water, whether or not 
self propelled. 15 

(2) In this Part any reference to the environment includes a reference to any site (including 
any site comprising, or comprising the remains of, any vessel, aircraft or marine 
structure) which is of historical or archaeological interest. 

 

PART 4 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 20 

The Scottish marine protection area 

56 The Scottish marine protection area 

(1) For the purposes of this Act, the “Scottish marine protection area” means the Scottish 
marine area, excluding any waters upstream of the fresh-water limit of estuarial waters. 

(2) In this Part, “estuarial waters” means any waters within the limits of transitional waters, 25 
within the meaning of Directive 2000/60/EC of the European Parliament and of the 
Council establishing a framework for Community action in the field of water policy (as 
amended from time to time). 

 
57 “Sea” for the purposes of this Part 

For the purposes of this Part, “sea” has the meaning given in section 2, except that it 30 
does not include any waters upstream of the fresh-water limit of estuarial waters. 

 
Designation of marine protected areas 

58 Marine protected areas 

(1) The Scottish Ministers may by order (a “designation order”) designate any area of the 
Scottish marine protection area as— 35 

(a) a nature conservation marine protected area (a “Nature Conservation MPA”), 
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(b) a demonstration and research marine protected area (a “Demonstration and 
Research MPA”),  

(c) a historic marine protected area (a “Historic MPA”). 

(2) The reference in subsection (1) to any area of the Scottish marine protection area 
includes a reference to any island in that area of sea, whether or not any part of the 5 
island lies above mean high water spring tide. 

(See sections 59 to 63 for additional requirements relating to designating, and additional 
areas that may be included in, these marine protected areas). 

 
Nature Conservation MPAs 

59 Nature Conservation MPAs: additional requirements relating to designation 10 

(1) An area may be designated by a designation order as a Nature Conservation MPA if the 
Scottish Ministers consider it desirable to do so for any of the following purposes— 

(a) conserving marine flora or fauna, 

(b) conserving— 

(i) marine habitats or types of such habitat, 15 

(ii) features of geological or geomorphological interest. 

(2) The order must state— 

(a) the protected feature or features in, 

(b) the conservation objectives for, 

the Nature Conservation MPA. 20 

(3) For the purposes of subsection (1)(a), conserving marine flora or fauna includes (in 
particular) conserving any species that is rare or threatened because of— 

(a) the limited number of individuals of that species, 

(b) the limited number of locations in which that species is present. 

(4) For the purposes of subsection (1)(a) and (b)(i), conserving marine flora or fauna, or (as 25 
the case may be) marine habitat or types of such habitat includes conserving the 
diversity of such flora or fauna or (as the case may be) such habitats or types of such 
habitats, whether or not any or all of them are rare or threatened. 

(5) Where the Scottish Ministers consider the desirability of designating 2 or more areas 
may be equal, in reaching their decision as to which area (or areas) it is desirable to 30 
designate they may have regard to any social or economic consequences of designation. 

(6) In considering whether to designate an area, the Scottish Ministers may have regard in 
particular to the views of any relevant delegate as to the desirability of conserving— 

(a) marine flora or fauna, 

(b) marine habitats or types of such habitat, 35 

(c) features of geological or geomorphological interest, 

in the area. 
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(7) In considering whether to designate a Nature Conservation MPA for a purpose referred 

to in subsection (1)(b), the matters to which the Scottish Ministers may have regard 
include the degree to which a marine habitat or type of such habitat or (as the case may 
be) a feature of geological or geomorphological interest is representative of its type. 

(8) For the purposes of— 5 

(a) this section, conserving a thing includes— 

(i) assisting in its conservation, 

(ii) enabling or facilitating its recovery or increase, 

(b) subsection (6), a “relevant delegate” means any delegate designated in a direction 
under section 8(1)(b) to exercise functions in relation to a regional marine plan for 10 
the Scottish marine region in which any part of the proposed Nature Conservation 
MPA lies. 

 
60 Nature Conservation MPAs: further provision 

(1) A designation order designating an area as a Nature Conservation MPA— 

(a) must identify the area’s boundaries, 15 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 

(2) A Nature Conservation MPA may include (in addition to an area of sea referred to in 
section 58(1)) an area of seashore lying above mean high water spring tide if— 

(a) the area of seashore adjoins the area of sea, and 20 

(b) any of the conditions in subsection (3) is satisfied. 

(3) The conditions are that— 

(a) the protected feature or features leading to the designation of the area of sea is or 
are also present in the area of seashore, 

(b) the area of sea is designated for the purpose of conserving marine flora or fauna 25 
which are dependent (wholly or in part) on anything which takes place in, or is 
present in, the area of seashore, 

(c) without the inclusion of the area of seashore, the identification of the boundary of 
the Nature Conservation MPA (either in the order designating the MPA or on the 
ground for the purposes of exercising functions in relation to it) would be 30 
impossible or impracticable. 

 
Demonstration and Research MPAs  

61 Demonstration and Research MPAs: additional requirements relating to 
designation 

(1) An area may be designated by a designation order as a Demonstration and Research 35 
MPA if the Scottish Ministers consider it desirable to do so for any of the following 
purposes— 

(a) demonstration of sustainable methods of marine management or exploitation, 

(b) research into such matters. 

(2) The order must state— 40 
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(a) whether it is for the purpose of demonstration or research, or both, 

(b) the method or methods of marine management or exploitation to be demonstrated 
or researched. 

(3) In considering whether to designate an area, the Scottish Ministers may— 

(a) have regard in particular to the views of any relevant delegate as to the desirability 5 
of demonstrating or researching sustainable methods of marine management or 
exploitation in the area, 

(b) have regard to any social or economic consequences of designation. 

(4) For the purposes of subsection (3)(a), a “relevant delegate” means any delegate 
designated in a direction under section 8(1)(b) to exercise functions in relation to a 10 
regional marine plan for the Scottish marine region in which any part of the proposed 
Demonstration and Research MPA lies. 

 
62 Demonstration and Research MPAs: further provision 

(1) A designation order designating an area as a Demonstration and Research MPA— 

(a) must identify the area’s boundaries, 15 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 

(2) A Demonstration and Research MPA may include (in addition to an area of sea referred 
to in section 58(1)) an area of seashore lying above mean high water spring tide if— 

(a) the area of seashore adjoins the area of sea, and 20 

(b) the inclusion of the area of seashore is necessary to further or support the purpose 
for which the area of sea is designated. 

 
Historic MPAs 

63 Historic MPAs: additional requirements etc.  

(1) An area may be designated by a designation order as a Historic MPA if the Scottish 25 
Ministers consider it desirable to do so for the purpose of preserving a marine historic 
asset of national importance located, or believed to be located, in the area.  

(2) The order must— 

(a) specify any marine historic asset located, or believed to be located, within the 
area, 30 

(b) state the preservation objectives for the asset and the area, 

(c) identify the area’s boundaries. 

(3) For the purpose of subsection (2)(c), an order may provide for the boundary to be 
determined by, or by reference to, mean high water spring tide. 

(4) A Historic MPA may include (in addition to an area of sea referred to in section 58(1)) 35 
an area of seashore lying above mean high water spring tide if the area of seashore 
adjoins the area of sea. 

(5) For the purposes of this Part, a marine historic asset is any of the following— 

(a) a vessel, vehicle or aircraft (or a part of a vessel, vehicle or aircraft), 
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(b) the remains of a vessel, vehicle or aircraft (or a part of such remains), 

(c) an object contained in, or formerly contained in, a vessel, vehicle or aircraft, 

(d) a building or other structure (or a part of a building or structure), 

(e) a cave or excavation,  

(f) a deposit or artefact (whether or not formerly part of a cargo of a ship) or any 5 
other thing which evidences, or groups of things which evidence, previous human 
activity. 

 
Amendment or revocation of designation orders 

64 Amendment or revocation of designation orders 

A designation order may be amended or revoked by a further such order. 10 

 
Consultation, urgent designation, representations etc. 

65 Publicity and consultation etc. before designation 

(1) Before making a designation order (or an order amending or revoking any such order), 
the Scottish Ministers must (except where section 67 provides otherwise)— 

(a) publish notice of their proposal to make the order, 15 

(b) consult such persons as they consider are likely to be interested in or affected by 
the making of the order. 

(2) Notice under subsection (1)(a) must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the proposal to the attention of any persons likely to be affected by the 20 
making of the order, 

(b) contain a statement of the terms of the proposed order. 

 
66 Publicity in relation to designation orders 

(1) The Scottish Ministers must send a copy of every designation order (and every order 
amending or revoking a designation order) to any persons they consider are likely to be 25 
interested in or affected by the order. 

(2) The Scottish Ministers must— 

(a) make a copy of every designation order available for inspection at one of their 
offices at all reasonable hours, 

(b) provide a copy of a designation order to any person who requests one. 30 

(3) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (2)(b). 

 
67 Urgent designation 

In any case where the Scottish Ministers consider there is an urgent need to protect the 
area proposed to be designated or (as the case may be) to protect a marine historic asset 35 
within the area (and so an urgent need to make a designation order)— 
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(a) they need not publish notice of their proposals under section 65(1)(a) or consult 
under section 65(1)(b), 

(b) the order remains in force for such period, not exceeding 2 years, as is specified in 
it. 

 
68 Representations and hearing in relation to proposed designation order 5 

(1) The Scottish Ministers may, before deciding whether to make a designation order (or an 
order amending or revoking any such order), give any person the opportunity of making 
oral or written representations to them or to any person appointed by them for that 
purpose at a hearing. 

(2) The Scottish Ministers may make regulations providing for the procedure to be followed 10 
(including decisions as to expenses) at any hearing held under subsection (1). 

 
Advice etc. as regards protection of certain marine areas 

69 Advice etc. by Scottish Natural Heritage as regards Nature Conservation MPAs 
and Demonstration and Research MPAs 

(1) Scottish Natural Heritage may give advice and guidance as to— 15 

(a) the matters which are capable of damaging or otherwise affecting any protected 
feature (or the protected features) of a Nature Conservation MPA or (as the case 
may be) a stated purpose for a Demonstration and Research MPA, 

(b) the matters which are capable of affecting any ecological or geomorphological 
process on which the conservation of any such protected feature or features or (as 20 
the case may be) any such stated purpose is (wholly or in part) dependent, 

(c) how any stated conservation objectives for a Nature Conservation MPA or any 
stated purpose for a Demonstration and Research MPA may be furthered, or how 
the achievement of any such objectives or purpose may be hindered, 

(d) how the effect of any activity or activities on any Nature Conservation MPA, 25 
Demonstration and Research MPA or such marine protected areas generally may 
be mitigated, 

(e) which activities are, or are not, of equivalent environmental benefit (for the 
purposes of section 72(4)(b)(iii) (public authorities authorising certain acts)) to 
any particular damage to the environment (within the meaning of that provision). 30 

(2) Advice or guidance as to any of the matters in paragraphs (a) to (e) of subsection (1) 
may be given— 

(a) in relation to— 

(i) a particular Nature Conservation MPA or Demonstration and Research 
MPA, 35 

(ii) each such category of marine protected area, or all such marine protected 
areas, generally, 

(b) in relation to a particular public authority or public authorities generally. 

(3) Scottish Natural Heritage must give such advice to a public authority if the authority 
requests it. 40 
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70 Advice and guidance by the Scottish Ministers as regards MPAs 

(1) The Scottish Ministers may give advice and guidance as to— 

(a) the matters in section 69(1)(a) to (e), 

(b) the matters which are capable of damaging or otherwise affecting any marine 
historic asset in a Historic MPA, 5 

(c) how any stated preservation objectives for a Historic MPA may be furthered, or 
how the achievement of any such objectives may be hindered, 

(d) the assessment by a public authority of the matters in section 72(4)(b)(i) and (ii) 
including what factors the authority should take into account. 

(2) Advice or guidance as to any of the matters in paragraph (a) or (d) of subsection (1) may 10 
be given— 

(a) in relation to— 

(i) a particular Nature Conservation MPA, Demonstration and Research MPA 
or Historic MPA, 

(ii) each such category of marine protected area, or all such marine protected 15 
areas, generally, 

(b) in relation to a particular public authority or public authorities generally. 

 
General duties of public authorities 

71 Duties of public authorities in relation to marine protected areas etc. 

(1) Where a public authority has any function the exercise of which is capable of affecting 20 
(other than insignificantly)— 

(a) any protected feature of a Nature Conservation MPA, 

(b) a stated purpose for a Demonstration and Research MPA, 

(c) a marine historic asset in a Historic MPA, 

(d) any ecological or geomorphological process on which the conservation of any 25 
protected feature in a Nature Conservation MPA, or on which a stated purpose for 
a Demonstration and Research MPA, is (wholly or in part) dependent, 

the authority must comply with the requirements imposed by this section. 

(2) The authority must (so far as is consistent with the proper exercise of its functions)— 

(a) exercise its functions in the manner which it considers best furthers (as the case 30 
may be)— 

(i) the stated conservation objectives for the Nature Conservation MPA, 

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA, 

(b) where it is not possible to exercise its functions in a manner which furthers the 35 
objectives or (as the case may be) the purpose, exercise them in the manner which 
the authority considers least hinders the achievement of the objectives or (as the 
case may be) the purpose. 
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(3) If the authority considers that the exercise of any of its functions would or might 
significantly hinder the achievement of the relevant objectives or (as the case may be) 
purpose, it must inform the Scottish Ministers and (if appropriate) Scottish Natural 
Heritage of that fact. 

(4) If the authority considers that there has been any act or omission falling within 5 
subsection (5), it must inform the Scottish Ministers and (if appropriate) Scottish 
Natural Heritage of that fact. 

(5) The act or omission is one— 

(a) in relation to which the public authority exercises functions, 

(b) which the authority believes to be an offence, and 10 

(c) which the authority considers will or may significantly hinder the achievement of 
(as the case may be)— 

(i) the stated conservation objectives for a Nature Conservation MPA,  

(ii) a stated purpose for a Demonstration and Research MPA,  

(iii) the stated preservation objectives for a Historic MPA. 15 

(6) In carrying out its duties under this section, a public authority must have regard to any 
advice or guidance given by Scottish Natural Heritage under section 69 or by the 
Scottish Ministers under section 70. 

(7) For the purposes of subsections (3) and (4) it is appropriate to inform Scottish National 
Heritage where the exercise of the public authority’s functions or the act or omission in 20 
question relates to a Nature Conservation MPA or a Demonstration and Research MPA.  

 
72 Duties of public authorities in relation to certain decisions 

(1) This section applies where— 

(a) a public authority has the function of determining an application (whenever made) 
for authorisation of the doing of any act, and 25 

(b) the act is capable of affecting (other than insignificantly)— 

(i) a protected feature in a Nature Conservation MPA, 

(ii) a stated purpose for a Demonstration and Research MPA, 

(iii) a marine historic asset in a Historic MPA, 

(iv) any ecological or geomorphological process on which the conservation of 30 
any protected feature in a Nature Conservation MPA, or on which the 
stated purpose for a Demonstration and Research MPA, is (wholly or in 
part) dependent. 

(2) The public authority must notify the Scottish Ministers and (if appropriate) Scottish 
Natural Heritage if it believes that there is or may be a significant risk of the act 35 
hindering the achievement of (as the case may be)— 

(a) the stated conservation objectives for the Nature Conservation MPA,  

(b) the stated purpose for the Demonstration and Research MPA, 

(c) the stated preservation objectives for the Historic MPA. 
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(3) Where the authority has given notification under subsection (2), it must wait until the 

expiry of the period of 28 days beginning with the date of the notification before 
deciding whether to grant authorisation for the doing of the act, unless either— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of that 
period, or 5 

(b) the authority thinks there is an urgent need to grant authorisation for the doing of 
the act. 

(4) The authority must not grant authorisation for the doing of the act unless either— 

(a) the person applying for the authorisation satisfies the authority that there is no 
significant risk of the act hindering the achievement of (as the case may be)— 10 

(i) the stated conservation objectives for the Nature Conservation MPA,  

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA,  

(b) that person is not able to satisfy the authority as mentioned in paragraph (a) but— 

(i) satisfies it that there is no other means of proceeding with the act which 15 
would create a substantially lower risk of hindering the achievement of 
those objectives or (as the case may be) that purpose, 

(ii) satisfies it that the benefit to the public of proceeding with the act clearly 
outweighs the risk of damage to the environment (or the marine historic 
asset) that will be created by proceeding with it, and 20 

(iii) in relation to a Nature Conservation MPA or a Demonstration and Research 
MPA, satisfies it and the Scottish Ministers that the person will undertake, 
or make arrangements for the undertaking of, measures of equivalent 
environmental benefit to the damage which the act will or is likely to have 
in or on the marine protected area concerned. 25 

(5) The reference in subsection (4)(b)(i) to other means of proceeding with an act includes a 
reference to proceeding with it— 

(a) in another manner, or 

(b) at another location. 

(6) In a case which relates to a Nature Conservation MPA or a Demonstration and Research 30 
MPA and which falls within paragraph (b) of subsection (4) the authority must— 

(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that the measures mentioned in 
sub-paragraph (iii) of that paragraph are undertaken, 

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 35 
conditions subject to which it proposes to grant it, 

(c) wait until the expiry of the period of 28 days beginning with the date of the 
notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 

(7) In a case which relates to a Historic MPA and which falls within paragraph (b) of 40 
subsection (4) the authority must— 
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(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that before the act in question is 
commenced, a detailed archaeological investigation of the area is carried out,  

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 
conditions subject to which it proposes to grant it, 5 

(c) wait until the expiry of the period of 28 days beginning with the date of the 
notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 

(8) In carrying out its duties under this section, a public authority must have regard to any 
advice or guidance given by Scottish Natural Heritage under section 69 or by the 10 
Scottish Ministers under section 70. 

(9) For the purpose of subsection (2), it is appropriate to inform Scottish National Heritage 
where the act in question relates to a Nature Conservation MPA or a Demonstration and 
Research MPA.  

(10) In this section— 15 

“act” includes omission, 

“authorisation” means any approval, confirmation, consent, licence, permission or 
other authorisation (however described), whether special or general, 

“damage” includes the prevention of an improvement. 

 
73 Failure to comply with duties 20 

(1) In relation to a Nature Conservation MPA or a Demonstration and Research MPA if, in 
the opinion of Scottish Natural Heritage, a public authority has failed— 

(a) to act in accordance with advice or guidance given by Scottish Natural Heritage 
under section 69, 

(b) to comply with any of its duties under section 71(2) or 72(3) or (4), 25 

Scottish Natural Heritage may request from the authority an explanation in writing for 
the failure. 

(2) Scottish Natural Heritage must send a copy of a request by it under subsection (1) to the 
Scottish Ministers. 

(3) On receiving a request under this subsection (1), the public authority must— 30 

(a) provide Scottish Natural Heritage with the requested explanation for the failure, 

(b) send a copy of the explanation to the Scottish Ministers. 

(4) If, in the opinion of the Scottish Ministers, a public authority has failed to act in 
accordance with advice or guidance given by them under section 70, they may request 
from the authority an explanation in writing of the failure, and the authority must 35 
provide them with it. 

(5) In relation to a Historic MPA if, in the opinion of the Scottish Ministers, a public 
authority has failed to comply with any of its duties under section 71(2) or 72(3) or (4), 
the Ministers may request from the authority an explanation in writing for the failure, 
and the authority must provide them with it. 40 
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Marine conservation orders 

74 Marine conservation orders 

(1) The Scottish Ministers may make one or more orders (“marine conservation orders”) for 
any or all of the following purposes— 

(a) that of furthering the stated conservation objectives for a Nature Conservation 5 
MPA, 

(b) that of furthering a stated purpose for a Demonstration and Research MPA, 

(c) that of furthering the stated preservation objectives for a Historic MPA, 

(d) where any such marine protected area— 

(i) includes all or part of (or is included in whole or part in) a European marine 10 
site, or 

(ii) adjoins a European marine site, 

that of protecting the European marine site. 

(2) An order under this section may be made so as to apply to any area in Scotland. 

(3) Section 75 provides some examples of the provision that may be made by a marine 15 
conservation order.  

(4) An order under this section— 

(a) may provide that paragraph (b) of section 85(1) does not apply in relation to— 

(i) an offence under section 82 of contravening the order, 

(ii) an offence under section 83 (where the order is made for the purpose of 20 
furthering the stated conservation objectives for a Nature Conservation 
MPA), 

(iii) an offence under section 84 (where the order is made for the purpose of 
furthering the stated preservation objectives for a Historic MPA), 

(b) may be made subject to specified exceptions, 25 

(c) may make different provision for different cases, including (in particular)— 

(i) different parts of the protected area, 

(ii) different times of the year, 

(iii) different means or methods of carrying out any activity. 

(5) In this section and section 75— 30 

(a) the conservation objectives for a European marine site mean the protection of the 
natural feature by reason of which the site is considered to be of significance in 
relation to the Habitats Directive or the Wild Birds Directive, 

(b) “natural feature” in relation to a European marine site, means— 

(i) any of its flora or fauna, 35 

(ii) any natural habitat existing in it, 

(c) “specified” means specified in the order. 

 

50



Marine (Scotland) Bill 43 
Part 4—Marine protection and enhancement: the Scottish marine protection area 
 
75 Example provisions for marine conservation orders 

(1) The provision that may be made by a marine conservation order includes provision 
prohibiting, restricting or regulating— 

(a) entry into or movement, activity or works in the area protected by the order (“the 
protected area”) by a— 5 

(i) person,  

(ii) animal, 

(iii) vessel (or a specified type of vessel), or 

(iv) vehicle or thing (or a specified type of vehicle or thing),  

(b) the anchoring of any vessel (or types of vessel) within the protected area 10 
(including the fixing of moorings or anchors to the seabed), 

(c) the killing, taking, destruction, molestation or disturbance of animals or plants of 
any description in the protected area, 

(d) the removal of all or part of any thing (or category of things) from the protected 
area, including in particular all or part of a marine historic asset,  15 

(e) the depositing (by any means) of anything in a protected area,  

(f) the doing of anything in the protected area which, in the opinion of the Scottish 
Ministers, may— 

(i) interfere with or damage the seabed, 

(ii) damage or disturb any object in the protected area (including a marine 20 
historic asset), 

(iii) otherwise cause harm to the protected area. 

(2) The provision that may be made may also— 

(a) restrict the speed at which any vessel or vehicle may move in the protected area or 
in any specified area outside the protected area where that movement might 25 
hinder— 

(i) where the protected area is a Nature Conservation MPA, the stated 
conservation objectives for it, 

(ii) where the protected area is a Demonstration and Research MPA, a stated 
purpose for it, 30 

(iii) where the protected area is a Historic MPA, the stated preservation 
objectives for it, 

(iv) where the protected area is a European marine site, the conservation 
objectives for it, 

(b) include provision prohibiting or restricting entry into, or any movement or other 35 
activity on, any part of the seashore that adjoins the protected area by persons, 
animals or vehicles. 

(3) For the purposes of subsection (1)(a), the reference to works or activities includes 
reference to— 

(a) the use of equipment (or types of equipment), 40 

(b) surveying or exploring a site (whether or not by intrusive methods),  
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(c) fixing or attaching anything to the seabed or (if appropriate) the seashore.  

 
76 Procedure for marine conservation orders 

(1) Before making a marine conservation order (or an order amending or revoking any such 
order), the Scottish Ministers must comply with subsections (2) to (6) (except where 
section 77 provides otherwise). 5 

(2) The Scottish Ministers must send a copy of a draft of the order to any persons the 
Ministers consider are likely to be interested in or affected by the making of the order. 

(3) The Scottish Ministers must place a copy of the draft of a marine conservation order or 
(as the case may be) the draft of an order amending or revoking any such order in such 
place or places as they consider is or are likely to be most convenient for the purpose of 10 
enabling it to be inspected by persons likely to be affected by the making of the order. 

(4) The Scottish Ministers— 

(a) must provide a copy of a draft of an order to any person who requests one, 

(b) may charge a fee, not exceeding their expenses in doing so, for providing a copy 
under this subsection. 15 

(5) The Scottish Ministers must publish notice of their proposal to make an order. 

(6) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the proposal to the attention of any persons who are likely to be affected by 
the making of it, 20 

(b) state where the copy or copies of the draft order have been placed by the Scottish 
Ministers in accordance with subsection (3), 

(c) state the time within which representations about the draft order must be made to 
the Scottish Ministers. 

 
77 Urgent orders 25 

(1) In any case where the Scottish Ministers consider there is an urgent need to protect an 
area as respects which a marine conservation order may be made (and so an urgent need 
to make a marine conservation order), section 76 does not apply in relation to the 
making of the order. 

(2) In such a case, the order (an “urgent marine conservation order”)— 30 

(a) comes into force on such date as is specified in it, 

(b) remains in force (unless revoked) for such period, not exceeding 12 months, as is 
specified in it. 

(3) The Scottish Ministers must publish notice of the making of an urgent marine 
conservation order. 35 

(4) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the urgent marine conservation order to the attention of any persons who are 
likely to be affected by the making of it, 
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(b) state that a copy of the order may be inspected at such office of the Scottish 
Ministers as is specified in the notice, 

(c) state that the Scottish Ministers have power to revoke the order and that any 
person affected by the making of the order may make representations to them. 

(5) The Scottish Ministers must keep under review the need for an urgent marine 5 
conservation order to remain in force. 

(6) The Scottish Ministers may, by an order under this subsection (an “urgent continuation 
order”), provide that an urgent marine conservation order is to remain in force for such 
period, not exceeding 12 months, beyond that specified under subsection (2)(b) as is 
specified in the urgent continuation order. 10 

(7) The Scottish Ministers may not make an urgent continuation order unless— 

(a) they intend to make a marine conservation order (a “permanent order”) in respect 
of the marine protected area concerned (in accordance with the requirements of 
section 76), and 

(b) they have published notice of their proposal to make the permanent order. 15 

 
78 Publicity in relation to marine conservation orders and urgent continuation orders 

(1) The Scottish Ministers must send a copy of any order mentioned in subsection (2) to any 
persons they consider are likely to be interested in or affected by the order. 

(2) The orders are— 

(a) a marine conservation order (whether made in accordance with section 76 or an 20 
urgent marine conservation order made in accordance with section 77), 

(b) an order amending or revoking a marine conservation order, 

(c) an urgent continuation order. 

(3) The Scottish Ministers must— 

(a) make a copy of any order referred to in subsection (2) available for inspection at 25 
one of their offices at all reasonable hours, 

(b) provide a copy of any such order to any person who requests one. 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (3)(b). 

 
79 Representations and hearings in relation to proposed marine conservation orders 30 

etc. 

(1) The Scottish Ministers may, before deciding to do any of the following— 

(a) make a marine conservation order (whether in accordance with section 76 or an 
urgent marine conservation order in accordance with section 77), 

(b) amend a marine conservation order, 35 

(c) revoke a marine conservation order, 

give any person the opportunity of making oral or written representations to them or to 
any person appointed by them for that purpose at a hearing. 

(2) The Scottish Ministers may make regulations providing for the procedure to be followed 
(including decisions as to expenses) at any hearing held under subsection (1). 40 
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Authorisation of things prohibited, regulated etc. by marine conservation orders 

80 Authorisation of things prohibited, regulated etc. by a marine conservation order 

(1) A marine conservation order may provide for the Scottish Ministers to issue permits 
authorising anything which would, apart from any such permit, be unlawful under the 
order. 5 

(2) The Scottish Ministers may attach to any such permit any condition which they consider 
appropriate.  

(3) A marine conservation order may, in so far as it applies to a Historic MPA, also provide 
for the Scottish Ministers— 

(a) by direction issued to any persons (or categories of persons) specified in the order 10 
to authorise the doing by the persons of anything (or any category of thing) 
specified in the direction which would, apart from the direction, be unlawful 
under the order,  

(b) by direction issued generally to authorise the doing by any person of any thing or 
category of thing specified in the order which would, apart from the direction, be 15 
unlawful under the order. 

(4) A direction under subsection (3) may attach to any authorisation given by it any 
condition which the Scottish Ministers consider appropriate. 

(5) Any provision in a marine conservation order of the kind referred to in this section may 
include provision for the procedure to apply in relation to the making of applications, 20 
and the determination of applications, for such permits or authorisations. 

 
81 Delegation of issuing permits or authorisations 

(1) A marine conservation order may provide for the Scottish Ministers by direction to 
delegate to any person (or group of persons) specified in the direction the issuing of 
permits of the kind described in section 80(1), or such permits in relation to such things 25 
(or such things in such circumstances) as are specified in the order. 

(2) A marine conservation order may, in so far as it applies to a Historic MPA, provide for 
the Scottish Ministers by direction to delegate to any person (or group of persons) 
specified in the direction the issuing of authorisations of the kind described in section 
80(3), or such authorisations in relation to such things (or things in such circumstances) 30 
as are specified in the order. 

 
Offences 

82 Offences: contravening a marine conservation order  

(1) A person who contravenes a marine conservation order commits an offence. 

(2) A person who is guilty of an offence under this section is liable— 35 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  

(3) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 40 
the offence.  
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(4) In this section “contravene” includes fail to comply.  

 
83 Offences relating to protected features of a Nature Conservation MPA  

(1) A person commits an offence under this section if the person—  

(a) intentionally or recklessly does a prohibited act in a Nature Conservation MPA 
(the “protected area”), and 5 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated conservation objectives for the protected area. 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 

(a) kills or injures any animal in the protected area which is a protected feature of the 
area,  10 

(b) picks, collects, cuts, uproots or destroys any plant in the protected area which is a 
protected feature of the area,  

(c) takes anything from the protected area which is, or forms part of, a protected 
feature of that area,  

(d) damages or destroys any habitat or feature which is a protected feature of the 15 
protected area.  

(3) A person who does anything which would, but for this subsection, amount to an offence 
under this section does not commit the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 20 

(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 

(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the conservation objectives.  25 

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 30 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence.  

 
84 Offences relating to marine historic assets 

(1) A person commits an offence under this section if the person—  

(a) intentionally or recklessly does a prohibited act in a Historic MPA (the “protected 35 
area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated preservation objectives for the protected area. 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 
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(a) carries out works or activities in the area which (or which are likely to)— 

(i) damage or interfere with a marine historic asset, 

(ii) have a significant impact on the protected area,  

(b) removes, alters or disturbs a marine historic asset.  

(3) A person who does anything which would, but for this subsection, amount to an offence 5 
under this section does not commit the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 

(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 10 
be an incidental result of the carrying out of the lawful operation, and 

(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the preservation objectives.  

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 15 

(b) on conviction on indictment, to a fine.  

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence. 20 

 
85 Exceptions to offences under section 82, 83 or 84  

(1) A person is not guilty of an offence under section 82, 83, or 84 if the act which is 
alleged to constitute the offence— 

(a) was an exercise of functions carried out in accordance with section 71(2) by a 
public authority,  25 

(b) was expressly authorised by an authorisation granted by a public authority or was 
necessarily incidental to an act so authorised (and this paragraph is not disapplied 
in relation to the offence by virtue of section 74(4)(a)),  

(c) was done in accordance with— 

(i) a permit of the kind described in section 80(1), or 30 

(ii) an authorisation of the kind described in section 80(3), 

(d) was necessary— 

(i) in the interests of national security  

(ii) in the interests of the prevention or detection of crime,  

(iii) for securing public health. 35 

(2) It is a defence for a person who is charged with an offence under section 83 or 84 to 
show that— 

(a) the act which is alleged to constitute the offence was— 

(i) an act done for the purpose of, and in the course of, sea fishing, or 
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(ii) an act done in connection with such an act, and 

(b) the effect of the act on the protected feature or (as the case may be) the marine 
historic asset in question could not have reasonably been avoided. 

(3) For the purposes of this section, “act” includes omission. 

 
86 Prohibited act taken in an emergency 5 

(1) It is a defence for a person charged with an offence under section 82, 83 or 84 to prove 
that— 

(a) the act alleged to constitute the offence was carried out for the purpose of any of 
the following— 

(i) saving life,  10 

(ii) securing the safety of a vessel, aircraft or marine structure,  

(iii) preventing damage to any vessel or its cargo, and  

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 
the matters set out in subsection (2).  

(2) The matters are— 15 

(a) the fact that the act was carried out, 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  

(3) The defence provided by subsection (1) is not available to a person where— 

(a) the court is not satisfied that the act either— 20 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the act was due to the fault of the accused or a person acting 
under the accused’s direction or control. 

 
Marine management schemes 25 

87 Marine management schemes 

(1) A relevant authority (or 2 or more relevant authorities acting together) may establish one 
or more marine management schemes for any or all of the following areas— 

(a) any Nature Conservation MPA, 

(b) any Demonstration and Research MPA, 30 

(c) any European marine site situated within the Scottish marine protection area and 
which— 

(i) is included in whole or in part in, 

(ii) includes all or part of, or 

(iii) adjoins, 35 

a Nature Conservation MPA or a Demonstration and Research MPA. 
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(2) A marine management scheme is a scheme under which the relevant authority’s (or 

authorities’) functions must be exercised for the purpose of furthering any or all of the 
following— 

(a) the stated conservation objectives for any Nature Conservation MPA to which the 
scheme applies, 5 

(b) the stated purposes for any Demonstration and Research MPA to which the 
scheme applies, 

(c) the protection of any European marine site to which the scheme applies. 

(3) A marine management scheme may also impose the same requirement in relation to the 
exercise of any functions of the relevant authority (or authorities) which are not 10 
exercisable within the area (or areas) to which the scheme applies but the exercise of 
which may have an impact on the protection of that area (or those areas). 

(4) A marine management scheme may be made for a period of time specified in it. 

(5) The relevant authority (or authorities) making a marine management scheme may 
amend it from time to time. 15 

(6) In this section and sections 88 to 90, a “relevant authority” means— 

(a) any public authority exercising functions in the Scottish marine protection area, or 

(b) the Scottish Ministers. 

 
88 Review of schemes 

(1) A marine management scheme which is in effect at the end of a period mentioned in 20 
subsection (2) must be reviewed and updated by the relevant authority or authorities 
concerned by the end of that period. 

(2) The periods are— 

(a) the period of 5 years beginning with the date on which it was made, 

(b) each subsequent period of 5 years. 25 

 
89 Marine management schemes: consultation etc. 

(1) Before making or amending a marine management scheme, the relevant authority (or 
authorities acting together) must consult Scottish Natural Heritage. 

(2) Where a relevant authority (or authorities) has (or have) made or amended a marine 
management scheme, they must forthwith send a copy of the scheme as made or 30 
amended to the Scottish Ministers and Scottish Natural Heritage. 

 
90 Directions as to making, amending or revocation of schemes 

(1) The Scottish Ministers may give directions to a relevant authority (or any 2 or more 
such authorities) as to the making of marine management schemes. 

(2) A direction under subsection (1) may in particular— 35 

(a) require one or more schemes to be made, 

(b) require conservation or other measures specified in the direction to be included in 
a scheme, 
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(c) where a scheme is to be made by more than one relevant authority acting together, 
appoint one such authority to co-ordinate the making of it, 

(d) set time limits within which any steps in relation to the making of a scheme are to 
be taken, 

(e) require the approval of the Scottish Ministers before a scheme is made, 5 

(f) require any relevant authority to give to the Scottish Ministers such information 
relating to the making of a scheme as may be specified in the direction. 

(3) The Scottish Ministers may give directions (whether general or specific) to a relevant 
authority or (any 2 or more such authorities) as to the amendment of a marine 
management scheme. 10 

(4) The Scottish Ministers may revoke a marine management scheme by a direction given 
by them to the relevant authority (or authorities) which made the scheme. 

(5) A direction under this section must be in writing. 

(6) A relevant authority given a direction under subsection (1) or (3) must comply with it. 

 
Reports to Parliament 15 

91 Reports to Parliament 

(1) Before the end of each relevant period, the Scottish Ministers must lay before the 
Parliament a report setting out the information mentioned in subsection (3). 

(2) A report under subsection (1) may be in the form of a report combined with a report 
under section 120 of the Marine and Coastal Access Act 2009 (c.00). 20 

(3) The information referred to in subsection (1) is— 

(a) the number of— 

(i) Nature Conservation MPAs, 

(ii) Demonstration and Research MPAs, 

(iii) Historic MPAs, 25 

in designation orders made during the relevant period, 

(b) in relation to each Nature Conservation MPA— 

(i) its size,  

(ii) the stated conservation objectives, 

(c) in relation to each Demonstration and Research MPA— 30 

(i) its size, 

(ii) the stated purpose, 

(d) in relation to each Nature Conservation MPA (whether in a designation order 
made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 35 
conservation objectives have been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 
contribute to the achievement of those objectives, 
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(e) in relation to each Demonstration and Research MPA (whether in a designation 

order made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
purpose has been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 5 
contribute to the achievement of that purpose, 

(f) information about any amendments made during the relevant period to any 
designation order by order under section 64, 

(g) in relation to each Historic MPA (whether in a designation order made before or 
during the relevant period), a summary of the things for which authorisation by— 10 

(i) permits of the kind described in section 80(1), 

(ii) authorisations of the kind described in section 80(3), 

has been sought during the relevant period, 

(h) information about any marine conservation order or urgent continuation order 
made during the relevant period, 15 

(i) information about any marine management scheme made during the relevant 
period, 

(j) the extent to which in the opinion of the Scottish Ministers the exercise by them of 
the power in section 58(1)(a) to designate Nature Conservation MPAs contributes 
to an objective that the areas designated, taken together with marine conservation 20 
zones designated under section 113 of the Marine and Coastal Access Act 2009 
and any European marine sites and any European offshore marine sites established 
in the UK marine area, form a network of sites which satisfies the condition in 
subsection (4). 

(4) The condition is that the network contributes to the conservation or improvement of the 25 
marine environment in the UK marine area or any part of that area. 

(5) In this section— 

“European offshore marine site” means a European offshore marine site within the 
meaning of the Offshore Marine Conservation (Natural Habitats, &c.) Regulations 
2007 (S.I. 2007/1842), 30 

“the relevant period” means— 

(a) the period beginning on the date on which this section comes into force 
and ending on 31 December 2012, 

(b) each subsequent period of 6 years, 

“UK marine area” has the meaning given in section 40 of the Marine and 35 
Coastal Access Act 2009. 

 
Licences granted under Wildlife and Countryside Act 1981 

92 Grant of certain licences under Wildlife and Countryside Act 1981 

(1) Section 16 of the Wildlife and Countryside Act 1981 (c.69) (power to grant licences) is 
amended as follows. 40 
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(2) After subsection (8A) (inserted by section 10(2) of the Marine and Coastal Access Act 
2009 (c.00)) insert— 

“(8B) In this section, in the case of a licence under any of subsections (1) to (4), so 
far as relating to the Scottish marine area, “the appropriate authority” means 
the Scottish Ministers.”. 5 

(3) In subsection (9) (meaning of appropriate authority), at the beginning insert “Except as 
provided by subsection (8B)”— 

(4) After subsection (9) insert— 

“(9ZA)The Scottish Ministers may by direction delegate their power to grant licences 
in relation to the Scottish marine area under any of subsections (1) to (4) to 10 
Scottish Natural Heritage. 

(9ZB) Delegation under subsection (9ZA) may be— 

(a) in relation to a specific case,  

(b) in relation to specific species of animal,  

(c) in relation to a particular type of licence, 15 

(d) in relation to a particular area. 

(9ZC) A direction under subsection (9ZA) must be in writing.”.  

(5) After subsection (12) (inserted by section 10(4) of the Marine and Coastal Access Act 
2009), add— 

“(13) In this section, the “Scottish marine area” has the meaning given by section 20 
1(1) of the Marine (Scotland) Act 2009 (asp 00).”. 

 
Penalties in regulations implementing Habitats Directive 

93 Penalties in regulations implementing the Habitats Directive for the Scottish 
marine area  

Regulations under section 2(2) of the European Communities Act 1972 (c.68) for the 25 
purpose of implementing the Habitats Directive in relation to the Scottish marine area 
may, despite paragraph 1(1)(d) of Schedule 2 to that Act (which limits the penalties 
which may be imposed for criminal offences), create offences punishable— 

(a) on summary conviction, with a fine not exceeding £50,000,  

(b) on conviction on indictment, with an unlimited fine. 30 

 
Interpretation of Part 4 

94 Interpretation of Part 4 

In this Part— 

“protected feature”, in relation to a Nature Conservation MPA or proposed Nature 
Conservation MPA, means any flora, fauna, habitat or feature which is sought to 35 
be conserved by the making of the order designating the area, 

“seashore” means— 

(a) the foreshore, that is to say, land which is covered and uncovered by the 
ordinary movement of the tide, and 
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(b) any land, whether or not covered intermittently by water, which is in 

apparent continuity (determined by reference to the physical characteristics 
of the land) with the foreshore, as far landward as any natural or artificial 
break in that continuity, 

“stated conservation objectives” for a Nature Conservation MPA means the 5 
conservation objectives stated (in the designation order designating the area) as 
the conservation objectives for the area, 

“stated preservation objectives” for a Historic MPA means the preservation 
objectives stated (in the designation order designating the area) as the preservation 
objectives for the area,  10 

“stated purpose” for a Demonstration and Research MPA means a purpose stated 
(in the designation order designating the area) as a purpose for which the order is 
made, 

“urgent marine conservation order” is to be construed in accordance with section 
77 (being a marine conservation order made in accordance with that section, 15 
instead of section 76), 

“vehicle” includes— 

(a) a bicycle and other non-motorised form of transport, 

(b) hovercraft, 

“vessel” includes— 20 

(a) hovercraft, 

(b) aircraft capable of landing on water, 

(c) any other craft capable of travelling on, in or under water, whether or not 
capable of carrying any person. 

 

PART 5 25 

CONSERVATION OF SEALS 

Offence: killing, injuring or taking seals 

95 Offence: killing, injuring or taking seals 

Killing, injuring or taking a live seal (intentionally or recklessly) is an offence. 

 
96 Exceptions: alleviating suffering 30 

(1) It is not an offence under section 95 for a person to end a seal’s life humanely (or to 
injure a seal when attempting to do so) if— 

(a) it has been seriously disabled (otherwise than by the person’s unlawful conduct), 

(b) it has no reasonable chance of recovering, and 

(c) ending its life— 35 

(i) is the only satisfactory way to end its suffering, and 
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(ii) is not detrimental to the maintenance of the population of any species of 
seal at a favourable conservation status in their natural range (within the 
meaning of Article 1(e) of the Habitats Directive). 

(2) It is not an offence under section 95 for a person to take a seal (or to kill or injure a seal 
when attempting to take it) if— 5 

(a) it has been disabled (otherwise than by the person’s unlawful conduct), 

(b) it is (or is to be) taken only in order to— 

(i) tend it with a view to releasing it after it has recovered, or 

(ii) release it after it has been tended, 

(c) it is (or is to be) taken in a manner and in circumstances unlikely to cause the seal 10 
to suffer unnecessarily, and 

(d) taking it— 

(i) is the only satisfactory way to help it to recover, and 

(ii) is not detrimental to the maintenance of the population of any species of 
seal at a favourable conservation status in their natural range (within the 15 
meaning of Article 1(e) of the Habitats Directive). 

(3) It is the duty of a person who kills, injures or takes a seal in a manner which is lawful by 
virtue of this section to report the matter to the Scottish Ministers as soon as reasonably 
practical after doing so. 

(4) Failure to comply with the reporting duty is an offence. 20 

 
97 Exceptions: licensed activity etc. 

It is not an offence under section 95— 

(a) to kill or take a seal in accordance with a seal licence or an authorisation granted 
under section 107, 

(b) to take a seal in order to, or to injure a seal when attempting to, kill it in 25 
accordance with a seal licence or an authorisation granted under section 107, 

(c) to kill or injure a seal when attempting to take it in accordance with a seal licence 
or an authorisation granted under section 107, or 

(d) to do anything in accordance with a licence granted under regulation 44 of the 
Conservation (Natural Habitats, &c.) Regulations. 30 

 
Seal licences 

98 Seal licences 

The Scottish Ministers may grant a licence (a “seal licence”) authorising the killing or 
taking of seals— 

(a) for scientific, research or educational purposes, 35 

(b) to conserve natural habitats, 

(c) to conserve seals or other wild animals (including wild birds) or wild plants, 

(d) in connection with the introduction of seals, other wild animals (including wild 
birds) or wild plants to particular areas, 
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(e) to protect a zoological or botanical collection, 

(f) to prevent serious damage to fisheries or fish farms, 

(g) to prevent the spread of disease among seals or other animals (including birds) or 
plants, 

(h) to preserve public health or public safety, or 5 

(i) for other imperative reasons of overriding public interest, including those of a 
social or economic nature and beneficial consequences of primary importance for 
the environment. 

 
99 Methods of killing or taking seals under seal licence 

(1) A seal licence must specify the method which the licensee must use to kill or take seals. 10 

(2) A seal licence must not authorise a person to do anything which would contravene 
regulation 41 of the Conservation (Natural Habitats, &c.) Regulations. 

This subsection does not restrict the things for which a licence may be granted under 
regulation 44 of those Regulations. 

 
100 Seal licence conditions 15 

(1) A seal licence must impose conditions— 

(a) specifying the maximum number of seals which may be killed or taken, and 

(b) requiring the licensee to report to the Scottish Ministers as soon as reasonably 
practical after— 

(i) killing or taking a seal in accordance with the seal licence, 20 

(ii) injuring a seal when attempting to kill it in accordance with the seal 
licence, 

(iii) killing or injuring a seal when attempting to take it in accordance with the 
seal licence. 

(2) A seal licence may impose other conditions. 25 

(3) Conditions may, for example, specify— 

(a) the area in which seals may be killed or taken, 

(b) the species of seal which may be killed or taken, 

(c) the circumstances in which seals may be killed or taken. 

(4) Failure to comply with a condition imposed is an offence. 30 

(5) In any proceedings for such an offence, it is a defence for the person charged to prove 
that the person took all reasonable precautions and exercised all due diligence to avoid 
the commission of the offence. 

 
101 Variation or revocation of seal licence 

A seal licence may be varied or revoked at any time. 35 
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102 Seal licence fees 

(1) The Scottish Ministers may require an application for a seal licence or a variation of a 
seal licence to be accompanied by such fee as may be determined by, or in accordance 
with, regulations made by them. 

(2) Regulations may provide for different fees for different descriptions of applications. 5 

 
103 Consultation and consent 

(1) The Scottish Ministers must consult the Natural Environment Research Council before 
granting or varying a seal licence. 

(2) The Scottish Ministers must obtain the consent of Scottish Natural Heritage before 
granting or varying a seal licence authorising the killing or taking of seals in a protected 10 
area for a purpose mentioned in any of paragraphs (b) to (e) of section 98. 

“protected area” means— 

(a) a Nature Conservation MPA, 

(b) a Demonstration and Research MPA, 

(c) a Historic MPA, 15 

(d)  a site of special scientific interest, 

(e) an area in respect of which a nature conservation order or land management order 
made under Part 2 of the Nature Conservation (Scotland) Act 2004 (asp 6) has 
effect, 

(f) a nature reserve (within the meaning of Part 3 of the National Parks and Access to 20 
the Countryside Act 1949 (c.97)), or 

(g) a European site (within the meaning of regulation 10 of the Conservation (Natural 
Habitats, &c.) Regulations). 

 
Seal conservation areas 

104 Seal conservation areas 25 

(1) The Scottish Ministers may designate an area as a “seal conservation area” where they 
consider it necessary to do so in order to ensure the proper conservation of seals. 

(2) The Scottish Ministers must consult the Natural Environment Research Council before 
designating a seal conservation area. 

(3) The Scottish Ministers must— 30 

(a) publish a designation in a manner which they consider most likely to bring the 
proposal to the attention of persons likely to be affected by it, 

(b) make a copy of a designation available for inspection at one of their offices at all 
reasonable hours, and 

(c) provide a copy of a designation to any person who requests one. 35 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (3)(c). 
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105 Effect of seal conservation area status: licensing decisions 

The Scottish Ministers must not grant a seal licence authorising the killing or taking of 
seals in a seal conservation area unless they are satisfied— 

(a) that there is no satisfactory alternative way of achieving the purpose for which the 
licence is granted, and 5 

(b) that the killing or taking authorised by the licence will not be detrimental to the 
maintenance of the population of any species of seal at a favourable conservation 
status in their natural range (within the meaning of Article 1(e) of the Habitats 
Directive). 

 
Authorisations to enter land 10 

106 Power to enter land to obtain information about seals 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise any person to enter any land to obtain information about seals in order to 
enable or assist the Scottish Ministers to perform their functions under this Part. 

(2) Before granting such an authorisation, the Scottish Ministers must give notice to the 15 
occupier of the land setting out their intention to do so. 

(3) An authorisation must specify— 

(a) the land to be entered, and 

(b) the period (of no more than 8 weeks) during which the land may be entered. 

(4) An authorisation may be conditional. 20 

 
107 Power to enter land to protect fisheries or fish farms from seals 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise any person to enter any land and kill or take seals in order to prevent them 
from causing serious damage to fisheries or fish farms. 

(2) Before granting such an authorisation, the Scottish Ministers must— 25 

(a) give notice to the occupier of the land— 

(i) setting out their intention to grant the authorisation, and 

(ii) informing the occupier of the right to make representations to the Scottish 
Ministers within 28 days of the notice, and 

(b) have regard to any timeous representations made by the occupier. 30 

(3) An authorisation must specify— 

(a) the land to be entered, and 

(b) the period (of no more than 8 weeks) during which the land may be entered, and 

(c) the number and species of seals that may be killed or taken. 

(4) An authorisation may be conditional. 35 

(5) Any seals killed or taken in pursuance of an authorisation belong to the Scottish 
Ministers (and may disposed of as they think fit). 

 

66



Marine (Scotland) Bill 59 
Part 5—Conservation of seals 
 
108 Duty to notify occupier 

(1) The duty to notify an occupier under section 106(2) or 107(2)(a) may be fulfilled— 

(a) by hand delivering the notice to the occupier, 

(b) by sending the notice, by first class post or by a registered or recorded delivery 
postal service, in an envelope addressed to the occupier at— 5 

(i) where sent to an individual, the individual’s principal place of business or 
usual or last known abode, 

(ii) where sent to a body corporate, the body’s registered or principal office, or 

(iii) in any other case, the occupier’s last known address, 

(c) by sending the notice to the occupier in some other way (including by email, fax 10 
or other electronic means)— 

(i) which is legible and capable of being used for subsequent reference, and 

(ii) which the sender reasonably considers likely to cause it to be delivered on 
the same or next day, or 

(d) where the occupier’s name or address cannot be ascertained after reasonable 15 
enquiry— 

(i) by hand delivering the notice to a responsible person on the land 
concerned, or 

(ii) by fixing the notice to a conspicuous object on the land concerned. 

(2) A notice is, unless the contrary is proved, to be treated as having been given— 20 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, 

(c) where sent in a way described in subsection (1)(c), on the day after it is sent, or 

(d) where fixed to an object, on the day it is so fixed. 25 

 
109 Duty to produce authority 

A person doing anything authorised under section 106 or 107 must produce evidence of 
the person’s authority if asked to do so. 

 
110 Obstructing an authorised person 

Preventing or obstructing a person from doing anything which the person is authorised 30 
to do under section 106 or 107 (intentionally or recklessly) is an offence. 

 
Supplementary 

111 Advice on seal population 

The Scottish Ministers must have regard to any advice about the management of seal 
populations which is given to them by the Natural Environment Research Council. 35 
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112 Police powers: search and seizure 

A constable may stop any person who the constable suspects with reasonable cause of 
committing an offence under this Part and may— 

(a) without warrant, search any vehicle or vessel which the constable reasonably 
believes to have been used in connection with the commission of the offence, 5 

(b) seize any seal, seal skin or other thing liable to be forfeited under section 113. 

 
113 Forfeiture 

The court by which a person is convicted of an offence under this Part may order the 
forfeiture of— 

(a) any seal or seal skin in respect of which the offence was committed, or 10 

(b) any thing which the person possessed or controlled at the time of the offence 
which was capable of being used in connection with the offence. 

 
114 Penalties 

(1) A person guilty of an offence under section 95 is liable, on summary conviction, to 
imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 15 
the standard scale, or to both. 

(2) A person guilty of an offence under section 96(4) is liable, on summary conviction, to a 
fine not exceeding level 4 on the standard scale. 

(3) A person guilty of an offence under section 100(4) is liable, on summary conviction, to 
imprisonment for a term not exceeding 3 months or to a fine not exceeding level 5 on 20 
the standard scale, or to both. 

(4) A person guilty of an offence under section 110 is liable, on summary conviction, to a 
fine not exceeding level 4 on the standard scale. 

 
115 Repeal 

The Conservation of Seals Act 1970 (c.30) is repealed. 25 

 

PART 6 

COMMON ENFORCEMENT POWERS ETC.: LICENSING AND MARINE PROTECTION ETC. 

Powers of marine enforcement officers 

116 Enforcement of marine licensing regime 

(1) For the purposes of enforcing Part 3 a marine enforcement officer has— 30 

(a) the common enforcement powers conferred by this Act, 

(b) the power conferred by section 135 (to require information relating to certain 
substances and objects). 

(2) Subject to subsection (3), the powers which a marine enforcement officer has for the 
purposes of enforcing Part 3 may be exercised in the Scottish marine area and in any 35 
other part of Scotland 
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(3) Those powers may not be exercised in relation to any British warship. 

(4) In this section and section 117, “British warship” means a ship belonging to Her 
Majesty and forming part of Her Majesty’s armed forces. 

 
117 Enforcement of marine protection and nature conservation legislation 

(1) For the purposes of enforcing the marine protection and nature conservation legislation, 5 
a marine enforcement officer has the common enforcement powers conferred by this 
Act. 

(2) In this section, “the marine protection and nature conservation legislation” means— 

(a) marine conservation orders, 

(b) sections 83 and 84, 10 

(c) sections 1, 5 to 7, 9, 11, 13, 14 and 14A of the Wildlife and the Countryside Act 
1981 (c.69), 

(d) regulations 39, 41 and 43 of the Conservation (Natural Habitats, &c.) Regulations, 

(e) any byelaws made by virtue of regulation 36 of those Regulations. 

(3) Subject to subsections (4) and (5), the powers which a marine enforcement officer has 15 
for the purposes of enforcing the marine protection and nature conservation legislation 
may be exercised in the Scottish marine area and in any other part of Scotland. 

(4) The powers which a marine enforcement officer has for the purposes of enforcing the 
marine protection and nature conservation legislation may not be exercised in relation to 
a British warship. 20 

(5) Any of those powers may also not be exercised in relation to any vessel mentioned in 
subsection (6) unless, in the case of a third country vessel (other than a vessel falling 
within paragraph (b) or (c) of that subsection), the United Kingdom is entitled under 
international law to exercise those powers without the consent of the flag state. 

(6) The vessels are— 25 

(a) a third country vessel, 

(b) a warship that is being used by the government of a State other than the United 
Kingdom, 

(c) any other vessel that is being used by such a government for any non-commercial 
purpose. 30 

(7) In this section— 

“flag state”, in relation to a vessel, is the State whose flag the vessel is flying or is 
entitled to fly, 

“third country vessel” means a vessel which— 

(a) is flying the flag of, or is registered in, any State or territory (other than 35 
Gibraltar) which is not a member State, and 

(b) is not registered in a member State. 
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The common enforcement powers 

118 The “common enforcement powers” 

In this Part, the “common enforcement powers” means the powers under sections 119 to 
134. 

 
Common enforcement powers of entry, search and seizure 5 

119 Power to board and inspect vessels and marine installations 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may at any time board and inspect a vessel or marine installation. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 10 

(2) For the purposes of exercising the power conferred by subsection (1), the officer may 
require a vessel or marine installation— 

(a) to stop, 

(b) to do anything else that will facilitate the boarding of that or any other vessel or 
marine installation. 15 

(3) A marine enforcement officer who has boarded a vessel or marine installation may, for 
the purposes of disembarking from the vessel or installation, require that or any other 
vessel or marine installation— 

(a) to stop, 

(b) to do anything else that will enable the officer, and any person accompanying the 20 
officer, to disembark from the vessel or installation. 

(4) A marine enforcement officer may require any person on board a vessel or marine 
installation to afford such facilities and assistance with respect to matters under that 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by this section. 25 

 
120 Power to enter and inspect premises 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may enter and inspect any premises. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 30 

(2) The officer may exercise the power conferred by this section only at a reasonable time, 
unless it appears to the officer that there are grounds for suspecting that the purpose of 
entering the premises may be frustrated if the officer seeks to enter at a reasonable time. 

(3) A marine enforcement officer may require any person in or on the premises to afford 
such facilities and assistance with respect to matters under that person’s control as the 35 
officer considers would facilitate the exercise of the power conferred by this section. 

 
121 Power to enter and inspect vehicles 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may at any time— 
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(a) enter and inspect any vehicle, 

(b) stop and detain any vehicle for the purposes of entering and inspecting it. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 

(2) Where a marine enforcement officer— 5 

(a) has stopped a vehicle under this section, and 

(b) considers that it would be impracticable to inspect the vehicle in the place where it 
has stopped, 

the officer may require the vehicle to be taken to such place as the officer directs to 
enable the vehicle to be inspected. 10 

(3) A marine enforcement officer may require— 

(a) any person travelling in a vehicle, 

(b) the registered keeper of a vehicle, 

to afford such facilities and assistance with respect to matters under that person’s control 
as the officer considers would facilitate the exercise of any power conferred by this 15 
section. 

(4) The powers conferred by this section may be exercised in any place (whether or not it is 
a place to which the public has access). 

(5) In this section “vehicle” does not include a vessel. 

 
122 Dwellings 20 

(1) A marine enforcement officer may not by virtue of section 119, 120 or 121 enter a 
dwelling unless a justice has issued a warrant authorising the officer to enter it. 

(2) A justice may issue such a warrant only if, on an application by the officer, the justice is 
satisfied— 

(a) that the officer has reasonable grounds for believing that there is material in the 25 
dwelling which for the purposes of carrying out any relevant functions the officer 
wishes to inspect, examine or seize, and 

(b) that any of the following conditions is satisfied— 

(i) that it is not practicable to communicate with any person entitled to grant 
entry to the dwelling, 30 

(ii) that it is not practicable to communicate with any person entitled to grant 
access to the material, 

(iii) that entry to the dwelling is unlikely to be granted unless a warrant is 
produced, 

(iv) the purposes of entry may be frustrated or seriously prejudiced unless a 35 
marine enforcement officer arriving at the dwelling can secure immediate 
entry to it. 

(3) Schedule 3 contains further provision about warrants issued under this section. 
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123 Powers of search, examination, etc. 

(1) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may— 

(a) search the relevant premises for any item, 

(b) examine anything that is in or on the relevant premises. 5 

(2) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may— 

(a) search or examine anything which appears to be in the person’s possession or 
control, 

(b) stop and detain the person for the purposes of such search or examination. 10 

(3) A marine enforcement officer may carry out any measurement or test of anything which 
the officer has power under this section to examine. 

(4) The power conferred by subsection (3) includes power to take a sample from any live 
animal or plant. 

(5) For the purposes of exercising any power conferred by this section, a marine 15 
enforcement officer may, so far as is reasonably necessary for the purpose, break open 
any container or other locked thing. 

(6) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under the 20 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by this section. 

(7) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require the person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 25 
considers would facilitate the exercise in relation to that person of any power conferred 
by this section. 

(8) Nothing in this section confers any power to search a person. 

(9) The reference in subsection (1) to anything that is in or on the relevant premises 
includes a reference to— 30 

(a) anything that is attached to or otherwise forms part of the relevant premises, 

(b) anything that is controlled from the relevant premises. 

(10) In this section— 

“animal” includes any eggs, larvae, pupae or other immature stage of an animal, 

“item” includes— 35 

(a) any document or record (in whatever form it is held), 

(b) any animal or plant, 

“sample” means a sample of blood, tissue or other biological material. 

 
124 Power to require production of documents, etc. 

(1) This section applies where a marine enforcement officer is exercising a power of 40 
inspection conferred by section 119, 120 or 121. 
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(2) The officer may require any person in or on the relevant premises to produce any 
document or record that is in the person’s possession or control. 

(3) A reference in this section to the production of a document includes a reference to the 
production of— 

(a) a hard copy of information recorded otherwise than in hard copy form, 5 

(b) information in a form from which a hard copy can readily be obtained. 

(4) For the purposes of this section— 

(a) information is recorded in hard copy form if it is recorded in a paper copy or 
similar form capable of being read (and references to hard copy have a 
corresponding meaning), 10 

(b) information can be read only if— 

(i) it can be read with the naked eye, 

(ii) to the extent that it consists of images (for example photographs, pictures, 
maps, plans or drawings), it can be seen with the naked eye. 

 
125 Powers of seizure, etc. 15 

(1) A marine enforcement officer who is exercising a power of inspection conferred by 
section 119, 120 or 121 may— 

(a) seize and detain or remove any item found on the relevant premises, 

(b) take copies of or extracts from any document or record found on the relevant 
premises. 20 

(2) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may seize and detain or remove any item 
which appears to be in the person’s possession or control. 

(3) A marine enforcement officer to whom any document or record has been produced in 
accordance with a requirement imposed under section 124(3) may— 25 

(a) seize and detain or remove the document or record, 

(b) take copies or extracts from the document or record. 

In this subsection, “document” includes anything falling within paragraph (a) or (b) of 
section 124(3). 

(4) The powers conferred by this section may be exercised only— 30 

(a) for the purposes of determining whether a relevant offence has been committed, or 

(b) in relation to an item which a marine enforcement officer reasonably believes to 
be evidence of the commission of a relevant offence. 

(5) Subject to subsection (6), a marine enforcement officer who is exercising a power of 
inspection conferred by section 119, 120 or 121 may not remove from the relevant 35 
premises any item which is required by law to be kept on the relevant premises. 

(6) A marine enforcement officer may remove such an item from a vessel while it is being 
detained in a port. 

(7) Nothing in this section confers power on a marine enforcement officer to seize an item 
which the officer has reasonable grounds to believe would in legal proceedings be 40 
protected from disclosure on grounds of confidentiality of communications. 
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126 Further provision about seizure 

(1) Where— 

(a) any items which a marine enforcement officer wishes to seize and remove are in a 
container, and 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 5 
the items if they remained in the container for that purpose, 

any power to seize and remove the items conferred by section 125 includes power to 
seize and remove the container. 

(2) Where— 

(a) any items which a marine enforcement officer wishes to seize and remove are not 10 
in a container, and 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 
the items if they were placed in a container suitable for that purpose, 

the officer may require the items to be placed into such a container. 

(3) If, in the opinion of a marine enforcement officer, it is not for the time being practicable 15 
for the officer to seize and remove any item, the officer may require— 

(a) the person from whom the item is being seized, or 

(b) where the officer is exercising a power of inspection conferred by section 119, 
120 or 121, any person in or on the relevant premises, 

to secure that the item is not removed or otherwise interfered with until such time as the 20 
officer may seize and remove it. 

(4) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under that 
person’s control as the officer considers would facilitate the exercise of any power 25 
conferred by section 125 or this section. 

(5) In Part 1 of Schedule 1 to the Criminal Justice and Police Act 2001 (c.16) (powers of 
seizure to which section 50 applies), after paragraph 73L (inserted by section 243(7) of 
the Marine and Coastal Access Act 2009 (c.00)) insert— 

“Marine (Scotland) Act 2009 (asp 00) 30 

73M Each of the powers of seizure conferred by section 125(1) and (3) of the 
Marine (Scotland) Act 2009.”. 

 
127 Retention of seized items 

(1) This section applies to any item seized in the exercise of a power conferred by section 
125. 35 

(2) The item may be retained so long as is necessary in all the circumstances and in 
particular— 

(a) for use as evidence at a trial for a relevant offence, 

(b) for forensic examination or for investigation in connection with a relevant 
offence. 40 
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(3) No item may be retained for either of the purposes mentioned in subsection (2) if a 
photograph or a copy would be sufficient for that purpose. 

 
Miscellaneous and ancillary common enforcement powers 

128 Power to record evidence of offences 

(1) A marine enforcement officer may use any device for the purpose of taking visual 5 
images of anything which the officer believes is evidence of the commission of a 
relevant offence. 

(2) The power conferred by this section is exercisable in relation to anything that— 

(a) is in or on, 

(b) is attached to or otherwise forms part of, 10 

(c) is controlled from, 

any vessel, marine installation, premises or vehicle. 

(3) The officer may require any person in or on the vessel, marine installation, premises or 
vehicle to afford such facilities and assistance with respect to matters under the person’s 
control as the officer considers would facilitate the exercise of the power conferred by 15 
this section. 

 
129 Power to require name and address 

Where a marine enforcement officer reasonably believes that a person has committed a 
relevant offence, the officer may require the person to provide the person’s name and 
address. 20 

 
130 Power to require production of licence, etc. 

(1) Where a marine enforcement officer reasonably believes that— 

(a) a person is or has been carrying on a relevant activity, and 

(b) the person requires a licence or other authority to carry on the activity, 

the officer may require the person to produce the licence or other authority. 25 

(2) If the person is unable to produce the licence or other authority when required to do so, 
the person must produce it at such place, and within such period of time, as the officer 
may specify. 

 
131 Power to require attendance of certain persons 

(1) Where a marine enforcement officer has— 30 

(a) boarded a vessel or marine installation, 

(b) entered any premises, 

for the purpose of carrying out any relevant functions, the officer may require the 
attendance of any of the persons mentioned in subsection (2). 

(2) The persons are— 35 

(a) the person who is for the time being in charge of the vessel or marine installation, 
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(b) any other person who is on board the vessel or marine installation, 

(c) the owner or occupier of the premises,  

(d) any person who is on the premises. 

 
132 Power to direct vessel or marine installation to port 

(1) Where a marine enforcement officer— 5 

(a) considers that it would not be reasonably practicable to exercise a power which 
the officer wishes to exercise in relation to a vessel or marine installation without 
detaining it in a port, or 

(b) reasonably believes that— 

(i) a vessel or marine installation is itself evidence of the commission of a 10 
relevant offence, and 

(ii) the only reasonably practicable way to preserve the evidence is to detain 
the vessel or marine installation in a port, 

the officer may do any of the things in subsection (2). 

(2) The things are— 15 

(a) take, or arrange for another person to take, the vessel or marine installation and its 
crew to the port which appears to the officer to be the nearest convenient port, 

(b) require the person who is for the time being in charge of the vessel or marine 
installation to take it and its crew to that port. 

(3) When the vessel or marine installation has been taken to a port, the officer may— 20 

(a) detain it there, 

(b) require the person for the time being in charge of it to do so. 

(4) A marine enforcement officer who detains a vessel or marine installation under this 
section must serve a notice on the person who is for the time being in charge of it. 

(5) The notice must state that the vessel or marine installation is to be detained until the 25 
notice is withdrawn. 

(6) A notice served under subsection (4) may be withdrawn by service of a further notice 
signed by any marine enforcement officer. 

 
133 Assistance, etc. 

(1) To assist in carrying out any relevant functions, a marine enforcement officer may 30 
bring— 

(a) any other person, 

(b) any equipment or materials. 

(2) A person who is brought by a marine enforcement officer to provide assistance may 
exercise any powers conferred by this Act which the officer may exercise, but only 35 
under the supervision or direction of the officer. 
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134 Power to use reasonable force 

(1) A marine enforcement officer may use reasonable force, if necessary, in the exercise of 
any power conferred by this Act. 

(2) A person assisting a marine enforcement officer under section 133 may use reasonable 
force, if necessary, in the exercise of any power conferred by this Act. 5 

 
Licensing: further enforcement powers 

135 Power to require information relating to certain substances and objects 

(1) A marine enforcement officer may require any person— 

(a) to give details of any substance or objects on board a vehicle, vessel, aircraft or 
marine structure, 10 

(b) to give information concerning any substances or objects lost from a vehicle, 
vessel, aircraft or marine structure. 

(2) A statement made by a person in response to a requirement made under this section may 
not be used against the person in criminal proceedings in which the person is charged 
with an offence to which this subsection applies. 15 

(3) Subsection (2) applies to any offence other than an offence under section 44(2) of the 
Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) (statements made otherwise 
than on oath). 

(4) In this section, “vessel” has the same meaning as in section 55(1). 

 
Duties of marine enforcement officers 20 

136 Duty to provide evidence of authority 

(1) Before exercising any power conferred by this Part, a marine enforcement officer must 
if requested to do so produce evidence that the officer is authorised to exercise the 
power. 

(2) A marine enforcement officer may exercise a power conferred by this Part only if the 25 
officer complies with the duty imposed by subsection (1). 

(3) If at the time the request is made, the officer does not consider it practicable to produce 
the evidence referred to in subsection (1), that subsection does not apply until such time 
as the officer considers it practicable to comply with the request. 

 
137 Duty to state name and purpose, etc. 30 

(1) Before exercising any power conferred by this Part, a marine enforcement officer must 
if requested to do so give the information mentioned in subsection (3). 

(2) Before exercising any power conferred by this Part, any person assisting a marine 
enforcement officer by virtue of section 133 must, if requested to do so, give the 
information mentioned in paragraph (b) and (c) of subsection (3). 35 

(3) The information is— 

(a) the person’s name, 

(b) the power the person is proposing to exercise, 

(c) the grounds for proposing to do so. 
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(4) A person may exercise a power conferred by this Part only if the person complies with 

the duty imposed by subsection (1) or (as the case may be) that imposed by subsection 
(2). 

(5) If at the time the request is made the person does not consider it practicable to give the 
information referred to in subsection (1) or (as the case may be) that referred to in 5 
subsection (2), that subsection does not apply until such time as the person considers it 
practicable to comply with the request. 

 
Liability of marine enforcement officers 

138 Liability of marine enforcement officers 

(1) A person mentioned in subsection (2) is not to be liable in any civil or criminal 10 
proceedings for anything done (or omitted to be done) in or in connection with the 
discharge or purported discharge of the person’s functions under this Act. 

(2) The persons are— 

(a) any marine enforcement officer, 

(b) any person assisting a marine enforcement officer by virtue of section 133. 15 

(3) Subsection (1) does not apply— 

(a) if the act or omission is shown to have been in bad faith, 

(b) if there were no reasonable grounds for the act or omission, 

(c) so as to prevent an award of damages in respect of the act or omission on the 
ground that it was unlawful as a result of section 6(1) of the Human Rights Act 20 
1998 (c.42) (acts of public authorities incompatible with Convention rights). 

 
Offences in relation to marine enforcement officers 

139 Offences in relation to marine enforcement officers 

(1) A person commits an offence if the person— 

(a) fails without reasonable excuse to comply with a requirement reasonably made, or 25 
a direction reasonably given, by a marine enforcement officer in the exercise of 
any power conferred by the Act, 

(b) prevents any other person from complying with any such requirement or direction. 

(2) But a person does not commit an offence by reason of a failure to comply with a 
requirement under section 130(1) (to produce a licence or other authority for the 30 
carrying on of a relevant activity) if the person complies with section 130(2) (production 
of licence or other authority at a place and within a period specified by the marine 
enforcement officer). 

(3) A person who provides information in pursuance of a requirement reasonably made by a 
marine enforcement officer in the exercise of the power conferred by section 135 35 
(requiring information relating to certain substances or objects) commits an offence if— 

(a) the information is false in a material particular and the person— 

(i) knows that it is, 

(ii) is reckless as to whether it is, 

(b) the person intentionally fails to disclose any material particular. 40 
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(4) A person who intentionally obstructs a marine enforcement officer in the performance of 
any of the officer’s functions under this Act commits an offence. 

(5) A person who assaults a marine enforcement officer in the performance of any of the 
officer’s functions under this Act commits an offence. 

(6) A person who, with intent to deceive, falsely pretends to be a marine enforcement 5 
officer commits an offence. 

(7) A person who is guilty of an offence under subsection (1), (3) or (6) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum, 

(b) on conviction on indictment, to a fine. 

(8) A person who is guilty of an offence under subsection (4) is liable on summary 10 
conviction to a fine not exceeding £20,000. 

(9) A person who is guilty of an offence under subsection (5) is liable on summary 
conviction to a fine not exceeding £50,000. 

(10) In this section, any reference to a marine enforcement officer includes a reference to a 
person assisting a marine enforcement officer by virtue of section 133. 15 

 
General 

140 General 

The powers conferred on a marine enforcement officer by this Part are without prejudice 
to any powers exercisable by the officer apart from the Part. 

 
Interpretation of Part 6 20 

141 Interpretation of Part 6 

(1) In this Part— 

“justice” means a sheriff, stipendiary magistrate or justice of the peace, 

“marine enforcement officer” means a person appointed as such an officer by the 
Scottish Ministers, 25 

“marine installation” means any artificial island, installation or structure (other 
than a vessel), 

“premises” includes land, but does not include any vehicle, vessel or marine 
installation, 

“relevant activity” in relation to a marine enforcement officer, means any activity 30 
in respect of which the officer has functions, 

“relevant function” in relation to a marine enforcement officer, means any 
function of the officer, 

“relevant offence” in relation to such an officer, means any offence in respect of 
which the officer has functions, 35 

“the relevant premises”, in relation to such an officer exercising a power of 
inspection conferred by section 119, 120 or 121, means the vessel, marine 
installation, premises or vehicle in relation to which the power is being exercised. 
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(2) In this Part, except where otherwise provided, any reference to a vessel includes a 

reference to— 

(a) any ship or boat or any other description of vessel used in navigation,  

(b) any hovercraft, submersible craft or other floating craft,  

but does not include a reference to anything that permanently rests on, or is permanently 5 
attached to, the seabed. 

 

PART 7 

GENERAL PROVISIONS 

142 Crown application 

(1) This Act binds the Crown and applies in relation to Crown land as it applies in relation 10 
to any other land. 

(2) Nothing in Part 3 is to be taken as in any way affecting Her Majesty in her private 
capacity. 

(3) The modifications made by schedule 4 bind the Crown to the extent that the enactments 
modified bind the Crown.  15 

(4) No contravention by the Crown of any provision made by or under this Act makes the 
Crown criminally liable.  

(5) But the Court of Session may, on the application of the Scottish Ministers or any public 
body or office-holder having responsibility for enforcing the provision, declare unlawful 
any act or omission of the Crown which constitutes such a contravention. 20 

(6) Despite subsection (4), any provision made by or under the provisions of this Part 
applies to persons in the public service of the Crown as it applies to other persons.  

(7) For the purposes of subsection (1), “Crown land” means land an interest in which— 

(a) belongs to Her Majesty in right of the Crown or in right of Her private estates, 

(b) belongs to an office-holder in the Scottish Administration or a government 25 
department or is held in trust for Her Majesty for the purposes of the Scottish 
Administration or a government department. 

(8) In subsection (7)(a), the reference to Her Majesty’s private estates is to be construed in 
accordance with section 1 of the Crown Private Estates Act 1862 (c.37). 

 
143 Offences by bodies corporate 30 

(1) Where— 

(a) an offence under this Act has been committed by a body corporate or a Scottish 
partnership or other unincorporated association, 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of—  35 

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 
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the individual as well as the offender is guilty of the offence and is liable to be 
proceeded against and punished accordingly. 

(2) In subsection (1), “relevant individual” means—  

(a) in relation to a body corporate— 

(i) a director, manager, secretary or other similar officer of the body, 5 

(ii) where the affairs of the body are managed by its members, the members, 

(b) in relation to a Scottish partnership, a partner, 

(c) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

 
144 Ancillary provision 10 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of, or for giving full effect to, this Act or any provision 
of it. 

(2) An order under this section may modify any enactment, instrument or document. 15 

 
145 Orders and regulations 

(1) Any power of the Scottish Ministers to make orders or regulations under this Act— 

(a) may be exercised so as to make different provision for different purposes, 

(b) includes power to make such incidental, consequential, supplemental, transitional, 
transitory or saving provision as the Scottish Ministers consider appropriate. 20 

(2) Any power of the Scottish Ministers to make orders or regulations under this Act must 
be exercised by statutory instrument. 

(3) But subsection (2) does not apply to an order made under section 58(1) (order 
designating a Nature Conservation MPA, a Demonstration and Research MPA or a 
Historic MPA). 25 

(4) A statutory instrument containing an order or regulations made under this Act (except an 
order made under section 148(1)) is (except where subsection (5) provides otherwise) 
subject to annulment in pursuance of a resolution of the Parliament. 

(5) A statutory instrument containing— 

(a) an order under section 3(4), 17(3) or 24(1), 30 

(b) regulations under section 25(1) or 29(1), 

(c) an order under section 37(1), 39(1) or 42(1),  

(d) regulations under section 52(1),  

(e) an order under section 144(1) containing provisions which add to, replace or omit 
any part of the text of an Act, 35 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 
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146 Interpretation: general 

(1) In this Act— 

“the Conservation (Natural Habitats, &c.) Regulations” means the Conservation 
(Natural Habitats, &c.) Regulations 1994 (S.I. 1994/2716), 

“European marine site” has the same meaning as in regulation 2(1) of the 5 
Conservation (Natural Habitats, &c.) Regulations,  

 “fish farm” means a place where fish or shellfish (including any kind of 
crustacean or mollusc) are bred, reared or kept, 

“the Habitats Directive” means Council Directive 92/43/EEC on the conservation 
of natural habitats and of wild fauna or flora (as amended from time to time), 10 

“marine structure” means a platform or other artificial structure at sea, other than 
a pipeline, 

“the Wild Birds Directive” means Council Directive 79/409/EEC on the 
conservation of wild birds (as amended from time to time). 

(2) The expressions listed in schedule 5 are defined or otherwise explained for the purposes 15 
of this Act by the provisions indicated in the schedule. 

 
147 Consequential modifications 

Schedule 4 makes modifications consequential on the provisions of this Act. 

 
148 Commencement and short title 

(1) The provisions of this Act, except this section and sections 1, 2, 15, 55, 56, 57, 94, 118, 20 
141, 145 and 146, come into force on such day as the Scottish Ministers may by order 
appoint. 

(2) This Act may be cited as the Marine (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by sections 3(1) and 5(2))  

PREPARATION, ADOPTION ETC. OF MARINE PLANS OR ANY AMENDMENT  

 
Scottish Ministers to notify planning authorities of decision to prepare any marine plan 

1 (1) Where the Scottish Ministers decide to prepare a national marine plan they must, before 5 
beginning to prepare the plan, give notice of their intention to do so to any planning 
authority, the district of which adjoins the Scottish marine area. 

(2) Where the Scottish Ministers decide to prepare a regional marine plan they must, before 
beginning to prepare the plan, give notice of their intention to do so to any planning 
authority, the district of which adjoins the Scottish marine region to which the plan is to 10 
apply. 

(3) In this paragraph “planning authority” and “the district” of a planning authority have the 
same meaning as in section 1(1) of the Town and Country Planning (Scotland) Act 1997 
(c.8). 

 
Interpretation 15 

2 In this schedule— 

“consultation draft” is to be read in accordance with paragraph 9, 

“interested persons” means— 

(a) any persons appearing to the Scottish Ministers to be likely to be interested 
in, or affected by, policies proposed to be included in the national marine 20 
plan or (as the case may be) the regional marine plan, 

(b) members of the general public, 

“SPP” means a statement of public participation under paragraph 4 and includes 
an SPP revised under paragraph 6. 

 
Regional marine plans to be compatible with certain other plans 25 

3 (1) In preparing or amending a regional marine plan for a Scottish marine region (“area A”), 
the Scottish Ministers must take all reasonable steps to secure that the plan is compatible 
with any regional marine plan for any Scottish marine region which adjoins area A.  

(2) They must also take all reasonable steps to secure that any regional marine plan is 
compatible with the development plan for any area which adjoins area A.  30 

(3) In this paragraph, “development plan” is to be read in accordance with section 24 of the 
Town and Country Planning (Scotland) Act 1997. 

 
Statement of public participation 

4 (1) Before preparing a national marine plan or a regional marine plan, the Scottish Ministers 
must prepare and publish a statement of public participation in relation to each such 35 
category of plan (an “SPP”). 
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(2) An SPP is a statement of the policies settled by the Scottish Ministers for or in 

connection with the involvement of interested persons in the preparation of the proposed 
national marine plan or (as the case may be) the proposed regional marine plan. 

(3) An SPP must invite the making of representations in accordance with it as to matters to 
be included in the proposed marine plan. 5 

(4) The Scottish Ministers must publish an SPP in such manner as they consider is most 
likely to bring it to the attention of interested persons. 

(5) The Scottish Ministers must take all reasonable steps to comply with an SPP. 

 
Further provision about content of an SPP 

5 (1) An SPP must include a proposed timetable.  10 

(2) The proposed timetable must include such provision as the Scottish Ministers consider 
reasonable for each of the following— 

(a) the preparation and publication of a consultation draft under paragraph 9, 

(b) the making of representations about the consultation draft,  

(c) the settling of the text of a national marine plan or (as the case may be) a regional 15 
marine plan with a view to adoption and publication under paragraph 14, 

(d) laying a draft of a proposed national marine plan before the Parliament under 
paragraph 13, 

(e) the adoption and publication of a national marine plan or (as the case may be) a 
regional marine plan under paragraph 14. 20 

(3) An SPP may include provision for or in connection with the holding of public meetings 
about a consultation draft. 

(4) An SPP must include provision about the making of— 

(a) representations in response to the invitation issued under paragraph 4(3) about the 
matters to be included in a proposed national marine plan or (as the case may be) 25 
a proposed regional marine plan, 

(b) representations under paragraph 10 about a consultation draft. 

(5) Provision to be made under sub-paragraph (4) includes provision about— 

(a) the manner in which representations may be made, 

(b) the time within which representations must be made. 30 

 
Review and revision of an SPP 

6 (1) The Scottish Ministers must keep an SPP under review. 

(2) If at any time the Scottish Ministers consider it necessary or expedient to revise an SPP 
they must do so. 

(3) Where the Scottish Ministers revise an SPP they must publish the SPP as revised. 35 
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Advice and assistance 

7 (1) In connection with the preparation of a national marine plan or (as the case may be) a 
regional marine plan, or of any proposals for any such plan, the Scottish Ministers may 
seek advice or assistance from any body or person in relation to any matter in which the 
body or person has particular expertise. 5 

(2) The steps that the Scottish Ministers may take for the purposes of facilitating the 
involvement of interested persons in— 

(a) the development of proposals for inclusion in a proposed national marine plan or 
regional marine plan,  

(b) consultation in connection with such proposals, 10 

include the convening of groups of persons for such purposes and in such manner as the 
Scottish Ministers consider appropriate. 

 
Matters to which Scottish Ministers to have regard in preparing marine plans 

8 (1) The matters to which the Scottish Ministers are to have regard in preparing— 

(a) a national marine plan include the matters in sub-paragraph (2), 15 

(b) a regional marine plan include the matters in sub-paragraph (3). 

(2) The matters, as regards a national marine plan, are— 

(a) the effect which any proposal for inclusion in the plan is likely to have on any 
area which adjoins the Scottish marine area,  

(b) the results of the review required by section 7, 20 

(c) the SPP relating to preparation of the plan, 

(d) any representations made in response to the invitation issued in pursuance of 
paragraph 4(3), 

(e) any advice received in pursuance of paragraph 7(1), 

(f) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 25 
authority in connection with the management or use of the sea or the coast or of 
marine or coastal resources, in the Scottish marine area or in any adjoining or 
adjacent area in Scotland,  

(g) the powers and duties of the Crown Estate Commissioners under the Crown Estate 
Act 1961 (c.55), 30 

(h) such other matters as the Scottish Ministers consider relevant. 

(3) The matters, as regards a regional marine plan, are— 

(a) the requirement under section 3(5) for a regional marine plan to be in conformity 
with any national marine plan currently in effect, unless relevant considerations 
indicate otherwise,  35 

(b) the effect which any proposal for inclusion in the plan is likely to have on any 
area which adjoins the Scottish marine region to which the plan is to apply, 

(c) the results of the review required by section 7,  

(d) the SPP relating to the plan, 
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(e) any representations made in response to the invitation issued in pursuance of 

paragraph 4(3), 

(f) any advice received under paragraph 7(1), 

(g) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 
authority in connection with the management or use of the sea or the coast, or of 5 
marine or coastal resources, in the Scottish marine region which the plan is to 
apply or in any adjoining or adjacent area in Scotland,  

(h) the powers and duties of the Crown Estate Commissioners under the Crown Estate 
Act 1961, 

(i) such other matters as Scottish Ministers consider relevant. 10 

 
Preparation and publication of a consultation draft 

9 (1) The Scottish Ministers must publish in such manner as they consider appropriate a draft 
containing their proposals for inclusion in a national marine plan or (as the case may be) 
a regional marine plan (a “consultation draft”). 

(2) The Scottish Ministers must also take such steps as they consider appropriate to secure 15 
that the proposals contained in a consultation draft are brought to the attention of 
interested persons. 

 
Representations about a consultation draft 

10 (1) Any person may make representations about a consultation draft. 

(2) Any such representations are to be made in accordance with the SPP applicable to the 20 
draft. 

(3) If any representations are made about a consultation draft, the Scottish Ministers must 
consider them in the course of settling the text of the national marine plan or (as the case 
may be) the regional marine plan with a view to adoption and publication under 
paragraph 14. 25 

 
Independent investigation 

11 (1) Where the Scottish Ministers have published a consultation draft in accordance with 
paragraph 9, they must consider appointing an independent person to investigate the 
proposals contained in the draft and to report on them. 

(2) In deciding whether to appoint such a person, the Scottish Ministers must have regard 30 
to— 

(a) any representations received about the matters to be included in the proposed 
national marine plan or (as the case may be) the proposed regional marine plan in 
response to the invitation issued in pursuance of paragraph 4(3), 

(b) any representations received about the proposals published in the consultation 35 
draft, 

(c) such other matters as Scottish Ministers consider relevant. 

(3) The person so appointed must— 

(a) make recommendations, 
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(b) give reasons for the recommendations. 

(4) The Scottish Ministers must publish the recommendations and the reasons given for 
them in the report. 

 
Matters to which Scottish Ministers are to have regard in settling text with a view to adoption etc. 

12 The Scottish Ministers, in settling the text of a national marine plan or (as the case may 5 
be) a regional marine plan with a view to adoption and publication under paragraph 14, 
must have regard to— 

(a) any recommendations made by any person appointed under paragraph 11, 

(b) the reasons given by any such person for any such recommendations, 

(c) such other matters as the Scottish Ministers consider relevant. 10 

 
Laying settled text of draft national marine plan before the Parliament 

13 (1) The Scottish Ministers must not adopt a national marine plan unless they have complied 
with the requirements of this paragraph. 

(2) The Scottish Ministers must— 

(a) lay before the Parliament a copy of the draft plan containing the text settled in 15 
accordance with paragraph 12, 

(b) specify the relevant period in relation to the draft on or before the day on which 
they lay the copy. 

(3) If, during the relevant period the Parliament passes a resolution with regard to the draft, 
the Scottish Ministers must lay before the Parliament a statement setting out their 20 
response to the resolution. 

(4) In this paragraph, “the relevant period” is the period specified by the Scottish Ministers 
under sub-paragraph (2)(b). 

 
Adoption and publication of marine plan 

14 (1) A national marine plan or (as the case may be) a regional marine plan is adopted by the 25 
Scottish Ministers when they decide to publish the plan. 

(2) A national marine plan which the Scottish Ministers decide to publish may be— 

(a) the same as the draft laid before the Parliament under paragraph 13, 

(b) that draft with such modifications as the Scottish Ministers consider appropriate. 

(3) A regional marine plan which the Scottish Ministers decide to publish may be— 30 

(a) the same as the proposals published in the consultation draft relating to it, or 

(b) those proposals with such modifications as the Scottish Ministers consider 
appropriate. 

(4) Where the Scottish Ministers adopt a national marine plan or a regional marine plan, 
they must publish it as soon as reasonably practicable after its adoption, together with 35 
statements of each of the following— 

(a) any modifications that have been made to the proposals published in the 
consultation draft for the plan, 

87



80 Marine (Scotland) Bill 
Schedule 2—Further provision about civil sanctions under Part 3 (marine licensing) 

 
(b) the reasons for those modifications, 

(c) if any recommendations made by any independent person appointed under 
paragraph 11 have not been implemented in the plan, the reasons why any such 
recommendations have not been implemented, 

(d) if any matter in a resolution of the Parliament in pursuance of paragraph 13 has 5 
not been implemented in a national marine plan published under this paragraph, 
the reasons why any such matter has not been implemented. 

 

SCHEDULE 2 
(introduced by section 41) 

FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 (MARINE LICENSING)  10 

 
Interpretation 

1 In this schedule “civil sanction” means a fixed monetary penalty or a variable monetary 
penalty. 

 
Fixed monetary penalties: other sanctions 

2 (1) Provision under section 37 must secure that, in a case where a notice of intent referred to 15 
in section 38(2)(a) is served on a person— 

(a) no criminal proceedings for the offence to which the notice relates may be 
instituted against the person in respect of the act or omission to which the notice 
relates before the end of the period in which the person may discharge liability to 
the fixed monetary penalty pursuant to section 38(2)(b),  20 

(b) if the person so discharges liability, the person may not at any time be convicted 
of the offence to which the notice relates in relation to that act or omission. 

(2) Provision under section 37 must also secure that, in a case where a fixed monetary 
penalty is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 25 
penalty is imposed in respect of the act or omission giving rise to the penalty,  

(b) the Scottish Ministers may not issue a compliance notice or a remediation notice 
to that person in respect of the act or omission giving rise to the penalty.  

 
Variable monetary penalties: other sanctions 

3 Provision under section 39 must secure that, in a case where a variable monetary penalty 30 
is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 
penalty is imposed in respect of the act or omission giving rise to the penalty,  

(b) the Scottish Ministers may not issue a compliance notice to the person in respect 
of the act or omission giving rise to the penalty.  35 
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Combination of sanctions 

4 (1) Provision may not be made under section 37 and section 39 in relation to the same 
offence unless it secures that— 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a variable monetary 5 
penalty has been imposed on the person in relation to the act or omission,  

(b) the Scottish Ministers may not serve a notice of intent referred to in section 
40(2)(a) on a person in relation to any act or omission where— 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 10 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 
that act or omission pursuant to section 38(2)(b). 

(2) Provision under section 37 which results in the Scottish Ministers having power to 
impose a fixed monetary penalty or to issue a stop notice in relation to the same offence 
must secure that— 15 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a stop notice has 
been served on the person in relation to the act or omission,  

(b) the Scottish Ministers may not serve a stop notice on a person in relation to any 
act or omission where— 20 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 
the act or omission pursuant to section 38(2)(b). 

 
Monetary penalties 25 

5 An order under section 37 or 39 which enables the Scottish Ministers to require a person 
to pay a fixed monetary penalty or a variable monetary penalty may include provision— 

(a) for early payment discounts, 

(b) for the payment of interest or other financial penalties for late payment of the 
penalty (such interest or other financial penalties not in total to exceed the amount 30 
of that penalty), 

(c) for enforcement of the penalty.  

 
Recovery of expenses 

6 (1) Provision under section 39 may include provision for the Scottish Ministers, by notice, 
to require a person on whom a variable monetary penalty is imposed to pay the expenses 35 
incurred by the Scottish Ministers in relation to the imposition of the penalty up to the 
time of its imposition. 

(2) In sub-paragraph (1), the reference to expenses includes in particular— 

(a) investigation expenses, 

(b) administration expenses,  40 

89



82 Marine (Scotland) Bill 
Schedule 2—Further provision about civil sanctions under Part 3 (marine licensing) 

 
(c) the expenses of obtaining expert advice (including legal advice),  

(d) the expenses of assessing the person’s compliance with any undertaking offered 
and accepted by virtue of section 40(2)(c) and (5)(a). 

(3) Provision under this paragraph must secure that, in any case where a notice requiring 
payment of expenses is served— 5 

(a) the notice specifies the amount required to be paid, 

(b) the Scottish Ministers may be required to provide a detailed breakdown of that 
amount,  

(c) the person required to pay the expenses is not liable to pay any expenses shown by 
the person to have been unnecessarily incurred,  10 

(d) the person required to pay the expenses may appeal against— 

(i) the decision of the Scottish Ministers to impose the requirement to pay 
expenses,  

(ii) the decision of the Scottish Ministers as to the amount of the expenses. 

(4) Provision under this paragraph may include the provision referred to in paragraph 5(b) 15 
and (c).  

(5) Provision under this paragraph must secure that the Scottish Ministers are required to 
publish guidance about how they will exercise the power conferred by the provision.  

 
Appeals 

7 (1) An order under section 37 or 39 which makes provision for an appeal in relation to the 20 
imposition of any requirement or service of any notice may include provision— 

(a) suspending the requirement or notice pending determination of the appeal,  

(b) as to the powers of any court, tribunal or (as the case may be) person to which, or 
whom, the appeal is made,  

(c) as to how any sum payable in pursuance of a decision of the court, tribunal or (as 25 
the case may be) person is to be recoverable.  

(2) The provision referred to in sub-paragraph (1)(b) includes provision conferring on the 
court, tribunal or (as the case may be) person to whom the appeal is made power to— 

(a) withdraw the requirement or notice,  

(b) confirm the requirement or notice,  30 

(c) take such steps as the Scottish Ministers could take (by virtue of this Act) in 
relation to the act or omission giving rise to the requirement or notice,  

(d) remit the decision whether to confirm the requirement or notice, or any other 
matter relating to that decision, to the Scottish Ministers,  

(e) award expenses.  35 

 
Consultation  

8 (1) Before making an order under section 37 or 39, the Scottish Ministers must consult the 
following (in addition to any persons who must be consulted under paragraph 9)— 
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(a) such organisations as appear to the Scottish Ministers to be representative of 
persons substantially affected by the proposals,  

(b) such other persons as the Scottish Ministers consider appropriate. 

(2) If, as a result of any consultation required by sub-paragraph (1), it appears to the 
Scottish Ministers that it is appropriate substantially to change the whole or any part of 5 
the proposals, the Scottish Ministers must undertake such further consultation with 
respect to the changes as they consider appropriate.  

(3) If, before the day on which this schedule comes into force, any consultation was 
undertaken which, had it been undertaken after that day, would to any extent have 
satisfied the requirements of this paragraph, those requirements may to that extent be 10 
taken to have been satisfied.  

 
Guidance as to use of civil sanctions 

9 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must secure the results in sub-paragraph (2). 

(2) The results are that— 15 

(a) the Scottish Ministers must publish guidance about their use of the sanction,  

(b) in the case of guidance relating to a fixed monetary penalty or a variable monetary 
penalty, the guidance must contain the relevant information,  

(c) the Scottish Ministers must revise the guidance where appropriate,  

(d) the Scottish Ministers must consult such persons as the provision may specify 20 
before publishing any guidance or revised guidance,  

(e) the Scottish Ministers must have regard to the guidance or the revised guidance in 
exercising their functions under Part 3.  

(3) In the case of guidance relating to a fixed monetary penalty, the relevant information 
referred to in sub-paragraph (2)(b) is information as to— 25 

(a) the circumstances in which the penalty is likely to be imposed,  

(b) the circumstances in which it may not be imposed,  

(c) the amount of the penalty,  

(d) how liability for the penalty may be discharged and the effect of the discharge,  

(e) rights to make representations and objections and rights of appeal.  30 

(4) In the case of guidance relating to a variable monetary penalty, the relevant information 
referred to in sub-paragraph (2)(b) is information as to— 

(a) the circumstances in which the penalty is likely to be imposed,  

(b) the circumstances in which it may not be imposed, 

(c) the matters likely to be taken into account by the Scottish Minister in determining 35 
the amount of the penalty (including, where relevant, any discounts for voluntary 
reporting of non-compliance), and 

(d) rights to make representations and objections and rights of appeal.  
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Guidance as to enforcement of offences 

10 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 they must also prepare and publish guidance about how the 
offence is enforced.  

(2) The guidance must include guidance as to— 5 

(a) the sanctions (including criminal sanctions) to which a person who commits the 
offence may be liable,  

(b) the action which the Scottish Ministers may take to enforce the offence, whether 
by virtue of section 37 or 39 or otherwise, and 

(c) the circumstances in which the Scottish Ministers are likely to take any such 10 
action.  

(3) The Scottish Ministers may from time to time revise guidance published by it under this 
paragraph and publish the revised guidance.  

(4) The Scottish Ministers must consult such persons as it considers appropriate before 
publishing any guidance or revised guidance under this paragraph.  15 

 
Publication of enforcement action 

11 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must (except where sub-paragraph (4) applies) 
secure the result in sub-paragraph (2). 

(2) The result is that the Scottish Ministers must from time to time publish reports 20 
specifying— 

(a) the cases in which the civil sanction has been imposed,  

(b) where the civil sanction is a fixed monetary penalty, the cases in which liability to 
the penalty has been discharged pursuant to section 38(2)(b), and 

(c) where the civil sanction is a variable monetary penalty, the cases in which an 25 
undertaking referred to in section 40(5) is accepted from such a person. 

(3) In sub-paragraph (2)(a), the reference to cases in which the civil sanction has been 
imposed does not include cases where the sanction has been imposed but overturned on 
appeal. 

(4) The provision need not secure the result in sub-paragraph (2) in cases where the Scottish 30 
Ministers consider that it would be inappropriate to do so. 

 
Disclosure of information 

12 (1) Information held by or on behalf of a person mentioned in sub-paragraph (2) may be 
disclosed to the Scottish Ministers where— 

(a) the person has an enforcement function in relation to the offence, and  35 

(b) the information is disclosed for the purpose of the exercise by the Scottish 
Ministers of any powers conferred on it under section 37 or 39 in relation to the 
offence.  

(2) The persons are— 

(a) a Procurator Fiscal,  40 

92



Marine (Scotland) Bill 85 
Schedule 3—Warrants issued under section 122 
 

(b) a constable of a police force in Scotland. 

(3) It is immaterial for the purposes of sub-paragraph (1) whether the information was 
obtained before or after the coming into force of this paragraph.  

(4) A disclosure under this paragraph is not to be taken to breach any restriction on the 
disclosure of information (however imposed). 5 

(5) Nothing in this paragraph authorises the making of a disclosure in contravention of— 

(a) the Data Protection Act 1998 (c.29), or 

(b) Part 1 of the Regulation of Investigatory Powers Act 2000 (c.23). 

(6) This paragraph does not affect a power to disclose which exists apart from this 
paragraph.  10 

 

SCHEDULE 3 
(introduced by section 122(3)) 

WARRANTS ISSUED UNDER SECTION 122 

Introductory 

1 (1) This schedule has effect in relation to the issue to marine enforcement officers of 15 
warrants under section 122. 

(2) Entry into a dwelling under such a warrant is unlawful unless it complies with the 
provisions of this schedule. 

 
Applications for warrants 

2 (1) Where a marine enforcement officer applies for a warrant, the officer must— 20 

(a) state the ground on which the application is made, 

(b) state the enactment under which the warrant would be issued, 

(c) specify the dwelling which it is desired to enter and inspect, 

(d) identify, so far as is practicable, the purpose for which entry is desired. 

(2) An application for a warrant must be made without notice and must be supported by 25 
evidence on oath. 

(3) The officer must answer on oath any question that the justice hearing the application 
asks the officer. 

 
Safeguards in connection with power of entry conferred by warrant 

3 A warrant authorises entry on one occasion only. 30 

4 (1) A warrant must specify— 

(a) the name of the person who applies for it, 

(b) the date on which it is issued, 

(c) the enactment under which it is issued,  

(d) the dwelling to be entered. 35 
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(2) A warrant must identify, so far as is practicable, the purpose for which entry is desired. 

5 (1) 2 copies are to be made of a warrant. 

(2) The copies must be clearly certified as copies. 

 
Execution of warrants 

6 A warrant may be executed by any marine enforcement officer. 5 

7 (1) A warrant may authorise persons to accompany any marine enforcement officer who is 
executing it. 

(2) A person authorised under this paragraph has the same powers as the officer whom the 
person is accompanying in respect of the execution of the warrant, but may exercise 
those powers only in the company of, and under the supervision of, an enforcement 10 
officer. 

8 (1) Execution of a warrant must be within 3 months from the date of its issue. 

(2) Execution of a warrant must be at a reasonable time, unless it appears to the officer 
executing it that there are grounds for suspecting that the purpose of entering the 
dwelling may be frustrated if the officer seeks to enter at a reasonable time. 15 

9 (1) Where the occupier of a dwelling that is to be entered under a warrant is present at the 
time when a marine enforcement officer seeks to execute the warrant, the following 
requirements must be satisfied— 

(a) the occupier must be told the officer’s name, 

(b) the officer must produce to the occupier documentary evidence of the fact that the 20 
officer is a marine enforcement officer, 

(c) the officer must produce the warrant to the occupier, 

(d) the officer must supply the occupier with a certified copy of it. 

(2) Where— 

(a) the occupier of a dwelling that is to be entered under a warrant is not present when 25 
a marine enforcement officer seeks to execute it, but 

(b) some other person who appears to the officer to be in charge of the dwelling is 
present, 

sub-paragraph (1) has effect as if any reference to the occupier were a reference to that 
other person. 30 

(3) If there is no person present who appears to the marine enforcement officer to be in 
charge of the dwelling, the officer must leave a certified copy of the warrant in a 
prominent place there. 

 
Return of warrants 

10 (1) A warrant which— 35 

(a) has been executed, or 

(b) has not been executed within the time authorised for its execution, 

must be returned to the appropriate person. 

(2) In sub-paragraph (1), the appropriate person is— 
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(a) in the case of a warrant issued by a sheriff, the sheriff clerk, 

(b) in the case of a warrant issued by a justice of the peace or stipendiary magistrate, 
the clerk of the justice of the peace court. 

(3) A warrant that is returned under this paragraph must be retained by the person to whom 
it is returned for a period of 12 months. 5 

(4) If during that period the occupier of the dwelling to which the warrant relates asks to 
inspect it, the occupier must be allowed to do so. 

 

SCHEDULE 4 
(introduced by section 147) 

CONSEQUENTIAL MODIFICATIONS 10 

PART 1 

MARINE LICENSING 

 
Coast Protection Act 1949 (c.74) 

1 In the Coast Protection Act 1949— 

(a) Part II is repealed, 15 

(b) in section 49, subsection (2A) is repealed.  

 
Merchant Shipping Act 1988 (c.12) 

2 Section 36 of the Merchant Shipping Act 1988 is repealed. 

 
Energy Act 2004 (c.20) 

3 In section 99 of the Energy Act 2004, subsections (4) and (5) are repealed. 20 

 
PART 2 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 

Protection of Wrecks Act 1973 (c.33) 

4 Section 1 of the Protection of Wrecks Act 1973 is repealed.  

 
Wildlife and Countryside Act 1981 (c.69) 25 

5 In the Wildlife and Countryside Act 1981— 

(a) in the italic heading immediately preceding section 34A, the words “, marine 
nature reserves” are repealed,  

(b) sections 36 and 37 are repealed,  

(c) in section 67, in subsection (2), the words “, 36” are repealed,  30 

(d) Schedule 12 is repealed.  

95



88 Marine (Scotland) Bill 
Schedule 5—Index 

 
 
Territorial Sea Act 1987 (c.49) 

6 In the Territorial Sea Act 1987— 

(a) in section 3, in subsection (2), paragraph (b) is repealed, 

(b) in Schedule 1, paragraph 6 is repealed.  

 
Local Government (Wales) Act 1994 (c.19) 5 

7 In the Local Government (Wales) Act 1994, in Schedule 16, in paragraph 65, sub-
paragraphs (4) and (10) are repealed.  

 
Local Government etc.(Scotland) Act 1994 (c.39) 

8 In the Local Government etc. (Scotland) Act 1994, in Schedule 13, in paragraph 125, 
sub-paragraph (3) is repealed. 10 

 
Water Industry (Scotland) Act 2002 (asp 3) 

9 In the Water Industry (Scotland) Act 2002, in schedule 7, in paragraph 11, sub-
paragraph (3) is repealed.  

 

SCHEDULE 5 
(introduced by section 146(2)) 15 

INDEX 

 
 Expression Interpretation provision 

 
 
 
 
 
20 
 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 
 

 
common enforcement powers 
 
compliance notice 
 
the Conservation (Natural Habitats, &c.) Regulations 
 
Demonstration and Research MPA 
 
designation order 
 
emergency safety notice 
 
European marine site 
 
fish farm 
 
fixed monetary penalty 
 
the Habitats Directive 
 
Historic MPA 

 
Section 118 
 
Section 34 
 
Section 146(1) 
 
Section 58(1) 
 
Section 58(1) 
 
Section 48 
 
Section 146(1) 
 
Section 146(1) 
 
Section 37(3) 
 
Section 146(1) 
 
Section 58(1) 
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 Expression Interpretation provision 
 
 
 
 
 
 
 
  5 
 
 
 
 
 
 
 
 
 
10 
 
 
 
 
 
 
 
 
15 
 
 
 
 
 
 
 
 
 
20 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 

 
licensable marine activity 
 
marine conservation order 
 
marine enforcement officer 
 
marine historic asset 
 
marine licence 
 
marine management scheme 
 
marine structure 
 
national marine plan 
 
Nature Conservation MPA 
 
protected feature, in relation to a Nature Conservation 
MPA 
 
regional marine plan 
 
remediation notice 
 
Scottish marine area 
 
Scottish marine protection area 
 
Scottish marine region 
 
sea 
 
seal conservation area 
 
seal licence 
 
stated conservation objectives for a Nature 
Conservation MPA 
 
stated preservation objectives for a Historic MPA 
 
stated purpose for a Demonstration and Research MPA 
 
stop notice 
 
urgent continuation order 
 
urgent marine conservation order 
 

 
Section 17(1) 
 
Section 74 
 
Section 141(1) 
 
Section 63(5) 
 
Section 55(1) 
 
Section 87 
 
Section 146(1) 
 
Section 15 (see also section 3) 
 
Section 58(1) 
 
Section 94 
 
 
Section 15 (see also section 3) 
 
Section 35 
 
Section 1(1) 
 
Section 56(1) 
 
Section 3(4) 
 
Section 2 (for Part 4 section 57) 
 
Section 104(1) 
 
Section 98 
 
Section 94 
 
 
Section 94 
 
Section 94 
 
Section 46 
 
Section 77(6) 
 
Section 94 (see also section 77) 
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 Expression Interpretation provision 

 
 
 

variable monetary penalty 
 
the Wild Birds Directive 
 

Section 39(3) 
 
Section 146(1) 
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CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents are 

published to accompany the Marine (Scotland) Bill introduced in the Scottish Parliament on 29 April 

2009: 

 Explanatory Notes; 

 a Financial Memorandum; 

 a Scottish Government Statement on legislative competence; and 

 the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 25–PM. 
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EXPLANATORY NOTES 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to assist the 

reader of the Bill and to help inform debate on it.  They do not form part of the Bill and have not been 

endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to be, a 

comprehensive description of the Bill.  So where a section or schedule, or a part of a section or 

schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill creates a new legislative and management framework for the marine environment.  The 

Bill creates a new system of marine planning to manage the competing demands of the use of the sea 

whilst protecting the marine environment, creates a system of licensing with the aim of reducing the 

regulatory burden for key sectors, and includes powers to establish marine protected areas  to protect 

natural and cultural marine features.  The Bill also introduces a new regime for the conservation of 

seals and gives powers for Scottish marine enforcement officers to ensure compliance with the new 

licensing and conservation measures. 

5. The Bill is divided into seven Parts. 

Part 1   defines the Scottish marine area, which is essentially Scotland’s territorial seas from 0 to 12 

nautical miles.  Part 1 also defines the sea which includes any area submerged at mean high water 

spring tide and the waters of every estuary, river or channel, so far as the tide flows at mean high water 

spring tide. 

Part 2 creates the statutory framework for marine planning which will allow the Scottish Ministers to 

ensure that the resource needs for marine space of different sectors are properly taken into account and 

managed.  International responsibilities and national objectives will be met by the national marine plan 

while local interests will be met by regional planning within Scottish Marine Regions. 

Part 3  makes changes to the current licensing system to deliver a simplified licensing system.  The 

requirements of Part II of the Food and Environment Protection Act 1985 and Part II of the Coast 

Protection Act 1949 will be consolidated to create a single licence.  The Scottish Ministers will have 

general responsibility for the new marine licensing regime.  The Bill also provides for the enforcement 

of the new licensing regime. 

Part 4 creates powers to establish marine protected areas and management tools that deliver practical 

nature conservation to safeguard and protect Scotland’s marine natural assets as well as marine historic 

assets of national importance. This is to be achieved through a single power to designate a marine 

protected area, either for the purposes of nature conservation, research and demonstration or historic 

site protection, with closely tailored arrangements for each.  For the historic environment, this would 

have the effect of creating a unified approach by Scottish Ministers to protection of historic assets 
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underwater (Scottish Ministers would no longer use section 1 of the Protection of Wrecks Act 1973 

and the Ancient Monuments and Archaeological Areas Act 1979). 

Part 5  prohibits the killing or taking of seals except under specific licence.  The licence process allows 

for protection of fisheries and aquaculture sectors within the context of general seal conservation. 

Part 6 creates common enforcement powers that will allow Scottish Ministers to monitor activity in 

the marine environment and take appropriate measures to ensure compliance. 

Part 7  includes general provisions concerning matters such as Crown application, offences by bodies 

corporate, ancillary provision, and orders and regulations. 

PART 1 – THE SCOTTISH MARINE AREA 

Section 1 - The “Scottish marine area” 

6. Section 1 defines the ―Scottish marine area‖.  Essentially this is Scotland’s territorial seas from 0 

to 12 nautical miles. 

Section 2 - “Sea” 

7. Section 2 states that the ―sea‖ includes any area submerged at mean high water spring tide and the 

waters of every estuary, river or channel, as far as the tide flows at mean high water spring tide. 

PART 2 – MARINE PLANNING 

Marine Plans 

Section 3 - National marine plan and regional marine plans 

8. Section 3 allows the Scottish Ministers to prepare and adopt a national marine plan for Scotland’s 

marine area and to prepare and adopt regional marine plans for Scottish Marine Regions.  The marine 

plans will state the Scottish Ministers’ policies for sustainable development of the area to which the 

plan applies and must be prepared and adopted in terms of schedule 1. 

9. A marine plan may include statements or information relating to policies contained within the 

plan.  The national marine plan may in particular include economic, social and marine ecosystem 

objectives.  

10. Section 3(4) enables the Scottish Ministers to create Scottish Marine Regions through secondary 

legislation and to identify the boundaries of the regions.  

Section 4 - Coming into effect of marine plans 

11. Section 4 indicates that the national marine plan or a regional marine plan only comes into effect 

once it is published in accordance with schedule 1.  Once it comes into effect, a marine plan affects 

decisions of public authorities as set out in section 11. 
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Section 5 - Amendment of marine plans 

12. Section 5 allows a marine plan to be amended when necessary by the Scottish Ministers.  Any 

amendment to a marine plan must be prepared and adopted in exactly the same way as the original 

marine plan.  The amended marine plan comes into effect once it has been adopted and published. 

Section 6 - Withdrawal of marine plans 

13. Section 6 allows the Scottish Ministers to withdraw a marine plan where they consider it 

appropriate to do so.  It may be that there is a problem with the plan that they do not want to, or 

cannot, rectify by making an amendment such as if they decide that the plan must cease effect 

immediately.  In those circumstances they could just withdraw the plan.  They must publish a notice in 

the Edinburgh Gazette and the marine plan will cease to have effect from the date of publication.  The 

Scottish Ministers must bring the withdrawal to the attention of interested persons. 

Section 7 - Duty to keep relevant matters under review 

14. Section 7 requires the Scottish Ministers to keep up to date with issues so as to ensure that there is 

effective marine planning.  The non-exhaustive list of matters which need to be reviewed is in section 

7(2).  This includes the physical, environmental, social, cultural and economic characteristics of the 

marine area and of the living resources which the area supports. 

Delegation of functions relating to regional marine plans 

Section 8 - Delegation of functions relating to regional marine plans 

15. Section 8 permits the Scottish Ministers to direct a public body or a group of persons nominated 

by public authorities or Ministers (unincorporated group) to carry out some of their marine planning 

functions.  The Scottish Ministers may give a direction only with the consent of the public body or any 

public authority responsible for nominating to the unincorporated group.  The delegate must comply 

with the direction and is taken to have all the necessary powers to carry out the functions.   The 

functions which can be delegated in relation to a regional marine plan are those under sections 3, 5, 7 

and 12.   

16. Excepted functions are detailed in section 8(6).  These are functions which cannot be delegated 

and these include whether to publish a consultation draft plan or the final regional marine plan and 

whether to withdraw a regional marine plan. 

Section 9 - Directions under section 8:  supplementary provision 

17. Section 9 provides further as to directions given under section 8.  The Scottish Ministers must 

publish a direction in such a way as to bring it to the attention of interested parties.   For as long as the 

direction remains in effect the functions are to be carried out by the public body or unincorporated 

group acting on behalf of the Scottish Ministers.  Section 9(3) sets out how the Scottish Ministers may 

make exceptions to this rule. 

18. Section 9(4) allows the Scottish Ministers to impose terms, conditions, obligations or 

requirements on the way the public body or unincorporated group carry out the functions delegated to 

104



These documents relate to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 5  

them.  It also allows the Scottish Ministers to make financial provisions in connection with the 

carrying out of functions by the public body or unincorporated group.  

19. Section 9(5) allows the Scottish Ministers to delegate their functions differently for different 

areas or different delegates recognising that different marine regions will have different demands.  

Section 9(6) allows Scottish Ministers to make grants to a delegate for the exercise of designated 

functions. 

Section 10 - Directions to delegates as regards performance of designated functions 

20. Section 10 allows the Scottish Ministers to give further directions to a public authority or 

unincorporated group setting out how those functions should be performed.  The Scottish Ministers 

must consult the public authority or unincorporated group before giving a direction.  The delegate must 

comply with any directions given.  The directions must be published to bring them to the attention of 

interested parties. 

Decisions of public authorities affected by a marine plan 

Section 11 - Decisions of public authorities affected by marine plans 

21. Section 11 indicates that a public authority must make any authorisation or enforcement decision 

in accordance with the appropriate marine plan unless relevant considerations indicate otherwise. If the 

public authority does not make authorisation or enforcement decision in accordance with the 

appropriate marine plan it must state its reasons.  Authorisation or enforcement decisions relate to the 

authorisation or licensing of activities within Scotland’s marine area.  For all other decisions which are 

not authorisation or enforcement decisions, public authorities must have regard to the appropriate 

marine plan. 

Monitoring and reporting 

Section 12 - Monitoring of and periodical reporting on implementation of marine plans 

22. Section 12 requires the Scottish Ministers to monitor and report on the effects of the national 

marine plan and the progress it has made towards sustainable economic development.  Similarly public 

authorities or unincorporated groups will be required to monitor and report on regional marine plans 

and the progress they have made towards the objectives within the national marine plan.  The reports 

should be published every 5 years and the Scottish Ministers must decide whether or not to amend or 

replace the national marine plan or a regional marine plan.  Replacing a marine plan means preparing 

and adopting a new plan and withdrawing the existing one. 

Validity of marine plans 

Section 13 -Validity of national marine plans and regional marine plans 

23. Section 13 sets out how a person aggrieved by the national marine plan or a regional marine plan 

may challenge the contents if thought not to be within the appropriate powers or if it is considered that 

a procedural requirement has not been met.  An application to the Court of Session must be made no 

later than 6 weeks after the publication of the relevant documents.  
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Section 14 - Powers of the Court of Session on an application under section 13 

24. Section 14 sets out the powers of the Court when hearing a challenge to the validity of a plan.  

Section 14(2) allows the courts to make an interim order suspending the operation of the relevant 

document until the proceedings are over.  If the complaint is upheld the courts can quash the relevant 

document or remit it back to the Scottish Ministers and give directions as to the actions that are to be 

taken. 

Interpretation of Part 2 

Section 15 - Interpretation of Part 2 

25. Section 15 sets out how certain terms in Part 2 of the Bill are to be interpreted. 

PART 3 – MARINE LICENSING  

Requirement for licence 

Section 16 - Requirement for licence 

26. Section 16 indicates that anyone carrying out an activity mentioned in section 17 must obtain a 

licence from the Scottish Ministers.  Exemptions or special cases are provided for in sections 24 to 28. 

Licensable marine activities 

Section 17 - Licensable marine activities 

27. Section 17 lists the licensable marine activities. The list is similar to that applying under existing 

requirements, except that all forms of dredging will become licensable under this section.  In summary 

all vessels, aircraft or structures, regardless of their country of origin, will need a licence to deposit or 

incinerate any object or substance within Scotland’s marine area.  All vessels, aircraft or structures, 

regardless of their country of origin, will need a licence before they are loaded in Scotland or in 

Scotland’s marine area with any substance or object for incineration at sea. 

28. Section 17(3) permits the Scottish Ministers to add or remove any activity from the list of 

licensable marine activities by order. 

Licences 

Section 18 - Application for licence 

29. Section 18 allows the Scottish Ministers to specify in what form an application for a marine 

licence should be submitted. They may also make regulations setting out the fee to be paid for an 

application. 

30. The Scottish Ministers may request any supplementary information or require any investigations 

they think necessary to enable them to determine an application.  The Scottish Ministers may charge a 

fee towards such an investigation.  If the applicant fails to provide information or fails to pay a fee, 

then the Scottish Ministers can refuse to proceed with the application. 
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Section 19 - Notice of applications 

31. Section 19 provides that the Scottish Ministers or the applicant must publish notice of an 

application to bring it to the attention of interested parties.  If the Scottish Ministers publish the 

application then they may require the applicant to pay a fee towards the costs of the publication.  

Section 19(6) allows the Scottish Ministers to decide whether publication is necessary or not.  The 

Scottish Ministers may consider that the impact of the application is so minor that it would serve no 

purpose to publish the details.  

Section 20 - Determination of applications 

32. Section 20 indicates that the Scottish Ministers must have regard to the need to protect the 

environment or human health or prevent interference with legitimate uses of the sea and to any other 

matters which they consider relevant when determining an application. Section 20(2) indicates that the 

Scottish Ministers must have regard to any alternative method of dealing with the substance or object 

as detailed in Section 17(1) item 1 and 2. The Scottish Ministers must consult any persons or bodies as 

specified by order and may consult any other person or body who they believe has particular relevant 

expertise.  They must also take into account comments received from interested parties.  Section 20(5) 

indicates that the Scottish Ministers must allow the applicant the opportunity to make representations 

regarding any of the comments received from interested parties.  

33. Section 20(7) allows the Scottish Ministers to set out further details in regulations concerning the 

procedure for applications and the grant of licences.  This may include the time period within which 

any function is to be exercised and provision about notifying the applicant of any licensing 

determination. 

Section 21 - Inquiries 

34. Section 21 allows the Scottish Ministers to cause an inquiry to be held in connection with their 

determination of an application for a marine licence.  Section 21 also allows Scottish Ministers to 

cause two inquiries to be held together.    

Section 22 - Grant or refusal of licence 

35. Section 22 allows the Scottish Ministers to grant the licence unconditionally, refuse the 

application or impose conditions on any licence they grant.  Examples of the sorts of conditions that 

may be imposed are given in Section 22(2) and include precautions to be taken, works to be carried out 

or monitoring of activities.  The licence could include conditions governing the use of a marine 

structure and how it should be dismantled and removed from the sea once its active life is over. 

Section 23 - Variation, suspension, revocation and transfer 

36. Section 23 allows the Scottish Ministers to vary, suspend or revoke a licence in certain 

circumstances.  These could include a breach of conditions or where there has been a change in 

circumstances relating to the environment or human health.  A licence may not be suspended for more 

than 18 months.  On receipt of an application from a licensee, the Scottish Ministers can transfer a 

licence from one named person to another. 
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Exemptions from licensing requirements 

Section 24 - Exemptions specified by order 

37. Section 24 allows the Scottish Ministers to specify by order activities which will not need a 

marine licence.  The Scottish Ministers must consult persons they consider appropriate as to any order 

they propose to make.  

Section 25 - Activities below specified threshold of environmental impact 

38. Section 25 will allow the Scottish Ministers by regulations to permit licensable marine activities 

which fall below a specified threshold of environmental impact to be registered rather than licensed.  

The regulations may define the meaning of ―fall below‖, ―registered‖ and ―specified threshold of 

environmental impact‖.  The regulations may also include provisions for who will be responsible for 

the register and for offences for those who do not register. 

Section 26 - Oil and gas, defence or pollution 

39. Section 26 lists activities within the reserved sphere to which this Part does not apply. 

Special provision for certain cases 

Section 27 - Special procedure for applications relating to certain electricity work 

40. Section 27 applies when both a marine licence and a consent under section 36 of the Electricity 

Act 1989 are required for the same activity.  Section 27 allows the two applications to be considered 

together with the procedural provisions of the Electricity Act applying to the marine licence 

application.  The Scottish Ministers may modify by order the procedural provisions of the Electricity 

Act to allow this single process to operate satisfactorily.  

Section 28 - Electronic communications apparatus 

41. Section 28 provides that the Scottish Ministers must not issue a licence to carry out any activity 

which involves the exercise of a right conferred by paragraph 11 of the electronic communications 

code in Schedule 2 to the Telecommunications Act 1984 unless they are satisfied that adequate 

compensation arrangements have been made.  

Appeals against licensing decisions 

Section 29 - Appeals against licensing decisions 

42. Section 29 requires the Scottish Ministers to make regulations allowing any person who applies 

for a marine licence to appeal against a decision under section 22.  The regulations may include 

provision about the procedure to be followed in any appeal. 
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Offences 

Section 30 - Breach of requirement for, or conditions of, licence  

43. Section 30 indicates that it is an offence for a person to carry out a licensable activity (as defined 

in section 17) without a licence or to breach any condition of a licence. 

44. A person who is bound by specified conditions in a licence (by virtue of section 22(5)) cannot be 

considered to have committed an offence unless the Scottish Ministers have issued notice to that 

person stating that there is a breach of licence conditions and the person has subsequently failed to 

comply with that notice within the period specified in it.  

45. Section 30(4) states the maximum penalties for committing an offence under the section.  

Section 31 - Defences: action taken in an emergency  

46. Section 31 provides that if a person undertakes a licensable activity without a licence but does so 

for the purpose of securing the safety of a vessel, aircraft or structure, or for the purpose of saving life, 

they have a defence against any charge brought against them.  However, this is dependent on the 

person informing the Scottish Ministers within a reasonable timeframe of the matters listed in 

section 31(2), on the steps taken being reasonable, and on it not being the fault of the person that the 

emergency occurred. 

Section 32 - Defences:  electronic communications: emergency works  

47. Section 32 gives a defence against any charge brought under section 30(1) for operations 

conducted by an operator or undertaker which are classified as emergency works within the meaning 

of the electronic communications code in Schedule 2 to the Telecommunications Act 1984. 

Section 33 - Offence relating to information  

48. Section 33 indicates that it is an offence for a person to knowingly supply false or misleading 

information in trying to obtain a marine licence or get it varied or transferred. Section 33(3) sets out 

applicable penalties. 

Enforcement notices 

Section 34 - Compliance notice  

49. Section 34 provides that a person carrying out a licensed activity in a manner that breaches 

licence conditions can be issued with a notice requiring compliance. Such a notice is called a 

―compliance notice‖. 

50. The Scottish Ministers can issue a compliance notice where licence conditions have been 

breached and where the activity has not caused (nor is likely to cause) serious harm to either the 

environment or human health or serious interference with legitimate uses of the sea.  A compliance 

notice may be served, for example in the case of a technical breach. The Scottish Ministers will use 
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other enforcement tools available to them, such as a stop or remediation notice, where the breach has 

led to serious harm to the environment or human health. 

51. A compliance notice must state the Scottish Ministers’ reasons for issuing the notice, any steps 

the Scottish Ministers require to be taken, and the time period within which any steps should be 

completed.  

Section 35 - Remediation notice  

52. Section 35 indicates that a person who has carried on or is carrying on a licensable activity, either 

without a licence or in a manner that breaches the conditions of their licence, can be issued with a 

notice requiring them to put right any damage caused by their activity, pay for another body to put 

right that damage, or to undertake steps elsewhere in compensation for the damage caused. Such a 

notice is called a ―remediation notice‖. 

53. The Scottish Ministers can issue a remediation notice in cases where harm to the environment or 

human health has occurred, or is likely to occur, or where the activity has interfered with other 

legitimate uses of the sea, or is likely to do so. 

54. The Scottish Ministers may only issue a remediation notice after they have consulted the person 

to whom they intend to issue the notice. 

55. The remediation notice may require the person to remedy any damage done to the environment or 

human health or to take steps to prevent interference with other uses of the sea. A remediation notice 

could be served in addition to a stop notice (see below). This would be the case, for example, where 

the Scottish Ministers sought to put an immediate halt to a damaging activity and then to require the 

operator to put right the damage already caused. 

56. A remediation notice must state the Scottish Ministers’ reasons for issuing the notice and the time 

period within which any steps required should be completed or sum paid. 

Section 36 - Further provision as to compliance and remediation notices  

57. Section 36 indicates that all compliance and remediation notices must be served on the person 

undertaking or in control of the activity in question, and may, if a licence has been granted for that 

activity and the person is different, also be served on the licensee. Notices can be varied or revoked by 

issue of a further notice. 

58. It is an offence to fail to comply with a compliance or remediation notice. 

Civil sanctions 

Section 37 - Fixed monetary penalties 

59. Section 37 allows the Scottish Ministers to make provision by order about the imposition of fixed 

monetary penalties.  
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60. The Scottish Ministers may only impose a fixed monetary penalty when they are satisfied beyond 

reasonable doubt that the person has committed an offence under Part 3. 

61. The amount of any fixed monetary penalty will be specified by order. Different provision may be 

made for different cases.  

Section 38 - Fixed monetary penalties: procedure  

62. Section 38 details the minimum requirements that the Scottish Ministers must ensure are included 

within any fixed monetary penalty regime. In particular, when imposing a penalty Scottish Ministers 

must be required to issue a notice of intent to the person setting out the information specified in section 

38(3) and providing the person with an opportunity to discharge their liability by payment of a 

prescribed sum. Alternatively a person is to be entitled to make representations, in accordance with 

section 38(2)(c)(i).  Where the Scottish Ministers decide to impose a fixed monetary penalty, they 

must issue a final notice setting out the information specified in section 38(5).  A person on whom a 

final notice is served has a right of appeal.  Section 38(6) sets out the minimum grounds for appeal that 

must be available.  

Section 39 - Variable monetary penalties  

63. Section 39 allows the Scottish Ministers to make provision by order concerning the imposition of 

variable monetary penalties.  

64. The Scottish Ministers may only impose a variable monetary penalty when satisfied beyond 

reasonable doubt that the person has committed an offence under Part 3. 

65. The Scottish Ministers will determine the amount of any variable monetary penalty on a case-by-

case basis.  

Section 40 - Variable monetary penalties: procedure  

66. Section 40 details the minimum requirements that the Scottish Ministers must ensure are included 

within any variable monetary penalty regime.  In particular, when imposing the penalty the Scottish 

Ministers are required to issue a notice of intent to the person setting out the information specified in 

section 40(3) and providing the person with an opportunity to discharge their liability by payment or 

an undertaking to take action (for example, remediation works or another kind of activity). 

Alternatively a person can make representations against the imposition of the notice. Where the 

Scottish Ministers decide to impose a variable monetary penalty, they must issue a final notice setting 

out the information specified in section 40(6). A person on whom a final notice is served has a right of 

appeal.  Section 40(7) sets out the minimum grounds for appeal that must be available. 

Section 41 - Further provision about civil sanctions  

67. Section 41 introduces schedule 2 which sets out further provision in relation to the civil sanctions 

that may be imposed under Part 3. 
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Delegation 

Section 42 - Delegation of functions relating to marine licensing 

68. Section 42 indicates that the Scottish Ministers may by order delegate any of their licensing 

functions listed in this section a public authority or an unincorporated group of persons. Those 

functions specified in section 42(6) are excepted functions and cannot be delegated.  The licensable 

activities that could be delegated are listed in section 17(1). 

69. The Scottish Ministers may not continue to exercise any function which has been delegated 

unless the order explicitly permits them to do so. There is no minimum or maximum period for which 

the delegation can apply. Different functions can be delegated to different persons. 

Section 43 - Orders under section 42:  supplementary provisions 

70. Section 43 enables further provision to be made in an order concerning the delegation of 

functions.   Section 43(4) provides a list of the aspects of the licensing process that the Scottish 

Ministers may want to specifically regulate in the order.  These include the manner in which the 

delegate is to exercise the function, the application process to the delegate, matters to which the 

delegate must have regard to when determining the applications and the form and content of any 

licence granted. 

Section 44 - Directions to delegates as regards the performance of the marine licensing 

designated functions  

71. Section 44 applies where any functions are exercised by a delegate by virtue of an order made by 

the Scottish Ministers under section 42.  It enables the Scottish Ministers to give directions to a person 

to whom they have delegated functions, setting out how those functions should be performed. Section 

44(4) requires the person to comply with any such directions, which must be published by Ministers in 

accordance with section 44(5). 

Register of licensing information 

Section 45 - Register of licensing information 

72. Section 45 requires the Scottish Ministers to maintain a register of information relating to 

applications and licences. They must make it available to the public. The Scottish Ministers must also 

set out in regulations further provision regarding the maintenance of the register. 

73. Information is not to appear on the register if the Scottish Ministers determine that its disclosure 

would be unduly prejudicial to someone’s commercial interests.  Review of the excluded information 

must take place after four years. There is a presumption that after this period the excluded information 

will be made public unless both the person to whom the information relates and the Scottish Ministers 

agree that it should remain confidential, in which case it will be reviewed in a further four years. The 

existence of commercially sensitive information must be recorded in the register. 
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Stop notices and emergency safety notices 

Section 46 - Notice to stop activity causing serious harm etc.  

74. Section 46 allows the Scottish Ministers to issue a notice to a person prohibiting them from 

carrying on a licensable marine activity if that activity is causing or will cause serious harm to the 

environment or human health or is causing or will cause serious interference with legitimate uses of 

the sea. Such a notice is called a ―stop notice‖. 

75. The Scottish Ministers can issue a stop notice regardless of whether the person has a marine 

licence or not and (if they have a licence) regardless of whether they are operating in accordance with 

the licence conditions. 

76. A stop notice must state the Scottish Ministers’ reasons for issuing the notice, the date and time 

that the activity must cease being carried out and any steps required by the Scottish Ministers to ensure 

safe cessation. 

77. An initial stop notice can be in effect for up to seven days. The stop notice may be extended but 

only up to a combined total period of 35 days.  

78. This limit does not apply where an activity is being carried out without a marine licence. In such 

cases, stop notices can remain in effect until a marine licence is granted for the activity in question. 

Section 47 - Further provision as to stop notices  

79. Section 47 indicates that stop notices must be served on the person undertaking or in control of 

the activity in question, and may, if a licence has been granted for that activity and the person is 

different, also be served on the licensee. A notice can be revoked or varied. 

80. It is an offence to fail to comply with a stop notice. 

Section 48 - Emergency safety notices 

81. Section 48 makes provision relative to navigational safety.  The Scottish Ministers can issue a 

notice to a person if it appears that serious interference with legitimate uses of the sea is occurring, or 

is likely to occur, as a result of marine works. The notice can require the provision of lights, signals or 

other aids to navigation or the stationing of guard ships until the serious interference, or threat of 

interference, is removed.  An emergency safety notice must state the Scottish Ministers’ grounds for 

believing that serious interference with legitimate uses of the sea is occurring or is likely to occur, state 

the date and time from which the requirements are to take effect and require the person to take such 

steps as the Scottish Ministers consider appropriate to ensure compliance with the requirements. 

Section 49 - Further provision as to emergency safety notices  

82. Section 49 indicates that an emergency safety notice must be served on the licensee. Where a stop 

notice relating to the works is in effect, the emergency notice must also be served on any person on 
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whom the stop notice was served.  Section 49(2) allows the Scottish Ministers to revoke or vary an 

emergency safety notice.  

83. It is an offence to fail to comply with an emergency safety notice. 

Other powers 

Section 50 - Power to take remedial action 

84. In circumstances where a licensable activity has been undertaken either without a licence or in a 

manner that breaches conditions of a licence, section 50 allows the Scottish Ministers to carry out any 

works that will protect the environment or human health or prevent interference with legitimate uses of 

the sea.  

Section 51 - Power to test and charge for testing certain substances 

85. Section 51 allows the Scottish Ministers to carry out, on the request of any person, tests on 

substances for their effect on the marine environment and to recover the expenses of that testing.  Tests 

can be carried out if a substance is to be used for treating fouling matter and in this context ―fouling 

matter‖ means oil or chemicals, or algae or other living or dead organisms. 

Appeals against notices under this Part 

Section 52 - Appeals against notices 

86. Section 52 requires that the Scottish Ministers by regulations make provision allowing any person 

issued with certain types of notices to appeal against the notice.  The notices include compliance, 

remediation, stop and emergency safety notices.  Section 52(4) indicates that the regulations may 

include provisions with regards to the procedure to be followed with respect to an appeal, suspending 

the notice pending determination of the appeal and the powers of any court, tribunal or person to which 

or whom the appeal is made. 

Offences:  supplementary provision 

Section 53 - General defence of due diligence 

87. Section 53 provides a defence for a person charged with an offence under this Part if the person 

can demonstrate they took all reasonable precautions and exercised due diligence to avoid committing 

that offence.  Section 53(2) to (5) outline some circumstances in which the defence is available and 

sets out procedures which apply to the proving of this defence.  Examples of defence in section 53(2) 

include that a defence is established if the accused acted under an employer’s instructions or acted in 

reliance on information supplied by another person.  

Power by order to provide marine fish farming is not “development” 

Section 54 - Power by order to provide marine fish farming is not “development” 

88. Section 54 amends the Town and Country Planning (Scotland) Act 1997 by the creation of a 

power for Ministers to specify by order that the construction of marine fish farming works in specified 
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waters is no longer to constitute ―development‖ for the purposes of the 1997 Act.  An order can only 

be made with the agreement of the planning authority for the relevant waters. 

Interpretation of Part 3 

Section 55 - Interpretation of Part 3 

89. Section 55 sets out how certain terms in Part 3 of the Bill are to be interpreted. 

PART 4 – MARINE PROTECTION AND ENHANCEMENT:  THE SCOTTISH MARINE 

PROTECTION AREA 

The Scottish marine protection area 

Section 56 - The Scottish marine protection area 

90. Section 56 defines the area which is to constitute the ―Scottish marine protection area‖. 

Section 57 – “Sea” for the purposes of this Part 

91. Section 57 defines the ―sea‖ as having the meaning given in section 2 except that it does not 

include any waters upstream of the fresh-water limit of estuarial waters. 

Designation of marine protected areas 

Section 58 - Marine protected areas 

92. Section 58 enables Scottish Ministers to designate a nature conservation, demonstration and 

research or historic marine protected area (an ―MPA‖) within the Scottish marine protection area.  

Section 58(2) clarifies any island within the area of an MPA may form part of it.  

Nature Conservation MPAs 

Section 59 - Nature Conservation MPAs: additional requirements relating to designation 

93. Section 59 enables Scottish Ministers to designate by order a Nature Conservation MPA for the 

purposes of conserving marine flora or fauna, marine habitats and features of geological or 

geomorphological interest. The designation order is to state the protected feature(s) and conservation 

objectives for the site. Conserving marine flora or fauna includes in particular conserving any species 

that is rare or threatened because of the limited number of the species or the limited number of 

locations in which that species is present. Conserving or enhancing marine flora or marine habitats can 

include conserving those features because of their diversity, whether or not any or all of them are rare 

or threatened. In considering whether to designate a Nature Conservation MPA for the purposes of 

conserving or enhancing a marine habitat or feature of geological or geomorphological interest, 

Scottish Ministers may have regard to the degree to which the feature is representative of its type. 

Conserving a thing can include assisting in its conservation and enabling or facilitating its recovery or 

increase.  Subsection (6) allows the Scottish Ministers, when considering whether to designate an area, 

to have particular regard to any views expressed by any person to whom marine planning functions for 

the relevant region have been delegated. 
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Section 60 - Nature Conservation MPAs: further provision 

94. Section 60 makes further provisions concerning the establishment of Nature Conservation MPAs.  

A designation order must identify the area’s boundaries and may provide for the boundary to be 

determined by, or by reference to, mean high water spring tide. A Nature Conservation MPA may 

include, in addition to an area of sea referred to in section 58(1), an area of seashore lying above mean 

high water spring tide if the area of seashore adjoins the area of sea and at least any one the following 

conditions are satisfies:  (a) the protected feature(s) is or are present in the area of seashore; (b) the 

area of sea is designated for the purpose of conserving marine flora or fauna which are wholly or part 

dependent on anything which takes place in, or is present in, the area of seashore; (c) without inclusion 

of the area of seashore, the identification of the boundary of the MPA (either in order to designate or 

manage it) would be impossible or impracticable.   

Demonstration and Research MPAs 

Section 61 - Demonstration and Research MPAs: additional requirements relating to designation  

95. Section 61 enables Scottish Ministers to designate by order a Demonstration and Research MPA. 

Scottish Ministers may do this for the purpose of demonstrating sustainable methods of marine 

management or exploitation or carrying our research into such matters. A relevant designating order 

must state whether it is for the purpose of demonstration or research or both, and the method or 

methods of marine management or exploitation to be demonstrated or researched.  Subsection (3)(a) 

allows the Scottish Ministers, when considering whether to designate an area, to have particular regard 

to any views expressed by any person to whom marine planning functions for the relevant region have 

been delegated. 

Section 62 - Demonstration and Research MPAs: further provision 

96. Section 62 makes further provision for the establishment of Demonstration and Research MPAs. 

A designation order must identify the area’s boundaries and may provide for the boundary to be 

determined by, or by reference to, mean high water spring tide. A Demonstration and Research MPA 

may include, in addition to an area of sea referred to in section 58(1), an area of seashore lying above 

mean high water spring tide if the area of seashore adjoins the area of sea and the inclusion of the area 

of seashore is necessary to further or support the purpose for which the area is designated.  

Historic MPAs 

Section 63 - Historic MPAs: additional requirements etc. 

97. Section 63 makes further provision relating to the designation of Historic MPAs. Subsection (1) 

enables Scottish Ministers to designate a Historic MPA for the purposes of preserving a marine 

historic asset of national importance located, or believed to be located, in the area. The designation 

order is to define the asset(s) to be protected, the preservation objectives and the boundaries of the 

area, including such area of seabed comprising or adjacent to the marine historic asset(s) necessary for 

the preservation of the marine historic asset(s). Section 63(5) sets out what a ―marine historic asset‖ is 

for the purposes of Part 4.  
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Amendment or revocation of designation orders 

Section 64 - Amendment or revocation of designation orders 

98. Section 64 provides that a designation order may be amended or revoked by a further such order.   

Consultation, urgent designation, representations etc. 

Section 65 - Publicity and consultation etc. before designation  

99. Section 65 requires Scottish Ministers, before making a designation order, to publish notice of 

their proposal to do so. This must be published in such a manner as the Scottish Ministers consider 

most likely to bring the proposal to the attention of any persons likely to be affected by the making of 

the order. The Scottish Ministers are also required to consult any persons they consider are likely to be 

interested in or affected by the making of the order. 

Section 66 - Publicity in relation to designation orders 

100. Section 66 requires Scottish Ministers to send a copy of every designation order to any persons 

they consider are likely to be interested in or affected by the order.  They must also make a copy of 

every designation order available for inspection at one of their offices at all reasonable hours and 

provide a copy on request to any person.  A fee may be charged for providing a copy on request. 

Section 67 - Urgent designation 

101. Section 67 provides that, where there is an urgent need to protect a marine area, Scottish 

Ministers may make a designation order without being required to publish notice of their proposals or 

to consult. Such an order can remain in place for up to 2 years. However, even in the case of urgently 

designated MPAs, Scottish Ministers will still be bound under section 66 to adequately publicise the 

designation order once made.   

Section 68 - Representations and hearing in relation to proposed designation order 

102. Section 68 provides that Scottish Ministers may, before deciding whether to make a designation 

order, give any person the opportunity to make oral or written representations. This section also gives 

Scottish Ministers the power to make regulations providing for the procedure to be followed at any 

hearing held under this section. It should be noted that section 67 confers discretionary powers on 

Scottish Ministers. Formal consultation duties on Ministers for non-urgent MPAs are set down in 

section 65.  

Advice etc. as regards protection of certain marine areas 

Section 69 - Advice etc. by Scottish Natural Heritage as regards Nature Conservation MPAs and 

Demonstration and Research MPAs 

103. Section 69 provides that Scottish Natural Heritage (SNH) may issue advice and guidance to 

public authorities on certain matters relating to MPAs. For example, advice may be provided on 

matters which are capable of damaging protected features. Such guidance may relate to a single MPA, 

categories of MPAs or all MPAs, and may be given to a particular authority or authorities in general. 

This section also requires that SNH must give advice to a public authority if the authority requests it.  
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Section 70 - Advice and guidance by the Scottish Ministers as regards MPAs 

104. Section 70 provides that Scottish Ministers may also give advice and guidance on those areas for 

which SNH may provide guidance under section 69. In addition, Scottish Ministers may provide 

guidance relating to the matters which are capable of damaging or otherwise affecting any marine 

historic asset in a Historic MPA and how any stated objectives for a Historic MPA may be best 

furthered, or how the achievement of any such objectives may be hindered. Scottish Ministers may 

provide advice in relation to a particular Nature Conservation, Demonstration and Research or Historic 

MPA, as well as in relation to categories of MPA or indeed all MPAs. 

General duties of public authorities 

Section 71 - Duties of public authorities in relation to marine protected areas etc. 

105. Section 71 requires public authorities to exercise their functions (so far as is consistent with the 

proper exercise of these functions) in a manner which best furthers or least hinders the stated 

objectives or purposes of individual MPAs. Where a public authority believes that the exercise of 

certain of its functions may or would significantly hinder the achievement of the relevant objectives or 

purpose of the MPA, it must inform Scottish Ministers and (if appropriate) SNH. Where a public 

authority believes its functions might in the future have a significant negative impact on the objectives 

of a site, it must inform Scottish Ministers. This section also requires that if an authority considers 

there has been an act or omission in relation to the exercise of its duties which is an offence and which 

it believes will or may significantly hinder the achievement of the objective or purpose of an MPA, it 

must inform Scottish Ministers and (if appropriate) SNH. In carrying out its duties under this section a 

public authority must have regard to any advice given by SNH or Scottish Ministers under sections 69 

and 70.  

Section 72 - Duties of public authorities in relation to certain decisions 

106. Section 72 applies to public authorities where they have the function of determining applications 

for any act, where that act is capable of affecting an MPA (other than insignificantly) or natural 

processes upon which it is dependent.  Where the public authority believes that there is a significant 

risk of the act hindering the objectives or purpose of an MPA, it must notify Scottish Ministers and 

SNH. The public authority must then wait for 28 days before deciding whether to grant authorisation 

unless Scottish Ministers notify the authority that it need not wait until the end of the period or the 

authority thinks there is an urgent need to grant authorisation for the act. The authority must not grant 

authorisation for the act unless the applicant satisfies the authority that that there is no significant risk 

of the act hindering the achievement of the objective or stated purpose of the MPA.  Alternatively, the 

applicant can satisfy the authority that there is no other means of proceeding which would substantially 

lower risk of hindering the MPA objectives or purposes and that the benefit to the public clearly 

outweighs the risk of damage to the environment that will be created by the act.  Where the applicant is 

not able to satisfy the authority that there is not a significant risk of the act hindering the achievement 

of the stated objectives for a MPA, if the authorising authority has the power to grant authorisation 

subject to conditions it must exercise its power so as to require the applicant to satisfy the authority 

and Scottish Ministers that it will undertake measures of equivalent environmental benefit to the 

damage which the act will or is likely to have in or on the MPA concerned.  The authority must notify 

the Scottish Ministers that it proposes to grant the authorisation and of the conditions subject to which 

it proposes to grant it, and must wait 28 days before granting the authorisation, unless Scottish 

Ministers notify the authority that it need not wait until the expiry of the 28 day period.  In the case 
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where the person applying for the authorisation is not able to satisfy the authority that there is no 

significant risk of the act hindering the achievement of the stated preservation objectives of a Historic 

MPA, if the authorising authority has the power to grant authorisation subject to conditions it must 

exercise its power so as to make it a condition of the authorisation that before the act in question is 

commenced, a detailed archaeological investigation of the area is carried out.  In carrying out its duties 

under this section a public authority must have regard to any advice given by SNH or Scottish 

Ministers under sections 69 and 70.  

Section 73 - Failure to comply with duties 

107. Section 73 provides powers for SNH, where it believes that a public authority has failed to follow 

the advice of SNH or to comply with its duties in relation to MPAs, to require the authority to supply 

an explanation in writing for the failure. SNH must send a copy of the request to Scottish Ministers. 

On receiving a request under this section the public authority must provide SNH with an explanation 

and send a copy to the Scottish Ministers. Where Scottish Ministers believe that a public authority has 

failed to act in accordance with advice or guidance issued by them under section 70, they may also 

request an explanation in writing from the authority and the authority must provide it. Where in 

relation to a Historic MPA Scottish Ministers believe a public authority has failed to comply with any 

of its duties relating to MPAs in the exercise of its functions, they may seek an explanation from the 

authority in writing and the authority must provide it. 

Marine conservation orders 

Section 74 - Marine conservation orders 

108. Section 74 enables Scottish Ministers to make marine conservation orders (MCOs) for the 

purpose of regulating activities so as to further the objectives or stated purposes of MPAs. Where the 

MPA overlaps with or adjoins a European Marine Site, the order can have effect on that site as well.  

Section 74(4)(a) provides that an MCO may dissapply the defences found in section 85(1) which relate 

to the carrying out of public functions or authorisations from public authorities. Section 74(4)(c) 

provides for flexibility to apply orders in different ways to different parts of an MPA, and to different 

methods of carrying out an activity. This will enable orders to be focused on controlling particularly 

damaging methods, while avoiding capturing activities which pose less of a risk.  

Section 75 - Example provisions for marine conservation orders 

109. Section 75 gives example provisions which MCOs can make in order to further the objectives or 

stated purposes of MPAs. Subsection (1) sets out examples of activities which can be prohibited, 

restricted or regulated within the area through the making of a conservation order. Section 75(2) 

provides an example whereby an MCO can be used to regulate the speed of vessels outside the area of 

the MPA where that movement may adversely affect the objectives or purposes of the MPA. The 

activities set out are primarily activities which are not controlled by other means (e.g. the new 

licensing regime). The activities set out in the example provisions may, if unregulated, threaten 

biodiversity and in certain circumstances marine historic assets. However, the extent of threat can vary 

on a site by site basis depending on a variety of factors. The powers in these subsections are therefore 

drafted relatively widely to allow the Scottish Ministers to control any of the activities they may need 

to, based on an analysis of the threat posed in each instance. 
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Section 76 - Procedure for marine conservation orders  

110. Section 76 sets out the procedure that the Scottish Ministers must follow when making a marine 

conservation order. This includes sending out a draft copy of the order to any persons Scottish 

Ministers believe are likely to be affected by or interested in the making of the order, placing the order 

in a place where they consider it to be most convenient for inspection by most persons affected by the 

order, and providing a copy to any person who requests one (a fee not exceeding incurred expenses 

may be charged in this case by Ministers).  Scottish Ministers are also required to publish notice of 

their proposal to make an order.  The notice must be published in such a manner as the Scottish 

Ministers consider most likely to bring the proposal to the attention of any persons who are likely to be 

affected by the making of it, it must state where the copy or copies of the draft order have been placed 

by the Scottish Ministers and state the time within which representations about the draft order must be 

made to the Scottish Ministers.  In placing copies of the notice, they must be placed in a place or 

places where Scottish Ministers consider them most likely or most convenient for the purpose of 

inspection by persons most likely to be affected by the making of the order. 

Section 77 - Urgent orders 

111. Where the Scottish Ministers consider there is an urgent need to protect an area (i.e. where delay 

in making an order could result in harm to the features, the marine historic asset, or the stated purpose 

of the area), Section 77 allows the Scottish Ministers to follow an expedited process, without the need 

to publicise in advance that the order is to be made. The order will still be made as a statutory 

instrument and it will be a requirement on Scottish Ministers to publish notice of an MCO once it has 

been made. Section 77(6) provides for urgent marine conservation orders to remain in force for a 

limited period which may not exceed 12 months except if extended as set out in Section 77(6) for an 

additional 12 months maximum duration, providing that certain conditions have been met as specified 

in Section 77(7). These conditions are that Scottish Ministers intend to make a permanent marine 

conservation order on the site to which the urgent MCO applies, and that they have published their 

proposals to make such an order. 

Section 78 - Publicity in relation to marine conservation orders and urgent continuation orders  

112. Section 78 lays out the duties on Scottish Ministers to adequately publicise marine conservation 

orders, orders amending or revoking MCOs and urgent continuation orders. Ministers should send a 

copy to any persons they consider likely to be interested in or affected by the order, and make a copy 

of the order available for inspection at one of their offices at all reasonable hours. Ministers must 

provide a copy of the order to anyone who requests one but in doing so may charge a fee (not 

exceeding expenses).  

Section 79 - Representations and hearings in relation to proposed marine conservation orders 

etc. 

113. Section 79 makes provision for Scottish Ministers to give any person the opportunity to make 

written or oral representations before an MCO is put in place and to make regulations providing for the 

procedure to be followed.  
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Authorisation of things prohibited, regulated etc. by marine conservation orders 

Section 80 - Authorisation of things prohibited, regulated etc. by a marine conservation order 

114. Section 80 sets out mechanisms for authorisation of things prohibited, regulated etc. by a marine 

conservation order. Under section 80(1), Scottish Ministers may issue a permit and under section 80(2) 

they may attach any condition to the permit that they consider appropriate. In the case of Historic 

MPAs, section 80(3) allows for an MCO applying to a Historic MPA to provide that the Scottish 

Ministers can authorise by direction the carrying out of certain activities or operations that would 

otherwise be unlawful and to attach any conditions they consider appropriate.  

Section 81 - Delegation of issuing permits or authorisations 

115. Section 81 allows for an MCO to provide that Scottish Ministers can delegate the issuing of 

permits or authorisations to third parties. By way of illustration, this would allow charter boat 

operators or community associations authorised by Scottish Ministers to themselves authorise visitor 

access to Historic MPAs providing that certain conditions had been met, thereby avoiding the need for 

each visitor to obtain individual authorisation from the Scottish Ministers.   

Offences 

Section 82 - Offences: contravening a marine conservation order 

116. Section 82 provides for the offence of contravening an MCO. A person who contravenes an MCO 

is liable to a fine not exceeding £50,000 on summary conviction or on conviction on indictment to a 

fine. In determining the amount of fine to be imposed on a person convicted of an offence, the court 

must in particular have regard to any financial benefit which has accrued or appears likely to accrue to 

the person in consequence of the offence. In this section, the term ―contravene‖ includes failing to 

comply. 

Section 83 - Offences relating to protected features of a Nature Conservation MPA 

117. Section 83 provides for an offence of doing a prohibited act relating to protected features of a 

Nature Conservation MPA. ―Prohibited‖ acts include intentionally or recklessly killing or injuring any 

animal in the MPA which is a protected feature of the MPA; picking, collecting, cutting, uprooting or 

destroying any plant in the MPA which is a protected feature of the site; taking anything from the 

MPA which is or forms part of the protected feature(s) of the MPA; and damaging or destroying any 

habitat or feature which is a protected feature of the MPA. However, doing one of these acts is only an 

offence where the act significantly hinders, or may significantly hinder, the achievement of the stated 

conservation objectives of the MPA.  

Section 84 - Offences relating to marine historic assets 

118. Section 84 deals with an offence relating to prohibited acts in connection with a Historic MPA. It 

is an offence intentionally or recklessly to do a prohibited act which significantly hinders (or which 

may significantly hinder) the stated preservation objectives for the protected area. A prohibited act 

includes works or activities which (or which are likely to) damage or interfere with a marine historic 

asset or have a significant impact on the protected area. It is also a prohibited act to remove, alter or 

disturb a marine historic asset within a Historic MPA.  
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Section 85 - Exception to offences under section 82, 83 or 84 

119. Section 85 sets out exceptions to certain offences.  Section 85(1) provides that a person is not 

guilty of the offence if the act was an exercise of the functions of a public authority in accordance with 

section 71(2), authorised by a public authority (but see note on section 74 which deals with 

dissapplication of this defence), or in accordance with a permit or authorisation issued by the Scottish 

Ministers under section 80(1) or (3). Section 85(1)(d) provides additional exceptions relating to the 

national interest. Section 85(2) provides a defence if the person can show that the act was done for the 

purpose of sea-fishing (or was an act done in connection with such an act) and the damage could not 

have reasonably been avoided.  

Section 86 - Prohibited act taken in an emergency 

120. Section 86 sets out defences to certain offences.  There are defences for where the act was 

necessary to save a life, secure the safety of a vessel, aircraft or marine structure or prevent damage to 

any vessel or its cargo, and the person took steps within a reasonable time to inform the Scottish 

Ministers of the matters set out in subsection (2). 

Marine management schemes 

Section 87 - Marine management schemes 

121. Section 87 makes explicit provision for relevant authorities (either individually or acting together 

with another authority or authorities) to establish one or more management schemes for Nature 

Conservation and Demonstration and Research MPAs and any European marine site situated in the 

Scottish marine area which is included in whole or in part in, or includes in whole or in part, or 

adjoins, a Nature Conservation or Demonstration and Research MPA.  The purpose of management 

schemes is to further the conservation objectives or stated purpose of an MPA or the protection of a 

European marine site to which a management scheme applies. Under the scheme, the relevant 

authority’s functions are exercised to that effect.   Management schemes may be time limited and 

amended from time to time. ―Relevant authority‖ here means any public body exercising functions in 

the Scottish marine protection area or the Scottish Ministers.  

Section 88 - Review of schemes 

122. Section 88 requires any established management schemes to be reviewed five years after it is 

established and at intervals of five years after that. 

Section 89 - Marine management schemes: consultation etc. 

123. Section 89 requires that Scottish Natural Heritage are consulted over the making or amending of 

schemes. Scottish Ministers and Scottish Natural Heritage must be informed of any amendments to a 

scheme.  

Section 90 - Directions as to making, amending or revocation of schemes 

124. Section 90 enables Scottish Ministers to give directions to relevant authorities as to the making of 

management schemes.  A direction may in particular require one or more schemes to be made, require 

conservation or other measures specified in the direction to be included in a scheme, where a scheme is 
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to be made by more than one relevant authority acting together, appoint one such authority to co-

ordinate the making of it, set time limits within which any steps in relation to the making of the 

scheme are to be taken, require the approval of the Scottish Ministers before a scheme is made and 

require any relevant authority to give Scottish Ministers such information relating to the making of a 

scheme as may be specified in the direction.  Scottish Ministers may also give direction (whether 

general or specific) to an authority or authorities as to the amendment of a marine management 

scheme, and they may revoke a marine management scheme by a direction given to the relevant 

authority or authorities.  Any direction given under section 90 must be in writing.  

Reports to Parliament 

Section 91 - Reports to Parliament 

125. Section 91 imposes duties on Scottish Ministers to report on all MPAs designated in Scotland.  

This includes reporting on overall numbers and the extent to which any MPAs, taken together with UK 

Marine Conservation Zones and any European inshore or offshore marine sites, form a network of sites 

that contributes to the conservation or improvement of the marine environment.   

Licences granted under Wildlife and Countryside Act 1981 

Section 92 - Grant of certain licences under Wildlife and Countryside Act 1981 

126. Section 92 amends the Wildlife and Countryside Act 1981 so that Scottish Ministers will have 

responsibility for those marine wildlife licensing functions currently exercised by SNH. However, 

where appropriate Scottish Ministers will be able to delegate those functions to SNH. 

Penalties in regulations implementing Habitats Directive 

Section 93 - Penalties in regulations implementing the Habitats Directive for the Scottish marine 

area 

127. Section 93 provides for the possibility of increased penalties for offences in the Scottish marine 

area relating to the Habitats Directive.  Regulations implementing that Directive will be able to include 

penalties of a fine up to £50,000 on summary conviction and an unlimited fine on conviction on 

indictment. 

Interpretation of Part 4 

Section 94 - Interpretation of Part 4 

128. Section 94 sets out how certain terms used in Part 4 are to be interpreted. 

PART 5 – CONSERVATION OF SEALS 

Offence:  killing, injuring or taking seals 

Section 95 - Offence: killing, injuring or taking seals 

129. Section 95 provides for an offence of killing, injuring or taking a seal. 
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Section 96 - Exceptions:  alleviating suffering 

130. Section 96 sets out exceptions to the section 95 offence where the act was to alleviate suffering of 

a seriously disabled animal through humane killing or tending and releasing.  The section places a duty 

on a person who kills, injures or takes a seal in accordance with these exceptions to report the matter to 

Scottish Ministers and provides for an offence of failing to comply with this duty. 

Section 97 - Exceptions:  licensed activity 

131. Section 97 sets out a further exception to the section 95 offence where the act was carried out in 

accordance with a seal licence. 

Seal licences 

Section 98 - Seal licenses 

132. Section 98 sets out in detail the purposes for which Scottish Ministers may issue licences to kill 

or take seals. 

Section 99 - Methods of killing or taking seals under seal licence 

133. Section 99 sets out that a seal licence must specify the method to be used to kill or take seals. It 

also provides that a seal licence must not authorise anything that would contravene regulation 41 of the 

Conservation (Natural Habitats, &c.) Regulations 1994 but that this does not restrict the things for 

which a licence may be issued under regulation 44 of those Regulations. 

Section 100 - Seal licence conditions 

134. Section 100 provides that seal licences must specify a maximum number of seals which may be 

killed or taken and require the licensee to report to Scottish Ministers on certain matters. Licences may 

impose other conditions and some examples are provided. The section provides for an offence of 

failing to comply with licence conditions.  Subsection (5) sets out a defence to that offence. 

Section 101 - Variation or revocation of seal licence 

135. Section 101 enables Scottish Ministers to vary or revoke a seal licence at any time. 

Section 102 - Seal licence fees 

136. Section 102 enables Scottish Ministers to make regulations to introduce fees for seal licences. 

Section 103 - Consultation and consent 

137. Section 103 places a duty on Scottish Ministers to consult the Natural Environment Research 

Council before granting or varying any seal licence and to obtain the consent of Scottish Natural 

Heritage in relation to seal licences granted for specified purposes in relation to the conservation of 

habitats and species, introduction of species to particular areas and protecting zoological or botanical 
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collections. The consent of SNH is only required where the licence authorises killing or taking in a 

―protected area‖ (as defined in the section). 

Seal conservation areas 

Section 104 - Seal conservation areas 

138. Section 104 enables Scottish Ministers to designate seal conservation areas where they consider it 

necessary to ensure the proper conservation of seals, places a duty on them to consult the Natural 

Environment Research Council before doing so, and sets out requirements in relation to publishing 

such designations. 

Section 105 - Effect of seal conservation area status:  licensing decisions 

139. Section 105 sets out the effect of a seal conservation area designation on licensing decisions - 

specifically that Scottish Ministers should not grant a licence to kill or take seals in such an area unless 

they are satisfied that there is no satisfactory alternative and that this will not be detrimental to the 

maintenance of the seal population at favourable conservation status.  

Authorisations to enter land 

Section 106 - Power to enter land to obtain information about seals 

140. Section 106 enables Scottish Ministers to authorise any person to enter land to obtain information 

about seals, provided that notice is given to the occupier of the land.  There must be consultation with 

the Natural Environment Research Council before an authorisation is given. 

Section 107 - Power to enter land to protect fisheries or fish farms from seals 

141. Section 107 enables Scottish Ministers to authorise any person to enter land to kill or take seals in 

order to prevent them from seriously damaging fisheries or fish farms, provided that notice is given to 

the occupier of the land.  There must be consultation with the Natural Environment Research Council 

before an authorisation is given. 

Section 108 - Duty to notify occupier 

142. Section 108 sets out details for the giving of notice to the occupier of the land of an authorisation 

to enter land made under sections 106 and 107. 

Section 109 - Duty to produce authority 

143. Section 109 places a duty on anyone entering land to produce evidence of their authority if asked 

to do so. 

Section 110 - Obstructing an authorised person 

144. Section 110 provides for an offence of obstructing a person from entering land to carry out 

authorised activities. 
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Supplementary 

Section 111 - Advice on seal population 

145. Section 111 provides that Scottish Ministers must have regard to any advice about the 

management of seal populations given to them by the Natural Environment Research Council. 

Section 112 - Police powers:  search and seizure 

146. Section 112 sets out police powers of search and seizure in relation to offences under this Part.  

Section 113 - Forfeiture 

147. Section 113 sets out court powers of forfeiture in relation to offences under this Part.  

Section 114 - Penalties 

148. Section 114 sets out penalties in relation to offences under this Part.  

Section 115 - Repeal 

149. Section 115 provides for repeal of the Conservation of Seals Act 1970. 

PART 6 – COMMON ENFORCEMENT POWERS ETC.: LICENSING AND MARINE 

PROTECTION ETC. 

Powers of marine enforcement officers 

Section 116 - Enforcement of marine licensing regime 

150. Section 116 sets out the powers that marine enforcement officers have for the purpose of 

enforcing the marine licensing regime. These are the common enforcement powers conferred by the 

Bill and the power conferred by section 135 (which pertains to requiring information relating to certain 

substances and objects). Such powers may be exercised in the Scottish marine area and in any other 

part of Scotland.  The powers may not be exercised in relation to any British warship. 

Section 117 - Enforcement of marine protection and nature conservation legislation 

151. Section 117 outlines the powers that marine enforcement officers have for the purpose of 

enforcing nature conservation legislation. For the purpose of this section, ―nature conservation 

legislation‖ means the specific pieces of legislation listed in subsection (2). That subsection lists 

marine conservation orders, sections 83 and 84 of the Bill, certain sections of the Wildlife and 

Countryside Act 1981, certain regulations in the Conservation (Natural Habitats, &c) Regulations 1994 

and byelaws made under regulation 36 of those Regulations. Powers may be exercised in the Scottish 

marine area and in any other part of Scotland.  The powers may not be exercised in relation to any 

British warship. Additionally, the powers may not be exercised in relation to a third country vessel, a 

non-UK warship or any other vessel that is being used by a country other than the UK for any non-

commercial purpose. The exception to this is where in the case of a third country vessel (other than a 

warship or a vessel being used by a third country for any non-commercial purpose) the United 

126



These documents relate to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 27  

Kingdom is entitled under international law to exercise those powers without the consent of the flag 

state. 

The common enforcement powers 

Section 118 - The “common enforcement powers” 

152. Section 118 defines the ―common enforcement powers‖ as the powers under sections 119 to 134. 

Common enforcement powers of entry, search and seizure 

Section 119 - Power to board and inspect vessels and marine installations 

153. Section 119 sets out the powers of marine enforcement officers to board and inspect vessels and 

marine installations. Enforcement officers may require a vessel or marine installation to stop or do 

anything else that would assist them in boarding or disembarking and in carrying out their enforcement 

duties. The power extends to things which may be under the control of someone on the vessel or 

installation, such as a vessel under tow. Marine installations that can move under their own power 

include jack-up rigs and work platforms. The powers also allow officers to require assistance from 

someone present who has some control over the situation. 

Section 120 - Power to enter and inspect premises 

154. Section 120 sets out the powers of marine enforcement officers to enter and inspect premises. 

Premises include land. Entry must be at a reasonable time unless the officer believes that, by waiting 

for that reasonable time, the purpose of entering the premises may be thwarted. The officer also has the 

power to request assistance from people who have some control in the situation. This may be needed 

for instance in unlocking a door or opening a container. Where the premises are a dwelling, a warrant 

is needed before the power of entry may be exercised. Provisions regarding warrants are set out in 

section 122. 

Section 121 - Power to enter and inspect vehicles 

155. Section 121 sets out the powers of marine enforcement officers to enter and inspect vehicles at 

any time. An officer can also require the vehicle to be taken to an appropriate place to be inspected and 

can require assistance as necessary from people in the vehicle or the registered keeper. The powers 

may be exercised wherever and whenever it is necessary, although a warrant is necessary to enter a 

dwelling. For the purposes of this section, the term ―vehicle‖ does not include vehicles at sea (i.e. 

vessels and marine installations).  These are covered under section 119. 

Section 122 - Dwellings 

156. Section 122 provides that a marine enforcement officer may not enter a dwelling without a 

warrant and sets out the basis on which a justice may issue such a warrant. This section gives 

enforcement officers the power to seek a warrant from a justice to enter dwellings in order to exercise 

other enforcement powers in this Part.  
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Section 123 - Powers of search, examination, etc. 

157. Section 123 sets out the powers that a marine enforcement officer has with regard to search and 

examination etc. The powers allow an enforcement officer to search a vessel, marine installation, 

premises or vehicle (―relevant premises‖) as part of an inspection and allow an officer to stop someone 

and detain them to perform a search (e.g. of their equipment). Section 123(3) to (9) enable an officer to 

examine anything that is in or on the relevant premises, or is attached to, or part of them, including 

anything that is controlled from them.  Subsection (8) provides that the section does not authorise the 

search of a person. Where appropriate, the officer can also test or measure any object found, which 

includes live animals (for example, shellfish) or plants. If necessary, an enforcement officer may break 

open any container or other thing that has been locked. An officer could also require assistance from 

anyone within the premises or connected to the premises, or from someone who has been carrying an 

activity in relation to which the officer has enforcement powers. 

Section 124 - Power to require production of documents, etc. 

158. Section 124 gives enforcement officers the power to require a person on or in the relevant 

premises being inspected to produce documents or records. A document includes information which is 

recorded on paper, in an electronic format, and pictorial and related images. 

Section 125 - Powers of seizure, etc. 

159. Section 125 sets out powers of seizure that can be exercised by marine enforcement officers. 

Where an officer suspects that an offence may have been committed, the officer may seize and remove 

(and detain) anything found on the premises. The officer can also take copies of or extracts from any 

document/material or record found on the relevant premises. Subsection (5) limits the power so that it 

does not allow an officer to remove any document/material that is required by law to be kept on the 

premises, such as vessel registration papers. However, subsection (6) allows such items to be seized 

when a vessel is in port. Subsection (7) prevents an officer seizing an item which is subject to legal 

privilege. 

Section 126 - Further provision about seizure 

160. Section 126 provides further regarding seizure. Subsections (1) and (2) give officers powers to 

seize and remove things which are kept in a container. This includes the ability to require evidence to 

be put into a container so that it can be removed.  Subsection (3) enables officers to require that 

documents or materials are kept on the premises for safekeeping pending removal and seizure.  

Subsection (4) allows a marine enforcement officer exercising a power of inspection conferred by 

section 119, 120 or 121 to require someone who has some control in the situation to assist them.  

Section 127 - Retention of seized items 

161. Section 127 makes provision for the retention of items seized under section 125 and sets out the 

conditions retaining to such retention of seized items. This section allows items seized during an 

investigation to be kept for as long as is necessary for the investigation and any trial proceedings, 

unless a photograph or copy would provide sufficient evidence. 
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Miscellaneous and ancillary common enforcement powers 

Section 128 - Power to record evidence of offences 

162. Section 128 sets out the power to record evidence of offences. It provides enforcement officers 

with power to use any device to take visual images of anything connected with the relevant premises 

which the officer believes is evidence in the investigation of a suspected offence. Section 128(2) 

describes what the power can be used in relation to and section 128(3) enables the officer to require a 

person who has some control in that situation to give assistance. 

Section 129 - Power to require name and address 

163. Section 129 provides a power for marine enforcement officers to require names and addresses 

where they have reason to believe that a person has committed a relevant offence.  

Section 130 - Power to require production of licence, etc. 

164. Section 130 provides a power to require the production of a licence. If the officer believes that 

someone has been undertaking an activity which needs a licence, permit, etc., the officer can require 

that person to produce that licence. Subsection (2) allows the person to produce the licence later if 

unable to do so at the time the officer demanded it. 

Section 131 - Power to require attendance of certain persons 

165. Section 131 provides a power to require attendance of certain persons for the purpose of a marine 

enforcement officer carrying out functions where vessels or marine installations are boarded or 

premises are entered. This section applies when an officer has boarded a vessel or marine installation 

or entered any premises and needs to assemble those on the premises (for instance so that the officer 

can check identities of people present). 

Section 132 - Power to direct vessel or marine installation to port 

166. Section 132 provides a power to direct a vessel or marine installation to port. It gives enforcement 

officers the power to direct a vessel or marine installation to the port they consider to be the nearest 

convenient port and detain it there. The section only applies in situations where an officer believes that 

it would not be practical to exercise a power without first taking the vessel or marine installation to 

port and detaining it there. Section 132(2) sets out powers which enable an officer to get the vessel or 

movable marine installation (such as a jack-up rig) to the nearest convenient port. A convenient port 

may not be the nearest in terms just of distance, but may be, for example, the nearest one able to take 

the size of vessel or to provide a berth or suitable storage facilities. The officer may take the vessel or 

installation there, arrange for someone else to take it, or require the person in charge of it to take it into 

port. For instance, the officer might arrange for a local pilot to take the vessel into port. Section 132(3) 

says that, once the vessel or marine installation is in port, the officer may detain it or require the person 

in charge to do so. Subsections (4) to (6) explain that enforcement officers are obliged to issue a 

written notice of detention to the person in charge of the vessel or marine installation. The notice must 

state that that the vessel or marine installation will be detained until such time as the notice is 

withdrawn. A notice may be withdrawn by another written notice signed by any marine enforcement 

officer. 
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Section 133 - Assistance, etc. 

167. Section 133 sets out the circumstances in which a marine enforcement officer may bring along 

other persons when carrying out any relevant functions. This section enables enforcement officers to 

take other people and anything necessary (including equipment and materials) to assist them in their 

duties. These powers apply wherever the enforcement officer may be. Assistants could include 

specialists (for example, a vet if the officer was inspecting wildlife legislation). Anybody brought by 

the enforcement officer to assist will be supervised or directed by the officer.  

Section 134 - Power to use reasonable force 

168. Section 134 enables marine enforcement officers (and their assistants) to use reasonable force if 

necessary in the exercise of their powers.  Reasonable force might be needed to prevent documents 

being thrown overboard, for example. 

Licensing: further enforcement powers 

Section 135 - Power to require information relating to certain substances and objects 

169. Section 135 provides a power to require information relating to certain substances and objects. It 

enables enforcement officers to require a person to give details of any substance or objects on board 

their vehicle, vessel, aircraft or marine structure. People on board can also be required to give 

information about substances or objects lost from their vehicle, vessel, aircraft or marine structure. The 

section generally re-enacts powers in the Food and Environment Protection Act 1985. Subsections (2) 

and (3) prevent information obtained under this section from being used as evidence in a criminal 

prosecution (save for a prosecution for the offence of making a false statement, if the information 

given is found to be false). 

Duties of marine enforcement officers 

Section 136 - Duty to provide evidence of authority 

170. Section 136 sets out the circumstances in which a marine enforcement officer must produce 

evidence of authority to exercise powers under this Part. This section obliges enforcement officers who 

are exercising enforcement powers to show (if asked to do so) evidence that they have the authority to 

exercise the power. If the officer thinks that to comply with the request immediately would create 

problems (such as putting the officer in personal danger or allowing evidence of an offence to be 

destroyed), the officer may defer complying with the request until it is convenient to do so. 

Section 137 - Duty to state name and purpose, etc. 

171. Section 137 deals with the duty on a marine enforcement officer to state name and purpose. 

Enforcement officers are obliged on request to state their name, the power they are intending to use 

and reason for its use. An officer can defer complying with a request if the immediate situation 

requires it (for example, if thought that the request is a delaying tactic to avoid the officer discovering 

an offence being committed at that moment in time). A person assisting an enforcement officer need 

not give their name, but would need (on request) to say what power was being used and why. 
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Liability of marine enforcement officers 

Section 138 - Liability of marine enforcement officers 

172. Section 138 provides as to the liability of marine enforcement officers. Enforcement officers and 

their assistants are protected from being liable in any civil or criminal proceedings for anything done 

or not done as a result of carrying out their functions. This exemption from liability does not apply 

when an enforcement officer acts in bad faith, if there were no reasonable grounds for him or her to act 

in such manner, or if an act was unlawful under the Human Rights Act 1998.  

Offences in relation to marine enforcement officers 

Section 139 - Offences in relation to marine enforcement officers 

173. Section 139 sets out the circumstances in which persons may be guilty of offences in relation to 

preventing a marine enforcement officer from properly carrying out duties. This section provides 

sanctions and penalties for anyone who fails to comply with a requirement made by an enforcement 

officer, or who assaults or intentionally obstructs an enforcement officer, when the officer is carrying 

out their duties. It is an offence for anyone knowingly to provide false or misleading information in 

any particular form or material to an enforcement officer. This includes intentionally failing to disclose 

any information or materials requested for by the enforcement officer. Anyone who pretends to be an 

enforcement officer is also guilty of an offence. Offences against enforcement officers also apply 

similarly to acts in relation to their assistants. Subsection (2) provides that someone who was required 

to produce a licence under section 130 and did not do so at the time but complied with a requirement to 

produce it later, is not guilty of an offence. 

General 

Section 140 - General 

174. Section 140 provides that the powers conferred on a marine enforcement officer in Part 6 are 

without prejudice to any powers exercisable by the officer apart from Part 6. 

Interpretation of Part 6 

Section 141 - Interpretation of Part 6 

175. Section 141 provides as to the interpretation of terms used in Part 6. 

PART 7 – GENERAL PROVISIONS 

Section 142 - Crown application 

176. Section 142 makes provision as to Crown application.  The Crown is bound by the Bill but is not 

be criminally liable for any contravention.  However, the Court of Session may declare unlawful any 

act or omission of the Crown which constitutes a contravention. Any provision of the Bill applies to 

persons in the public service of the Crown as it applies to other persons.   
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Section 143 - Offences by bodies corporate 

177. Section 143 makes provision in relation to offences by corporate bodies. 

Section 144 - Ancillary provision 

178. Section 144 allows the Scottish Ministers to make by order such provision as will give full effect 

to the Bill or any provision of it.  An order may modify any enactment, instrument or document. 

Section 145 - Orders and regulations 

179. Section 145 contains general provisions regarding orders and regulations.  All orders or 

regulations under the Bill are to be made by statutory instrument, with the exception of orders made 

under section 58(1). 

Section 146 - Interpretation: general 

180. Section 146 sets out how certain terms used in the Bill are to be interpreted. 

Section 147 - Consequential modifications 

181. Section 147 introduces schedule 4 (which makes modifications consequential on the Bill). 

Section 148 - Commencement and short title 

182. Section 148 indicates that the provisions of the Bill (with the exception of sections 1, 2, 15, 55, 

56, 57, 94, 118, 141, 145, 146 and 148) are to come into force in accordance with orders made by the 

Scottish Ministers. 

SCHEDULE 1 –  PREPARATION, ADOPTION ETC. OF MARINE PLANS OR ANY 

AMENDMENT 

183. This schedule sets out the procedure which must be followed when preparing marine plans under 

section 3. 

Scottish Ministers to notify planning authorities of decision to prepare any marine plan 

184. Paragraph 1 places a duty on the Scottish Ministers to notify related planning authorities of their 

intention to prepare a national marine plan or a regional marine plan. Related planning authorities are 

those whose district adjoins the marine planning area in question. 

Interpretation 

185. Paragraph 2 defines terms used in the schedule. 
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Regional marine plans to be compatible with certain other plans 

186. Paragraph 3 indicates that, when preparing or amending a regional marine plan, the Scottish 

Minsters must ensure the plan is compatible with adjacent regional marine plans and any development 

plans in the adjacent terrestrial environment.  

Statement of public participation 

187. Paragraph 4 concerns the preparation and publication of a ―Statement of Public Participation‖ 

(SPP).  This will set out how the Scottish Ministers intend to involve interested parties in the 

preparation of a national marine plan or regional marine plan. 

Further provision about content of an SPP 

188. Paragraph 5 states that the SPP must contain a timetable for the various stages of preparing the 

marine plans or amendments, including how and when representations about the consultation draft 

should be made.  

Review and revision of an SPP 

189. Paragraph 6 states that the Scottish Ministers must keep the SPP under review and amend it when 

necessary to ensure that it meets requirements.  If the SPP is revised, it must be published as revised. 

Advice and assistance  

190. Paragraph 7 allows the Scottish Ministers to seek advice or assistance from anyone with relevant 

expertise when preparing marine plans.  It also allows them to convene advisory and consultative 

groups to assist in developing and consulting on a draft marine plan.  

Matters to which Scottish Ministers are to have regard in preparing marine plans 

191. Paragraph 8 sets out a non-exhaustive list of matters to which the Scottish Ministers must have 

regard in preparing a marine plan.  These include compatibility with adjacent plans, the results of the 

review required under section 7, the SPP, any representations with regard to the content of the plan, 

and the powers and duties of the Crown Estate Commissioners.     

Preparation and publication of a consultation draft 

192. Paragraph 9 requires the Scottish Ministers to prepare a consultation draft of the relevant marine 

plan and publish it so that interested parties are aware of it and may make representations about it. 

Representations about a consultation draft 

193. Paragraph 10 allows any person to make representations on the consultation draft in accordance 

with the SPP.  The Scottish Ministers must consider the representations when forming the final text of 

a marine plan.  
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Independent investigation 

194. Paragraph 11 requires the Scottish Ministers to consider holding an independent investigation 

into a draft marine plan to look in more detail at the representations made during the consultation 

period.  Paragraph 11(2) details the factors the Scottish Ministers should have regard to when 

considering whether to carry out an independent investigation. The independent person appointed will 

consider the representations and make recommendations (which are to be published by the Scottish 

Ministers).  

Matters to which Scottish Ministers are to have regard in settling text with a view to adoption 

etc. 

195. Paragraph 12 details the matters that the Scottish Ministers must have regard to when deciding to 

adopt and publish a marine plan.  These include any recommendations made, and the reasons for them 

given, by any independent investigator appointed under paragraph 11. 

Laying settled text of draft national marine plan before the Parliament 

196. Paragraph 13 requires the Scottish Ministers to lay a copy of the draft national marine plan before 

the Scottish Parliament to give it the opportunity to pass resolutions about the draft.  The Scottish 

Ministers must lay a statement in response to any resolution of the Parliament. 

Adoption and publication of marine plan 

197. Paragraph 14 sets out the process for the adoption and publication of a marine plan in its final 

form.  The Scottish Ministers adopt a marine plan by making the decision to publish it.  Paragraph 

14(3) allows the Scottish Ministers to make changes to a draft marine plan prior to adoption.  

However, the Scottish Ministers must detail any changes made and the reasons for them. If any 

recommendations by an independent investigator have not been implemented, Ministers must state the 

reasons for this. 

SCHEDULE 2 – FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 

(MARINE LICENSING) 

Interpretation 

198. Paragraph 1 states that ―civil sanction‖ means a fixed or variable monetary penalties. 

Fixed monetary penalties: other sanctions 

199. Paragraph 2 indicates that the imposition of a fixed monetary penalty removes the person's 

liability to criminal prosecution for the relevant offence in respect of the act of non-compliance in 

question.  Liability to criminal prosecution is also removed if the person has discharged their liability 

to a fixed monetary penalty within a time period set under section 38(2)(b). 

200. The Scottish Ministers cannot issue a compliance or remediation notice as well as a fixed 

monetary penalty to a person for the same offence. 
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Variable monetary penalties: other sanctions 

201. Paragraph 3 indicates that the imposition of a variable monetary penalty removes the person's 

liability to criminal prosecution for the relevant offence in respect of the act of non-compliance in 

question.  

202. The Scottish Ministers cannot issue a compliance notice and a variable monetary penalty to a 

person for the same offence. 

Combination of sanctions 

203. Paragraph 4 indicates that the Scottish Ministers can only combine sanctions for the same offence 

in certain ways. In addition to the combinations prohibited by paragraphs 2 and 3, they cannot take the 

following action in relation to the same offence: 

(a) impose a fixed monetary penalty where a variable monetary penalty has been imposed; 

(b) impose a variable monetary penalty where a fixed monetary penalty has been imposed; 

(c) impose a variable monetary penalty or stop notice where the person has discharged liability for 

a fixed monetary penalty under section 38(2)(b); 

(d) impose a fixed monetary penalty where a stop notice has been issued; 

(e) issue a stop notice where a fixed monetary penalty has been imposed. 

All other permutations are possible.  

Monetary penalties 

204. Paragraph 5 allows an order made under section 37 or 39 to make provision for discounts for 

early payment of a monetary penalty and for the payment of interest or a financial penalty for late 

payment of the original penalty.  The total amount of any late payment penalty must not exceed the 

total amount of the penalty imposed.  

205. This paragraph also provides as to the enforcement of unpaid penalties (and any interest or late 

payment charges) through the civil courts. It allows an order to create a process of recovery by treating 

the penalty as if it were payable under a court order.  

Recovery of expenses 

206. Paragraph 6 allows an order under section 39 to include requirements that a person on whom a 

variable monetary penalty has been imposed must pay the costs the Scottish Ministers have incurred 

up to the point of imposing that penalty.  Such costs may include investigation costs, administration 

costs, and costs of obtaining expert advice. A person receiving a notice for payment may appeal 

against its imposition and the amount required to be paid. 
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Appeals 

207. Paragraph 7 enables any order under section 37 or 39 to make detailed provision regarding an 

appeals mechanism. Paragraph 7(1) and (2) outlines the powers which may be conferred on the person 

hearing appeals.  

Consultation  

208. Paragraph 8 indicates that, if the Scottish Ministers intend to make an order under section 37 or 

39, they must consult with appropriate persons and such organisations as they consider represent the 

interests of persons substantially affected by the proposals.  

209. If, as a result of the consultation exercise, there are substantial changes to any part of the 

proposals, the Scottish Ministers are required to undertake further consultation on the revised 

proposals. 

Guidance as to use of civil sanctions  

210. Paragraph 9 indicates that the Scottish Ministers may not make an order enabling the imposition 

of fixed or variable monetary penalties, unless they have published guidance in relation to the use of 

these powers.  The Scottish Ministers may be required to consult specified persons before publishing 

or revising the guidance on penalties.  The Scottish Ministers must have regard to the guidance on 

penalties when carrying out their functions.  The guidance on penalties must contain information about 

the circumstances in which a sanction is likely to be imposed (or may not be imposed) and the person’s 

rights of appeal.  

Guidance as to enforcement of offences  

211. Paragraph 10 requires that, where the Scottish Ministers make an order enabling the imposition of 

fixed or variable monetary penalties, they must prepare and publish guidance regarding the manner in 

which the offence to which the power relates is to be enforced.  

212. The Scottish Ministers may revise their guidance periodically. The Scottish Ministers must 

consult with such persons as they consider appropriate before publishing or revising the guidance.  

Publication of enforcement action 

213. Paragraph 11 indicates that any order made under section 37 or 39 establishing a civil sanction 

regime must make provision for the publication of certain information relating to enforcement actions. 

The information is listed in paragraph 11(2). 

Disclosure of information  

214. Paragraph 12 permits those listed in sub-paragraph (2) to disclose information to the Scottish 

Ministers. Information may only be disclosed for the purposes of the Scottish Ministers exercising one 

of the powers relating to the issue of fixed and variable monetary penalties. 
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SCHEDULE 3 – WARRANTS ISSUED UNDER SECTION 122 

215. This schedule sets out the procedures for applying for a warrant for a marine enforcement officer 

to enter a dwelling, rules about executing the warrant and other safeguards. 

SCHEDULE 4 – CONSEQUENTIAL AMENDMENTS  

Part 1 - Marine Licensing 

216. Paragraph 1 repeals Part II and section 49(2A) of the Coast Protection Act 1949.  This is required 

to be repealed as it becomes part of the single marine licence. 

217. Paragraph 2 repeals section 36 of the Merchant Shipping Act 1988.   

218. Paragraph 3 repeals section 99(4) and (5) of the Energy Act 2004. 

Part 2 - Marine Protection and Enhancement: the Scottish Marine Protection Area 

219. Paragraph 4 repeals section 1 of the Protection of Wrecks Act 1973 – this allows for the 

designation of wrecks of historical, archaeological or artistic importance and for it to be an offence to 

carry out certain activities within a protected area without a licence.  Repeal of section 1 is proposed in 

Scotland because the new powers in the Bill to establish Marine Protected Areas in Scotland’s 

territorial waters are to supersede the existing powers available to Scottish Ministers under the 

Protection of Wrecks Act 1973. 

220. Paragraph 5 repeal the provisions in the Wildlife and Countryside Act 1981 allowing the 

establishment of marine nature reserves (MNRs) and the making of byelaws for their protection. This 

is because the new powers in the Bill to establish marine protection areas make the powers to establish 

MNRs outdated. No MNRs have been established in Scotland since the power to create them was 

made in the 1981 Act. 

221. Paragraph 6 repeals section 3(2)(b) of, and paragraph 6 of Schedule 1 to, the Territorial Sea Act 

1987. 

222. Paragraph 7 repeals paragraph 65(4) and (10) of Schedule 16 to the Local Government (Wales) 

Act 1994. 

223. Paragraph 8 repeals paragraph 125(3) of Schedule 13 to the Local Government etc. (Scotland) 

Act 1994. 

224. Paragraph 9 repeals paragraph 11(3) of schedule 7 to the Water Industry (Scotland) Act 2002. 

SCHEDULE 5 – INDEX 

225. This schedule is an index of terms used across the Bill and defined in various provisions.  It also 

contains a list of the provisions where the meanings of the terms listed there can be found. 
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—————————— 

  

FINANCIAL MEMORANDUM 

INTRODUCTION 

226. This document sets out the financial implications of the Marine (Scotland) Bill.  It should be read 

in conjunction with the Policy Memorandum and the Bill itself.  The Policy Memorandum, published 

separately, explains in detail the policy intentions of the Bill. 

227. The main aim of the Marine (Scotland) Bill is to create a new legislative and management 

framework for the delivery of sustainable development in the marine environment, creating a new 

system of marine planning, reducing the regulatory burden, improving nature conservation and 

improving our understanding of the seas, with delivery through Marine Scotland.  Marine Scotland 

was established within the Scottish Government on 1 April 2009.  In addition the Bill aims to enhance 

the long-term viability and growth of the various marine industries with greater stewardship of 

Scotland’s special marine environment. 

228. Scottish Ministers have agreed with the UK Government linkages with the UK legislation on 

marine matters.  This will provide a framework which will allow Scottish Ministers to have an 

integrated approach to marine planning, licensing, conservation and enforcement in the seas around 

Scotland which will align with existing responsibilities for fisheries management. 

229. The Scottish Government had commissioned Risk and Policy Analysts Ltd. and ABP Marine 

Environmental Research Ltd. to undertake a Regulatory Impact Assessment (RIA) for the Bill
1
.    

There has been consultation with key stakeholders, sectors and groups affected by the proposals, 

including small businesses. 

230. The estimated costs provided in the Memorandum are based on the costs identified in the report 

by Risk and Policy Analysts Ltd. and ABP Marine Environmental Research Ltd. This report is referred 

to throughout this Financial Memorandum.  The comparisons provided by the memorandum are 

against the existing level of spending on marine issues.  Where the Financial Memorandum uses 

different cost estimates or assumptions from the consultants’ report these are clearly identified.  The 

estimated costs in the Financial Memorandum are based on 2009-10 prices (unless otherwise 

specified) and where possible are shown over 10 years.  Net present values and annualised costs are set 

out in the report by Risk and Policy Analysts Ltd. and ABP Marine Environmental Research Ltd.  

However, care is needed to compare these against the costs in this document. 

231. The topics in the Marine (Scotland) Bill are set out under the following significant parts: 

Part 2   creates the statutory framework for marine planning and allows for the development of 

integrated coastal zone management.   

                                                 
1
 RPA and ABPmer.  Full Regulatory Impact Assessment: Scottish Marine Bill.  Final Report prepared for the Scottish 

Government.  Project No: SAG/018/07 
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Part 3  makes changes to the current licensing system to deliver an effective, streamlined and 

modernised licensing system, and this will be a key delivery mechanism for marine planning and 

nature conservation measures and aims.  

Part 4  creates improvements to marine nature conservation using planning and management tools that 

deliver practical nature conservation to safeguard and protect Scotland’s marine assets, and provides 

powers to create Marine Protected Areas. It also involves closer integration of historic environment 

site protection measures alongside those for nature conservation. 

Part 5 creates a new licensing system for seals to prohibit the shooting of seals except under specific 

licence, where the licence process is as flexible and responsive to industry needs as possible within the 

context of general seal conservation. 

Part 6 creates common enforcement powers that will allow Scottish Ministers to monitor human 

activity in the marine environment and take appropriate measures to ensure compliance. 

PART 2 – MARINE PLANNING 

232. Part 2 of the Bill establishes a new statutory marine planning system to ensure sustainable 

economic growth in the seas around Scotland.  This will allow decisions to be made, with a variety of 

stakeholders working together to produce a suite of Marine Plans for different geographic or 

administrative areas.  The Scottish marine planning system would cover all activities, constraints and 

obligations in the marine environment around Scotland to the extent that they are within devolved 

competence.  It has been agreed with the UK Government that marine planning will be extended to 

reserved matters under powers in the Scotland Act 1998 on condition that the Scottish Government 

signs up to the UK Policy Statement. 

233. Marine Planning will help ensure that the needs of different sectors for space in the offshore 

environment are properly taken into account and managed.  A planning system will provide better 

information and greater certainty on which to base investment decisions.  Clarity in decision making 

will yield faster project delivery.  Marine Planning is based on a 3 tier system: Scotland level 

(including a Scottish Marine Plan); international level beyond Scotland (to deal with planning matters 

that are external to Scotland, setting Scottish waters within the wider UK, EU, North Atlantic and 

global frameworks); and regional level within Scotland (to deal with local planning and management 

possibly requiring 9 to 13 local plans within Scottish Marine Regions).  Not all areas would need 

plans; they are only necessary where there are, or are likely to be, activities to plan and potential 

conflicts.   

Costs to the Scottish Government   

234. Table A.1 below sets out the total costs over 10 years to the Scottish Government of the marine 

planning function.  The individual cost elements are discussed below. 

National Planning 

235. The costs of developing a national plan are drawn from the consultants’ report (page 21 to 24) 

Table 1 below summarises the estimated costs of preparing a National Plan. 
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Table 1:  Potential Costs of Preparing the Scottish National Marine Plan
1
 

Activity Cost  

Preparatory research £120,000 

Consultation document production £40,000 

Consultation process £50,000 

Final document production £30,000 

Staff costs (based on a core team of 4)
2
: 

- Assistant Chief Planner (£53,000) 

- 2 x Senior Planners (2 x £31,900) 

- Administration assistant (£15,100) 

£264,000  

Total cost of plan preparation £504,000 

Notes 

1. One-off cost, spread over two years 

2. Based on a core team of four, including overheads, for two years  

236. In addition to the preparation costs the plan will require a Strategic Environmental Assessment, 

estimated to cost £250,000.  The figures in Table A.1 assume that the preparation of the first National 

Plan and SEA will begin in 2010-11 and will last for 2 years. Table A.1 shows the National Plan costs 

split over 2 years using a 50:50 split.   

237. The ongoing and annual costs of a National Scottish Marine Planning team is set out in Table 2 

below, this is drawn from the consultants’ report (page 25) 

Table 2:  Annual Costs of the Possible National Scottish Marine Planning Team
1 

Team member
2 

SE Pay Band Total Average pay  

0.5 x Head of Division C3 £28,234 

2 x Senior Planners B3 £68,803 

2 x Planners B1 £43,265 

1 x Administrative Assistant A3 £18,322 

0.5 x Personal Assistant A3 £9,160 

Salary cost per year  £167,064 

Overheads (87% of staff costs
3
)  £145,346 

Total annual cost (2008-09 salaries)  £312,410 

Notes: 

1. Based on 2008-09 salary scales 

2. Four staff to prepare the plan (see Table 4.9); six to implement the plan; remaining staff will 

participate in reviews and international planning activities. 

3. Based on DCLG 2006 overheads as a percentage of staff costs 

238. We anticipate reviewing the National Marine Plan every 5 years.  As we will have established 

staff in place by the time of the review, we estimate the cost of this activity to be the non staff cost of 

preparing the initial plan (research, consultation and document production) i.e. £240,000 plus the cost 

of an SEA £250,000- in total £490,000. 
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Local Plans 

239. The Bill provides a power to identify Scottish Marine Regions (SMRs) and to delegate the 

planning function to partnerships or public authorities in those Regions.  Table 3 sets out a detailed 

view of the likely costs of local plan preparation.  Table 3 is drawn from the consultants’ report (page 

32).  The individual cost elements are appropriate though some of the cost estimates associated with 

them seem high.  For example, it seems unlikely that each local plan will require a public inquiry 

costing £310,000.  Similarly it is highly unlikely that a region could spend £1 million on data collation 

and collection for the initial regional plan.  The Government’s estimates in Table A.1 include the 

public inquiry cost and for this reason we assume the lower cost for the creation of a regional plan 

would be appropriate.  However, it is assumed that data collation/collection will cost £250,000 in the 

initial plan and that the remaining £750,000 will be incurred at the first review.  Table A.2 provides an 

estimate of the total cost of the local marine planning function using the higher figures for plan 

preparation.  

Table 3: Summary of Illustrative Costs of Local Planning 

Initial Plan Preparation Plan Preparation 

Public Inquiry 

Strategic Environmental Assessment 

Data Collection 

£680,000 to £1,350,000 

£310,000 

£200,000 

£1,000,000 

Implementation SMR Stakeholder Authorities 

Plan Management 

£100,000 per region 

£100,000 per region 

Review  Review every  5 years £680,000 to £1,350,000 

 

240. Table A.1 below sets out the costs of local marine planning.  The estimates are based on the 

assumptions that there will be 10 Regions, it will take 2 years to complete a plan, with 2 plans starting 

in each of 2012-13, 2013-14, 2014-15, 2015-16, 2016-17.  Tables A.3 and A.4 provide alternative 

costs of the local marine planning function based on 5 and 15 SMRs.   

Overall costs to the Scottish Government of local plans 

241. Table A.1 provides a total cost estimate for the provision of national and local plans based on 10 

SMRs.  In broad terms national and local plans are likely to cost the Scottish Government between £4 

million and £5 million from 2014-15 onwards.  While we accept the consultants’ view on costs we 

believe there may be scope for reducing these costs.  For example, it seems unlikely that we would 

require funding both to provide 2 staff (cost per staff member range from £52,000 to £56,000) to run a 

Region and fund the implementation of the plan – which would be the core purpose of the 2 staff.  
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Similarly estimates allow for core staff at the national level which may be underutilised between the 

creation of the national plan and the review of the national plan.  It seems likely that some of the 

national resource could be used at the local level reducing the cost of delivering a local plan.  For these 

reasons we believe the estimates provided in Table A.1 are at the higher end of the range. 

Costs to local authorities, other bodies, individuals and businesses 

242. Table 3 sets out the likely costs of a local regional plan.  There will not necessarily be additional 

costs to local authorities for marine planning.  If a local authority was to become a lead partner in an 

SMR and become heavily involved in the delivery of the local planning function i.e. take on a new 

function, then the costs associated with their new role would be offset by a resource transfer from 

central government. This is included in the resource requirement identified and set out in Table A.1.  

Some local authorities are already involved in the current marine management regime and as marine 

planning streamlines the marine management process this involvement may become less onerous, for 

example, in dealing with fewer contentious development applications. 

243. As one of the aims of a system of marine planning is to provide better guidance to local 

regulators, industry itself is likely to benefit from the proposals.  The major benefits coming in the 

form of less contentious project proposals and the removal of risk from project development and 

delivery, and paragraph 244 below provides estimates of these benefits.  However, a planning system 

may impose restrictions over currently unregulated industry activities, such as algal harvesting.  These 

restrictions may result in further costs to small businesses and the Scottish Government will seek to 

mitigate these costs through the planning system.   

Benefits for marine planning   

244. There are potential benefits from marine planning for the full range of stakeholders. The scale of 

the benefits will depend on the way in which planning operates in practice, and the specific features of 

each plan.  Marine planning could significantly reduce the costs of conflicts, delays and compensatory 

measures associated with the current system, which can cost from several hundred thousand pounds to 

millions of pounds per development.  Marine related goods and services (excluding oil and gas) are 

estimated to contribute over £2 billion annually to the Scottish economy.  If reducing conflicts and 

delays were to increase gross added value by 1%, this would be equivalent to around £20 million per 

year for the Scottish economy.  Marine planning would also create a more stable marine environment 

in the long-term, making it more attractive for businesses to invest in Scotland.  For example, the value 

of the Scottish marine renewable energy generation is forecast to reach over £200 million by 2017.  If 

marine planning resulted in more rapid approval of marine energy projects, so that this value was 

achieved by 2015 instead of 2017, the net present value would be increased by around £5.5 million 

(consultants’ report page 14).  This could help ensure Scotland leads the way in the development, 

testing and accreditation of marine energy generation and delivery systems. 
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Table A.1: Costs associated with national and local planning 

 

ALL FIGURES 

£000 

2009

-10 

2010-

11 

2011

-12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

MARINE 

PLANNING 

           

            

National Marine 

Plan (table 1) 

 252 252         

SEA of National 

Plan (para 236) 

 125 125         

Review (para 

238) 

   

 

    490    

Annual Running 

cost  

of National Plan 

(table 2) 

   312.4 312.4 312.4 312.4 312.4 312.4 312.4 312.4 

            

Total Cost of 

National Plan 

 377 377 312.4 312.4 312.4 312.4 802.4 312.4 312.4 312.4 

            

SCOTTISH 

MARINE 

REGIONS 

           

            

Running 

costs(table 3) 

  200 1000 1000 1000 1000 1000 1000 1000 1000 

Local Plan 

Preparation(table 

3) 

   1440 2880 2880 2880 2880 1440   

Implementation     100 300 500 700 900 1000 1000 

Review of local 

plan(table 3) 

        1630 3260 3260 

            

Total Cost of 

Local Plan 

  200 2440 3980 4180 4380 4580 4970 5260 5260 

            

Total Cost of 

Marine Planning 

 377 577 2752.4 4292.4 4492.4 4692.4 5382.4 5282.4 5572.4 5572.

4 
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Tables A.2 to A.4 provide estimates of the impact of changes in Marine Bill cost assumptions on the 

overall cost of the marine planning function. 

 

 

 

 

 

Table A.2: Estimated increase in cost generated using the higher figure for plan preparation 

ALL 

FIGURES 

£000 

2009

-10 

2010

-11 

2011

-12 

2012

-13 

2013

-14 

2014

-15 

2015

-16 

2016

-17 

2017

-18 

2018

-19 

2019

-20 

Total cost of 

local plans 

(Table A.1) 

  200 2440 3980 4180 4380 4580 4970 5260 5260 

Total cost of 

local plans  

(using high 

cost estimates 

  200 3110 5320 5520 5720 5920 5640 5260 5260 

DIFFERENCE   0 670 1340 1340 1340 1340 670 0 0 

 

Using the higher cost of plan preparation leads to a bulge in expenditure over the period 2012-13 to 

2018-19. 

 

Table A.3: Estimate of the increase in the total cost of the marine planning function assuming 15 

SMRS rather than 10 SMRS 

ALL 

FIGURES 

£000 

2009

-10 

2010

-11 

2011

-12 

2012

-13 

2013

-14 

2014

-15 

2015

-16 

2016

-17 

2017

-18 

2018

-19 

2019

-20 

Total cost of 

local plans 

(Table A.1) 

  200 2440 3980 4180 4380 4580 4970 5260 5260 

Total cost of 

local plans   

  200 2940 4480 4680 4880 5080 6910 8740 8940 

DIFFERENCE   0 500 500 500 500 500 1940 3480 3680 

 

Assuming 15 SMRs increases costs initially by around £500,000.  The increase rises to around 

£3,000,000 as due to the increased numbers of regions the plan preparation and plan review periods 

begin to overlap. 
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Table A.4: Reduction in cost associated with assuming 5 SMRS rather than 10 SMRS 

ALL 

FIGURES 

£000 

2009

-10 

2010

-11 

2011

-12 

2012

-13 

2013

-14 

2014

-15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

Total cost of 

local plans 

(Table A.1) 

  200 2440 3980 4180 4380 4580 4970 5260 5260 

Total cost of 

local plans   

  200 1940 3480 3680 1000 1000 2630 4260 4260 

DIFFERENCE   0 -500 -500 -500 -3380 -3580 -2340 -1000 -1000 

 

Assuming 5 SMRs reduces costs initially by £500,000.  As the plan preparation and plan review period 

now don’t coincide at all there are significantly reduced costs in 2015-16 and 2016-17.  The steady 

state costs are £1,000,000 less. 

PART 3 – LICENSING  

245. Part 3 of the Bill simplifies the licensing regime, with a single consent for the Food and 

Environmental Protection Act (FEPA) and Coastal Protection Act (CPA) licences and extends the 

framework to include dredging.  The Bill also makes Scottish Ministers the licensing authority for 

wildlife licences and will provide the ability to bring the Electricity Act section 36 consent together 

with the Marine Bill licence. Ministers are also considering how to integrate the Controlled Activities 

Regulations (CAR) consent though this is likely to be an administrative process.    The Bill aims to 

reduce the number of licence applications required, simplifying the licensing and processing system 

providing better integrated licensing, ensuring that a range of environmental/ecological and 

navigational issues are considered together. 

246. The key aim of changing the current licensing system is to deliver an effective, streamlined and 

modernised licensing system.  The current licensing regime in Scotland comprises a variety of 

licences, seeking to protect features and aspects of the marine and coastal area from the impact of 

marine development, or to mitigate the impact of those developments.  The costs per application for 

the regulating authorities are passed on to applicants in the form of licence fees.  There are 

approximately 350 licence applications (FEPA and CPA) per year.  The Government’s approach is to 

produce as streamlined a licensing process as possible, while the legislation will allow for a range of 

streamlining options.  The most likely outcome is an activity based approach for the renewables 

industry and integrated FEPA, CPA, CAR, wildlife and aggregates licences.  In general the figures for 

industry refer to the reduction in costs associated with applications while figures for government refer 

to the reduced costs of processing.  The consultants’ report discusses the activity based approach on 

pages 65 to 68.  

Costs on the Scottish Government 

247. The current licensing regime is estimated to cost the Scottish Government £2.1 million to £2.7 

million, and this is recovered through industry fees.  The costs associated with the simplification of the 

licensing regime relate to potential job savings to regulating authorities through improved efficiencies 

in dealing with applications.  The impact on employment within the regulating authorities and industry 

is expected to be negligible.  The benefit to government of integrating FEPA, CPA etc. is estimated to 
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be between £74,200 to £112,600 per year.  In terms of developing a renewables ―licence‖, the saving 

to government is estimated to be £4,500 to £4,800 per development.  Table B below provides estimates 

of the total savings to government from changes to the licensing regime and assumes there are 2 

renewables developments a year.  The extension of the licensing system to include dredging will 

enhance the level of protection for the general marine environment and may be of particular benefit to 

aquaculture.   

248. The key cost to government for the controls for capital and maintenance dredging would be the 

cost of authorising licences for an additional number of activities.  This cost would be reduced to the 

extent that small projects would be registered rather than require a licence.  The consultants’ report 

suggests a processing cost to government of £6,500 per additional application.  It is difficult to 

estimate the numbers of additional licence applications.  The consultants’ report based on figures for 

the Port of London suggests there will be between 11 to 27 additional applications per year.  Table B 

assumes that there will be 10 additional dredging licence applications. 

249. The introduction of new legislation to amalgamate licences may cause the temporary disruption 

of the licensing system.  We are not aware of any successful attempt to put a monetary value on this 

type of temporary disruption.  

 

Table B: Summary of Government licensing costs 

 

Costs on local authorities 

250. Local Authorities have the power to consent to fish farm developments.  The annual costs to local 

authorities for administering consents is estimated to be in the region of £304,000 to £380,000 and this 

is passed on to applicants in the form of licence fees.  The Bill will provide local authorities with the 

possibility of delegating the development consent function for aquaculture to Marine Scotland.  This 

ALL 

FIGURES 

£000 

2009-

10 

2010-

11 

2011-

12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

Savings from 

amalgamating 

FEPA and 

CPA 

 -112.6 -112.6 -112.6 -112.6 -112.6 -112.6 -112.6 -112.6 -112.6 -112.6 

Savings from 

renewables 

activity 

licence 

 -9.6 -9.6 -9.6 -9.6 -9.6 -9.6 -9.6 -9.6 -9.6 -9.6 

Cost of 

additional 

dredging 

licences 

 65.0 65.0 65.0 65.0 65.0 65.0 65.0 65.0 65.0 65.0 

Total   -57.2 -57.2 -57.2 -57.2 -57.2 -57.2 -57.2 -57.2 -57.2 -57.2 
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will represent a saving to local authorities but an offsetting cost to Marine Scotland.  These are on a 

cost recovery basis.  We cannot predict whether any local authority will use this power.  

Costs on other bodies, individuals and businesses 

251. There will be one off costs associated with revising the legislation and re-training or moving 

staff.  The impact on employment within industry is expected to be negligible.  Individual companies 

make relatively few applications and efficiency savings are unlikely to reduce their workload to such 

an extent to generate any appreciable savings.   Nonetheless, consultants’ estimate that amalgamating 

licences could deliver an annual saving to industry as a whole of between £58,000 to £88,000. 

Similarly the provision of a Renewables licence is estimated to deliver a saving of £44,000 per 

development. 

252. The extension of the licence to all dredging activity will include hydrodynamic dredging unless it 

is carried out at a scale at which it would be registered rather than licensed.  The exact number of 

occurrences and scale of hydrodynamic dredging in Scotland is uncertain largely because informal 

information suggests hydrodynamic dredging is used only at a very small scale.  For example no major 

Scottish port uses hydrodynamic techniques for large maintenance dredging.  In the absence of any 

information the consultants report uses the available evidence from the Port of London Authority of 11 

to 27 occurrences, of which one requires an Environmental Impact Assessment i.e. is a large scale 

project.  The consultants suggest the total cost to industry of introducing licensing for hydrodynamic 

techniques may be between £487,000 and £1.2 million per year.  We believe that these costs reflect the 

instances assessed by the consultants, which were generally not indicative of Scottish circumstances.  

For these reasons we consider these estimates to be on the high side.    

253. Only the disposal of dredge spoil is licensed under the current regime and the Marine Bill will 

introduce a licence for all dredging activity.  The vast majority of dredging activity is maintenance 

dredging; the environmental impacts of the techniques employed are well understood.  Ministers are 

considering exempting maintenance dredging using established techniques where this is in pursuit of 

ports’ and harbours’ statutory duty to maintain navigable channels and allow the safe passage of 

vessels.    

PART 4 – MARINE PROTECTION AND ENHANCEMENT:  THE SCOTTISH MARINE 

PROTECTION AREA 

254. The Bill proposes to improve the system of marine nature conservation using planning and 

management tools that deliver practical nature conservation at the ecosystem level and through 

focused improvements to protection of key locations and species.   

255. The Scottish system of marine nature conservation in the Bill will be based on the 3 pillar 

approach of wider seas measures, species conservation and site protection.  A science based review 

will be necessary to determine whether new marine species need to be added to the current list of 

protected species.  The Bill also gives powers to select new sorts of Marine Protected Areas (MPAs).  

There are also 3 main types of requirement for marine nature conservation site protection – those 

needed to meet national priorities, those required to meet international commitments and those 

designed to benefit local communities.   
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256. Improving marine nature conservation using planning and management tools will involve 

identifying marine ecosystem objectives, new powers to identify, designate or recognise particular 

locations of biodiversity importance and delivery of site and species protection measures within a 

marine planning framework.   

Costs on the Scottish Government 

257. The overall costs of marine conservation to the Scottish Government are set out in Table C 

below.  The individual cost elements are discussed below.  The 2 major cost elements in the 

conservation package are the development of a marine conservation strategy and objectives and the 

development and implementation of MPAs.   Marine objectives (including marine ecosystem 

objectives) will also need to reflect Scotland’s international commitments such as those within OSPAR 

and the requirements of the EU Marine Strategy Framework Directive (MSFD), and there will 

therefore be inevitable costs for the Scottish Government associated with this. 

Scottish Marine Nature Conservation Strategy and Objectives 

258. The costs associated with the Irish Sea Marine Spatial Planning Pilot provide some indicative 

costs of implementing such a strategy for Scotland.  Table 4 below shows the costs of the development 

of the strategy.  This is taken from page 100 of the consultants’ report.  The development of the 

conservation strategy is likely to be a priority and is assumed to start in 2009-10. 

Table 4: Costs of Developing a Nature Conservation Strategy for a Typical 

Regional Sea 

Task Cost  

Engagement of regional sea governments and stakeholders £15,000 

Develop and implement a communication strategy £100,000 

Data collection and mapping £95,000 

Assess socio-economic context of the regional sea £25,000 

Marine landscapes: identify, map, assess, characterise.  £75,000 

Nationally important marine areas: identify, network, map, £35,000 

Nationally important marine features: identify, map. £30,000 

Conservation objectives: identify targets with stakeholders. £30,000 

Develop a draft zoning plan and management measures. £80,000 

Total cost  £485,000 

Source:  

Vincent et al, 2004 

Marine Protected Areas 

259. The Bill provides for the designation of Marine Protected Areas to meet international obligations 

and for community and demonstration purposes.  The potential cost to the Scottish Government for 

implementing and managing site protection measures are provided by the Irish Sea Marine Spatial 

Planning Pilot, and from implementing the Birds and Habitats Directives.  Table 5 below outlines the 

likely costs of designating a new marine protected area.  This is taken from the consultants’ report 

(page 101).  The figures for enforcement and implementation are annual costs.  It is assumed that 

monitoring will be on a 5-year cycle.   
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Table 5:  Summary of Costs to the Scottish Government for 

Implementing New Site Protection Measures  

Activity Cost per site
 

Survey costs £100,000 -£120,000  

Site Selection  £20,000 - £25,000 

Consultation £50,000 

Management schemes £23,000 

Statutory Instruments  £3,000 - £4,000 

Total One Off Costs £196,000 - £222,000  

Implementation – reviewing of 

consents 

£1,000 

Monitoring
 

£150,000  

Enforcement £12,000 

 

260. Table C shows the costs for the Scottish Government of setting up 10 inshore MPAs (at one off 

cost of £222,000 per site) to meet Scotland’s international obligations and 10 MPAs to meet local and 

demonstration requirements.  The Scottish Government is committed to meeting international 

obligations arising from the World Summit on Sustainable Development in 2002 to introduce MPAs to 

help secure a significant reduction in biodiversity decline by 2010.  The World Summit on Sustainable 

Development took place in Johannesburg, South Africa in 2002. It brought together Governments, 

non-governmental organisations, businesses and others to focus on actions to achieve sustainable 

development.  Governments agreed and reaffirmed a wide range of commitments and targets.  One of 

the commitments was to develop and facilitate the use of diverse approaches and tools, including the 

establishment of representative networks of marine protected areas by 2012 consistent with 

international law and based on scientific information.  The Scottish Government is also obliged under 

OSPAR to create an ecologically coherent network of MPAs by 2010 and to secure Good 

Environmental Status (GES) under the EU Marine Strategy Framework Directive (which refers to 

MPAs as a measure to achieve GES) by 2020.   

261. It has been assumed that the Government will meet its international obligations by designating 5 

MPAs in 2010-11 and 5 MPAs in the following year at a one off set up cost of £222,000 per site. This 

figure comprises £145,000 for site identification and selection (£725,000 for 5 sites) and £77,000 for 

consultation, management and cost for developing statutory instruments for site designation (£385,000 

for 5 sites).  Additional running costs for 2011-12 are based on the enforcement and implementation 

costs for 5 sites (5 x £12,000 + 5 x £1,000).  This will increase to £130,000 for a further 5 sites in 

2012-2013 and £13,000 additional costs for enforcement and implementation each year thereafter. 

262. The figures in Table C also assume that one demonstration/local MPA will be designated in 

2013-14 and one in each of the following 9 years.  These sites cost £145,000 for site identification and 

selection, and £77,000 for consultation, management and statutory instruments. 
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Table C: Cost of conservation and marine protected areas 

ALL 

FIGURES 

£000 

2009-

10 

2010-

11 

2011-

12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

            

Nature 

Conservation 

strategy 

200 285          

            

Identification   725 725  145 145 145 145 145 145 145 

Consultation    385 385 77 77 77 77 77 77 77 

            

Annual 

Running 

Cost 

  65 130 143 156 169 182 195 208 221 

Monitoring        750 750 150 150 

            

Total 200 1010 1175 515 365 378 391 1154 1167 580 593 

 

Note: the costs illustrated are shown over a period of 10 years. 

Costs to local authorities 

263. There are no expected costs to local authorities. 

Costs on other bodies, individuals and businesses 

264. It is difficult to estimate the costs to other organisations of complying with any specific 

management requirements associated with individual MPAs, particularly since decisions will be taken 

on a case by case basis and we predict that in most cases social and economic uses are likely to be 

compatible with the protection of the features for which a site is selected.  The estimated range in 

potential costs per site by sector is shown in Table 6 (below) and is derived from a recent Defra study 

and fisheries estimates for Scotland.  The upper ranges represent the most restrictive case scenario 

rather than the actual intended policy.  
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Table 6:  Range of Discounted Present Value Costs to Industry of Complying with Measures 

Associated with Marine Protected Areas 

Sector Costs  per site
1 

Telecommunication cables £0 - £55,000 

Power cables £0 - £41,000 

Offshore wind energy £0 – £537,000 

Wave energy £0 - £90
2 

Tidal energy £0 – £16,000 

Oil and gas £0 – £2,047,000
3 

Fisheries £0 – £780,000
4 

Source: 

Assumed to be equivalent to the costs of partial restriction measures in ABPmer et al, 2007.  The 

range of costs is dependent on the marine protected area network scenario that was used in the study 

and the extent of spatial overlap with the marine resource. 

Notes:  

1. No total is provided, as it is unlikely that a single area will require measures for all sectors: 

2. The degree of overlap was estimated to be low and, as it is a developing industry, it is predicted 

that mitigation costs of associated activities can be avoided by careful site selection. 

3. High cost for oil and gas largely due to costs of monitoring and directional drilling to avoid laying 

pipelines through sensitive habitats. 

4. The upper figure is the estimated value in terms of net loss (in undiscounted 2007 prices) of 

completely closing an area to fisheries.  The figure is based on the higher estimate of fleet activity in 

the vicinity of areas in Scotland of importance to marine wildlife.  It is not intended that such areas 

would be closed to fisheries.     

 

265. However, if the measures resulted in improvements in marine nature conservation management, 

the benefits could be significant. 

266. Non-governmental organisations (NGO) may incur costs due to activities such as input into 

consultation, providing evidence etc.  These actions are often deemed discretionary (i.e. the activities 

would be carried out anyway).  However, there are a number of functions that NGOs carry out, such as 

monitoring, executing research and site management that might otherwise fall to the Scottish 

Government under a more formal conservation strategy.  The study on the cost impact of marine 

biodiversity policies on business indicated that, for a single organisation for a single marine protected 

area, one-off costs (e.g. providing site evidence and consultation) can range from £3,900 to £13,900 

and annual operating costs (e.g. monitoring and site management) from £14,350 to £39,850. 

Historic assets 

267. The Bill also aligns improvements to safeguard marine historic assets (e.g. historic shipwrecks) 

with the Marine Protected Area powers for conservation.  In addition, in accordance with international 

commitments under the European Convention on the Protection of the Archaeological Heritage
2
 (the 

Valletta Convention), the marine planning system will also take account of the historic environment.  

Table D below sets out the costs of implementing a new system of historic site MPAs out to 12 

nautical miles for marine historic assets of national importance.  This is likely to incur one-off 

transitional costs of £25,000 in 2010-11 and 2011-12, over and above required expenditure using 

                                                 
2
  Full reference is: The European Convention on the Protection of the Archaeological Heritage (Revised) CETS No: 143.  

A copy can be downloaded from http://conventions.coe.int/Treaty/en/Treaties/Html/143.htm. 
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existing mechanisms under the Protection of Wrecks Act 1973, and the Ancient Monuments and 

Archaeological Areas Act 1979.  

268. Once one-off transitional costs have been taken into account, carrying out prioritised assessments 

of the most important historic assets for designation as well as ongoing high priority 

recording/monitoring work on designated sites, advising on management of these, and providing 

support to local stakeholders through management agreements and grant aid is likely to cost the 

Scottish Government £200,000 per annum.  

269. Table D below also includes a budget for one historic environment advisory post  to advise on 

marine planning and Strategic Environmental Assessment, a support package to ensure that regional 

planning can take satisfactory account of the historic environment and a sum to support the data 

gathering, assessment and data management that is considered necessary to enhance the maritime 

database of the Royal Commission on the Ancient and Historical Monuments of Scotland so that it can 

underpin decision-making in a marine planning system.  

Table D: Costs to Scottish Government for historic environment provisions 

ALL FIGURES £000 2009-10 2010-11 2011-12 2012-13 2013-14 

Planning advisory post  50 50 50 50 

Scottish Marine 

Regions – advisory 

support 

 0 0 75 75 

MPA Transitional Costs  25 25   

Designation, and 

ongoing 

monitoring/management 

of Historic MPAs 

 80 200 200 200 

Data   170 170 170 

Total   155 445 495 495 

 

Costs to local authorities 

270. There are no expected costs to local authorities associated with Historic MPAs. 

Costs on other bodies, individuals and businesses  

271. It is difficult to estimate the costs to other organisations of complying with restrictions that may 

be in place.  However, as is the case at present, Historic MPAs are likely to be small in size and 

therefore mostly avoidable by industry.  It is not envisaged that there will be additional costs to NGOs 

and community groups carrying out archaeological investigations compared with existing mechanisms.  

Indeed, there may be benefits to small tourism businesses and community groups because the Historic 

MPA provisions will not require licensing of visitor access to all sites by default, as is the case for 

designated historic wrecks under the Protection of Wrecks Act 1973. 
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PART 5 – CONSERVATION OF SEALS 

272. The Bill will repeal the Conservation of Seals Act 1970 and replace it with new seal legislation 

which will seek to improve and clarify the level of protection afforded to seals while at the same time 

balancing this with the need to maintain sustainable fisheries and aquaculture.   

Costs on the Scottish Government 

273. Table E sets out the costs associated with changes to the seals legislation.  The Bill will result in 

additional costs to Scottish Government.  The new measures are associated with the development of 

new licensing and reporting system for seals; preparatory research on seal interactions with fish farms 

and netting stations; initial implementation of a new licensing and reporting system; the integration of 

seal licensing with other marine management on a regional basis; and monitoring and compliance and 

enforcement. 

274. There will be an initial cost for the development and production of licensing guidance, a licence 

database including appropriate reporting and monitoring arrangements, a streamlined licence 

application, assessment and consent process, suitable training materials and a code of practice, and 

communications and publicity.  This is estimated at £80,000.   

275. An initial cost of £70,000 is estimated for the development through research of appropriate best 

practice methodologies for licensed shooting at fish farms and salmon netting stations, to add to that 

already developed for District Salmon Fishery Boards (DSFBs) through the Moray Firth Seal Licence 

Management Plan
3
.   

276. The total cost to the Scottish Government for the initial measures is likely to be £150,000 in 

2009/10. 

277. Assuming there are 12 regions identified for seal management purposes, the initial 

implementation costs for the Scottish Government expected in 2010/11 is  £400,000.  This is based on 

£40,000 staff costs for dealing with applications.  This is based on one half of a B1 (£20,226 salary 

plus overheads) and one half of an A3 (£17,131 salary plus overheads).   £120,000 for the adaptation 

of seal management to 12 regions, and £240,000 for monitoring and compliance costs.  However, seal 

management measures may not be required at the full costs identified in all 12 regions, and there may 

therefore be scope for reducing these costs.  In addition, we will seek to align with the Scottish Marine 

Regions. 

278. Ongoing costs beyond 2010/11 are estimated at £25,000 per year.  This is based on the likely staff 

costs of dealing with the increased numbers of licence applications.   Staff costs are estimated to be a 

quarter of a B1 and a half of an A3.  It is difficult to be certain about the precise numbers of licences 

likely to be submitted because of uncertainties about the numbers of District Salmon Fishery Boards 

(DSFBs), fish farms and salmon netting stations likely to apply for licences.  Also there may be 

potential economies of scale arising from the dissemination of the lessons from the successful Moray 

                                                 
3
   The Moray Firth Seal Management Plan: an adaptive framework for balancing the conservation of seals, salmon, 

fisheries and wildlife tourism in the UK in Aquatic Conservation : Marine and Freshwater Ecosystems - J Wiley and Sons 

– 2008. 
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Firth Seal Management Plan, which involved a single licence covering no less than 12 District Salmon 

Fishery Boards (DSFBs). 

Table E: Costs of changes to seals legislation 

ALL 

FIGURES 

£000 

2009-

10 

2010-

11 

2011-

12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

            

Initial Set up 

Costs 

150           

Implementation   400          

            

Ongoing Staff 

Costs 

  25 25 25 25 25 25 25 25 25 

            

TOTAL 150 400 25 25 25 25 25 25 25 25 25 

 

Costs on local authorities 

279. It is not anticipated that there will be any costs on local authorities.  

Costs on other bodies, individuals and businesses 

280. The new seal licence system has still to be developed and the costs to fisheries or aquaculture 

industries are therefore not known at present and will depend on the details of the new system.  We 

plan to work with industry to research the issues further and to test the licence application forms before 

introduction of the new system.  This should minimise any additional costs and experience shows that 

any initial costs are likely to quickly reduce over time as industries become familiar with the new 

system.  This should minimise any additional costs and experience shows that any initial costs are 

likely to quickly reduce over time as industries become familiar with the new system.  There may also 

be provision for single licences covering several fisheries boards and/or fish farms across relatively 

wide areas thus reducing the number of individual licence applications that need to be submitted.   

281. The removal of the ―netsmen’s defence‖, which currently allows salmon netsmen to kill seals 

without a licence, should be compensated for by inclusion of the netsmen in the licence process, but 

may possibly result in increased damage or loss of fishing gear in a few cases.  The potential costs 

cannot be assessed as the current encounter rate of seals with fishing gear and the level of damage 

inflicted is not known.  

282. Any measures which result in significantly greater numbers of seals being killed may have a 

detrimental impact on the revenue of the tourism industry; however this can be mitigated by allowing 

the consideration of the importance of local tourism interests as part of the licence process. 

283. For seals offences the penalties will be brought into line with those for offences against European 

Protected Species (such as dolphins and otters).   
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PART 6 - ENFORCEMENT POWERS 

284. The Bill creates new provisions for the better management of Scottish and other UK waters. To 

be effective this will require regular compliance monitoring to enable Scottish Ministers to monitor 

human activity in the marine environment and take appropriate measures to ensure compliance.   

285. Marine Scotland will form the core of the enforcement of the measures under the Bill.  Common 

enforcement powers will be available to officers appointed by Scottish Ministers to carry out 

inspections and investigate offences under nature conservation and licensing provisions.  This 

adaptation of roles will be achieved administratively and will not itself require legislation, although 

Marine Scotland officers will have the new common enforcement powers available to them. 

286. Under the new arrangements, Marine Scotland will become involved in compliance monitoring 

for areas other than fisheries - such as nature conservation and licensing.  In doing so they will work 

with and have the support Scottish Natural Heritage (SNH), Historic Scotland (HS) and the Scottish 

Environment Protection Agency (SEPA), as well as working with the police where necessary.  

Costs to the Scottish Government 

287. Scottish Ministers will integrate the compliance monitoring capacity of Fisheries Research 

Services (FRS) and Scottish Fisheries Protection Agency (SFPA) within the new organisation Marine 

Scotland.  SFPA control the majority of compliance monitoring assets currently available – these 

include 4 vessels and 2 aircraft.  In the short term we anticipate Marine Scotland will have sufficient 

compliance monitoring capacity to address fisheries, and concurrently extend their activities to include 

compliance monitoring of licensing and conservation from 2010.  Marine Scotland will in due course 

develop a compliance strategy which covers all marine compliance activity, and that strategy will 

inform resource requirements in the medium to long term.  In the case of monitoring compliance with 

conservation we anticipate a significant overlap with compliance monitoring of fishing.  Over the 

longer term we estimate (see Table 5 on page 50) that an additional compliance monitoring 

/enforcement cost associated with marine protected areas of £12,000 per site per year.  

Costs on other bodies, individuals and businesses 

288. The common enforcement powers will be robust, providing significant powers to enforce marine 

legislation and prosecute offenders where necessary.  High fines will be available to courts where the 

accused are found guilty of committing offences in the marine environment.   

289. There will be a maximum fine level of £50,000 on summary conviction for intentional or reckless 

damage to any key feature of a Marine Natura site.  Likewise for damaging a Marine Protected Area it 

is intended to make a £50,000 fine available for a summary conviction, and on indictment a fine.  

Decisions on the fine level for breaching a Conservation Order set up to protect an MPA or Marine 

Natura site have yet to be made. 

290. For other protected marine species, legislation will remain unaltered and fine levels available to 

courts will remain the same.  
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SUMMARY  

 

291. Table F below provides a summary of the costs to Scottish Government outlined in Tables A to 

E. 

Table F: Summary table 

 

Note:  costs associated in Tables A.2, A.3 and A.4 could make a difference in terms of savings. 

 

 

 

 

 

ALL 

FIGURES 

£m 

2009-

10 

2010-

11 

2011-

12 

2012-

13 

2013-

14 

2014-

15 

2015-

16 

2016-

17 

2017-

18 

2018-

19 

2019-

20 

Total Cost of 

Marine 

Planning 

Table A.1 

 0.38 0.58 2.75 4.29 4.49 4.69 5.38 5.28 5.57 5.57 

Total cost 

savings of 

Marine 

Licensing 

Table B 

 -0.06 -0.06 -0.06 -0.06 -0.06 -0.06 -0.06 -0.06 -0.06 -0.06 

Total Costs 

of 

Conservation 

and MPAs 

Table C 

0.20 1.01 1.18 0.52 0.37 0.38 0.39 1.15 1.17 0.58 0.59 

Total cost of 

historic 

environment 

provisions 

Table D 

 0.16 0.45 0.50 0.50 0.50 0.50 0.50 0.50 0.50 0.50 

Total cost of 

changes to 

seals 

legislation 

Table E 

0.15 0.40 0.025 0.025 0.025 0.025 0.025 0.025 0.025 0.025 0.025 

            

TOTAL  0.35 1.88 2.16 3.73 5.12 5.33 5.54 6.99 6.91 6.61 6.63 
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—————————— 

 

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

292. On 29 April 2009, the Cabinet Secretary for Rural Affairs and the Environment (Richard 

Lochhead MSP) made the following statement: 

―In my view, the provisions of the Marine (Scotland) Bill would be within the legislative 

competence of the Scottish Parliament.‖ 

 

—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE COMPETENCE 

 

293. On 29 April 2009, the Presiding Officer (Alex Fergusson MSP) made the following statement: 

―In my view, the provisions of the Marine (Scotland) Bill would be within the legislative 

competence of the Scottish Parliament.‖ 

 

 

 

157



This document relates to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

SP Bill 25–PM 1 Session 3 (2009) 

 

 

MARINE (SCOTLAND) BILL 

 
—————————— 

  

POLICY MEMORANDUM 

 

 

INTRODUCTION 

1. This document relates to the Marine (Scotland) Bill introduced in the Scottish Parliament 

on 29 April 2009. It has been prepared by the Scottish Government to satisfy Rule 9.3.3(c) of the 

Parliament‘s Standing Orders.  The contents are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Parliament.  Explanatory Notes and other 

accompanying documents are published separately as SP Bill 25–EN.  

POLICY OBJECTIVES OF THE BILL 

2. Increasingly there are competing demands on Scotland‘s marine environment from 

fisheries, aquaculture, shipping, ports and harbours, recreational activity, conservation, dredging, 

oil and gas extraction and renewable energy.  Some of these activities are controlled through 

licensing while fisheries are managed through the EU Common Fisheries Policy.  However, 

there is little strategic overview of the use of the marine environment: licensing is designed to 

control the environmental impact of certain activities but it does not and cannot address conflicts 

that may arise between marine activities.  The provisions in this Bill create a framework to 

manage the growing and competing demands for the use of marine resources in the seas around 

Scotland, integrating environmental and socio-economic considerations to maximise economic 

growth within sustainable environmental limits.  

3. The main Parts of the Bill are: 

 Part 2 creates a statutory marine planning framework with distinct national and 

regional structures. A national marine plan will identify national strategic objectives 

and priorities for the marine environment. The Bill provides powers for Ministers to 

create Scottish Marine Regions and to delegate regional planning functions.  At a 

local level, marine planning will be implemented within Scottish Marine Regions by 

a partnership comprising local stakeholders or a public authority, leading to 

increased local transparency and accountability.  

 Part 3 facilitates streamlining of marine licensing and marine consents and therefore 

a reduction in regulatory burden. Provisions identify licensable marine activities, and 

the licensing process, including specific factors to be taken into account during the 

determination of licence applications. This Part also provides for enforcement of 

licences and licence conditions and appeals. 

 Part 4 contains provisions for the establishment of marine protected areas and the 

introduction of marine conservation orders as appropriate to the management of the 
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areas. The Part also provides for the Scottish Natural Heritage marine wildlife 

licensing functions under the Wildlife and Countryside Act 1981 to be transferred to 

the Scottish Ministers.  

 Part 5 repeals the Conservation of Seals Act 1970 and introduces a licence regime 

appropriate for the management of seals in Scottish waters.  

 Part 6 provides for a range of common enforcement powers applicable to the 

enforcement of both licensing and nature conservation provisions.  

 Part 7 includes general provisions concerning matters such as Crown application, 

offences by bodies corporate, ancillary provision, and orders and regulations.  

 

BACKGROUND 

4. In recent years there has been a growing demand in Scotland for change in the 

management of Scotland‘s seas.  Change that will deliver better stewardship of the seas, 

ensuring they provide enhanced opportunity for economic growth while continuing to provide 

existing benefits for future generations. The case for change was highlighted in two reports 

published in 2007.  

5. The Environment and Rural Development Committee (ERDC) of the Scottish Parliament 

following its inquiry into the Marine Environment in 2007 (session 2) identified Scotland‘s 

marine environment as a ―dynamic, robust and yet delicately balanced resource, with an 

immense economic and iconic value to Scotland‖. The Report
1
 considered that ―the value of the 

marine environment can be eroded through over-intensive, inappropriate, insensitive or 

cumulative impacts, or the failure to address pressures‖. The committee‘s report focused on how 

to effectively manage the pressures on the marine environment, recommending a new system of 

marine planning, a more integrated regulatory system for marine activities, the need for marine 

protected areas, further research and for a marine management organisation to simplify 

governance and not add to bureaucracy. 

6. The Advisory Group on Marine and Coastal Strategy
2
 (AGMACS), a marine stakeholder 

group formed to provide advice to Ministers on the application of principles of sustainable 

development to coastal and marine environments, also recommended changes to the legislative 

framework including marine planning. In addition, it recommended a three pillar approach to 

marine nature conservation (species conservation, policy and site protection), as well as a marine 

management organisation responsible for marine nature conservation and fisheries out to 200 

nautical miles. 

7. In January 2008, the Cabinet Secretary for Rural Affairs and the Environment convened 

the Sustainable Seas Task Force
3
 to input into the development of the Scottish Government‘s 

planned consultation on a Scottish Marine Bill, building on and taking forward the work of the 

                                                 
1
 Environment and Rural Development Committee Report on Inquiry into the Marine Environment 

http://www.scottish.parliament.uk/business/committees/environment/reports-07/rar07-04-00.htm 
2
 Advisory Group on Marine and Coastal Strategy 

http://www.scotland.gov.uk/Topics/Environment/16440/AGMACS 
3
 Sustainable Seas Task Force membership: http://www.scotland.gov.uk/Resource/Doc/1057/0056598.pdf 

159

http://www.scotland.gov.uk/Resource/Doc/1057/0056598.pdf
http://archive.scottish.parliament.uk/business/committees/environment/reports-07/rar07-04-00.htm
http://www.scotland.gov.uk/Topics/marine/seamanagement/marineact/16440


This document relates to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 3  

ERDC and AGMACS. The Sustainable Seas Task Force represented a diversity of marine 

interests including fishing, aquaculture, conservation, industry, shipping and leisure. 

8. Sustainable Seas for All – a consultation on Scotland’s first marine bill
4
 was launched on 

14 July and closed on 6 October 2008.  Proposals for consultation included: 

 a new statutory marine planning system to balance conflicting use of marine 

resources and deliver Integrated Coastal Zone Management 

 streamlined and rationalised licences for marine based activities and impacts to 

reduce the regulatory burden 

 improved compliance monitoring and enforcement of licence regimes by reviewing 

and consolidating powers 

 improved nature conservation based on a 3 pillar approach (species conservation, site 

protection and wider seas measures) and improved seal conservation measures 

 Marine Scotland as a body responsible for improved stewardship of the seas 

 development of marine science strategy to focus marine scientific effort  

9. Responses showed broad general support for the vision of a framework as set out in the 

consultation document. Non-confidential responses
5
, an analysis of responses and the formal 

Scottish Government response to the consultation can be viewed on the Scottish Government 

website.   

UK and international background 

10. The proposals in the Bill reflect international trends towards greater management and 

stewardship of the seas.  The EU Marine Strategy Framework Directive
6
 sets out a European 

wide approach to delivering better management of the seas, including descriptors of Good 

Environmental Status.  This will require assessment and delivery of Good Environmental Status 

in the regional seas around Scotland.  It also requires an integrated and planned approach to the 

management of the seas. The Bill proposes management tools which would be used to deliver 

the requirements of the Marine Strategy Framework Directive. 

11. There are also a number of other international agreements where Scotland has a specific 

role to play in ensuring marine commitments are met.  These include commitments under the 

World Summit on Sustainable Development, the Convention on Biological Diversity and the 

Oslo-Paris Convention for Protection of the Marine Environment of the North-East Atlantic 

(OSPAR).  The marine nature conservation and marine planning proposals in the draft Bill will 

help Scottish Government to deliver it‘s obligations in terms of an ecosystem approach and 

contribution to a network of Marine Protected Areas.  The World Summit on Sustainable 

Development took place in Johannesburg, South Africa in 2002. It brought together 

                                                 
4
 Sustainable Seas For All – a consultation on Scotland‘s first marine bill: http://www.scotland.gov.uk/marinebill 

5
 Non- confidential responses to Sustainable Seas for All – a consultation on Scotland’s first marine bill: 

http://www.scotland.gov.uk/Publications/2008/11/13100309/0 

6
 EU Marine Strategy Framework Directive: http://www.scotland.gov.uk/Topics/Environment/16440/msfd 
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Governments, non-governmental organisations, businesses and others to focus on actions to 

achieve sustainable development.  Governments agreed and reaffirmed a wide range of 

commitments and targets.  One of the commitments was to develop and facilitate the use of 

diverse approaches and tools, including the establishment of representative networks of marine 

protected areas by 2012 consistent with international law and based on scientific information. 

12. The UK Government has brought forward the Marine and Coastal Access Bill.
7
 This UK 

Bill proposes new powers on marine issues falling within the responsibility of the UK 

Parliament.  The proposals in the Marine (Scotland) Bill are complementary to the UK Bill.  

Together with proposed legislation in Northern Ireland the proposals in the Bills provide for a 

framework of co-operation between the different administrations in the UK on marine matters. 

The UK Marine Policy Statement is to be an agreed high level statement of the policies and 

priorities for the seas around the UK involving Scottish, UK, Northern Irish and Welsh 

Ministers. Scottish Ministers can choose not to agree to the UK Marine Policy Statement.   If 

agreed the Statement will guide decision making in all of Scotland‘s seas, including the Scottish 

in-shore area.  It will be laid in the Scottish Parliament before adoption. 

13. The UK Bill also includes proposals for Scottish Ministers to take on marine planning 

and conservation functions in the offshore area, under defined procedures.  Again the detailed 

proposals in the Marine (Scotland Bill) are complementary to the proposals in the UK Bill. As 

far as possible the Scottish Government will aim to administer common processes in-shore and 

off-shore to minimise the administrative burden. 

14. The marine licensing function had previously been executively devolved to Scottish 

Ministers and the UK Bill continues that approach. Scottish Ministers will be the licensing 

authority for the Scottish offshore region 12 to 200 nautical miles in the UK Bill and will deliver 

a licensing system for the area 0 to 12 nautical miles in the Scottish Marine Bill that is 

complimentary to the licensing system 12 to 200 nautical miles.  

Management and Delivery 

15. As well as the key elements of the Bill, a common feature of the reports of the AGMACS 

and ERDC reports was the need for a lead body to deliver sustainable management of Scotland‘s 

seas.  The consultation document Sustainable Seas for All proposed Marine Scotland as a 

delivery body for marine policy to raise the profile of the coastal and marine area and act as a 

champion with integrated responsibility for the stewardship of Scotland‘s seas. 

16. Responses to the consultation indicated strong support for Marine Scotland and for it to 

provide better integrated and streamlined delivery in the marine area.  Having considered the 

responses, Scottish Minsters announced the formation of Marine Scotland which came into 

effect on 1 April 2009, integrating the resources and expertise of Scottish Government Marine 

Directorate, Fisheries Research Services and the Scottish Fisheries Protection Agency as a 

Directorate of Scottish Government with a distinct identity.   

                                                 
7
 UK Marine and Coastal Access Bill: http://www.defra.gov.uk/marine/legislation/index.htm 
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17. Marine Scotland brings together policy, science and frontline delivery into a single 

organisation and will set the overall framework for marine activities in Scottish waters through 

marine planning.  It will be responsible for other improvements to marine management 

contained in the Bill and for the implementation and enforcement of marine policy.  

PART 2: MARINE PLANNING 

18. Marine planning is a new formal process which will help to manage marine resources 

effectively and protect the environment.  It will involve bringing together and clarifying policies 

for the marine environment.  The Bill proposes a statutory marine planning system to manage 

the resource needs of different sectors for marine space.  The planning system will provide a 

framework for decision making with better information on marine areas, reducing search costs 

and risk for developers while identifying and protecting key environmental sites.  The formal 

planning process will provide a framework within which difficult questions about resource use 

and protection can be considered in a measured and objective fashion taking account of the 

diverse range of opinion on such projects. The Bill therefore seeks to balance resource use and 

resource protection generating faster sustainable economic growth but safeguarding Scotland‘s 

seas for future generations.   

19.  The policy is for a three tier approach to planning: the international level dealing with 

planning matters that go beyond Scotland; the Scotland level which will set out the national 

marine objectives; and the regional level within Scotland to deal with local planning.  A national 

marine plan will set out strategic objectives for the marine environment in Scottish Waters.  The 

plan will be developed to cover 0 to 200 nautical miles through legislation within the Scottish 

Bill and executive devolution provided through the UK Marine and Coastal Access Bill.  The 

national marine plan will guide regional planning. 

20. Statutory expression of marine planning links beyond Scotland are provided in the UK 

Marine and Coastal Access Bill. Through the Joint Ministerial Committee agreement
8
 the 

Scottish Ministers have agreed that, if they adopt the UK Marine Policy Statement (MPS) under 

the UK Marine and Coastal Access Bill, the MPS will be applicable to devolved functions in 

both the Scottish inshore and offshore regions (as well as to reserved functions in those regions).  

If the MPS is adopted by the Scottish Ministers, marine planning in the Scottish inshore region 

will therefore be guided by the MPS, allowing for joined up marine planning across the UK.  As 

indicated above, the MPS will set out the high level objectives for contributing to the 

achievement of sustainable development in the UK marine area.  Agreed high level objectives 

endorsed by all the UK administrations were published on 21 April.
9
 The agreement also 

provides for marine planning and conservation provisions to be applicable to reserved matters 

under a forthcoming Scotland Act order, with the approval of UK Ministers. 

21. The Bill provides for the creation of a national marine plan in inshore waters and for 

regional marine plans.  The Scottish Ministers will be responsible for the national marine plan 

                                                 
8
 New Responsibilities:  

 http://www.scotland.gov.uk/Topics/Environment/16440/marine-bill-consultation/newmarineresponsibilities 
9
 Our Seas – a shared resource. High Level Marine Objectives 

http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf 
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which will guide planning and licensing in the Scottish inshore and offshore areas.  It will be in 

conformity with any MPS which has been adopted by the Scottish Ministers.    

22. Scottish Marine Regions will be essential to the delivery of greater local involvement and 

accountability in the management of the regional sea.  The regional marine plans will be guided 

both by the national marine plan which will set out national priorities and objectives, and any 

MPS which has been adopted by the Scottish Ministers. The Bill sets out in detail how marine 

plans will be prepared. Ministers intend that marine plans are developed in an open, transparent 

and accountable way and have sought to create a mechanism to ensure maximum public 

participation in the planning process.  Regional marine plans are to be compatible with adjacent 

regional marine plans and similarly with adjacent terrestrial plans. Ministers wish to consult on 

the characteristic and criteria that will be used to define a Marine Region and to ensure 

arrangements build on existing responsibilities and expertise.  Scottish Government therefore has 

not identified the Scottish Marine Regions in the Bill which provides Ministers with order-

making powers to define the boundaries of Scottish Marine Regions once the consultation is 

complete and decisions have been reached. 

23. Stakeholder participation and engagement of the diversity of marine interests is a key 

component of marine policy, and this is reflected in the provisions within the Bill to consult on 

marine plans prior to formal adoption and to allow their review, amendment or withdrawal. To 

ensure that regional planning conforms with marine objectives, a regional plan can only be 

adopted once agreed by Scottish Ministers. 

24. It is likely that marine plans will take two years to prepare and publish. Capacity and 

tools to implement marine planning are being developed based on experience of marine plan 

preparation through the non-statutory marine planning pilots of the Scottish Sustainable Marine 

Environment Initiative.
10

  The marine planning pilots are based in the Firth of Clyde, Shetland 

Islands and the Sound of Mull. All involve partnership working, have been testing new 

approaches to improve the sustainable management of Scotland‘s marine environment and have 

been developing voluntary marine spatial plans.  Their implementation has been made possible 

through funding from the Scottish Government, SEPA, Scottish Natural Heritage, Crown Estate, 

local authorities and EC support.  Each has been considering with stakeholders the vision for 

theirs seas, key priorities and policies, data issues and how the plan can guide future decisions.  

A marine plan for the Pentland Firth which is a potential key resource for marine renewablesis 

also being developed.  This experience will be drawn on in the preparation for planning at both 

the national and the marine region level.  Further research on socio-economic and ecological 

objectives has been commissioned to support marine planning in Scottish waters.  

25. Marine plans will provide certainty about Scottish Ministers‘ policy intentions as well as 

bringing together the characteristics, opportunities and constraints of the marine environment in 

one document.  They will identify what activities are already going on.  Developers will be able 

to know where they are likely to be able to carry out activities or where conditions or restrictions 

may be placed on what they do.  Certainty will come from the fact that all operators and 

                                                 
10

Scottish Sustainable Marine Environment Initiative 

http://www.scotland.gov.uk/Topics/Environment/16440/SSMEI 
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regulators in the same area are guided by the same plan.  This will ensure that decisions are 

made in a consistent way. 

Delegation of Functions 

26. The Scottish Ministers‘ policy is for regional marine planning functions to be delegated 

locally. The bodies responsible for local marine planning will be known as Marine Planning 

Partnerships. They may either be led by a lead public authority such as a local authority or by an 

unincorporated group of people.  As previously explained, the Bill does not set out how many 

Scottish Marine Regions there should be or what their boundaries should be because this needs 

to be the subject of more detailed consideration.   

27. It is envisaged that marine plans will be developed for different parts of Scotland on a 

phased basis with priority being given to areas where the competition for resources and 

development pressures are highest. 

Integrated Coastal Zone Management 

28. Scottish Ministers remain committed to Integrated Coastal Zone Management (ICZM)
11

 

as a strategic management process which aims to facilitate an integrated approach to the use, 

development and protection of resources across the intensively-used land/sea interface. 

29. In 2002, the EU adopted a recommendation on ICZM
12

 which lists eight principles, 

defining essential characteristics.  These include a broad, holistic approach, a long-term view, 

flexibility, reflection of local characteristics, working with natural processes, inclusiveness and 

participatory, support and involvement of all relevant administrative bodies, and the use of a 

range of measures.  Local Coastal Partnerships tasked with the delivery of ICZM currently exist 

for a number of estuaries and firths.  Between 1993 and 2001 seven Management Strategies were 

developed with stakeholder participation. 

30. The requirement in the Bill for regional marine plans to be compatible with adjacent 

regional marine plans and similarly with adjacent terrestrial plans provides a mechanism for 

delivering ICZM. Scottish Ministers intend to introduce a similar provision for terrestrial plans 

to be compatible with marine plans by way of planning regulations.  Where required, Scottish 

Ministers may also use their power of direction in the Bill to ensure ICZM is delivered by those 

carrying out regional marine planning functions. 

Decisions affected by marine plans 

31. The benefits of better informed and more strategic decisions on resource use are 

recognised and it is intended that marine plans will achieve this by guiding activities within the 

marine environment.  Once the marine plans come into effect, the Scottish Ministers and other 

public authorities must act in accordance with the marine plans when taking any authorisation or 

                                                 
11

  Integrated Coastal Zone Management:  http://ec.europa.eu/environment/iczm/home.htm#zone3 
12

 Recommendation of the European Parliament and the Council  concerning the implementation of Integrated 

Coastal Zone Management in Europe 

 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:148:0024:0027:EN:PDF 
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enforcement decision.  In effect when Scottish Ministers or any other public body take licensing 

decisions these must be in accordance with the marine plan.     

Monitoring and reporting 

32. A suite of marine objectives, including socio-economic and ecosystem objectives will be 

included within national marine plans and reflected within regional plans ensuring a strategic 

component to marine planning is carried throughout the system. A feedback mechanism for 

monitoring delivery of objectives is important and so the Bill requires that the Scottish Ministers 

review the progress towards meeting the objectives set out in the national marine plan.  If after 

review progress is not as expected, the marine plan can be amended or replaced.  Reports on the 

national marine plan and regional plans must be published at least every 5 years. 

Validity of marine plans 

33. The Bill allows for any person aggrieved by a marine plan to make application to the 

Court of Session.  This must be done no later than 6 weeks after the publication of the relevant 

document. 

PART 3: MARINE LICENSING 

34. The current licensing system seeks to protect the environment of the marine and coastal 

area from the impact of marine developments or to minimise the impact of those developments. 

The main change to the current licensing regime is the consolidation and modernisation of Part II 

of the Food and Environment Protection Act 1985 (FEPA) and Part II of the Coast Protection 

Act 1949 (CPA) by way of the new system for a single licence for activities currently requiring 

licensing under both regimes.  FEPA was designed to control dumping at sea and protect the 

marine environment and the life that it supports, human health, and to prevent interference with 

legitimate uses of the seas from possible adverse impacts of new construction on the sea bed. 

CPA was designed to provide for safety of navigation following such construction.  The Bill 

aims to achieve three objectives, firstly by bringing together FEPA, CPA and other pieces of 

legislation set out below to provide a simplified and streamlined way of getting a licence.  By 

creating a common set of procedures Ministers hope to reduce the administrative burden 

involved in getting a licence.  

35.  Secondly, as part of the framework for planning and decision making in the marine area 

the new Marine Bill licence will play an important role in ensuring plans are adhered to.  As 

paragraph 31 indicates, all authorisation and enforcement decisions must be taken in accordance 

with marine plans.  Licensing decisions are authorisation and enforcement decisions.  This wider 

framework will also allow more rounded consideration to be given to any licensing decision. 

36. Licensing for most activities in the Scottish offshore region (12 to 200 nautical miles) 

will be executively devolved to Scottish Ministers by way of the UK Marine and Coastal Access 

Bill, and reflects the licensing proposals in the UK Bill.  The final objective for the licensing 

elements of the Scottish Marine Bill is to deliver a common licensing system with the UK Bill 

ie. across the 12 nautical miles boundary.  The Scottish Bill therefore reflects the changes 

proposed in the UK Bill as well as the changes to the licensing enforcement system proposed in 

the UK Bill.  
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Renewable Energy, Wildlife Licences and Aquaculture 

37. Scottish Ministers intend to streamline the delivery of a range of licences. The Bill 

provides powers to allow Ministers to deliver a single consent to build each new renewable 

energy project.  In addition the Bill provides that Scottish Ministers can deliver wildlife licences 

(including seal licences) and to further streamline the delivery of the marine licensing function.  

38. The Bill seeks to provide a mechanism to reduce the regulatory burden faced by the 

aquaculture industry.  The Bill provides Scottish local authorities with the ability to give up the 

development consent for marine fish farming.  Where a local authority chose to give up the 

development consent for fish farming, then fish farming would become a licensable activity 

within their area.  

Licensable Activities 

39. The Bill sets out a list of licensable activities and, to enable Minister to respond to 

changes in the future, it provides a power to amend the list of licensable activities.  The list of 

licensable activities reflects an amalgamation of the activities in the FEPA and CPA legislation.  

However Ministers have extended the list of licensable activities to include all forms of dredging 

which do not currently require licensing.  The particular focus here is to regulate forms of 

dredging that leave spoil suspended in the water column.  Dredge spoil suspended in the water 

column can be particularly damaging to shellfish and can have widespread environmental 

consequences.  

Registration 

40. As well as reducing the regulatory burden by simplifying licensing procedures, Ministers 

intend to reduce the burden by removing smaller projects from the licensing system. The Bill 

provides Ministers with a regulation making power to establish a specific environmental 

threshold below which activities would be considered to have minimal environmental impact 

and therefore not require a licence.  Such activities that do not require a licence will require to be 

registered.   

Enforcement 

41. The Bill provides both for the issuing of a licence and for conditions to be attached to the 

licence.  The licence and conditions are an essential element in the protection of the marine 

environment, human health and other legitimate uses of the sea.  To ensure licences and licence 

conditions are followed, the Bill provides for a fine up to £50,000 or 2 years imprisonment on 

summary conviction of breaching the licence or licence condition. The Bill also provides 

Scottish Ministers with a series of options before court action. These include various notices as 

well as the ability to create a civil sanctions procedure by order-making powers.    

PART 4: MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE 

PROTECTED AREA 

42. Enhanced nature conservation powers are necessary if the biological diversity of the seas 

around Scotland is to be protected, not only for its intrinsic value, but also to ensure marine 

166



This document relates to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 10  

ecosystems continue to provide the economic, social and other benefits for people and their 

communities. As part of the broader agenda of sustainable economic growth, Scottish Ministers‘ 

policy, as expressed in the Marine (Scotland) Bill, is to improve the system of marine nature 

conservation using planning and management tools that deliver practical nature conservation at 

the ecosystem level and through focused improvements to protection of key locations and 

species.  

43. Such improvements will involve identifying marine ecosystem objectives along with 

socio-economic objectives for our seas.  Scottish Ministers intend to make use of the powers 

provided by the Bill to manage Scotland‘s seas in an integrated and coherent manner. Marine 

ecosystem and socio-economic objectives will assist and set the broad agenda for delivery 

through marine planning.  However, the need to use specific, targeted measures to protect certain 

habitats and species considered in need of specific protection or management measures is also 

recognised. 

44. The policy on which the conservation provisions of the Bill is based has been heavily 

informed by these drivers, the Scottish Parliament‘s Environment and Rural Development 

Committee‘s marine inquiry report, the advice of Advisory Group on Marine and Coastal 

Strategy and the Sustainable Seas Task Force.  Following on from the recommendations of these 

forums, the consultation document Sustainable Seas for All proposed a three pillar approach to 

marine nature conservation, namely wider seas measures, species conservation measures and site 

protection. 

45. The Bill‘s provisions include marine planning and licensing which will deliver 

conservation improvements under wider seas measures.  With regards to improved species 

protection, significant improvements to the protection of seals are made by the Bill provisions. 

This is being accompanied by a review of existing species protection measures which may result 

in administrative improvements or amendments to existing wildlife legislation, namely the 

Wildlife and Countryside Act 1981 as deemed necessary.  Finally, provisions for a new power to 

designate marine protected areas (MPAs) will further enhance site protection. 

46. Currently, Scottish Ministers have limited powers to establish areas for marine 

protection, limited mainly to the fulfilment of EU requirements under Natura.  The new MPA 

designation powers provided by the Bill support Scottish Ministers‘ policy, informed by the 

broad consensus within both AGMACS and the SSTF, to widen the circumstances in which 

MPAs can be designated. The new powers allow MPAs to be designated for the purpose of 

nature conservation and for demonstration and research purposes.   

47. It is widely accepted that conservation MPAs can be a useful tool in protecting marine 

biodiversity, and there has been increasing interest in the role of MPA networks stemming from 

international agreements, in particular OSPAR and the World Summit on Sustainable 

Development.  Scottish Ministers recognise the potential value of such networks and the new 

designation powers will enable Scotland to meet national priorities, contribute to networks in 

UK waters and allow Scotland to meet international commitments.   

48. In line with Scottish Ministers‘ commitment to sustainable development, MPA 

designation powers extend to designation for demonstration and research purposes.  It is 
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envisaged that these would be created for demonstrating or carrying out research into sustainable 

forms of marine management or investigating impacts of activities on the marine environment in 

order to inform and underpin future policy. 

49. It is the policy of Scottish Ministers to use the Marine Bill to create MPA designation 

powers that complement the powers to establish and manage MPAs which are proposed in the 

UK Marine Bill for offshore waters adjacent to Scotland. All the administrations in the UK are 

committed to working together for better management of the seas and this includes designation 

and management of areas for marine protection as well as, where necessary, enforcement of 

provisions relating to MPAs. 

50. Scotland has a strong coastal community, with approximately a fifth of the Scottish 

population living within one kilometre of the sea. The importance of the marine environment to 

these communities and the need to involve them in marine decision making is essential.  Those 

communities who have an active interest in areas of the sea should be able to contribute to the 

process of identifying MPAs and therefore the Bill provides for communities to propose MPAs 

for nature conservation, demonstration or research purposes.  It is envisaged that proposals will 

be based on scientific information and demonstrate value to the community and that national 

priorities are met.  

51. A Historic MPA provision is also included in the Bill in order to improve the 

effectiveness of protection for Scotland‘s most important marine historic assets, for example 

historic shipwrecks.  This follows extensive consideration of the case for reform of existing 

mechanisms since publication in 2004 by the Department for Culture, Media and Sport and the 

devolved administrations of the consultation document Protecting the Marine Historic 

Environment, Making the System Work Better
13

.  In March 2008, Scottish Ministers consulted 

further as part of the Scottish Historic Environment Policy (SHEP) series.
14

  The Historic MPA 

power will replace use of scheduling (the Ancient Monuments and Archaeological Areas Act 

1979) for underwater assets while section 1 of the Protection of Wrecks Act 1973 is to be 

repealed.  Historic MPAs will work in much the same way as other types of MPA, allowing 

Scottish Ministers to better target protection according to the needs of each historic asset while 

delivering a more closely integrated approach to protection in general, with associated benefits 

for industry and sea-users in Scotland.  

52. Historic MPAs will allow for protection of Scotland‘s most significant marine historic 

assets and such area of seabed as is considered necessary for the preservation of the asset(s). In 

order to better reflect the full range of historic assets that may be found on the seabed, the scope 

of what types of historic asset can be considered for designation has been broadened by 

comparison with existing mechanisms and will encompass not only built structures and the 

remains of wrecks and aircraft, but also artefact scatters and other material evidence of human 

activity. Designation is to be on the basis of national importance (the existing criterion for 

scheduling of monuments) as this will allow for all archaeological sites and monuments on land 
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 Protecting Our Marine Environment: Making the System Work Better 

http://www.culture.gov.uk/images/consultations/44470DCMScompleteaccess1.pdf 
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 Scottish Historic Environment Policy: The Marine Historic Environment: 
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and at sea in Scotland to be considered for designation against the same criterion. The Historic 

MPA mechanism, taken together with consideration for the marine historic environment within 

marine planning and licensing, accords with certain international commitments under the 

European Convention on the Protection of the Archaeological Heritage
15

 (the ―Valletta 

Convention‖). 

53. To complement the powers in the Bill for MPA designation, criteria for site selection are 

being drawn up and guidance on the determination of national importance for Historic MPAs 

will be set out in the Scottish Historic Environment Policy. As a matter of policy, designation 

will follow due publicity and public consultation, but where there is an urgent need to establish 

an MPA then the requirements for full consultation can be suspended, but the designation will be 

time limited and more permanent designation of the site will follow the usual publicity and 

designation process laid down in the Bill.   

54. In recognition of the social and economic benefits the marine environment offers 

individuals, communities and businesses alike, Scottish Ministers have adopted a policy of 

presumption of use within MPAs.  However, the Bill makes provision for restriction of activities 

in and around MPAs should it be necessary to protect the key features or objectives of the site.   

Designation itself will not restrict or regulate marine activities, although at the time of MPA 

designation, it will automatically become an offence to damage the key features of a nature 

conservation MPA, to damage or disturb the historic asset, or remove whole or part of a Historic 

MPA without authorisation.  

55. Where restriction of activities is necessary, it will be achieved through wider 

management approaches such as marine planning or specific protection via a marine 

conservation order (MCO).  Scottish Ministers‘ view of MCOs with regard to nature 

conservation and demonstration and research MPAs is that they are a tool, one of several, for the 

management and protection of MPAs. It is not Ministers‘ policy to use MCOs automatically for 

every MPA. They will be used judiciously as and when the need for them arises, and according 

to the specific requirements of site protection. In some cases they may not be needed at all, 

because either the MPA is not under significant threat from any particular activities, or because 

other measures, such as planning restrictions, voluntary measures or management schemes are 

better suited.  It is envisaged that only in rare cases will they be used to completely prevent an 

activity from taking place and in nature conservation and demonstration and research MPAs.   

For Historic MPAs, MCOs will be an important tool for managing investigations directed at the 

marine historic asset and on occasion, for example following the discovery of a historic 

shipwreck that is considered particularly vulnerable to looting, they may need to be used to 

manage access. MCOs will be made by statutory instrument.  The MCO power will complement 

existing powers to control fisheries. 

56. It is accepted that in some circumstances there may be a need to act quickly to protect a 

marine feature, such as the discovery of a threatened fragile or rare marine habitat.  Powers will 

therefore be available to make an Urgent MCO where there is an urgent need to regulate an 

activity that could significantly impact on a marine feature.  This will allow Scottish Ministers to 

suspend the usual publicity requirements prior to making the MCO.  However the Urgent MCO 

                                                 
15

 The European Convention on the Protection of the Archaeological Heritage (Revised) CETS No: 143 : 
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will still be made by statutory instrument and be subject to Parliamentary scrutiny, and Scottish 

Ministers will still be required to publicise the MCO once it is made. This sort of MCO will be 

time limited to 12 months in the first instance. It is not the policy intention that the use of Urgent 

MCOs will be common. 

57. An MCO may provide for Scottish Ministers to authorise activities which would 

otherwise be unlawful under the order and to attach conditions to the authorisation.  This stems 

from the policy that management of MPAs should allow for flexibility, with due checks and 

balances, as part of holistic management and use of the seas. 

58. Appropriate levels of fines have been set for cases where persons have been found guilty 

of damaging the key features of Nature Conservation or Historic MPAs, or for breaking the 

terms of MCOs for any type of site.  This should meet the policy aim that deterrents should be 

robust enough to deter significant damage to MPAs which may be irreversible. 

59. The Bill also provides for empowering public authorities to establish Management 

Schemes for the protection of Nature Conservation and Demonstration and Research MPAs. 

Also, public authorities exercising a function capable of significantly affecting an MPA will be 

duty bound to exercise their functions in a way that best furthers or least hinders the stated 

purpose(s) or objective(s) of the MPA.  This stems from the need to empower local authorities 

with decision making roles relating to marine activities that could impact on MPAs, but also to 

clearly define their roles and responsibilities with respect to this. 

60. Given the new powers to establish MPAs, the existing provisions in the Wildlife and 

Countryside Act 1981 for establishing Marine Nature Reserves will be repealed by the Bill.  No 

Marine Nature Reserves have ever been designated in Scotland and in line with the general 

principle of removing redundant legislation, and the outdated statute provisions for establishing 

such reserves will be removed. 

61. In keeping with the policy intent to modernise and streamline marine licensing to allow 

for better integration of marine licensing and decision making via Marine Scotland, SNH 

wildlife licensing functions in the Scottish marine area under the Wildlife and Countryside Act 

1981 will be transferred to Scottish Ministers. 

PART 5: CONSERVATION OF SEALS 

62. There have been significant concerns about several aspects of the Conservation of Seals 

Act 1970 which is almost 40 years old and in need of updating. The Scottish Government 

worked through the Scottish Seals Forum,
16

 a diverse stakeholder group tasked with developing 

a co-ordinated approach to seal population management, to develop proposals for improvement 

which were set out in the consultation Sustainable Seas for All. The responses indicated a strong 

desire for changes to the current seals legislation showing support for increased protection for 

seals, especially in light of the recent decline in some common seal populations. However, there 

was also support for some form of limited seal management to continue to protect sustainable 

fisheries and fish farms from seal impacts. The Bill therefore seeks to provide additional 
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protection for seals whilst permitting well-monitored local management of individual seals on an 

equal basis for all the relevant industry sectors.  

63. A successful pilot scheme in Moray Firth (the Moray Firth Seal Management Plan
17

) has 

provided a framework for the Bill proposals for the management of seals.  This is based on 

cooperation by the District Salmon Fishery Boards.  It involves research and application of non-

lethal deterrence.  It also involves working with scientists who advise on permitted biological 

removal taking into account numbers of each species and using a Code of Practice for the 

humane control of seals.  Bureaucracy is limited because licences are administered on a group 

basis, rather than individual operators. 

64. The Bill provides a statutory framework for introducing similar arrangement throughout 

Scotland.  It repeals the Conservation of Seals Act 1970 and replaces the offences under it with 

provision for an offence of killing, injuring or taking a seal. Derogations will permit limited 

killing or taking of seals under licence in certain circumstances such as the prevention of serious 

damage to fisheries, including netting stations, and fish farms. In addition to this, specific 

exceptions will permit killing or taking of seals without a licence in circumstances such as mercy 

killings or tending where animal welfare is a consideration. 

65. The Bill provides for reporting and monitoring of seals killed or taken in certain 

circumstances, including under licence, in order to monitor the level of activity and control 

potential impacts on seal populations. 

66. The Bill provides for a licensing regime to be administered by Scottish Ministers and 

describes the purposes for which licences may be granted. Extra protection is afforded to specific 

vulnerable seal populations by the introduction of additional licensing ‗tests‘ which become 

necessary when management could impact on such populations. Provision is made for the 

possibility of charging for licences.  Scottish Ministers expect to introduce this on a group basis 

following the model of the Moray Firth pilot to limit bureaucracy. 

67. A seal licence has to specify the method of killing or taking to be used by the holder in 

consideration of animal welfare and in order to ensure that no prohibited methods of killing or 

taking are used. 

68. The Scottish Ministers must consult the Natural Environment Research Council in certain 

circumstances to ensure that all seal management is informed by sound scientific advice
18

. 

69.  The Bill increases the penalties for offences against seals in line with those set out in 

other wildlife legislation, namely the Wildlife and Countryside Act 1981
19

 and the Conservation 
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 Natural Environment Research Council (NERC) Special Committee on Seals 
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(Natural Habitats, &c.) Regulations 1994
20

 to ensure that any penalty is appropriate to the 

seriousness of the nature of the offence committed. 

70. The Bill makes provision in relation to the apprehension of offenders, powers of search 

and seizure, forfeitures, entry upon land and the giving of notices to ensure enforcement is made 

as practical as possible. 

PART 6: ENFORCEMENT 

71. While it is believed that the majority of marine activities are carried out in a responsible 

way, the right tools need to be available to deal with those operating without a licence or posing 

a risk to the environment, human health or breaking the terms of any nature conservation 

provisions. Modernisation of the enforcement powers to introduce a wider range of tools for 

enforcement from advice, statutory notices and monetary penalties, through to prosecution. The 

Bill provides for Scottish Ministers to appoint enforcement officers and gives those officers a set 

of common enforcement powers to enforce relevant marine legislation. Although the sections of 

the Bill that deal with enforcement may appear quite lengthy and detailed, their aims are simple. 

It is to ensure that marine enforcement officers in Scotland are able to effectively and properly 

carry out their enforcement activities. In terms of policy, the Scottish Government has 

considered it expedient that the powers of enforcement officers in Scotland should parallel those 

powers created under the UK Marine Bill for the UK marine enforcement officers. This is for 

better practical enforcement across the whole of the UK seas. In particular this paralleling of 

enforcement powers will be particularly useful because Scottish enforcement officers will be 

enforcing both within the 12 nautical mile zone, mostly under Scottish legislation, and outwith 

12 nautical miles under UK legislation. This will meet the Scottish Government‘s policy which 

is, as far as possible in relation to cross border activities such as enforcement, to ensure a 

―seamless join‖.  

72. As well as common enforcement powers there are specific provisions relating to 

enforcement of marine licensing and marine nature conservation provisions in the appropriate 

sections of the Bill.  These are similar to UK Bill provisions and tailored to the requirements for 

these two areas of enforcement.   

PART 7:  GENERAL PROVISIONS 

73. This Part deals with certain general matters.  It deals with Crown application, in effect the 

Crown will be bound by the Bill.  In addition it deals with bodies corporate, ancillary provisions, 

orders and regulations, interpretation, consequential modification and commencements.   

ALTERNATIVE APPROACHES 

74. As discussed in previous sections, the growing consensus for change to the management 

of Scotland‘s seas in recent years led consecutive forums to conclude that significant legislative 

and administrative reform was necessary. Retaining the status quo would not address the 
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pressure and competition for marine resources in Scottish waters now recognised as a priority for 

the Scottish Government in conjunction with its commitments to sustainable economic growth.  

75. In the absence of Scottish marine legislation, the commitment by the UK Government to 

legislate for UK waters, including 12 to 200 nautical miles around Scotland, would effectively 

result in Scottish territorial seas between 0 to 12 nautical miles becoming isolated as an 

unregulated zone. There would be little integration across jurisdictions resulting in lack of 

coherence of marine management policy and ineffective management. 

76. In developing proposals for a Scottish Marine Bill, the Sustainable Seas Task Force, a 

stakeholder group representing a diversity of marine interests, considered marine planning, 

streamlined licensing and enforcement, marine nature conservation, improved data and science 

and a marine management organisation as the main areas to address to achieve sustainable 

management of Scotland‘s seas. 

77. In a series of workshops, the Task Force considered each subject in detail with regards to 

how concerns could be best addressed, including alternatives to legislation. These discussions 

formed the basis for the Bill proposals and subsequently for the detailed provisions. The reports 

documenting the progress of proposals can be accessed on the Scottish Government webpage.
21

  

78. Alternative options are discussed at length in the Full Regulatory Impact Assessment 

which will be published on the Scottish Government website.   

Marine Planning 

79. A system of marine planning is essential to manage the increasing and often competing 

demands on marine resources.  In the absence of a statutory framework there would be little or 

no formal integrated planning of activities and Scottish Ministers would not be able to have a 

strategic approach to planning.  This would result in the existing situation where conflicts and 

uncertainty about uses of the marine environment could result in costly delays, less efficient use 

of marine space and deterioration of the marine environment.  Scottish Ministers, informed by 

reports of the Advisory Group on Marine and Coastal Strategy, the Scottish Parliament‘s 

Environment and Rural Affairs Committee, and the work of the Sustainable Seas Task Force, 

believe that a statutory marine planning system would be the most effective means of managing 

marine demands. 

Marine Licensing 

80. The current licensing regime involves many separate consents administered by multiple 

organisations/Government departments with different consultation requirements and processes. 

Continuation of the status quo is not in line with the intent of Scottish Ministers to streamline 

and rationalise licensing processes appropriate to modern business needs.  The provision in the 

Bill will achieve simplification and streamlining and ultimately will lead to an integrated 

approach to marine licensing in Scottish seas from 0 to 200 nautical miles.  The result will 

minimise the need for marine developers to make multiple licence applications to multiple 

                                                 
21

 Sustainable seas Task Force – meeting documents 

http://www.scotland.gov.uk/Topics/Environment/Water/16440/SSTF/meetings 

173

http://www.scotland.gov.uk/Topics/marine/seamanagement/marineact/consultation/SSTF/meetings


This document relates to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 17  

bodies as currently occurs. Similar provisions exist within the UK Marine and Coastal Access 

Bill.     

Marine Protection and Enhancement 

81. The Scottish Government considered 3 main options in relation to nature conservation. 

These were: no change, make better use of existing measures or implement new measures and 

policies.   

82. The option of no change was unacceptable to Scottish Ministers as it would not accord 

with its policy of providing, as part of a new framework for the management of Scotland‘s seas, 

a new power to actively manage our seas to achieve better nature conservation. Under this option 

the protection mechanisms under existing legislation would remain although these have limited 

application, and are generally regarded as insufficient. They are restricted to 3 nautical miles and 

the reserve arrangements are based on the voluntary approach and securing co-operation of all 

local interest groups. Neither would the no change option allow Scottish Ministers to fulfil their 

policies of working with the UK Government and other countries to meet OSPAR (Oslo-Paris 

Convention for the Protection of the marine environment of the North East Atlantic) and WSSD 

(World Summit on Sustainable Development) requirements.  

83. Dependence on making better use of existing measures would pose a significant risk that 

it will not deliver Scottish Ministers‘ policies of establishing an effective network of MPAs as 

part of its overall commitment to Sustainable Economic Growth and international agreements. 

84. The third option considered is to implement new measures and policies and Scottish 

Ministers believe this option will allow them to meet their policies of enhanced marine 

conservation and sustainable economic growth and development and while delivering sound 

management of Scotland‘s seas.  

85. Scottish Ministers have considered alternative approaches to Historic MPAs. These 

include retention of existing historic environment site protection mechanisms, pursuing 

opportunities for change to marine heritage protection across the UK, or drafting of alternative 

provisions within the Scottish Marine Bill. Existing provisions are widely considered by key 

stakeholders to be either overly burdensome or ineffective at sea. Proposals for change in 

England and Wales were set out in a draft Heritage Protection Bill but Scottish Ministers opted 

to legislate on this devolved matter in the Scottish Parliament. Options considered as part of the 

Scottish Marine Bill included drafting of an alternative mechanism for historic environment site 

protection that would have been distinct from other approaches to conservation and, at the other 

extreme, full integration with nature conservation. The Historic MPA provision acknowledges 

the common ground that exists with nature conservation but it also reflects the differences. These 

include the characteristics of what is being protected, the international policy drivers that shape 

what is required in legislation, and the framework for delivering the provisions. 

Conservation of Seals 

86. The possibility of producing guidance on seals legislation was explored in the context of 

considering alternatives to legislating for enhanced seal conservation measures.  The guidance 
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was unable to exceed the restrictions of the current legislation sufficiently to secure widespread 

support from the stakeholders.  It therefore became essential to make changes in the legislation 

itself. 

Enforcement 

87. Scottish Ministers have chosen to pursue the policy option of modernising the 

enforcement powers with a view to streamlining and integrating enforcement powers and joining 

up with effective enforcement activity throughout UK seas. The only alternative to this would be 

to leave enforcement powers as they are. Doing so would not take on board the new 

requirements for enforcement of nature conservation and licensing regimes, and would not 

provide for integrated enforcement across UK waters.  Scottish Ministers consider that there is 

therefore no effective alternative to modernising the enforcement regime to meet the 

requirements of the Scottish Marine Bill and cross-border working. 

CONSULTATION 

88. The Scottish Government held a public consultation on proposals for a Scottish Marine 

Bill between 14 July and 6 October 2008. Sustainable Seas For All - a consultation on 

Scotland’s first marine bill
22

 provided an overview of the requirements for change and set out 

proposals to introduce streamlined marine licensing regimes and enforcement, a new statutory 

marine planning framework, improvements to nature conservation measures and integration of 

historic environment site protection, a marine management organisation (Marine Scotland), and 

measures to focus scientific effort, including socio-economic considerations, to underpin policy.  

89. The consultation document was made available on the Scottish Government website and 

distributed to a wide range of stakeholders in hard copy. 

90. A total of 9,135 responses were received, including 8,857 campaign responses from two 

main campaigns. All non confidential responses were published on the Scottish Government 

website
23

. 

Consultation events  

91. A series of 21 public consultation events were undertaken around Scotland‘s coast and 

islands to disseminate information and seek feedback on the proposals. Most events took the 

form of a presentation with open questions and answers; four events included specific themed 

workshops. The events were hosted by Local Coastal Partnerships or arranged in conjunction 

with local authorities or Scottish Sustainable Marine Environment Initiatives. Reports of the 

comments expressed at the meetings were considered during the analysis of responses to the 

consultation. 

                                                 
22

 Sustainable Seas For All – a consultation on Scotland‘s first marine bill: http://www.scotland.gov.uk/marinebill 
23

 Non-confidential responses to Sustainable Seas For All – a consultation on Scotland’s first marine bill: 

http://www.scotland.gov.uk/Publications/2008/11/13100309/0 

175

http://www.scotland.gov.uk/marinebill
http://www.scotland.gov.uk/Publications/2008/11/13100309/0


This document relates to the Marine (Scotland) Bill (SP Bill 25) as introduced in the Scottish 

Parliament on 29 April 2009 

 

 

 19  

Analysis of consultation responses 

92. Scottish Government published Analysis of Responses to the Public Consultation on the 

Scottish Marine Bill‘
24

 on the Scottish Government webpage on 23 January 2009. The Scottish 

Government‘s response to the consultation is also available. 

93.  The analysis demonstrated a high level of support for change to the management and 

legislative framework for managing Scotland‘s seas. A high number of respondents agreed that 

Scottish Ministers/Scottish Parliament should provide a framework to deliver a new system of 

marine planning, improvements to marine nature conservation and a streamlined and modernised 

marine licensing and consents system. Similarly there was broad support for a new structure, 

Marine Scotland to deliver the framework, and for better stewardship of the seas to be backed up 

by robust science and data. The latter two deliverables do not require to be legislated for. 

Strategic Environmental Assessment 

94. A Strategic Environmental Assessment of the consultation proposals was undertaken and 

the Environmental Report was published for public comment on 8 December 2008.
25

  

Regulatory Impact Assessment 

95. A Partial Regulatory Impact Assessment (PRIA) was published for public comment on 

the 15 December 2008
26

. A full Regulatory Impact Assessment will be published on the Scottish 

Government website.  

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

96. In the main this Bill enables future policies to be developed, rather than implements 

detailed policies directly. The most significant policies which the Bill provides for, such as a 

national marine plan, will be subject to future assessments. 

97. The Bill is wide ranging and may affect a diversity of people with an interest in the 

marine environment.  For the purposes of assessing impacts on equal opportunities, the target 

audience is considered in terms of the individuals within the sectors on which the Bill is likely to 

impact: fisheries, aquaculture, industry/transport, ports, recreation/tourism, and conservation.  

98. While little empirical evidence is available which describes the composition of these 

groups according to age, disability, gender, race, sexual orientation or religion/belief, it is 
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generally accepted that interests such as fishing, aquaculture, shipping, ports and harbour 

operation affected by the Bill are dominated by able bodied men (religion/sexual orientation 

unknown).  

99. Extensive consultation was undertaken on the proposals for a Scottish Marine Bill. This 

included assistance with the development of proposals by the Sustainable Seas Task Force, a 

series of consultation events attended by approximately 750 people, and an invitation to 

approximately 800 organisations and individuals to comment on the consultation document.  

Organisations approached included the Church of Scotland Offices, the Commission for Racial 

Equality, Scottish Disability Sport, Women‘s National Commission, Scottish Women‘s Rural 

Institute, Communities Scotland, Scottish Sports Council, Black and Minority Ethnic Elders 

Group, Age Concern (Scotland), SCVO Race Equality Development Unit and the Scottish 

Interfaith Council.  

100. Many of these organisations declined to submit a response. No other respondents raised 

concerns regarding the impact of the proposals on persons defined by age, disability, gender, 

sexual orientation, or belief/religion. 

101. In the majority of cases, future policies arising from the Bill are likely to affect the way 

in which marine activities are regulated and undertaken or else will determine the temporal or 

spatial location of activities. Policies seemingly affecting able bodied men disproportionately in 

industries such as fishing, aquaculture and marine industry in effect will have minimal tangible 

discriminatory impact on them as a defined group.  On balance, such impacts are considered 

proportionate to the over arching and significant benefits the Bill will introduce in terms of 

sustainable management of marine resources.  

102. An Equality Impact Assessment of the Bill has been carried out and will be published on 

the Scottish Government website
27

 

Human Rights 

103. The Scottish Government considers the Bill to be compatible with the European 

Convention on Human Rights.  Issues under Article 6 of the Convention arise relative to Part 3 

of the Bill since decisions on granting, varying or revoking marine licences or on imposing civil 

penalties for breach of the licensing system may involve the determination of a person‘s civil 

rights.  The Bill does, however, require a right of appeal to be provided under secondary 

legislation against any relevant decision, thus allowing compatibility with Article 6.  The 

provisions of Part 6 concerning enforcement may give rise to issues concerning compatibility 

with Article 8 and Article 1 of Protocol 1.  The provisions are not, however, significantly 

different from enforcement provisions in other fields and in the opinion of the Scottish 

Government they strike an appropriate balance between individual rights and the public interest 

in the prevention of crime.    

                                                 
27

 Scottish Government Equality Impact Assessments  
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Island communities  

104. Industries such as fishing, aquaculture, and coastal recreation upon which many remote 

rural and island communities depend may potentially be affected by the Bill provisions for 

marine planning and nature conservation in terms of possible impact on temporal or spatial 

control of activities.  However, social and economic objectives will be identified along with 

marine ecosystem objectives in a national marine plan; the Bill provides for public consultation 

on the national marine plan which in turn will influence local plans. 

105. Local stakeholder participation in the local planning process is a key aim of the Bill. 

Local planning will be undertaken at a regional level with stakeholder consultation prior to 

adoption of regional marine plans. The Bill provides for delegation of planning functions to a 

public authority or an unincorporated group of people within Scottish Marine regions. The 

boundaries of Scottish Marine Regions will be identified by secondary legislation following 

consultation and will be subject to Regulatory Impact Assessment to determine impact on local 

marine stakeholders.  

106. The combination of incorporating social, economic and ecosystem objectives into the 

marine plans and the provision for stakeholder involvement in local planning decisions will 

ensure that issues important to local communities are taken into account within the marine 

planning framework.  

Local government 

107. The Bill seeks to improve local accountability allowing local authorities and other local 

stakeholders to have a say in the management of their local seas.  Within the marine planning 

framework, the Bill will provide for Scottish Marine Regions.  Some local authorities are 

strongly placed to play a leading role within the appropriate Scottish Marine Region. 

108. The Bill also provides for delegation of certain functions to public authorities.  Further 

details are set out in paragraphs 26 and 27.  Decisions by public authorities on marine matters 

will have to be in accordance with marine plans. In order to streamline licensing, the Bill 

provides local authorities with the ability to give up the aquaculture development consenting role 

if they choose to do so.   

Sustainable development 

109. The Scottish Government‘s purpose is to focus government and public services on 

creating a more successful country, with opportunities for all of Scotland to flourish through 

increasing sustainable economic growth. It has defined sustainable economic growth as building 

a dynamic and growing economy that will provide prosperity and opportunities for all, while 

ensuring that future generations can enjoy a better quality of life too. 

110. With a focus of ensuring an overall sustainable approach to managing the marine 

environment, the Bill contributes to achieving this purpose. It also contributes to the Greener 

Strategic Objective ‗to improve Scotland‘s natural and built environment and the sustainable use 
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and enjoyment of it‘ and the National Outcome of valuing and enjoying the built and natural 

environment and protecting and enhancing it for future generations. 

111. The Bill provisions aim to enhance the long-term viability and growth of the various 

marine industries and improve nature conservation measures to protect the natural resource upon 

which may industries and communities depend.  The provisions for management of competing 

demands on marine resources and the reduction of regulatory burdens, whilst providing for 

enhanced protection of the marine environment, are discussed relative to Parts 2 to 5. 

112.  A key focus of the marine planning system is to ensure that Scotland‘s marine and 

coastal environment is clean, healthy, safe, productive and biologically diverse to meet the long 

term needs of people, nature and marine industries.  Social and marine ecosystem factors will be 

taken into account alongside economic growth by the consideration of a series of nationally set 

objectives within the marine planning framework. These objectives will be founded on five 

guiding principles of sustainable development: living within environmental limits, ensuring a 

strong, healthy and just society, achieving a sustainable economy, promoting good governance 

and using science responsibly.  
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MARINE (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Marine (Scotland) Bill.  It 
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the 
reasons for seeking the proposed powers.  This memorandum should be read in conjunction with 
the Explanatory Notes and Policy Memorandum for the Bill. 

OUTLINE OF BILL PROVISIONS 

2. The Bill provisions create a framework to manage growing and competing demands for 
the use of marine resources in the seas around Scotland, integrating environmental and socio-
economic considerations to maximise economic growth within sustainable environmental limits. 

3. The 5 main Parts of the Bill provide for:  

• Creation of a statutory marine planning framework with distinct national and 
regional structures.  The Bill provides powers for Ministers to create Scottish Marine 
Regions and to delegate planning functions in respect of them.   

• Facilitation of streamlining of marine licensing and marine consents and therefore a 
reduction in regulatory burden.  Provisions identify licensable marine activities, and 
the licensing process, including specific factors to be taken into account during the 
determination of licence applications.  This Part also provides for enforcement of 
licences and licence conditions and appeals. 

• Establishment of marine protected areas and the introduction of marine conservation 
orders as appropriate to the management of the areas.  The Part also provides for the 
Scottish Natural Heritage marine wildlife licensing functions under the Wildlife and 
Countryside Act (1981) to be transferred to Scottish Ministers. 

• Repeal of the Conservation of Seals Act 1970 and introduction of a licence regime 
appropriate for the management of seals in Scottish waters.  

• A range of common enforcement powers applicable to both the enforcement of both 
licensing and nature conservation powers. 

• Scottish Ministers to make orders or regulations under the Act. 
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4. Further information about the Bill’s provisions is contained in the Explanatory Notes and 
Financial Memorandum published separately as [SP Bill 25–EN] and in the Policy Memorandum 
published separately as [SP Bill 25–PM]. 

RATIONALE FOR SUBORDINATE LEGISLATION 

5. The Bill contains a number of delegated powers provisions which are explained in more 
detail below.  The Government has had regard when deciding where and how provision should 
be set out in subordinate legislation rather than on the face of the Bill to––  

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances;  

• the need to make proper use of valuable Parliamentary time;  

• the need to ensure that other areas of regulation can be developed in a coherent and 
consistent way by other authorities;  

• the likely frequency of amendment;  

• the possible need to change provisions in a co-ordinated way, for example to react to 
changes in approach when considering roll-out;  

• the need to anticipate the unexpected, which might otherwise frustrate the purpose of 
any provision in primary legislation approved by Parliament. 

6. Where subordinate legislation is required to implement Government policy some form of 
parliamentary procedure may be appropriate.  A balance must be struck between the different 
levels of scrutiny involved in the procedures.  In the Bill the balance reflects the view of the 
Government on the importance of the matter delegated by Parliament.  

DELEGATED POWERS 

7. This Memorandum describes the provisions of the Bill which confer power to make 
subordinate legislation.  It sets out––  

• the persons upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised;  

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision;  

• the Parliamentary procedure, if any, to which the exercise of the power to make 
subordinate legislation is to be subject. 

8. Section 145 contains the general subordinate legislation provisions.  Subsections (2) and 
(3) require all powers to make orders or regulations (except designation orders under section 
58(1)) to be exercised by statutory instrument.  Subsection (1) allows different provisions to be 
made for different purposes and permits the powers to be used to make incidental, consequential, 
supplemental, transitional, transitory or saving provisions.  The general position is that the 
powers exercisable by statutory instrument are subject to negative resolution (subsection (4)).  
The exceptions are (a) commencement orders under section 148(1), which are not subject to any 
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procedure and (b) orders and regulations listed in subsection (5), which are subject to affirmative 
procedure. 

Section 3(4) – Power to designate any part of the Scottish marine area as a Scottish marine 
region 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

9. Section 3(4) makes provision for Scottish Ministers by order to designate any part of the 
Scottish marine area as a Scottish marine region, and for any such order to identify the 
boundaries of the Scottish marine region.  

Reason for taking power 

10. The policy is that marine planning at the regional level will be carried out by Marine 
Planning Partnerships of each Scottish marine region.  The boundaries of these regions are of 
great importance to stakeholders and the Scottish Ministers will consult widely on the criteria for 
their definition.  Once the boundaries have been agreed these will be set out in secondary 
legislation.  Secondary legislation would allow boundaries to be revised through amendments if 
necessary in response to changing circumstances.   

Choice of procedure 

11. As the boundaries of Scottish Marine Regions are of great interest to stakeholders, 
affirmative resolution procedure is considered appropriate. 

Section 17(3) - Powers to amend section 17(1) so as to add or remove any activity from the 
list of licensable marine activities 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

12. This provision allows the Scottish Ministers to respond to changing developmental needs 
within the marine environment by either adding to the list of licensable marine activities or 
removing activities which are considered no longer to need a licence or are no longer carried out. 

Reason for taking power 

13. The developmental needs within the marine environment are likely to change over time 
and it is important to have the flexibility to be able to add or remove activities to or from the list.  
It is therefore appropriate to delegate the power to subordinate legislation. 
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Choice of procedure 

14. The addition or removal of licensable marine activities is likely to be of great interest to 
stakeholders.  Many developments in the marine environment require considerable investment 
and the process of achieving a licence can also be costly.  It is therefore appropriate that any 
order should be subject to an affirmative resolution of the Parliament. 

Section 18(1)(b) - Power to determine fees to accompany licence applications 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

15. This provision allows the Scottish Ministers to determine fees which must be paid when a 
marine licence application is made. 

Reason for taking power 

16. The fees set will be appropriate for the cost recovery of the Scottish Ministers for the 
administering and enforcing the licensing regime.  Costs will vary over time and it is appropriate 
to have the flexibility to increase fees when necessary. 

Choice of procedure 

17. As the fees set will be appropriate for cost recovery, it is considered appropriate that the 
regulations should be subject to negative resolution procedure. 

Section 20(4)(a) - Power to specify the persons or bodies to be consulted with regards to 
each licensing application 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

18. This provision allows the Scottish Ministers to detail by order the persons or bodies that 
must be consulted by them with regards to an application for a licence. 

Reason for taking power 

19. It is considered appropriate to delegate the power to subordinate legislation because the 
persons or bodies that must be consulted will vary over time.  Detailing the consultees by order 
will ensure that applicants will be fully aware of the organisations who will be consulted on their 
applications and that Scottish Minsters must consult those on the list at all times with regards to 
applications.  The persons or bodies to be consulted will be a diverse range of stakeholders with 
an interest and expertise in the marine environment. 
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Choice of procedure 

20. The list of consultees is unlikely to be a contentious issue and so a negative resolution 
procedure is considered appropriate. 

Section 20(7) - Powers to specify standard daily amount in respect of any hearing held in 
connection with an application for a marine licence 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 

21. Section 21(1) enables the Scottish Ministers to hold an inquiry in connection with their 
determination of an application for a marine licence.  Section 21(2) applies subsections (2) to (8) 
of section 210 of the Local Government (Scotland) Act 1973 to any such inquiry.  Section 
210(7B) of that Act gives the Scottish Ministers the power to prescribe by regulations a standard 
daily amount to be used in calculating expenses which may be recovered from parties to the 
inquiry.  Different standard amounts may be prescribed for different categories of inquiry and 
accordingly the effect of section 21(2) of the Bill is to widen the regulation making powers of 
Ministers.  

Reason for taking power 

22. As section 21(2) applies certain general procedural provisions of the 1973 Act to 
inquiries under that section, it was considered appropriate to give the Scottish Ministers the 
extended power to set by regulations a standard daily amount in respect of any hearing on a 
marine licence application. 

Choice of procedure 

23. There is no Parliamentary procedure on regulations under section 210(7B) generally and 
no reason was seen to alter that in the case of exercise of powers under that section as extended 
by the Bill.   

Section 21(2) - Powers to recover costs in relation to carrying out an inquiry under 
subsection 7b of section 210 of the Local Government (Scotland) Act 1973 (c.65) in relation 
to marine licences 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

24. This provision allows the Scottish Ministers by regulation to set out the costs and 
expenses to be recovered for carrying out an inquiry in relation to the determination of an 
application for a marine licence. 
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Reason for taking power 

25. As costs vary over time it is appropriate to have the flexibility to amend the costs when 
necessary. 

Choice of procedure 

26. As the regulations will be for the recovery of costs in relation to the holding of an inquiry 
it is appropriate for this to be subject to negative resolution. 

Section 24(1) - Power to specify activities which will not need a marine licence 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

27. This provision allows the Scottish Ministers by order to exempt certain activities from the 
need to obtain a marine licence.  Any exemption may be unconditional or dependent on 
conditions specified in the order being satisfied. 

Reason for taking power 

28. Activities and the methods of carrying out activities within the marine environment will 
change over time.  It is therefore appropriate to have the flexibility to exempt activities which are 
considered not to require a licence.  Certain activities may not be harmful if carried out in a 
certain manner and so it is also appropriate that activities can be exempted if carried out in a 
manner prescribed by order. 

Choice of procedure 

29. It is possible that some of the activities to be exempted will be of major importance to the 
marine environment and stakeholders will have considerable interest in the outcome.  It is 
therefore considered appropriate to require an affirmative resolution of the Parliament. 

Section 25(1) - Power to allow licensable marine activities which fall below a specified 
threshold of environmental impact to be registered rather than licensed 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

30. The Scottish Ministers may by regulations allow licensable marine activities which fall 
below a specified threshold of environmental impact to be registered rather than licensed. 
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Reason for taking power 

31. There are some uncontroversial marine activities which may have minimal impact on the 
marine environment but which would fall within being licensable activities.  In many respects 
the administrative time spent licensing these projects is not justified by the associated risk or 
degree of protection given.  However, defining a level of project that is deemed too small either 
in scale or environmental impact will take some time to do.  The level may also vary with time 
and flexibility is required to change this where necessary. 

Choice of procedure 

32. The threshold of environmental impact which will determine whether an activity is to be 
licensed or not is likely to generate a lot of stakeholder interest.  It is therefore considered 
appropriate to require an affirmative resolution of the Parliament. 

Section 27(1) - Provision for applications under section 36 of the Electricity Act 1989 and 
application for a marine licence to be considered together 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

33. This provision allows the Scottish Ministers by order to provide a single process where 
an application made under section 36 of the Electricity Act 1989 and an application for a marine 
licence made in respect of the same activity. 

Reason for taking power 

34. The procedural arrangements set out within (or determined under) Part 3 of the Bill for 
applying for a marine licence can be disapplied when the application in question is to be 
considered alongside an application (in respect of the same activity) for a consent under section 
36 of the Electricity Act 1989.  This is in order to simplify and streamline the licensing process.  
Secondary legislation is appropriate for setting out the details of the single process. 

Choice of procedure 

35. As this is mainly a procedural measure to simplify and streamline the licensing process it 
is considered appropriate to apply negative resolution procedure. 
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Section 29(1) - Power to make provision for any person who applies for a marine licence to 
appeal against a decision made under section 22 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

36. This provision requires the Scottish Ministers to make regulations providing applicants 
with a right of appeal against a decision made under section 22. 

Reason for taking power 

37. An appeals process involves the sort of detail more suited to secondary than primary 
legislation. 

Choice of procedure 

38. There is likely to be a lot of stakeholder interest in the appeals process and so it was 
considered appropriate to require an affirmative resolution of the Parliament. 

Section 37(1) - Power to make provision about the imposition of fixed monetary penalties in 
relation to offences under Part 3 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

39. This provision allows the Scottish Ministers by order to set out how fixed monetary 
penalties can be used in relation to offences under Part 3. 

Reason for taking power 

40. To ease pressure in the courts, Ministers propose to create a fixed penalty scheme.  This 
order-making power provides the ability to create such a scheme.  There needs to be the 
flexibility to amend the exact processes for imposing a fixed penalty and to amend the level of 
fixed monetary penalties over time as monetary values change.  The penalty is required to reflect 
the severity of the offence involved.  

Choice of procedure 

41. As fixed monetary penalties are to be imposed on persons who are believed to have 
committed an offence, it is considered appropriate to require an affirmative resolution of the 
Parliament. 
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Section 39(1) - Power to make provision about the imposition of variable monetary 
penalties in relation to offences under Part 3 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

42. This provision allows the Scottish Ministers by order to set out how variable penalties 
can be used in persons in relation to offences under Part 3. 

Reason for taking power 

43. To ease pressure in the courts, Ministers propose to create also a variable monetary 
penalty scheme.  This order-making power provides the ability to create such a scheme.  There 
needs to be the flexibility to change from time to time the exact procedures for imposing variable 
monetary penalties.  

Choice of procedure 

44. As variable monetary penalties are to be imposed on persons who are believed to have 
committed an offence, it is considered appropriate to require an affirmative resolution of the 
Parliament. 

Section 42(1) - Power to provide for any delegable marine licensing functions to be 
exercised by a delegate 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision  

45. This provision allows the Scottish Ministers by order to delegate the exercise of marine 
licensing functions to a public authority or unincorporated group of persons. 

Reason for taking power 

46. Administering the regime in respect of most licensable activities is likely to require a 
high level of input and assessment from Scottish Ministers.  Nonetheless it is conceivable that 
Scottish Ministers might seek in the future to have activities of a more local nature licensed by 
the body to whom marine planning functions for a marine region have been delegated.  This 
power allows for that possibility.   

Choice of procedure 

47. Decisions on licensing can impact on individuals’ livelihoods and therefore it is 
appropriate that any instrument changing who the licensing authority is to be in any particular 
case be made subject to affirmative resolution procedure. 
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Section 45(2) - Powers to prescribe particulars to be contained within a register 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

48. This provision allows the Scottish Ministers to set out by regulations the particulars that 
must be contained within the register of licensing information. 

Reason for taking power 

49. The particulars to be contained within the register may vary over time and so it seems 
appropriate to have the flexibility to amend these when necessary.  The particulars within the 
register will be transparent and applicants will be aware of the information that will be available 
to the public. 

Choice of procedure 

50. As this is an administrative procedure relating to the contents of the register, it was felt 
appropriate that negative resolution procedure be applied. 

Section 45(3) - Power to set out further provisions regarding maintenance of the register of 
licensing information 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision  

51. This provision allows the Scottish Ministers to set out by regulation how the register of 
license information should be kept. 

Reason for taking power 

52. The power allows Ministers to set out matters such as how information on the register 
should be stored.  The level of detail required is more appropriate for subordinate, rather than 
primary, legislation. 

Choice of procedure 

53. These are administrative arrangements and it is therefore thought appropriate for negative 
resolution procedure to be applied. 
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Section 52(1) - Power to make provision for any person to whom a notice listed in 
subsection (2) is issued to appeal against that notice 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision  

54. The provision places a duty on Scottish Ministers to create by regulations an appeals 
system where any person is issued with any of the following notices - a notice varying, 
suspending or revoking a marine license for breach of condition, a compliance notice, a 
remediation notice, a stop notice or an emergency safety notice  

Reason for taking power  

55. Issuing any of the notices set out above could have an impact on an individual’s business 
and livelihood and it is appropriate that the individual in receipt of a notice has the ability to 
challenge it.  The details of any appeals procedure are appropriate for inclusion within secondary 
legislation. 

Choice of procedure   

56. An appeals procedure is an important safeguard within the system and it is therefore 
thought appropriate that affirmative resolution procedure be applied. 

Section 54(3)(1) - Power to provide for marine fish farming not to constitute ‘development’ 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

57. The provision allows Scottish Ministers (with the agreement of the appropriate planning 
authority) to make an order removing aquaculture developments in specified waters from the 
development consenting process set out in the Town and Country Planning (Scotland) Act 1997.  
The provision proceeds by inserting a new section 26AB into that 1997 Act and it is subsection 
(1) of that section which contains the order-making power. 

Reason for taking power 

58. The power will allow the Government to take aquaculture developments out of the 1997 
Act system in cases where the planning authority for the waters in question wish this to happen.  
In such cases, any aquaculture developments will then fall to be regulated under the marine 
licensing system provided for in Part 3 of the Bill (an exemption order under section 24 will 
otherwise keep aquaculture developments out of the licensing system). 
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Choice of procedure 

59. As an order will have the result of moving aquaculture developments in a particular area 
out of the planning regime under Town and Country Planning (Scotland) Act 1997 for good, it is 
considered that affirmative resolution procedure is appropriate.  

Section 68(2) - Power to provide for procedures to be followed at hearings 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

60. Section 68 deals with representations and hearings in relation to a proposed marine 
protected area designation order (or proposals to amend or revoke such an order) under 
section 58.  Section 68(1) provides that Scottish Ministers may, before deciding whether to 
make, amend or revoke such an order, give any person the opportunity to make oral or written 
representations to them or to any person appointed by them for the purpose of a hearing.  
Section 68(2), allows Scottish Ministers to make provisions for the procedure to be followed 
(including decisions as to expenses) at any hearing held under subsection (1).  

Reason for taking power 

61. Provisions concerning procedure at hearings are considered to be appropriate for 
secondary legislation.  

Choice of procedure 

62. As the provisions contained in regulations would be purely procedural in nature, it is 
considered appropriate that negative resolution procedure be applied. 

Section 74(1) - Powers to make marine conservation orders 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament  

Provision 

63. Section 74(1) provides Scottish Ministers with a power to make one or more marine 
conservation orders (MPOs) for the purposes of furthering the stated conservation objectives for 
a nature Conservation MPA, a stated purpose of a Demonstration and Research MPA, or the 
stated preservation objectives of an Historic MPA.  

Reason for taking power 

64. The purpose of an MCO is to provide Scottish Ministers with a tool to regulate activities 
with a view to protecting the key features of an MPA, whether natural or historic, or in the case 
of a Demonstration and Research MPA to safeguard and allow the furtherance of the 
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demonstration or research objectives of the site.  An MCO will not be required in respect of 
every MPA nor will the same measures be needed in every MCO.  It is therefore thought 
appropriate to provide for MCOs to be made as subordinate legislation.   

Choice of procedure 

65. There are not thought to be any special factors justifying affirmative resolution procedure 
and accordingly negative resolution procedure has been applied. 

Section 77(6) - Power to make an urgent continuation order 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

66. Section 77(1) provides that, where Scottish Ministers consider that there is an urgent need 
to protect an MPA, an MCO may be made without the need to apply the terms of section 76 
(which provides for publicity prior to the making of such an order).  Section 77(6) allows 
Scottish Ministers to make an “urgent continuation order” to provide that an order made under 
section 77(1) (an urgent order) is to remain in force for a further period not exceeding 12 
months.  An urgent continuation order can only be made where Scottish Ministers intend to 
make a permanent MCO under section 76 and they have published their proposals to make such 
an order. 

Reason for taking power 

67. The urgent MCO power under section 77(1) allows Scottish Ministers to make an urgent 
order lasting for a period of not more than 12 months.  This should give Scottish Ministers time 
to consider whether a permanent MCO (made under section 74 after following the procedures in 
section 76) is necessary.  However, once that decision is made time will be required for Scottish 
Ministers to prepare and publish details of the permanent MCO and to take account of any 
representations regarding the MCO.  This is the reason why the urgent continuation power is 
considered necessary.  

Choice of procedure 

68. It is considered that any urgent continuation order should be subject to the same 
procedure as a marine conservation order and accordingly negative resolution procedure has 
been applied.  
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Section 79(2) - Power to provide for procedures to be followed in relation to any hearing on 
a proposed marine conservation order 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

69. Section 79(1) makes provision for Scottish Ministers to give any person the opportunity 
to make written or oral representations before an MCO is put in place (or amended or revoked).  
Subsection (2) of section 79 states that Scottish Ministers may make regulations providing for 
the procedure to be followed at any hearing under subsection (1).  

Reason for taking power 

70. To allow Scottish Ministers to set up formal procedures to be followed for hearings held 
under section 79(1).  Provisions concerning procedure at hearings are considered to be 
appropriate for secondary legislation. 

Choice of procedure 

71. As the provisions contained in regulations would be purely procedural in nature, it is 
considered appropriate that negative resolution procedure be applied. 

Section 93 - Penalties in regulations implementing the Habitats Directive for the Scottish 
marine area 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

Provision 

72. This section provides that regulations made under section 2(2) of the European 
Communities Act 1972 (c.68) for the purpose of implementing the Habitats Directive in relation 
to the Scottish marine area may, despite paragraph 1(1)(d) of Schedule 2 to that Act (which 
limits the penalties which may be imposed for criminal offences) create offences punishable on 
summary conviction with a fine not exceeding £50,000 and on conviction on indictment with an 
unlimited fine.  

Reason for taking power 

73. The Scottish Government wishes to see consistency between the levels of penalty 
available for criminal offences in relation to areas designated under this Bill and in relation to 
marine Natura sites designated in implementation of the Habitats Directive.  So as to allow this 
to be achieved, the usual restrictions in the European Communities Act 1972 as to the level of 
criminal penalties which can competently be imposed in regulations under section 2(2) of that 
Act are disapplied.  
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Choice of procedure 

74. Section 93 does not affect in any way the Parliamentary procedure on regulations under 
section 2(2) of the 1972 Act.  Such regulations can be made subject to either affirmative or 
negative resolution procedure. 

Section 102(1) - Powers to introduce fees for seal licences 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

75. Section 102(1) provides that Scottish Ministers may require an application for a seal 
licence (or for a variation of a seal licence) to be accompanied by a fee that may be determined 
by, or in accordance with, regulations made by them. 

Reason for taking power 

76. This is to allow Scottish Ministers to be able to establish a proportionate fee hierarchy for 
seal licences and vary this over time according to circumstances. 

Choice of procedure 

77. It was felt appropriate that since this power deals simply with the setting of fees, a 
negative resolution procedure should be applied. 

Section 144(1) - Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative or negative resolution of the Scottish Parliament 

Provision 

78. The provision empowers Scottish Ministers to make provisions concerning any 
incidental, supplemental, consequential, transitional, transitory or savings matters where this is 
thought to necessary or expedient. 

Reason for taking power 

79. This is a general provision in fairly standard terms which allows Scottish Ministers to 
make provision by order to support the full implementation of the Bill. 

Choice of procedure 

80. Orders under section 144(1) are in general made subject to negative resolution procedure 
but an exception is made where the order adds to, replaces or omits any part of the text of an Act 
(see section 145(5)(e)).  In that case, affirmative resolution procedure applies.  This approach on 
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procedure is in line with the approach taken in most Bills and there are not considered to be any 
special factors justifying a different approach in this case 

Section 148(1) - Powers to appoint the day on which the provisions of the Act come into 
force 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 

81. This provision allows the Scottish Ministers to make provision by order as to 
commencement of the majority of the provisions in the Bill.  Sections 1, 2, 15, 55, 56, 57, 94, 
118, 141, 145, 146 and 148 are exempted from the coverage of this power and will therefore 
come into force on any Act resulting from the Bill receiving Royal Assent. 

Reason for taking power 

82. Exact commencement dates for substantive provisions in the Bill are not yet definitely 
fixed and accordingly the flexibility provided by the ability to make commencement orders is 
required. 

Choice of procedure 

83. In line with general practice, commencement orders under section 148(1) will not be 
subject to any Parliamentary procedure 
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Rural Affairs and Environment Committee 
 

11th Report, 2009 (Session 3) 
 

Stage 1 Report on the Marine (Scotland) Bill 
 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

The Committee reports to the Parliament as follows— 
 
General principles of the Bill 

The Committee welcomes the general principles of the Bill as we consider that it 
will, if implemented following adequate consultation and resourcing, help improve 
the governance and sustainability of Scotland’s seas. (Paragraph 41) 
 
Marine Scotland 

The Committee invites the Cabinet Secretary to clarify the reasons for establishing 
Marine Scotland as a Scottish Government directorate rather than proposing in the 
Bill to establish it as a statutory body, at arms length from the Scottish 
Government. The Committee also invites the Minister to explain what governance 
arrangements he proposes to put in place in order to ensure the independence of 
scientific advice provided to the Scottish Ministers as to the exercise of their 
functions under the Bill. (Paragraph 14) 
 
Policy memorandum 

The Committee invites the Cabinet Secretary to note our observations on the lack 
of detail or proper discussion in parts of the policy memorandum. (Paragraph 37) 
 
The state of Scotland’s seas 

The Committee invites the Cabinet Secretary to clarify whether he considers 
current enforcement provisions on marine littering are sufficiently robust, and 
whether he considers there are sufficient resources for them to be applied 
effectively. (Paragraph 50) 
The Committee recommends that the Bill place a duty on the Scottish Ministers 
and all relevant public bodies, when exercising functions, to have regard to the 
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need to maintain and improve the health of the Scottish marine area. We recognise 
that, were this duty to be inserted into the Bill, there would be a need to provide 
indicators, whether in subordinate legislation or through guidance, as to the factors 
that constitute a healthy marine environment. The Marine Strategy Framework 
Directive, which sets out indicators of “good environmental status”, may provide 
some pointers. (Paragraph 55) 
 
Shellfish industry concerns 

The Committee invites the Cabinet Secretary to note industry concerns as to the 
status of the pacific oyster in the course of preparing the forthcoming Bill on wildlife 
and the natural environment. (Paragraph 57) 
The Committee would encourage the Cabinet Secretary and SEPA to continue to 
engage in dialogue with the Scottish shellfish growers’ industry as to the latter’s 
concerns over the replacement of the Shellfish Waters Directive in 2013. We invite 
the Cabinet Secretary to press for clarification from the European Commission as 
to whether there will be any diminution in the legal protection afforded to growers 
once the new regime under the Water Framework Directive is in place, and to 
indicate whether he would do so before Stage 2. (Paragraph 63) 
 
The Scottish marine area and the meaning of “sea” 

The Committee is content with the definitions used in Part 1. (Paragraph 65) 
 
The national marine plan 

The Committee suggests that it would reflect the national, and indeed international, 
importance of climate change mitigation and adaptation if it were expressly 
included in the list of objectives in section 3(3) that a national marine plan may set 
out. (Paragraph 80) 
The Committee recommends that the Bill expressly sets out a minimum time period 
for Parliamentary consideration of a draft national marine plan. The Committee 
proposes that this be set at 40 sitting days. (Paragraph 82) 
 
Marine planning partnerships 

The Committee largely supports the flexible approach to the membership and 
governance of marine planning partnerships proposed in the Bill. (Paragraph 104) 
The Committee considers that MPPs should be diverse bodies, drawing their 
membership from a wide selection of local stakeholders, and should not be 
dominated by narrow sectoral interests. It follows that we find it almost impossible 
to envisage circumstances where a single public authority would be an appropriate 
“partnership” and suggest that the provision enabling this to happen be removed 
from the Bill. (Paragraph 105) 
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On the other hand, the Committee would make the practical observation that any 
policy-determining body with too large a membership risks being unwieldy and may 
lack the momentum to drive through timeous agreement of a marine plan. As this 
may mean that not every local stakeholder group that wants to be on an MPP will 
end up being on one, Marine Scotland should consider drawing up good practice 
guidelines on ensuring that views can be fed in to MPPs in other ways. The forums 
held by advisory groups for river basin management planning appear to be one 
possible approach to follow. (Paragraph 106) 
The Committee supports each individual MPP having discretion to determine its 
own working practices. However approaches should not be so flexible as to lead to 
national objectives being unrealised or good practice not being shared. To that 
end, the Committee considers that Marine Scotland’s experience and expertise will 
be crucial for the effective running of all MPPs. The Committee would expect that 
Marine Scotland would take the lead role in administering MPPs. (Paragraph 107) 
The Committee also expects that it would be a Marine Scotland representative who 
would chair most MPPs, although there may be instances where it would be more 
appropriate for the representative of a locally-based organisation (most obviously a 
local authority) to take the chair. In all cases, however, the Committee considers 
that it should be for the Cabinet Secretary to appoint the chair of an MPP. 
(Paragraph 108) 
 
Conformity between the national marine plan and regional plans 

The Committee invites the Cabinet Secretary to consider concerns that the 
requirement in section 3(5) that regional marine plans conform to the national plan 
“unless relevant considerations indicate otherwise” is broad, and that “relevant 
considerations” should be defined in the Bill or explained in guidelines. (Paragraph 
109) 
 
Marine region boundaries 

The Committee expects that the Scottish Ministers will consult widely, including 
with the Parliament, before designating Scottish marine regions under section 3(4). 
(Paragraph 115) 
The Committee supports the principle of taking an ecosystem-based approach to 
designation but recognises that the waters surrounding Scotland cannot be broken 
down into discrete clearly-defined ecosystems, and that accordingly it is legitimate 
to take other considerations into account. (Paragraph 116) 
We consider that there is a reasonably clear-cut case for the major firths and for 
the seas surrounding Orkney, Shetland and the Western Isles to be considered 
discrete marine regions. Making the major firths marine regions would also have 
the advantage of enabling a partial integration of river basin management plans 
and regional marine plans. (Paragraph 117) 
The Committee considers that the case for treating the Solway Firth, as much as is 
practicable, as a single area for marine planning purposes is clear. Major planning 
decisions about matters such as sites for renewable energy projects should always 
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be taken having regard to stakeholder views on both sides of the Firth, and the 
necessary legal or administrative arrangements should be in place to ensure that 
this is the case. (Paragraph 123) 
The Committee recognises that the Marine (Scotland) Bill cannot, of itself, produce 
a solution. There should be action at a UK level too and we hope that the UK Bill 
will not be enacted in such a way as to place obstacles in the way of effective 
cross-border working in the Solway area. The Committee seeks assurances from 
the Cabinet Secretary that he has made representations to his UK counterpart to 
this effect. (Paragraph 124) 
 
Appeals against marine plans 

The Committee notes that, whilst a marine plan will be an important document, it 
will not impose justiciable rights or duties on persons. In particular, the Bill will 
enable public authorities, exceptionally, to depart from marine plans in making 
decisions affecting the marine environment. The Committee is therefore 
reasonably satisfied with the restriction of appeals against a marine plan to 
technical objections to the plan. This does however underline the importance of 
plans being properly consulted upon, with all stakeholders, including the Scottish 
Parliament, having adequate opportunity to consider proposals before the Scottish 
Ministers sign any plan off. (Paragraph 130) 
 
Marine planning and the complexity of the current law 

The Committee notes that the Bill will not create a hierarchy of legal rights and 
duties, but hopes that the marine planning process will put legal rights and duties 
within a particular marine area in context enabling stakeholders to make more 
informed decisions about the use of the marine environment. (Paragraph 141) 
However, the Committee invites the Cabinet Secretary to note witnesses’ concerns 
that the law of the sea has become too complex, and to investigate whether this 
can be addressed, for instance through consolidation or codification of legal rights 
and duties, or through instructing Marine Scotland to provide guidance on the 
lawful use of the sea tailored to particular stakeholder groups. In doing so, the 
Committee recognises that much of the law emanates from international sources 
over which the Scottish Government has no direct control. (Paragraph 142) 
 
Marine planning, integrated coastal zone management, and inshore fisheries 
groups 

The Committee supports the application of relevant principles of integrated coastal 
zone management to marine planning and notes that the role of ICZM groups will 
evolve and possibly reduce following implementation of the Bill and the 
establishment of marine planning partnerships. (Paragraph 149) 
The Committee recognises the need for effective local management of inshore 
fisheries. We note that inshore fisheries groups are new bodies that need more 
time to settle into their role. However, the Committee considers that there is a 
strong case for re-examining the role, membership, or indeed existence of IFGs in 

206



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 5

around three or four years’ time, once the Bill, if enacted, is being implemented and 
marine planning partnerships have been set up, and once any reforms arising from 
the European Commission’s green paper on reform of the common fisheries policy 
have become clear. Until this re-examination takes place, it is vital that there be 
effective co-operation between IFGs and MPPs. (Paragraph 150) 
 
Relationship between marine planning and decisions by public authorities 

The Committee considers that section 11 is one of the key provisions of the Bill 
since it is the link between marine planning and the taking of decisions by public 
authorities. It is therefore important that its meaning is properly understood. The 
Committee does not object in principle to a policy of allowing public authorities – 
exceptionally – to take a decision that is not in accordance with a marine plan. 
However more clarity and certainty is needed as to the circumstances where this 
would be permissible than is provided by the phrase “unless relevant 
considerations indicate otherwise”. The Committee recommends that the Bill make 
provision for the Scottish Ministers to issue guidance as to what would amount to 
“relevant considerations” permitting a public authority to depart from a marine plan. 
(Paragraph 153) 
 
Marine licensing and simplification 

The Committee notes that a number of stakeholders are not persuaded that the Bill 
will lead to a simplification of the marine licensing system. Whether the problem 
has simply been a failure to communicate the effect of Part 3 clearly is not 
apparent. If the Government considers that the Bill will enable an integrated 
approach to marine licensing, including the likelihood of a “one stop shop”, there is 
a need for the Cabinet Secretary to state the case more clearly. (Paragraph 165) 
The Committee also seeks clarification that the combined effect of sections 16 and 
17 will neither create a legal overlap, where both Marine Scotland and another 
body have the right to authorise the same type of marine activity, nor create 
uncertainty as to the legal status of pre-existing authorisation powers apparently 
superseded by sections 16 and 17 but not expressly repealed. (Paragraph 166) 
 
Marine licensing and decommissioning 

The Committee considers that a rigorous approach to decommissioning based on 
leaving the sea bed in as close to its original state as possible should continue to 
be the norm. However, Marine Scotland should avoid taking an inflexible approach, 
if that were, for example, to prevent research into the effect of artificial reefs on 
marine biodiversity. In particular, the Committee notes that the creation of a 
Demonstration and Research Marine Protected Area around a marine structure 
could amount to a potential “win-win” situation for industry, science, and 
conservation. In this connection, the Committee notes section 23 of the Bill which 
would enable the Scottish Ministers to vary an existing marine license because of 
increased scientific knowledge relating to the environment, and invites the Cabinet 
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Secretary to clarify whether this power would be available on the application of the 
licensee. (Paragraph 171) 
The Committee invites the Cabinet Secretary to clarify whether a decommissioning 
arrangement that would allow all or part of a marine structure to be laid on the sea 
bed would be dealt with under the Bill as a condition of the original license or as a 
marine activity requiring a further license application. (Paragraph 172) 
The Committee invites both the Cabinet Secretary and the Crown Estate to note 
concerns that the Bill should not lead to the creation of a new decommissioning 
regime running in parallel with that already imposed by the Crown Estate under 
leasing arrangements, without serving any additional purpose. The Committee 
invites Marine Scotland and the Estate to work jointly to address these concerns in 
their future work. (Paragraph 174) 
 
Provision to modify marine licensing requirements 

The Committee agrees with the Subordinate Legislation Committee that the power 
to vary the list of licensable activities in section 17(1) should specify more clearly 
the criteria the Scottish Government may use to determine whether a particular 
activity should be added to or removed from the list. (Paragraph 178) 
 
Activities not requiring a marine license 

The Committee notes the lack of clarity currently as to what the minimum 
environmental threshold will be for registering, rather than licensing, marine 
activity. As this will be of considerable practical concern to stakeholders, the 
Committee considers that the Cabinet Secretary should outline his preliminary 
thinking on this issue during the passage of the Bill, giving an indication of what 
this would mean in practice to stakeholders. (Paragraph 181) 
 
Marine licensing: appeals process 

The Committee recommends that the Bill be amended to set out the fundamental 
elements of an appeals procedure against a marine licensing decision and against 
the issuing of a notice concerning a marine license. (Paragraph 183) 
 
Marine licensing and aquaculture 

The Committee acknowledges the vital importance of there being local input to 
decisions about whether, where, and under what circumstances to authorise a 
marine fish farm. The Committee1 considers that adequate provision could be 
made for this, at a strategic level, by ensuring local input into decisions made by 
MPPs about what areas should be deemed appropriate for fish farming. We 
propose that the Bill should allow local authorities to apply to the Scottish Ministers 
to handle applications for licenses. The Scottish Ministers should be empowered to 

                                            
1 Liam McArthur MSP dissenting 
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allow any such application on cause shown, subject to their reaching a service 
level agreement with the authority on how license applications are to be dealt with. 
(Paragraph 195) 
Where this happens, the Committee proposes2 that the Cabinet Secretary should 
seek to ensure that there is a consistency of approach towards licensing 
aquaculture within each marine region, for instance by providing that, in a region 
bordering two or more local authority areas, only one authority will handle 
applications. (Paragraph 196) 
 
Dredging and marine licensing 

The Committee is reassured to note the Cabinet Secretary’s comments that 
accepted forms of dredging with recognised minimal environmental impacts are 
likely to be exempted. Clearly stakeholders in shipping and ports would appreciate 
having sight of the detail of any proposed exemptions well in advance of the Bill’s 
implementation. The Committee also invites the Cabinet Secretary to consider the 
merits of three-year rather than one-year dredging licenses, which would 
apparently bring Scotland into line with the rest of the UK. (Paragraph 202) 
 
Remediation and marine licensing 

The Committee notes the Cabinet Secretary’s intention to introduce an amendment 
clarifying that a remediation notice may require restoration of a damaged site. We 
call on the Cabinet Secretary to ensure that shipping and port interests, as well as 
environmentalist groups, have the opportunity to consider the proposed approach. 
(Paragraph 206) 
 
Designation of marine protected areas 

The Committee notes that Scotland is under international obligations to create an 
ecologically coherent and representative network of marine protected areas and 
therefore has some concerns that the power to create MPAs under the Bill is 
discretionary. The Committee considers that the Bill should impose a duty on the 
Scottish Ministers to create such a network, as this would both help ensure 
compliance with our international obligations and guarantee further protection of 
the marine ecosystem. (Paragraph 217) 
The Committee is not persuaded that there is a need for a formal process in the Bill 
entitling communities to propose an MPA, especially if the process is to be 
predominantly scientifically driven. However, it is vital that there are open channels 
within Government to enable communities to propose MPAs for consideration, and 
that this is well known at a local level, so that communities feel engaged in the 
process. Marine Scotland should have a clear advocacy role in this regard. MPAs 
will work best where local communities feel that have enjoyed ownership over the 
process of helping create them. (Paragraph 220) 
 
                                            
2 Liam McArthur MSP dissenting 
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Relevance of socioeconomic factors etc in relation to marine protected 
areas 

The Committee agrees with the Scottish Government that the process for 
designating Nature Conservation MPAs should be mainly science driven. However, 
the Committee recommends that provision be inserted into the Bill requiring the 
Scottish Ministers, when drawing up a marine conservation order for an MPA under 
section 74 to have regard (a) to social and economic factors, and (b) the 
desirability of mitigating climate change. (Paragraph 237) 
 
Relationship between marine protected areas and national marine plan 

The Committee invites the Cabinet Secretary to clarify the extent to which, under 
the Bill, there is sufficient linkage between the marine planning process and the 
process of designating MPAs, and whether there is any risk of national objectives 
set out in the national plan (for instance on economic activity or climate change) 
failing to integrate with the designation of a network of MPAs under Part 4. 
(Paragraph 238) 
 
Monitoring of marine protected areas 

The Committee recommends that the Cabinet Secretary consider the merits of the 
Bill requiring MPAs to be regularly monitored and reviewed following designation. 
(Paragraph 242) 
 
Fisheries and marine protected areas 

The Committee notes the discussion at Scottish and UK Governmental level on the 
question of whether fishing activity in MPAs requires additional protection under 
the Bill, and looks forward to being notified of the outcome. However the 
Committee is not convinced that this additional protection is necessary. (Paragraph 
248) 
 
Seal management plans 
The Committee recommends that the Cabinet Secretary consider putting into the 
Bill a requirement to set up seal management plans in all areas of Scotland where 
there is a perceived difficulty in the interaction between seals, angling, and fish 
farms. (Paragraph 269) 
 
Offence of harassing seals 

The Committee invites the Cabinet Secretary to consider including on the face of 
the Bill an offence of intentionally or recklessly harassing seals, whilst recognising 
that careful drafting would be required to address the complexities surrounding the 
issue, including the risk of unintended consequences. (Paragraph 277) 
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Seal licenses: group applications 

The Committee supports the licensing system being sufficiently flexible to allow for 
the issuing of licenses on a group or individual basis as appropriate, recognising 
that there are some practical issues that may need to be ironed out where a group 
license is issued. This approach should go hand in hand with the setting up of 
regional seal management groups, so as to encourage an open and cooperative 
approach to seal management within a particular area. (Paragraph 290) 
 
Seal licenses: marksmanship etc 

The Committee considers that the list of conditions that may be specified in a 
license (as set out in section 100(3)) should include the skill of the marksman, the 
type of firearm used, and the marksman’s proximity to the target. Committee 
members consider that there is a case to be made for some or all of these 
conditions being mandatory for any license. (Paragraph 294) 
 
Seal licenses: “no satisfactory alternative” 

The Committee sees no reason in principle why the requirement that the Scottish 
Ministers may only issue a license to kill or take a seal if there is “no satisfactory 
alternative” to doing so should not apply in all areas, rather than just in seal 
conservation areas as the Bill presently provides. At the same time, the Committee 
seeks clarification from the Government as to what deterrent or combination of 
deterrents could be used to satisfy Ministers that there is ‘no satisfactory 
alternative’ to issuing a licence. (Paragraph 307) 
The Committee recommends that the Scottish Government consider making it a 
condition of granting a licence to shoot a seal that, if the farm is not fitted with anti-
predator nets, the applicant provide an explanation of why this is so. (Paragraph 
308) 
 
Reporting on licensed seal kills 

The Committee recommends that the Cabinet Secretary set out reporting 
standards in guidance. The Committee suggests that there should be a 
requirement on a licensee to report the taking or killing of a seal at least quarterly. 
(Paragraph 314) 
 
General enforcement powers 

The Committee seeks clarification as to whether it is intended that port authorities 
should be compensated for the exercise of the power to direct a ship to port set out 
in section 135 in a manner which has caused them financial loss. (Paragraph 329) 
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Financial issues 

The Committee notes and agrees with the views of the Finance Committee and 
invites the Cabinet Secretary to respond to them, whilst recognising that costs 
falling on the Scottish Government as a result of the UK Marine and Coastal 
Access Bill are not directly a matter for consideration in respect of the Marine 
(Scotland) Bill. (Paragraph 335) 
Concerns have been raised as to the adequacy of data-gathering on the marine 
environment, especially in view of the huge marine planning responsibility that will 
be placed on public authorities, Marine Scotland in particular. The Committee is 
considering this issue separately through its scrutiny of the 2010-11 budget. 
(Paragraph 336) 
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INTRODUCTION 

Lead Committee 

1. The Marine (Scotland) Bill3 was introduced to the Parliament on 29 April 2009. 
The Rural Affairs and Environment Committee was designated the lead Committee 
on the Bill. No secondary committees were designated to report to the lead 
Committee. 

Overall aim of Bill 

2. The Bill’s policy memorandum explains the backdrop to the Bill, and its main 
policy aims— 

“Increasingly there are competing demands on Scotland’s marine environment 
from fisheries, aquaculture, shipping, ports and harbours, recreational activity, 
conservation, dredging, oil and gas extraction and renewable energy. Some of 
these activities are controlled through licensing while fisheries are managed 
through the EU Common Fisheries Policy. However, there is little strategic 
overview of the use of the marine environment: licensing is designed to control 
the environmental impact of certain activities but it does not and cannot address 
conflicts that may arise between marine activities. The provisions in this Bill 
create a framework to manage the growing and competing demands for the use 
of marine resources in the seas around Scotland, integrating environmental and 
socio-economic considerations to maximise economic growth within sustainable 
environmental limits.”4 

3. In other words, most of the Bill is intended to fill something of a policy vacuum in 
the governance of the Scottish marine area, rather than to replace existing law. 
Existing legal obligations in respect of the marine environment, whether they arise 
from international convention, EU law, domestic legislation, or common law, will 
continue to apply, although the intention is that the planning system provided for 
under the Bill will enable these obligations to be managed more effectively, thus 
reducing conflict or confusion, and maximising sustainable development. 

4. The Bill is the product of an extensive and iterative process of policy-making 
involving the Scottish Parliament, the current and previous administrations, and the 
many stakeholders in the Scottish marine environment. In 2007, this Committee’s 
predecessor in the last session of Parliament, the Environment and Rural 
Development Committee (ERDC), published its report5 on the marine environment. 
The report called for more effective management of Scotland’s seas, recommending 
a new system of marine planning, a more integrated regulatory system for marine 
                                            
3 Marine (Scotland) Bill Available at http://www.scottish.parliament.uk/s3/bills/25-MarineScot/b25s3-
introd.pdf 
4 Marine (Scotland) Bill, Policy Memorandum, paragraph 2. Available at 
http://www.scottish.parliament.uk/s3/bills/25-MarineScot/b25s3-introd-pm.pdf 
5 Environment and Rural Development Committee Report on Inquiry into the Marine Environment 
http://www.scottish.parliament.uk/business/committees/environment/reports-07/rar07-04-00.htm 

213

http://archive.scottish.parliament.uk/business/committees/environment/reports-07/rar07-04-00.htm


Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 12

activities, the creation of marine protected areas, and an expansion of research. The 
report also called for a marine management organisation to simplify governance and 
not add to bureaucracy. It is interesting to note the extent to which the Bill now seeks 
to put into place those recommendations.  

5. The previous Scottish administration also appointed the Advisory Group on 
Marine and Coastal Strategy (AGMACS), a marine stakeholder group, to report to 
them6 on the application of sustainable development principles in a coastal and 
marine context. Then, in January 2008, the Cabinet Secretary for Rural Affairs and 
the Environment, Richard Lochhead, convened the Sustainable Seas Task Force, 
representing a diversity of marine interests including fishing, aquaculture, 
conservation, industry, shipping and leisure, to build on this work, in order to develop 
policy on a future marine Bill. The Task Force published its consultation paper, 
Sustainable Seas for All7, in July 2008. Responses received fed into Government 
deliberations on the content of the Bill as introduced.  

6. The Bill has been introduced at around the same time as the introduction of the 
Marine and Coastal Access Bill8 in the UK Parliament. What is proposed under the 
two Bills working together is a three-tiered system for managing the marine 
environment. The highest tier would be the UK Marine Policy Statement, as provided 
for in the UK Bill. The UK Bill gives the governments of the devolved administrations 
the option of signing up to the statement.  

7. In evidence to the Committee, the Cabinet Secretary stated that “the objective is 
that we will agree that” [ie the Marine Policy Statement], and that he was “hopeful”9 
that this would be the case. If there were to be failure to reach agreement, Mr 
Lochhead explained that the Scottish Government’s policy for the wider seas around 
Scotland would be set out in the policy statement within the national marine plan (for 
which see below). 

8. The Marine (Scotland) Bill sets out the remaining two layers. First, it empowers 
the Scottish Ministers to prepare a national marine plan, which is to “state the 
Scottish Ministers’ policies … for and in connection with the sustainable development 
of [the Scottish marine area].”10 

9. Additionally, the Bill empowers the Scottish Ministers to prepare regional marine 
plans, the third and most local tier of management being proposed. They are further 
empowered to delegate any aspect of the preparation of such plans to others, and it 
is the current administration’s policy that this is what should happen in practice. The 
current administration intends that this role should be taken on by Marine Planning 
Partnerships (MPPs); bodies created to draw up plans for particular parts of the 

                                            
6 http://www.scotland.gov.uk/Topics/Environment/16440/AGMACS 
7 Scottish Government (2008) Sustainable Seas for All: a consultation on Scotland's first marine bill. 
Scottish Government.  Available at http://www.scotland.gov.uk/Publications/2008/07/11100221/17 
[Accessed 29 September 2009] 
8 For more details on the UK Bill, and on similarities and differences between the Scottish and UK Bills 
see SPICe briefing: A comparison of the UK and the Scottish Marine Bills, 
http://www.scottish.parliament.uk/business/research/date/index.htm [Accessed 6 October 2009] 
9 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009, 
Col 1887. 
10 Marine (Scotland) Bill, Section 3(2)(a) 
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Scottish marine area. As discussed later, the membership and governance structures 
of MPPs, as well as the boundaries of the areas they should cover, are still be being 
considered at Governmental level, but the intention is that they should be bodies that 
bring together a wide range of stakeholders in the management of Scotland’s marine 
resources – cultural, environmental and economic – and that they should closely 
involve in their work the communities living around the coast of the area they 
manage. 

10. Under the Bill, regional marine plans must conform with the national plan, and it 
is also intended that the national marine plan should not be in conflict with any UK 
Marine Planning Statement in force at the time that the Scottish Government has 
signed up to, thus helping to ensure that all three tiers of planning dovetail. As 
discussed later, one of the recurring themes of evidence-taking at Stage 1 has been 
the question of the extent to which local plans should be a mechanism for 
implementing national priorities identified by the Scottish Ministers. 

11. Two other main aims of the Bill are to reform the marine licensing and consents 
system, the underlying aim being to streamline the regulatory burden, and to 
establish a new regime for designation of marine protected areas (MPAs) under more 
flexible circumstances than the law currently allows for. In tandem with these 
proposals, the Bill provides for the appointment of “marine enforcement officers”, 
empowered to ensure compliance with the new marine licensing regime and the 
protection of the marine environment. The underlying intention is to harmonise 
enforcement powers within the Scottish marine area (see definition below) with 
enforcement powers elsewhere in UK waters. 

12. Finally, the Bill reforms current legislation on the protection and management of 
seals. 

Marine Scotland 
13. Under the UK Marine and Coastal Access Bill, a new statutory body is to be set 
up to deal with most of the new governance arrangements created under that Bill. 
Sustainable Seas for All proposed the establishment of a new structure, Marine 
Scotland, to “deliver sustainable seas” and invited views on the proposition that this 
body “should form part of Scottish Government with appropriate safeguards for 
science and the appeals process.” Responses split almost exactly 50:50 for and 
against Marine Scotland existing within Government. The Scottish Government then 
decided to establish Marine Scotland as a Directorate within Government, and to do 
so, on 1 April, ahead of the Bill’s introduction. Marine Scotland brings together 
various bodies exercising operational responsibilities in respect of the Scottish 
marine area within one corporate structure. As the creation of Marine Scotland was 
an administrative exercise, there is no mention of the body in the Bill. However, the 
current Scottish administration intends that Marine Scotland should have everyday 
operational responsibility for most of the powers and functions that the Bill confers on 
the Scottish Ministers, although the power to delegate responsibilities to a more local 
level (discussed below) is likely to be exercised in some key areas. The Bill’s policy 
memorandum briefly discusses Marine Scotland11 but does not elaborate on the 
“appropriate safeguards” the Scottish Ministers envisaged putting in place to ensure 
the integrity of scientific advice. 
                                            
11 Marine (Scotland) Bill, Policy Memorandum, Paragraphs 15 to 17 
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14. The Committee invites the Cabinet Secretary to clarify the reasons for 
establishing Marine Scotland as a Scottish Government directorate rather than 
proposing in the Bill to establish it as a statutory body, at arms length from the 
Scottish Government. The Committee also invites the Minister to explain what 
governance arrangements he proposes to put in place in order to ensure the 
independence of scientific advice provided to the Scottish Ministers as to the 
exercise of their functions under the Bill. 

Devolution, the “Scottish marine area”, and the international dimension 

15. The Bill applies to the area of sea, including the bed and subsoil of the sea, 
within the Scottish marine area. Under the Bill, the “Scottish marine area” is deemed 
to be that part of the territorial sea adjacent to Scotland, which, in line with 
international convention,12 means the sea out to 12 nautical miles from the Scottish 
coast, except in waters less than 24 miles from Northern Ireland, the Isle of Man, and 
England (ie around the North Channel and Solway Firth), where the median line 
between Scotland and those jurisdictions is followed. 

16. “Sea” is defined as including any area submerged at mean high water spring 
tide and any estuarial waters so far as the tide flows at mean high spring water tide, 
except in relation to the provisions of the Bill on marine protected areas, where a 
slightly more restricted definition is applied in relation to estuarial waters. 

17. As discussed in more detail elsewhere,13 the seas around Scotland are subject 
to a complex mix of reserved and devolved regulatory powers and rights. In general, 
the Scottish Parliament enjoys competence in relation to waters out to the 12 nautical 
mile limit. However, the UK Government continues to hold reserve powers in relation 
to matters such as defence, shipping, border control, and oil and gas.  

18. The Scottish Ministers have recently been given devolved administrative 
responsibility for waters between 12 miles and 200 miles from the Scottish coast in 
relation to matters such as fisheries and the licensing of renewable energy, although 
the Scottish Parliament has no corresponding legislative competence over these 
matters.  

The Crown Estate 
19. The Crown Estate owns most of the seabed out to 12 nautical miles. Anyone 
wishing to make use of the seabed, or place a structure on or over it, must usually 
enter into a leasing arrangement with the Estate. (There are instances of a body such 
as a port authority having purchased the seabed from the Estate but these are 
relatively rare). The Estate also has the right to license marine renewable projects 
out to 200 miles, and has historic rights in relation to various discrete matters (eg 
ownership of native mussel beds). The Crown Estate’s marine property ownership 
means that it exercises an important and sensitive role in communities around 
Scotland’s coastline. Previous work undertaken by the Committee14 has underlined 
that the Estate has had lessons to learn about effective local engagement when 
managing some of its Scottish assets, both terrestrial and maritime. We also noted, 

                                            
12 UN Convention on Law of the Sea (1982) 
13 Scottish Parliament Information Centre briefing: Marine (Scotland) Bill (10 June 2009) 
14 Rural Affairs and Environment Committee, Official Report, 24 October 2007. 
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and welcomed, some recent improvements in its methods of communication, partly in 
response to increased scrutiny. It is to be hoped that this encouraging trend will 
continue, particularly in the context of marine regional planning, which requires 
effective partnership between the key players if it is to be successful. 

European law and international conventions 
20. European law has become increasingly important in a maritime context.15 Since 
1983, Scotland, along with the rest of the UK, has been subject to the common 
fisheries policy, which determines how most commercial fisheries within EU territorial 
waters are to be managed. There is also the Water Framework Directive,16 which 
applies to water in the natural environment, including estuaries and coastal waters, 
and requires member states to protect, enhance and restore all bodies of surface and 
ground water, with the aim of achieving good surface water status by 2015. In 
addition, since 2007 there has been an Integrated Maritime Policy for the European 
Union, which aims to deliver sustainable development for Europe’s seas. The policy 
is at an early stage but can be increasingly expected to influence matters such as 
maritime transport, climate change and pollution, and maritime research. There is 
also the EU Marine Strategy Framework Directive,17 which member states must have 
transposed into domestic law by 2010. This requires member states to maintain 
“good environmental status” for their seas, or to have achieved it by 2020.  

21. The UK has also, since 1972, been a signatory to the OSPAR Convention, an 
international accord on the protection of the marine environment of the north-east 
Atlantic. Decisions of OSPAR are legally binding on the contracting parties. Amongst 
the most important agreements reached by member states was that of July 1998 “to 
promote the establishment of a network of marine protected areas to ensure the 
sustainable use and protection and conservation of marine biological diversity and its 
ecosystems”18. This agreement, and the work that followed it, lie behind Part 4 of the 
Bill.   

22. Over and above international law and policy, there is the simple fact that neither 
marine ecosystems nor ocean currents sit neatly within notional boundaries. Nor 
does pollution. Cooperation at both the UK and international level is vital to ensure 
that Scotland has a healthy marine environment.   

Inshore fisheries groups 
23. Inshore fisheries groups’ role is to improvement the management of commercial 
fisheries within the twelve mile limit.19 IFGs are in the process of being set up all 
around Scotland’s inshore waters. According to the Scottish Government, the bodies 
“aim to improve the management of Scotland's inshore fisheries and to give 
commercial inshore fishermen a strong voice in wider marine management 

                                            
15 For a more detailed discussion, see the Scottish Parliament Information Centre briefing, European 
Dimensions of the Marine Environment. 
http://www.scottish.parliament.uk/business/research/date/index.htm [Accessed 6 October] 
16 Transposed into Scots law by the Water Environment and Water Services (Scotland) Act 2003 
17 EU Marine Strategy Framework Directive.  Available at: 
http://www.semide.net/media_server/files/l/q/EU_MarineStrategy.pdf [Accessed 6 October 2009] 
18 http://www.ospar.org/content/content.asp?menu=00700302210000_000000_000000 [Accessed 6 
October 2009] 
19 The common fisheries policy applies within all EU waters but management of the CFP within the 
twelve-mile limit remains with national or, as the case may be (eg Scotland) devolved authorities. 
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developments.”20 The membership of IFGs, which are non-statutory bodies, are 
entirely composed of commercial fishing interests.  

24. Under the UK Marine and Coastal Access Bill, IFGs’ English equivalents are 
being reconstituted as statutory bodies named “inshore fisheries and conservation 
groups”, and will be required to ensure that their membership includes 
representatives from outside the fishing industry. This approach is not being taken in 
Scotland. The Scottish Government has no immediate plans either to reform or 
abolish IFGs following the enactment of the Marine (Scotland) Bill and the creation of 
MPPs. 

Integration of marine plans with coastal zone and terrestrial land management 
25. Marine ecosystems within the twelve mile limit not only border each other; they 
also border the coast. A key consideration of any proposal for the governance of the 
marine environment is to consider how well it coheres with governance arrangements 
for the coast and for land where it abuts the coast.  

26. Integrated coastal zone management is a process for the management of the 
coast, using a coherent approach that has regard to all aspects of the coastal zone in 
an effort to achieve sustainability. The principles of ICZM were agreed at the Earth 
Summit in Rio de Janeiro in 1992. The Scottish Government has been pursuing an 
approach based overtly on ICZM principles since 1996, with the setting up of the 
Scottish Coastal Forum. A further development was the publication of a national 
strategy for ICZM strategy in 2004.21 Local partnerships dedicated to putting ICZM 
into practice now cover most of Scotland’s coastline. 

27. The Scottish Government intends that ICZM should itself integrate with marine 
planning, but that the two processes should remain separate. A similar approach is 
proposed for terrestrial planning, which is of course a statutory process.  

Outline of Stage 1 scrutiny 

28. The Committee issued a call for views on the general principles of the Bill and 
received 63 responses.22 Two public petitions23 were also treated as evidence on the 
Bill. Evidence at Stage 1 was taken at five meetings, the last including evidence-
taking from the Cabinet Secretary for Rural Affairs and the Environment.24 All of 
these meetings took place at the Parliament, except the 22 June meeting, which was 
held in Kirkcudbright.  

                                            
20 http://www.scotland.gov.uk/Topics/Fisheries/Sea-Fisheries/InshoreFisheries/IFGsMap [Accessed 1 
October 2009] 
21 Scottish Government. A Strategy for Scotland’s Coast and Inshore Waters (July 2004). Available at 
http://www.scotland.gov.uk/Publications/2004/07/19639/40165 
22 These are set out at Annexe E. 
23 These were Petition 1047 from Mark Carter on behalf of the Hebridean Partnership and Petition 
1081 from Ronald Guild. Petition 1047 called for the Scottish Parliament to consider and debate the 
failure of the existing coastal and marine national park/marine environmental protection process and 
the extent to which such failure is due to pressure from individuals and industries with a vested 
affiliated or commercial interest. Petition 1081 called for the Scottish Parliament to urge the Scottish 
Executive to seek a UK-wide reappraisal of all government, local authority and NGO maritime and 
maritime air space responsibilities and organizations, taking into account EU and International 
Maritime Organization contexts and world-wide best practice.   
24 The Minute extracts at Annexe C provide a full list of all those who provided evidence in person.  
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29. In addition to taking formal evidence, committee members made three fact-
finding visits on the Bill: 

• on 18 and 19 May, members went to Aberdeenshire, visiting Peterhead Port 
Authority and Marine Scotland’s laboratories at Torry, as well as taking part 
in a conference on European maritime matters at Boddam organised by 
Aberdeenshire Council and the European Commission in Scotland; 

• on 1 June, members visited the Firth of Lorne, where they made a journey by 
boat to inspect an SSSI25 for the conservation of Harbour Seals and an area 
subject to a pilot marine spatial plan. Members then alighted at the Scottish 
Association of Marine Science at Dunstaffnage, where they took part in a 
discussion on issues of local concern such as seal management (to address 
predation of fish farms); marine conservation, and bio-energy projects; 

• finally, on 22 June, on the morning of their meeting in Kirkcudbright, 
members made a visit to the nearby Mersehead RSPB reserve, where local 
stakeholders discussed the marine management challenges facing the 
Solway Firth, including cross-border issues. 

30. On 2 September at the Parliament, members of the Clyde Scottish Sustainable 
Marine Environment Initiative made an informal presentation to some Committee 
members on their work piloting the preparation of a marine plan for the Firth of Clyde. 

31. The Committee is grateful to all those who gave of their time to provide 
evidence to the Committee or to brief members on our visits. 

32. The Finance Committee has reported26 to the Committee on the Bill’s financial 
memorandum, while the Subordinate Legislation Committee27 reported on delegated 
power provisions found in the Bill. Comments and recommendations of those reports 
are noted at appropriate points in this one. 

Policy memorandum 

33. Under Rule 9.6.3 of the Scottish Parliament’s Standing Orders, the lead 
committee must consider and report on the policy memorandum accompanying any 
Government Bill, as part of its Stage 1 scrutiny.  

34. The Committee’s view is that, for a Bill of this length and importance, the policy 
memorandum was at times lacking in detail first as to how the Bill had come to take 
the form that it did, and secondly as to how it would be implemented.  

35. In the former case, there is, for example, no discussion as to the decision that 
led to Marine Scotland being established as a Government Directorate rather than as 
a statutory body. Nor is there any discussion of the decision not to include provisions 
pertaining to science and research, which had been suggested in Sustainable Seas 
for All.  

                                            
25 Site of Special Scientific Interest 
26 See Annexe B 
27 See Annexe A. 
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36. In the latter case, the Committee fully appreciates that much of the detail of 
implementation requires to be worked out. However, the memorandum could usefully 
have said more about matters such as how decommissioning would be handled 
under the Bill or how the licensing appeals process is expected to work, which might 
have helped address concerns or misconceptions that arose at Stage 1. 

37. The Committee invites the Cabinet Secretary to note our observations on 
the lack of detail or proper discussion in parts of the policy memorandum.  

KEY THEMES EMERGING FROM STAGE 1 EVIDENCE 

Overall views on the Bill 

38. The Bill has been broadly welcomed. In general, witnesses agreed that 
Scotland’s seas would benefit from more coherent marine governance, from both an 
environmental and an economic perspective. However, most also expressed some 
concerns with the Bill. Most of these have arisen from uncertainty as to how it would 
be implemented. For the most part, the Bill creates a framework, enabling the 
Scottish Ministers to set up management processes, but leaving the detail of policy to 
future subordinate legislation, to guidance, or to the content of marine plans that may 
not be finalised for some years. On a number of significant matters, such as the 
membership of marine planning partnerships or the details of marine licensing, the 
Scottish Government has candidly stated that it has not yet come to a concluded 
view. Whilst this candour is to be welcomed, it has given rise to uncertainties as to 
the future direction of policy, with one respondent to the Committee’s call for views 
remarking that “the lack of detail makes it genuinely difficult for consultees to analyse 
and comment on the proposals in many areas that could be of critical importance.”28 
This has been the Committee’s experience as well, which, at times, has limited our 
ability to analyse the Bill’s likely impact.  

39. Other concerns relate to the financing of commitments imposed by the Bill, to 
uncertainty as to how conflicts between national and local priorities will be managed, 
to a perceived lack of data and as to how the precautionary principle should therefore 
be applied, and to the possibility of the Bill increasing rather than reducing 
bureaucracy, for instance in relation to licensing matters.  

40. Finally, in relation to seal conservation and management – relatively speaking a 
small part of the Bill but a matter on which strong views are understandably held – a 
considerable number of witnesses considered that the Bill did not go far enough in 
seeking to safeguard seals’ welfare by ensuring that culling is a last resort.  

41. Notwithstanding these concerns, it is important to commence detailed scrutiny 
of the Bill’s provisions by noting once again that witnesses have generally welcomed 
the Bill, a view with which the Committee concurs. In doing so, the Committee notes 
that the Bill builds on the work undertaken by our predecessor Committee and by 
successive administrations. The Committee welcomes the general principles of 
the Bill as we consider that it will, if implemented following adequate 
consultation and resourcing, help improve the governance and sustainability 
of Scotland’s seas. 

                                            
28 Seafish.  Written submission to the Environment and Rural Affairs Committee. 
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The state of Scotland’s seas, the availability of data, and the precautionary 
principle 

42. An issue not addressed directly in the Bill, but hugely germane to its subject 
matter, and therefore much discussed both in the Government’s pre-introductory 
consultation and at Stage 1, has been the level of scientific knowledge about the 
seas around Scotland, and what effect this knowledge – or the absence of it – should 
have on decisions on the use of the sea. A consensus emerged both from evidence-
taking and from more informal information gathering that, notwithstanding ground-
breaking work being carried out at Scottish institutions, which we observed on some 
of our visits, there is still a dearth of data in many important areas of marine 
research, whether that relates to ecology, geology or archaeology. As one witness 
with experience of working on both sides of the border argued, England is well ahead 
in gathering data relating to coastal issues such as sea-level rises, and Scotland 
needed to “catch up” 29, whilst an archaeologist specialising in submerged historic 
sites cautioned that in this area Scotland “lags behind the rest of the UK, Europe and 
the world.”30  

43. Another over-arching issue at Stage 1 has been the state of Scotland’s seas. 
Several witnesses expressed concerns about there being a degree of complacency 
about this issue. For instance, written evidence from the Community of Arran Seabed 
Trust (COAST) argued that the Bill failed to acknowledge “the dire state of Scotland’s 
seas”, and described the environmental recovery provisions in the Bill as “poor, with 
no ambition to improve or recover the ecological status of Scotland’s seas beyond 
the boundaries of marine protected areas.” Ian Burrett of the Scottish Sea Angling 
Conservation Network argued that the Bill— 

“should be a new opportunity for our oceans. Its starting premise is that the 
environmental status of most seas around Scotland is currently good or 
excellent, but that is not what we find. The UK Government's consultation on a 
marine bill said that the seas are generally healthy and biologically diverse. Our 
members find that that is not true either: on the west coast of Scotland, 20 
species either have disappeared or are now found only as juveniles.”31 

44. Mr Burrett argued that the degraded state of the marine environment, combined 
with a relative lack of data, meant that the precautionary principle32 should be set out 
in the Bill33.  

                                            
29 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009. Col 
1773. 
30 Caroline Wickham-Jones.  Written submission to the Rural Affairs and Environment Committee. 
31 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1753 
32 There is no one internationally accepted definition of the precautionary principle but it proceeds from 
the belief that caution should be exercised in pursuing a course of action where there is reason to 
believe that it may cause damage to the environment or human health. The European Commission 
Communication on the Precautionary Principle (2 February 2000) enunciates it as follows: “The 
precautionary principle applies where scientific evidence is insufficient, inconclusive or uncertain and 
preliminary scientific evaluation indicates that there are reasonable grounds for concern that the 
potentially dangerous effects on the environment, human, animal or plant health may be inconsistent 
with the high level of protection chosen by the EU.” 
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45. Lloyd Austin of Scottish Environment Link expanded on this point, arguing that 
since a paucity of data had not prevented commercial exploitation of the seas, in 
matters such as energy, fisheries, and aquaculture, from going ahead, then by the 
same token, an insufficiency of data should not preclude decisions being made on 
conservation grounds.34  

46. Others disagreed, with Patrick Stewart of the Scottish Fishermen’s Federation 
arguing that the term “precautionary principle” lacked an objective meaning.35 
Professor Phil Thomas of the Scottish Salmon Producers’ Organisation argued that 
the principle was much misunderstood; it did not mean doing nothing because of a 
lack of data, but proceeding with caution. He argued that there was no need to make 
express reference to the principle in the Bill because the Marine Strategy Framework 
Directive would provide sufficient protection in that regard36. 

47. Representatives of the marine renewables industry pointed out the dangers, as 
they saw it, of applying the precautionary principle too rigorously. Jeremy Sainsbury 
of Scottish Renewables conceded that the burden of proof in assessing the 
environmental impact of a major marine project should lie with the developer, but 
also argued— 

“Pressure will arise because we need renewable energy now. We have 
extremely challenging targets for 2020. The Bill will involve the setting up of 
marine protected areas, but the science that will enable us to do that 
comprehensively will not be available for between six and 10 years. We cannot 
afford to wait six to 10 years.”37 

Marine littering 
48. The problem of marine littering was also noted during evidence-taking. Pam 
Taylor of the Solway Firth Partnership described it as— 

“a massive problem that needs to be tackled on several levels, from the amount 
of packaging that is used for everyday items to discards from fly-tipping of 
industrial or public waste. A tremendous amount can be done to tackle the 
problem at local level. We work with community groups, which are keen to go 
out and get involved on their own beaches. The issue needs resourcing, and an 
organisation needs to be prepared to take responsibility. Marine Scotland and 
the UK marine management organisation might want to take that up.38 

                                                                                                                                        
33 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1754. 
34 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1755. 
35 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1756. 
36 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Cols 
1756-1757 
37 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1795 
38 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1786 
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49. Ms Taylor went on to suggest that there was potential to address the problem 
through regional planning, as that would “provide a way, in which local communities 
can actively engage, of managing the area”.  

50. The Committee invites the Cabinet Secretary to clarify whether he 
considers current enforcement provisions on marine littering are sufficiently 
robust, and whether he considers there are sufficient resources for them to be 
applied effectively. 

51. Given this evidence, the Cabinet Secretary was invited to comment on whether 
there was merit in the Bill placing an over-riding duty on the Scottish Ministers to 
have regard to the health of the seas as the primary objective in all activity carried 
out in the marine environment. He remarked that this question went “to the core of 
the issue”— 

“The role of the Government in this, as well as that of everyone else who uses 
our seas, is to ensure that we have healthy seas for the future. We are already 
committed to that and we are already signed up to obligations under European 
legislation to achieve that. Those obligations mean that we have to work 
through established networks of MPAs, through elements in the Marine 
(Scotland) Bill and through international commitments to achieve a healthy 
status for our seas in the years ahead. That does not just apply to Scotland—
that is European Union policy.”39 

52. In subsequent correspondence, Mr Lochhead further clarified that— 

 “we are in parallel working with the UK Government to transpose the Marine 
Strategy Framework Directive which will require us to achieve good 
environmental status in Scottish waters. Also Scottish Ministers are already 
under a duty to further the conservation of biodiversity at sea under the terms of 
the Nature Conservation Act 2004. In those circumstances I am not convinced 
that a specific duty on the health of the marine environment would be very 
meaningful.”40 

53. It is helpful of the Cabinet Secretary to draw the Committee’s attention to the 
2004 Act, which requires any public body and officer holder, in exercising its 
functions, “to further the conservation of biodiversity so far as is consistent with the 
proper exercise of those functions.” A marine environment rich in biodiversity is an 
extremely important marker of a healthy sea, but it may not be the only one. There 
might also conceivably be circumstances where there is a short but crucial time-lag 
between an observable decline in the health of one aspect of the marine environment 
and a collapse in marine biodiversity.  

54. One way to seek to address this would be to make express reference to the 
precautionary principle on the face of the Bill, as some witnesses have suggested. 
Given the lack of consensus as to the definition and application of the principle, the 
Committee does not consider that this is the best way forward.  
                                            
39 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1901 
40 Scottish Government.  Correspondence from The Cabinet Secretary for Rural Affairs and the 
Environment dated 16 September 2009. 
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55. However, the state of Scotland’s seas is a serious concern. Domestic or 
international obligations imposed in recent years do not appear to have rectified the 
situation. The Marine (Scotland) Bill provides an opportunity to strengthen the legal 
position. Accordingly, the Committee recommends that the Bill place a duty on 
the Scottish Ministers and all relevant public bodies, when exercising 
functions, to have regard to the need to maintain and improve the health of the 
Scottish marine area. We recognise that, were this duty to be inserted into the 
Bill, there would be a need to provide indicators, whether in subordinate 
legislation or through guidance, as to the factors that constitute a healthy 
marine environment. The Marine Strategy Framework Directive, which sets out 
indicators of “good environmental status”, may provide some pointers.41  

Non-native species 
56. The presence of invasive non-native species in Scottish waters is another 
indicator of the health of our seas. A number of international and domestic laws and 
conventions require the control or eradication of invasive non-native species. 
Perhaps because of stakeholder awareness of a forthcoming Bill on wildlife and the 
natural environment, this issue, with one exception, did not arise during Stage 1 
consideration. The exception was concerns from shellfish growers as to the 
possibility of the pacific oyster, the mainstay of the commercial oyster industry, being 
re-designated as an invasive non-native species, as has been proposed by the UK 
Technical Advisory Group on the Water Framework Directive.42 It is not for the 
Committee to adjudicate on the science behind this proposal, but it is clearly a matter 
of concern to the entire oyster industry.  

57. The Committee invites the Cabinet Secretary to note industry concerns as 
to the status of the pacific oyster in the course of preparing the forthcoming 
Bill on wildlife and the natural environment. 

Water quality, shellfish and the Water Framework Directive 
58. As noted, one of the most important legal drivers of high environmental 
standards is the Water Framework Directive. The main focus of the directive relates 
to river basins and other fresh water, but the requirement to achieve good ecological 
status for surface waters extends to coastal waters three miles out from the 
shoreline. The directive is in the process of being implemented across Europe, which 
will include it superseding another European legal instrument, the Shellfish Waters 
Directive, by 2013. That directive empowers competent domestic authorities (SEPA 
in the case of Scotland) to designate areas of water as shellfish growing waters if 
they are found to meet the requisite high environmental standards. 

59. These current arrangements appear to have provided certainty and 
reassurance to shellfish growers about where they can site their farms. Their 
replacement in 2013 appears to have raised alarm within the industry as to what 
consequences this will have.43  

                                            
41 In this connection, the Committee notes that the Scottish Government proposes to report on the 
state of Scotland’s seas, having regard to the obligations imposed under the Directive, in 2010: 
http://www.scotland.gov.uk/News/Releases/2008/04/09100100 [accessed 7 October 2009]. 
42 Walter Speirs. Written submission. Scottish Parliament Rural Affairs and Environment Committee.  
Official Report, 1 September 2009.  Col 1854. 
43 Walter Speirs. Written submission. Scottish Parliament Rural Affairs and Environment Committee. 
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60. Both SEPA and the Cabinet Secretary sought to reassure the industry. Andy 
Rosie of SEPA said that “the requirement to carry on the designation process will 
carry into the water framework directive and a similar approach will be applied.”44 The 
Cabinet Secretary pointed out that it is a requirement of the Water Framework 
Directive that it provide “at least equivalent designated protection to waters currently 
protected under the Shellfish Waters Directive” and that in Scotland “shellfish 
growing waters will still be protected, even if not designated as previously.”45 He 
advised that he had instructed SEPA to make this information more transparent in 
their draft river basin management plans, to be published this coming December.  

61. This does not appear to have been sufficient to have satisfied the industry 
representative from whom the Committee heard, who argued that the current 
designation “provides something tangible to protect us”46 and that giving protection 
equivalent to a designation was not legally the same as providing a designation. 

62. It is important to stress that this issue is not directly to do with anything currently 
in the Bill, but is rather an apparently unintended consequence of the European 
Union attempting to tidy up its own laws. It should also be made clear that the 
Committee is in no position in adjudicate on the technical and narrow question of 
whether the legal protection provided to shellfish growers under the Water 
Framework Directive will be as good that currently provided under the Shellfish Water 
Directive, much of which appears to hinge on the meaning of the word “equivalent.” It 
is clear to us, however, that the Cabinet Secretary has genuinely sought to provide 
assurances on this issue, but that concerns still remain. As the current designation 
regime will not come to an end for some time yet, we are hopeful that there is 
sufficient time for concerns to be addressed.  

63. The Committee would encourage the Cabinet Secretary and SEPA to 
continue to engage in dialogue with the Scottish shellfish growers’ industry as 
to the latter’s concerns over the replacement of the Shellfish Waters Directive 
in 2013. We invite the Cabinet Secretary to press for clarification from the 
European Commission as to whether there will be any diminution in the legal 
protection afforded to growers once the new regime under the Water 
Framework Directive is in place, and to indicate whether he would do so before 
Stage 2. 

Part 1 of the Bill: the Scottish marine area and the meaning of “sea” 

64.  Part 1 of the Bill has the sole purposes of defining the “Scottish marine area” 
and “sea” (see discussion above). A letter from the Cabinet Secretary explains why a 
slightly more restricted definition of the sea is applied in Part 4 of the Bill, dealing with 
marine protected areas— 

“The definition in section 57 for the purposes of Part 4 limits “sea” to the fresh 
water limit of estuarial waters ie it excludes waters upstream of the fresh water 

                                            
44 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1769 
45 Scottish Government. Letter from Cabinet Secretary to Rural Affairs and Environment Committee 
dated 16 September 2009. 
46 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 1 September 2009.  
Col 1854 
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limit. The intention is that the Marine Protected Area provisions will not apply up 
river in fresh water. Sites of Special Scientific Interest powers are available to 
protect inland areas, including rivers, and it was therefore considered 
unnecessary to make MPA provisions available for upstream areas. In effect we 
would wish use of the Marine Protected Area powers to be focused on the 
marine area as much as possible.”47 

65. No major issues with the definitions used arose during Stage 1 scrutiny.48 The 
Committee is content with the definitions used in Part 1. 

Part 2 of the Bill: Marine planning 

66. Part 2 of the Bill, together with schedule 1, concerns marine planning, including 
the power to draw up plans at national and regional levels, the procedure for doing 
so, and the status of such plans. 

67. Section 3 empowers the Scottish Ministers to prepare and adopt a national 
marine plan and regional marine plans. Either type of plan must state the Scottish 
Ministers’ policies “for and in connection with the sustainable development of the 
area to which the plan applies”49 and may also set out “economic, social and marine 
ecosystem objectives”50 – these presumably being referred to for the avoidance of 
doubt, since any sustainable development policy for the seas around Scotland could 
be expected to encompass such matters.  

68. Importantly, section 3 also provides that a regional marine plan must conform to 
the current national marine plan “unless relevant considerations indicate otherwise”.51  

69. Schedule 1 sets out the procedure for preparing marine plans before they can 
be published and come into effect. Key points are that relevant planning authorities 
(ie local authorities acting in their capacity as terrestrial planners) must be informed 
of an intention to prepare a marine plan; that the Scottish Ministers must publish a 
statement of public participation in relation to any proposed plan and a consultation 
draft of any plan; and that any national plan may not be published unless a final draft 
has been laid before the Scottish Parliament. 

70. Section 8 is the provision that enables the Scottish Ministers to delegate 
regional planning. The delegate may be a single public authority or a group of 
persons nominated by the Scottish Ministers or a public authority. As noted, the 
policy intention of the current administration is that the delegates be so-called marine 

                                            
47 Scottish Government.  Letter from the Cabinet Secretary for Rural Affairs and the Environment to 
the Rural Affairs and Environment Committee dated 8 September 2009. 
48 The Scottish Government may, however, wish to note two technical issues raised in written 
submissions. SCAPE (Scottish Coastal Archaeology and the Problem of Erosion) noted that soft 
coastlines, such as the machair of the Western Isles, can be highly dynamic, and that if Ordnance 
Survey maps are used to determine the extent of mean high water spring tide, the information found 
on those maps could quickly become outdated. Jamie Grant of MacRoberts Solicitors noted that the 
definition would include uninhabited islets not covered by mean high water spring tide and queried 
whether this would mean that if marine work affected such an islet, permission would be needed under 
both terrestrial planning and marine licensing.  
49 Marine (Scotland) Bill, Part 2 Section 3 (2)(a) 
50 Marine (Scotland) Bill, Part 2 Section 3 (3) 
51 Marine (Scotland) Bill, Part 2 Section 3 (5) 
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planning partnerships, comprising groups of stakeholders in the marine environment, 
but “marine planning partnership” is not a term found anywhere in the Bill. 

71. Section 11 provides that a public authority must make any authorisation or 
enforcement decision in relation to the Scottish marine area in accordance with the 
appropriate marine plans, “unless relevant considerations indicate otherwise”52, in 
which case it must state its reasons for so doing. In practice, this means that 
licensing decisions under Part 3 of the Bill, amongst other things, are expected to be 
in accordance with a marine plan. Section 11 therefore seeks to ensure a degree of 
integration between marine planning and marine licensing. 

72. Section 12 requires the Scottish Ministers or, as the case may be, the person(s) 
delegated to prepare a regional marine plan; to keep the effectiveness of the marine 
plan under review; to report on the plan at least once every five years, and, following 
such a report, to decide whether to amend or replace the plan. This is intended to 
help ensure that plans remain fit for purpose in response to environmental changes, 
including climate change, social changes, and technological advancement.  

Key themes arising from scrutiny of Part 2 

73. Part 2 is in many respects the core of the Bill, since many operational decisions 
– such as what activities to license or exempt under part 3 or what areas to declare 
as marine protected areas under Part 4 – might be expected to flow from the higher-
level strategic decisions taken at the marine planning stage. It is no surprise, 
therefore, that Part 2 was perhaps the most discussed part of the Bill during the 
Committee’s Stage 1 scrutiny. 

What is a marine plan? 
74. Perhaps the most fundamental issue considered by the Committee in relation to 
Part 2 was what form a marine plan would actually take and how it would be used. 
Would it be a tangible document that could be picked up and read by a layperson? 
Would it be predominantly a spatial plan or a set of enunciated principles or policies? 
Is it helpful or misleading to compare the terrestrial planning system with marine 
planning, both in the form plans take and the way they are to be used? 

75. The answer has thus far not been entirely easy to ascertain. In anticipation of 
the new planning regime to come into force following enactment of the Bill, four pilot 
projects have been set up around the coast of Scotland – in Berwickshire, Shetland, 
the Sound of Mull and the Firth of Clyde, with groups of stakeholders in those areas 
working together to produce marine plans. Members of two of those groups – the 
Clyde and Sound of Mull Sustainable Marine Environment Initiatives (SSMEIs) – 
have met with Committee members during Stage 1 to explain their work.  

76. Whilst this has been very useful, it is fair to say that this probably taught 
Members more about the planning process itself, rather than the content and format 
of marine plans, especially since neither group has yet produced a concluded plan. 
However we were left with the clear impression that the ultimate aim was to produce 
a spatial plan that the layperson could be expected to be able to interpret, albeit one 

                                            
52 Marine (Scotland) Bill, Part 2 Section 11(1) 
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augmented by a large number of technical appendices that would be more difficult for 
the non-expert to interpret. 

77. As for the planning process, the main conclusion that can be drawn is that it has 
the potential to be lengthy and complex, although those who have taken part in the 
pilots to whom we spoke were convinced that it was ultimately worthwhile and useful 
and would help make management of the coast and seas more effective 

The national marine plan 
78. The Scottish Government’s policy is that the national plan should set out key 
national objectives for the Scottish marine area. In furtherance of this, section 3(3) 
states that “a national plan may in particular include economic, social and marine 
ecosystem objectives”.53  

79. Some witnesses noted the absence of express reference to climate change 
mitigation54 anywhere in the Bill as a key objective for the plan. The Cabinet 
Secretary told the Committee— 

 “I am not sure whether we need to add "climate change mitigation" to the list, 
but I am happy to reflect on that and I will wait to hear the committee's view. It is 
inconceivable that the national marine plan would not refer to the country's 
climate change objectives in the context of the marine environment. I assure the 
committee that the issue will be reflected in the national marine plan.”55 

80. The Committee suggests that it would reflect the national, and indeed 
international, importance of climate change mitigation and adaptation if it were 
expressly included in the list of objectives in section 3(3) that a national marine 
plan may set out. 

81. The Cabinet Secretary went on to argue that the emphasis in the provisions on 
the national marine plan to powers rather than duties, and the comparative absence 
of references to matters that must be included in the plan, was deliberate, as he 
considered it imperative to take a flexible approach. He argued that pointers as to 
what should be included in the national plan, and in regional plans, would emerge 
through effective consultation.56 

82. The Committee broadly accepts the Cabinet Secretary’s view that the Bill 
should allow the Scottish Ministers to take a flexible approach towards the drawing 
up of a national plan, in view of the need to respond to stakeholders’ views and 
changing circumstances. However, it follows from this that there must be a proper 
opportunity to consider and debate the merits of any proposed national plan, the 
Scottish Parliament being the most appropriate forum. This is already partly provided 
for in the Bill, in paragraph 13 of schedule 1, but the Committee is concerned to note 
that the power to determine the length of the period for Parliamentary consideration 

                                            
53 Marine (Scotland) Bill, section 3(3) 
54 Eg Scottish and Southern Energy. Written submission to the Rural Affairs and Environment 
Committee. 
55   Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1881. 
56 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1884 
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lies with the Scottish Ministers. Whilst we would hope that sufficient time would 
always be provided, the Committee considers that this is too important a matter to be 
left to the good faith of current and future administrations. Accordingly, the 
Committee recommends that the Bill expressly sets out a minimum time period 
for Parliamentary consideration of a draft national marine plan. The Committee 
proposes that this be set at 40 sitting days. 

Membership and governance of marine planning partnerships 
83. MPPs look likely to have a vital role in marine planning at regional level. 
However it was repeatedly stressed at Stage 1 that the Scottish Government has a 
very open mind as to what form these bodies are likely to take.  

84. Professor Phil Thomas of the Scottish Salmon Producers Organisation voiced 
concerns that the current proposals for the partnerships were “almost casual”— 

“We need a clear and identified leadership and, in particular, support function. 
In some way, the composition of the bodies needs to be balanced and limited in 
scale, because otherwise they will become totally unmanageable. They must be 
given a clear remit within the overall framework, otherwise they will not deliver 
what is required for marine planning, locally or nationally.”57 

85. Not all witnesses were quite as concerned as to the lack of detail at this stage. 
Lloyd Austin of Scottish Environment Link, for instance, stressed the importance of 
taking a flexible approach depending on local circumstances.58 But there was 
consensus as to the importance of MPPs being effectively led and their governance 
arrangements being clear and workable.  

86. Evidence was sought as to whether there were any groups currently in 
existence which could serve as an example to MPPs. Drawing on her experience as 
a member of the Solway Firth Partnership, which seeks to put integrated coastal 
zone management into practice, Pam Taylor suggested that MPPs pursue a layered 
approach to governance, which would minimise the risk of their agreeing plans that 
lacked sufficient detail to be useful or which fudged controversial issues— 

“In practice, the planning partnership will need to be built on several levels. 
There could be a core group to deal with strategic matters and focus groups to 
consider particular sectoral or geographical issues. Those levels will have to be 
meshed together to get the integrated planning system that we want to achieve, 
but not everything will be done in one forum.”59 

87. Lloyd Austin of Scottish Environment Link made parallels with area advisory 
groups set up under river basin management planning, which were chaired by SEPA, 
suggesting that these had worked well. Andy Rosie of SEPA argued that these 
bodies had been able to work effectively with around 25 members, made up of 
representatives of all of the main stakeholders. If wider input were sought, advisory 

                                            
57 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1735. 
58 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1736. 
59 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1774 
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groups could hold forums in different localities, inviting members of the public and 
other interested parties to offer their views. He suggested that this approach might 
minimise the difficulties that could arise if more people wanted to be represented on 
a partnership than was manageable.60 

88. Mr Rosie explained— 

“There are opportunities to align—and possibly, to realign—the advisory groups 
that we have set up with marine planning partnerships, so that both pieces of 
businesses can be dealt with by the same characters. Forum fatigue is an 
issue, as the same people are required to sit around many tables. We have an 
opportunity to simplify the process. The area advisory groups already deal with 
aspects of the marine environment up to the 3-mile limit, so we are already 
involved in discussions about coastal waters, setting objectives and identifying 
what must be done to meet them.”61 

Leadership of marine planning partnerships 
89. Mr Rosie argued that, if there were such “alignment” between MPPs and area 
advisory groups under river basin management planning, this would allow SEPA and 
Marine Scotland to “swap chairs”62 when switching from river basin to marine 
management. Other witnesses agreed that there would be merit in Marine Scotland 
chairing or leading MPPs. Patrick Stewart of the Scottish Fishermen’s Federation 
proposed that— 

“thought should perhaps be given to consistency in the leadership of the 
groups. That could come from central Government rather than locally—there is 
an argument that that would achieve the consistency that the committee is 
concerned about.”63 

90. Not everyone agreed. For instance, George Hamilton of Highland Council 
indicated that the council itself might prefer to be the body playing the “lead role”64 in 
any future MPP encompassing the seaboard of the council. For Gordon Mann of the 
Solway Firth Partnership, the question of whether Marine Scotland should lead all 
MPPs was less important than ensuring that MPPs were truly representative65 and 
that they were adequately resourced66, the latter being a point taken up in a number 
of written submissions. 

91. John Eddie Donnelly of the Clyde SSMEI (one of the four groups currently 
piloting marine planning around Scotland) told the Committee that— 

                                            
60 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1767 
61 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1764 
62 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1765 
63 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1737 
64 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1765 
65 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1775 
66 Solway Firth Partnership.  Written Submission to the Rural Affairs and Environment Committee. 
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“The approach that we took is interesting in that there was no lead body. We 
took a consensual approach; we got agreement around the table from a vast 
range of different stakeholders [there were 28 bodies on the group], such as 
RSPB Scotland, the Clyde Fishermen's Association, Scottish Natural Heritage 
and the Scottish Environment Protection Agency. That was an interesting way 
of developing a plan, but it is something that we could move forward with within 
the Firth of Clyde to ensure that most stakeholders have their views put forward 
and we get the most sustainable way of developing different activities in the 
Clyde.”67 

92. The Cabinet Secretary told the Committee that he proposed— 

“to reflect on the comments that have been made to the committee in relation to 
our future thinking on the composition of marine planning partnerships. […] The 
sector is diverse—fisheries are diverse, never mind the wider marine 
environment. There are no simple answers. I am sure that there will be debates 
in some parts of the country about who should be in marine planning 
partnerships. […] The question facing the Government is the extent to which 
membership of local partnerships might be pre-empted. There will certainly be 
some obvious candidates. Because the marine regions and the planning 
partnerships will be established by secondary legislation, that will all be 
consulted on at the time.”68 

93. He further clarified that he was open to the idea of providing a clearer 
framework for the governance of MPPs, whilst leaving some flexibility for local areas 
to adapt working practices to suit their circumstances.69 He was unwilling to be drawn 
on how matters such as voting procedures would be drawn up at this stage.  

National priorities and regional plans 
94. Questions over the governance of MPPs, and in particular whether Marine 
Scotland should lead or chair them, relate closely to another important issue that 
arose at Stage 1 – the extent to which regional plans should execute national 
priorities identified during the preparation of the national plan. For instance, if the 
national plan identifies tidal energy as a priority, how much discretion should an MPP 
have to determine that tidal energy generation should not be prioritised within its 
marine region?  

95. Whilst all witnesses would probably agree on the need for a balanced approach, 
clear differences of emphasis did emerge. On one side, Captain Nigel Mills of Orkney 
Council argued that— 

“surely there must be areas where the regional plan can deviate; otherwise, the 
regional plan becomes a photocopy of the national plan. Our diverse regions 
must have the ability to personalise their plans in some way. The marine 
environment is not geographically consistent, and even water temperature and 

                                            
67 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1873 
68 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1890 
69 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1890 
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salinity are diverse. The North Sea and the Atlantic are completely different 
water bodies. We cannot allow a national plan just to spill out throughout 
Scotland and say that we will all do the same.”70 

96. However, the Scottish Coastal Forum suggested in written evidence that Marine 
Scotland should be empowered to “drive”71 regional plans. The Forum’s Captain Jim 
Simpson elaborated that Marine Scotland should “set the parameters”72 within which 
MPPs should operate to prevent them “going off at a tangent”.73  

97. Gordon Mann of the Solway Firth Partnership described provision in the Bill 
requiring regional plans to conform to the national plan unless (in the language of the 
Bill) “relevant considerations indicate otherwise” as “a nice fit” and expressed 
optimism that the requirement for Marine Scotland to approve the plan would ensure 
that plans could be agreed relatively quickly rather than dragging on through a failure 
to reach agreement on contentious issues.74  

98. Expanding renewable energy, including at sea, has been seen as a national 
priority by successive Scottish Governments. Yet major projects are inevitably 
controversial at local level. One of the first such projects was the Robin Rigg 
windfarm in Solway Firth, now partly operational, which proceeded following 
Government approval and the passing of an enabling Act by the Scottish Parliament. 
Mr Mann was asked if anything different would have happened had regional marine 
planning along the lines envisaged by the Bill been in place. He said that he did not 
know what the difference would have been but added that— 

“It is right and proper that the Government should make such difficult balancing 
decisions, but local people seem almost to have been excluded from the 
process when they need to be included. 

On the process that the bill envisages for preparation of a marine plan, an area 
might come forward and say, "Offshore wind farms are not for us." Clearly, that 
does not fit with national priorities, or with the national need to secure 
renewable energy targets, so there is an opportunity for the plan to be 
amended. However, it would be being amended deliberately and positively, and 
because a democratically-elected Parliament had taken the view that in this 
circumstance, renewable energy was a higher priority than landscape, and the 
impact on that landscape of any development.75 

                                            
70 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 1 September 2009.  
Col 1860 
71 Scottish Coastal Forum.  Written submission to the Rural Affairs and Environment Committee. 
72 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1742 
73 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1742 
74 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1775. In this connection, Mr Mann cited a sustainable cockle fishery, visited by Members that morning, 
in respect of which it had taken ten years to reach agreement. 
75 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
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99. Mr Mann further clarified that he was comfortable with that hierarchy – it was 
acceptable that there should be a final say at national level, and he did not consider 
that it would prevent effective partnership working at local level.76 

100. The Cabinet Secretary remarked— 

“There will be a close relationship between Marine Scotland and all the marine 
planning partnerships. Marine Scotland will be the champion of Scotland's seas 
and the champion of the legislation, so a close relationship is inevitable. It would 
be nice to think that Marine Scotland will not have to chair some marine 
planning partnerships to get them going, but I have no fixed view on such 
suggestions.”77 

101. The Scottish Association for Marine Science was amongst the organisations to 
express some concern as to the drafting of section 3(5) – concerns along very similar 
lines to those pertaining to the fit between marine planning and marine licensing set 
out in section 11(1)— 

“A regional marine plan must be in conformity with any national marine plan, 
unless relevant considerations indicate otherwise. What is the definition of 
“relevant considerations”? This is quite broad and should be clearly defined as it 
could negatively influence implementation of regional plans and national 
consistency.”78 

Conclusions 
102. It is clear from this survey of the evidence, that there is a diversity of views on 
who should be on MPPs, how they should be run, and who should chair or lead 
them. If witnesses were agreed on one thing, it was that no two MPPs should be 
selected and run in exactly the same way. This indicates that the Bill has probably 
got it right in allowing for a flexible approach. The Committee does not therefore 
consider that it would be helpful to issue recommendations on MPPs’ membership 
and governance of an especially specific nature. 

103. As regards the fit between regional and national plans, the view of most 
witnesses, shared by the Committee, is that the Bill has again probably got it broadly 
right. The key issue is balance between securing national priorities, especially in 
growing renewable energy and reducing Scotland’s carbon footprint, are ensuring 
meaningful devolution of decision-making in marine planning. Whilst the 
arrangements in the Bill are flexible – and concerns over the meaning of “relevant 
considerations” in section 3(5) do merit further consideration – the Committee notes 
that, under the Bill, the Scottish Ministers do retain final authority over the content of 
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regional marine plans even where they delegate their preparation to marine planning 
partnerships.79 

104. The Committee largely supports the flexible approach to the membership 
and governance of marine planning partnerships proposed in the Bill.  

105. The Committee considers that MPPs should be diverse bodies, drawing 
their membership from a wide selection of local stakeholders, and should not 
be dominated by narrow sectoral interests. It follows that we find it almost 
impossible to envisage circumstances where a single public authority would 
be an appropriate “partnership” and suggest that the provision enabling this to 
happen be removed from the Bill. 

106. On the other hand, the Committee would make the practical observation 
that any policy-determining body with too large a membership risks being 
unwieldy and may lack the momentum to drive through timeous agreement of a 
marine plan. As this may mean that not every local stakeholder group that 
wants to be on an MPP will end up being on one, Marine Scotland should 
consider drawing up good practice guidelines on ensuring that views can be 
fed in to MPPs in other ways. The forums held by advisory groups for river 
basin management planning appear to be one possible approach to follow.  

107. The Committee supports each individual MPP having discretion to 
determine its own working practices. However approaches should not be so 
flexible as to lead to national objectives being unrealised or good practice not 
being shared. To that end, the Committee considers that Marine Scotland’s 
experience and expertise will be crucial for the effective running of all MPPs. 
The Committee would expect that Marine Scotland would take the lead role in 
administering MPPs.  

108. The Committee also expects that it would be a Marine Scotland 
representative who would chair most MPPs, although there may be instances 
where it would be more appropriate for the representative of a locally-based 
organisation (most obviously a local authority) to take the chair. In all cases, 
however, the Committee considers that it should be for the Cabinet Secretary 
to appoint the chair of an MPP. 

109. The Committee invites the Cabinet Secretary to consider concerns that 
the requirement in section 3(5) that regional marine plans conform to the 
national plan “unless relevant considerations indicate otherwise” is broad, and 
that “relevant considerations” should be defined in the Bill or explained in 
guidelines. 

Number and size of marine regions 
110. Setting the boundaries of marine regions is another important matter on which 
the Scottish Government has not yet reached a concluded view, with the Cabinet 
Secretary being drawn no further than indicating that there were likely to be between 
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5 and 15 regions.80 The Committee has heard informal indications that a marine 
region of the scale of the Sound of Mull pilot is probably smaller than what the 
Government now has in mind and that the Firth of Clyde pilot may offer a more likely 
template.  

111. Most witnesses appeared relatively relaxed that, at this stage, there was an 
absence of detail as to the boundaries of future marine regions, although a joint 
submission from all three island councils argued that each should be considered as a 
separate marine region. Some witnesses saw Scotland’s main firths as natural 
marine regions.81 Otherwise, there was a consensus that there should be a flexible 
approach tailored to local circumstances.  

112. However there was a slight difference of opinion as to the underlying principles 
that should apply when determining boundaries. Lloyd Austin of Scottish 
Environment Link argued for an ecosystem-based approach— 

“it should be the size of the natural ecosystem that determines the size of the 
area to be considered. In the firths, a firth-wide approach would be logical; and 
in the northern isles, an island group approach, whether Shetland or Orkney, 
would be logical. Around the rest of the coast, there are ways of dividing areas, 
as has been done with inshore fisheries groups. Indeed, there is logic to having 
a division along similar lines, so that the two processes can come together and 
coalesce. 

The key thing is to take an ecosystem approach to management. The 
"Sustainable Seas for All" consultation paper suggested that there would be a 
duty to take such an approach in planning and in managing protected areas. 
However, that has not emerged in the bill. We would like there to be a specific 
requirement on Marine Scotland to take such an approach and to ensure that 
ecosystem objectives are built into planning processes.”82 

113. Mr Austin further argued that this approach should have the advantage of 
allowing “a kind of zipping of integrated coastal zone management, involving river 
basin management plans and terrestrial planning systems.” 

114. Phil Thomas of the Scottish Salmon Producers’ Organisation cautioned against 
going too far down the road of taking an ecosystem approach if that were to result in 
there being too many marine regions, making it difficult for industry to engage with 
the system. He considered the areas covered by the inshore fisheries groups to be 
about the right scale. Any smaller and the planning approach risked being 
“piecemeal.” 

115. The Committee expects that the Scottish Ministers will consult widely, 
including with the Parliament, before designating Scottish marine regions 
under section 3(4).  
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116. The Committee supports the principle of taking an ecosystem-based 
approach to designation but recognises that the waters surrounding Scotland 
cannot be broken down into discrete clearly-defined ecosystems, and that 
accordingly it is legitimate to take other considerations into account.  

117. We consider that there is a reasonably clear-cut case for the major firths 
and for the seas surrounding Orkney, Shetland and the Western Isles to be 
considered discrete marine regions. Making the major firths marine regions 
would also have the advantage of enabling a partial integration of river basin 
management plans and regional marine plans. 

Cross-border issues 
118. In at least one part of the Scottish marine area – the Solway Firth – effective 
cross-border co-operation is likely to be vital if a success is to be made of marine 
planning, and indeed licensing. Whilst witnesses could not be expected to be expert 
on the complex interplay between the UK and Scottish Bills, most seemed to take the 
view that there was no reason why stakeholders on both sides of the Firth could not 
make a success of managing it, provided there were effective communication 
structures and a willingness on both sides to engage. It was crucial, however, that 
the Bills going through both Parliaments enabled this to happen. Gordon Mann of the 
Solway Firth Partnership explained— 

“Our concern is that the national boundary that is drawn down the middle of the 
Solway could lead to our work disintegrating rather than integrating. Our 
argument is that a firth such as the Solway should be the subject of a single 
plan. […] 

The section that allows the delegation of functions relating to a regional plan will 
allow Marine Scotland to delegate its part of the Solway to a third party. We 
need the same level of provision in the United Kingdom Marine and Coastal 
Access Bill to enable one organisation to carry out the stakeholder consultation, 
the research and other work to prepare a single plan. Each marine organisation 
can then approve the plan for its own interest and the normal consenting 
process by the different Administrations can then take place, but that will be 
based on a single agreed plan. 

As we have heard, terrific efforts were made right at the start to ensure that 
there were single, cross-border management plans for those European marine 
sites that straddle borders, and the water framework directive is being 
implemented on a cross-border basis. The idea that we could not have a single 
plan for the Solway would appal me.83 

119. His colleague Pam Taylor agreed with the proposition that it would be useful if 
the Scottish Bill imposed a duty on an MPP encompassing the Scottish part of the 
Solway Firth to have regard to any marine plan for the English part— 

“We want joint planning. If we cannot get full joint planning, we want well-
integrated planning. The legislation to implement the water framework directive 

                                            
83 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1776 

236



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 35

places a duty on the Environment Agency and SEPA to work together jointly. 
Irrespective of any tensions or issues that might come into play, such as 
pressures on timescales, the organisations are bound to work together to 
prepare a plan. A guarantee that there would be an integrated process would be 
helpful.”84 

120. Another issue that Mr Mann identified as a possible impediment to effective 
cross-border working was the differing status of Marine Scotland and the NDPB set 
up under the UK Bill as its rough equivalent. He said that it had apparently been 
difficult to arrange discussion about joint working at official to official level because— 

“it would be difficult for an NDPB set up under the UK bill to co-operate with 
Marine Scotland, which is an executive arm of the Scottish Government. That 
seems to be an artificial and somewhat bureaucratic response. To date, all the 
evidence suggests that co-operation is going to be very difficult.”85 

121. Witnesses from the Solway Firth Partnership also pointed towards the 
importance of enforcement in a cross-border context so as to prevent the illegal or 
undesirable activities being displaced to north of the border.86 The aim of 
harmonising enforcement powers under the Bill as much as possible with those set 
out in the UK Bill ought to mitigate this, provided resources allocated towards 
enforcement are roughly equivalent on both sides of the border.  

122. The Cabinet Secretary told the Committee— 

“Currently, we are taking an administrative approach to the future management 
of the Solway. It is worth bearing it in mind that the UK Marine and Coastal 
Access Bill is different from the Marine (Scotland) Bill in a number of ways. For 
example, our bill will give ministers the opportunity to delegate planning powers 
to regional marine planning partnerships, whereas there is no such power in the 
UK bill, so it is difficult to identify a vehicle for setting up a specific plan for the 
Solway. 

The Scottish Government and the UK Government have agreed to work closely 
to address such issues, in particular in relation to the Solway. I have full 
confidence that we will get round the issue. It has been suggested to the UK 
Government that a joint forum should bring together representatives from north 
and south of the border. That seems to be a sensible approach, but we might 
find an alternative one. 

It is perhaps too early to say what will happen, given that we will consult in 
Scotland on factors to do with the Scottish marine regions, such as how many 
regions there should be. No doubt the future management of the Solway will 
feature in the debate. It will be perfectly possibly to come up with an 
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administrative arrangement with the UK Government that ensures that we have 
the best possible arrangements for the Solway Firth.”87 

123. The Committee considers that the case for treating the Solway Firth, as 
much as is practicable, as a single area for marine planning purposes is clear. 
Major planning decisions about matters such as sites for renewable energy 
projects should always be taken having regard to stakeholder views on both 
sides of the Firth, and the necessary legal or administrative arrangements 
should be in place to ensure that this is the case. 

124. The Committee recognises that the Marine (Scotland) Bill cannot, of itself, 
produce a solution. There should be action at a UK level too and we hope that 
the UK Bill will not be enacted in such a way as to place obstacles in the way of 
effective cross-border working. The Committee seeks assurances from the 
Cabinet Secretary that he has made representations to his UK counterpart to 
this effect.  

Appeals against marine plans 
125. The Bill allows for a national or regional marine plan to be challenged in the 
Court of Session on the ground that a procedural requirement has not been complied 
with, or that the plan is ultra vires, and for the Court to quash the plan or remit it to 
the Scottish Ministers for remediation if they agree with the challenge.88 However, 
there is no right of appeal as such against the content of a national or regional plan. 
Written evidence to the Committee suggested that this might put the Scottish 
Government in breach of the Aarhus Convention on access to information, etc, in 
environmental matters, to which the UK is a signatory.  

126. Government officials disagreed, arguing that the convention requires only public 
participation and that this was provided for in the Bill. Stuart Foubister stated— 

“Appeals generally have the connotation of an appeal before a court or an 
independent tribunal. Such appeals would be quite difficult with plans, which do 
not deal with individuals' rights. Who, for example, would be the appellant in 
such a situation? At the end of the day, a plan is a statement of policy, not a 
legal judgment, and it would be quite difficult to present public rights as rights of 
appeal in connection with it.”89 

127. This explanation did not entirely satisfy some witnesses, with Lloyd Austin of 
Scottish Environment Link saying that the issue was a legal grey area and that it 
could be argued that the Government would be in breach of the Aarhus Convention. 
Patrick Stewart of the Scottish Fishermen’s Federation argued that to allow appeals 
against a marine plan only on procedural grounds was too restrictive in a democratic 
society.90 
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128. The Cabinet Secretary, in a letter to the Committee, noted that— 

“Discussion on appeals has focused on a need for greater detail and on third 
party rights of appeal. I accept the need for greater detail and I’m happy to 
commit to consulting on the fully worked up appeals process in due course. I 
have difficulties with the proposed third party right of appeal. In my opinion this 
would prolong the decision making process unnecessarily, open the door to 
vexatious appeals and damage Scotland’s competitive position. Our proposals 
already increase the opportunities for stakeholders to be involved in decision 
making in the marine environment through consultation requirements and 
inquiries both in terms of planning and licensing. Adding a post decision review 
would add delay and bureaucracy.”91 

129. In the Committee’s view, these comments implicitly acknowledge that the main 
debate about decision affecting the marine environment is likely to take place at the 
licensing and authorisation stage, rather than following the publication of a marine 
plan setting out strategic objectives for a marine region and making proposals as to 
how particular parts of the region should be used. 

130. The Committee notes that, whilst a marine plan will be an important 
document, it will not impose justiciable rights or duties on persons. In 
particular, the Bill will enable public authorities, exceptionally, to depart from 
marine plans in making decisions affecting the marine environment. The 
Committee is therefore reasonably satisfied with the restriction of appeals 
against a marine plan to technical objections to the plan. This does however 
underline the importance of plans being properly consulted upon, with all 
stakeholders, including the Scottish Parliament, having adequate opportunity 
to consider proposals before the Scottish Ministers sign any plan off. 

Bureaucracy, legal complexity and the “hierarchy” of maritime rights and duties 
131. Concerns frequently arose at Stage 1 that the Bill provisions on planning might 
increase bureaucracy rather than achieving its stated aim of reducing it. Similar 
concerns also arose in relation to the provisions on licensing. Whilst these concerns 
overlap – the intention behind the Bill is to have planning and licensing systems that 
cohere and are not contradictory – there is a separate discussion of whether the 
licensing system will reduce complexity in the discussion under Part 3 of the Bill.  

132. Patrick Stewart of the Scottish Fishermen’s Federation described marine 
governance as— 

“a bit of a jungle at the moment and I see no sign of the rainforest being 
cleared. We are making a new start and should do so as simply as we can, with 
one planning authority for the marine environment. Obviously there must be 
arrangements at the shore, to zip together the terrestrial and marine systems, 
but everything that can be done within the competence of the Scottish 
Parliament to plan in the marine environment should be in one body, with one 
set of rules. I would be interested to hear an argument for making the system 
more complicated than that, which the bill does. For example, it says that local 
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authorities may retain the terrestrial planning system that applies to marine fish 
farms. In our view, that is utter nonsense. We are making a new start—let us 
start as we mean to go on, with a sensible, straightforward system.”92 

133. A recurring and related issue was whether or not the Bill would help sort the 
various rights and duties that can exist over the sea into a “hierarchy” so as to clarify 
which duties are pre-eminent and which subservient. It is clear that there is a degree 
of confusion amongst stakeholders on this point, and an appetite for greater clarity as 
to what rights and duties apply and for the opportunity to be taken to make the legal 
position far more clear. 

134. Rob Hastings of the Crown Estate told the Committee— 

“My interpretation is that, with regard to marine matters in Scotland, the Marine 
(Scotland) Bill has to be the priority. Clearly, other things, which will always be 
there, have to be considered in the execution of that—in managing and 
delivering a plan.”93 

135. Walter Speirs of the Association of Scottish Shellfish Growers added— 

“So many different designations are now being applied to bodies of water. You 
can have one loch with several different designations, which is protected, 
governed or regulated by different regulators. This is the opportunity to see 
whether we can clear all that up. There has to be a system whereby there is a 
ranking of seniority of legislators or directives; otherwise, there will be continual 
conflict.”94 

136. Orkney and Shetland councils are subject to particular legislation concerning 
matters such as harbours, planning and certain licenses. For instance, under this 
legislation, Orkney and Shetland are deemed to be the harbour authority for all of 
their respective areas, whereas this is not the case on the mainland. The Bill will not 
repeal this legislation. This too has led to uncertainty. Captain Nigel Mills of Orkney 
Council explained— 

“With regard to the bill, we are concerned to ensure that there will be no conflict 
between the council, which believes that it has primacy over certain provisions, 
and NGOs and Marine Scotland, which may effectively take over those 
provisions.95 

137. The Cabinet Secretary was invited to respond to some of these views— 

“First, it is worth bearing it in mind that the reason why we have a Marine 
(Scotland) Bill is that there is in effect no planning at sea. There is cross-party 
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support and support across Scotland for the proposal that we should have plans 
for our waters and seas. There is a recognised need for planning at sea, so 
there will be new plans for the sea—that is the purpose of the bill. 

We have been careful throughout the process to minimise any new bureaucracy 
and there are steps within the bill to reduce bureaucracy. The process, 
particularly for industries that want to apply for consents to carry out activities at 
sea, will be dramatically streamlined, which will cut the level of bureaucracy for 
industries that want to carry out such activities. 

There will be an opportunity to review the fact that we currently have coastal 
forums and that all kinds of bodies and forums are in existence. Once the 
regional marine planning partnerships are up and running we can take stock of 
what exists and establish whether there is a need for them all because of the 
new forum and the new focus for marine planning on a regional basis 
throughout Scotland. An important point is that they are marine planning 
partnerships; they are bringing existing bodies together and are not creating 
new bodies. We have been careful to ensure that that is the case.”96 

138. Evidence from Scottish Government officials indicated that they did not see any 
clash between the Acts for Orkney and Shetland and the Bill. Orkney and Shetland 
would continue to be able to exercise the powers conferred on them within the wider 
framework of marine planning.97 

139. Witnesses’ uncertainties about hierarchies of rights and duties may point to a 
misunderstanding of the purpose of the Bill and of the current law, with which the 
Committee sympathises. The Bill seeks to rationalise the marine licensing process 
(which includes, for instance, repealing parts of the Coast Protection Act 1949 
dealing with licensing). However, it is not our understanding of the Bill that it seeks to 
create any “hierarchy” of rights or duties. Legal rights that currently exist and which 
are not either repealed or superseded by provisions in the Bill will continue to exist 
and be binding on those to whom they apply. This means, for instance, that a 
fisherman taking his boat into a particular area may have to take into account various 
legal provisions that apply to him – all of them, as it were, equally legal.  

140. Where there is potential to move forward within the Bill is to use marine 
planning to make sense of the legal rules, as well as the environmental or socio-
economic factors applying within the Scottish marine area, or a particular marine 
region, to help stakeholders see through the “jungle”98 described by Mr Stewart. It is 
to be hoped that this will enable them to go on to make more informed decisions 
about what actions to take. But this should not be confused with sorting legal rules 
into a hierarchy of importance. 

141. The Committee notes that the Bill will not create a hierarchy of legal rights 
and duties, but hopes that the marine planning process will put legal rights and 
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duties within a particular marine area in context enabling stakeholders to make 
more informed decisions about the use of the marine environment. 

142. However, the Committee invites the Cabinet Secretary to note witnesses’ 
concerns that the law of the sea has become too complex, and to investigate 
whether this can be addressed, for instance through consolidation or 
codification of legal rights and duties, or through instructing Marine Scotland 
to provide guidance on the lawful use of the sea tailored to particular 
stakeholder groups. In doing so, the Committee recognises that much of the 
law emanates from international sources over which the Scottish Government 
has no direct control. 

De-cluttering the seascape: inshore fisheries groups and integrated coastal zone 
management groups 
143. A related issue is whether the Bill might provide the opportunity to reduce 
duplication in the administration of the marine environment. This would appear 
pertinent, given the ongoing and wide-ranging debate as to the “de-cluttering” of the 
administrative landscape in Scotland. The integration of various agencies and 
inspectorates into one Scottish Government directorate, Marine Scotland, could be 
seen as part of that process of de-cluttering, although it will be how efficiently Marine 
Scotland works in its everyday operational activities that will determine whether 
genuine simplification has been achieved. Discussion of this process did not arise 
much at Stage 1,99 although there was some consideration of the future direction of 
integrated coastal zone management groups and inshore fisheries groups.  

144. In relation to IFGs, the discussion related both to their membership and their 
continuing purpose. In written evidence, the Scottish Sea Angling Conservation 
Network expressed concerns that conservation would be a far lower priority for IFGs 
than for their English counterparts now being put on a statutory footing by the UK Bill. 
This point was picked up by Howard Wood of COAST who argued that Scottish IFGs 
were totally skewed towards commercial fishing interests.100 

145. Pam Taylor of the Solway Firth Partnership commented— 

“In England, there is a long history of sea fisheries committees, which were 
established in the 1800s. In Scotland, we are just starting out with inshore 
fisheries groups. To get the support of the fishing community, it may be best for 
the moment if membership of the groups is limited. This morning we discussed 
the difficulties of finding agreement among different sectors of the fishing 
community; it can be quite a challenge. Over time, inshore fisheries groups may 
acquire wider memberships and become more like the inshore fisheries and 
conservation authorities that are being established in England. The fact that the 
two systems are different is not necessarily a huge problem, but it is important 
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that they work to similar objectives. That should happen through the wider 
regional marine plan within which the fisheries plans will sit.”101 

146. The Cabinet Secretary acknowledged that there was an ongoing debate about 
the purpose and membership of inshore fisheries groups, and that a different 
approach was being taken in the UK Bill. He was reluctant to commit to the 
proposition that membership might be open to a wider group of stakeholders in the 
future (sea anglers and charter boats having been cited)— 

 “We have set up the inshore fisheries groups in the past year or two, and there 
has been a lot of heated debate about the membership of those groups. We 
have set down the membership at the moment because it was important to 
move the groups forward. Environmental organisations have the opportunity to 
provide input to the groups, although they are not members of the executive 
committees. […] 

In all issues such as this, the question is where we draw the line. If we set 
something up to give commercial fisheries the opportunity to introduce fisheries 
instruments to manage their local fisheries, that is clear and understood. If we 
start expanding the role of inshore fisheries groups, they become different 
beasts and it gets incredibly complicated. I am sure that all of us around the 
table know that even within inshore fisheries groups, debates are taking place, 
and that there are complications from time to time. To compound that is not an 
attractive option.”102 

147. The debate as to the future of ICZM groups following enactment of the Bill has 
been less heated. Gordon Mann of one such group, the Solway Firth Partnership, 
explained that there had been “a long and not terribly helpful debate” about the 
relationship between marine and coastal planning. However, he took the optimistic 
view that the very fact of the setting up of integrated marine planning under the Bill, 
and with it, hopefully, improved or more coherent research into the marine 
environment would in itself lead to greater integration between coastal and marine 
management.103 

148. The Cabinet Secretary indicated to the Committee that he had an open mind as 
to whether there would be the same need for coastal partnerships once the Bill was 
enacted.104  

149. The Committee supports the application of relevant principles of 
integrated coastal zone management to marine planning and notes that the role 
of ICZM groups will evolve and possibly reduce following implementation of 
the Bill and the establishment of marine planning partnerships. 
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150. The Committee recognises the need for effective local management of 
inshore fisheries. We note that inshore fisheries groups are new bodies that 
need more time to settle into their role. However, the Committee considers that 
there is a strong case for re-examining the role, membership, or indeed 
existence of IFGs in around three or four years’ time, once the Bill, if enacted, 
is being implemented and marine planning partnerships have been set up, and 
once any reforms arising from the European Commission’s green paper105 on 
reform of the common fisheries policy have become clear. Until this re-
examination takes place, it is vital that there be effective co-operation between 
IFGs and MPPs. 

Taking a decision in conflict with a marine plan 
151. As noted, the purpose of section 11 is to provide that there is consistency 
between marine plans and decisions taken by public authorities, including licensing 
decisions by Marine Scotland under Part 3 of the Bill. But a public authority may 
decide not to take a decision in accordance with a marine plan if “relevant 
considerations indicate otherwise.”106 

152. Some evidence107 has raised concerns as to the lack of definition of the 
“relevant considerations” that would entitle a public authority to depart from a marine 
plan. These concerns are understandable. The problem is not so much the overall 
policy – there may be times when the plan, has got something wrong or become 
outdated and so should not be followed – as the lack of clarity. 

153. The Committee considers that section 11 is one of the key provisions of 
the Bill since it is the link between marine planning and the taking of decisions 
by public authorities. It is therefore important that its meaning is properly 
understood. The Committee does not object in principle to a policy of allowing 
public authorities –, exceptionally – to take a decision that is not in accordance 
with a marine plan. However more clarity and certainty is needed as to the 
circumstances where this would be permissible than is provided by the phrase 
“unless relevant considerations indicate otherwise”. The Committee 
recommends that the Bill make provision for the Scottish Ministers to issue 
guidance as to what would amount to “relevant considerations” permitting a 
public authority to depart from a marine plan. 

Part 3 of the Bill: marine licensing 

154. Part 3 of the Bill sets out a new licensing regime for activities within the Scottish 
marine area. Fairly detailed provision, much of it concerned with the process of 
applying for a license, is set out in the Bill and accordingly only the main provisions 
are set out below. 

155. The starting point, under section 16, is that no person may carry out a 
licensable marine activity, or cause another person to do so, except in accordance 
with a marine license. It is for the Scottish Ministers to issue marine licenses, 
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106 The Marine (Scotland) Bill, Section 11(1) 
107 Eg Marine Conservation Society.  Written submission to the Rural Affairs and Environment 
Committee. 
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although they may delegate that role to another person, or group of persons. The 
present administration’s policy is that Marine Scotland will have operational 
responsibility for licensing under Part 3.   

156. Section 17 goes on to list those matters deemed licensable marine activities. 
These include activities such as dumping objects or substances, scuttling, or carrying 
out construction or alteration of structures, dredging, and incineration. 

157. The Bill goes on to provide two important qualifications. First, section 24 
enables the Scottish Ministers to specify by regulations particular activities that do 
not require licensing or which do not require licensing provided certain conditions are 
satisfied. Secondly, section 25 entitles the Scottish Ministers to provide, again by 
regulations, that licensable marine activities falling below “a specified threshold of 
environmental impact”108 should be registered rather than licensed. 

158. Most witnesses appeared broadly content with the policy laid out in Part 3 and 
with the list set out in section 17.109 However, some did express concerns as to 
whether or not particular activities that are not currently licensable might become so 
once the Bill is enacted. Concerns were also expressed about the effect of taking a 
regulatory approach that would turn out to be less light-touch than those of our 
neighbours – and rivals. For instance, David Whitehead of the British Ports Authority 
cautioned Members that the creation of two or more substantively different regulatory 
regimes within UK waters could have consequences for the renewables industry in 
which there was “fierce competition.”110 

Licensing and the “one stop shop” 
159. The Cabinet Secretary told the Committee that— 

“one of the successes of the bill is that it will streamline the licensing system. I 
will explain the position using the example of a renewable energy company that 
wishes to develop in our seas. Currently, as a first stage, the developer has to 
identify the consents that are required and apply to the relevant bodies, which 
involves making applications under the Food and Environment Protection Act 
1985, the Electricity Act 1989 and the Coast Protection Act 1949, and often 
securing a wildlife licence. That process will be replaced with the requirement to 
submit one application to Marine Scotland. I hope that the committee 
appreciates that that will streamline the system significantly, as opposed to 
making it less coherent. 

There have also been efforts to identify situations in which licenses will not be 
required, which will result in exemptions. There are numerous examples of that. 
Marine Scotland will deal with the various aspects of those matters 
internally.”111 

                                            
108 Marine (Scotland) Bill, Section 25(1) 
109 Eg Andy Rosie, SEPA: Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 June 2009.  Col 1761. 
110 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1799. 
111 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1894. 
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160. A number of witnesses doubted this however. In particular, there were doubts 
that the Bill would lead to there being a “one stop shop” in which all the consents 
necessary for a marine project could be obtained at once. Morna Cannon of Scottish 
Renewables explained to the Committee— 

“As well as making an application under section 36 of the Electricity Act 1989, 
developers would need to apply for a licence under the bill. Our concern is that 
it is unclear what that licence will replace. It has long been assumed that the 
licence under the bill will replace the FEPA and CPA licences112 … but it is not 
clear from the bill that the requirement for those licences will be repealed and 
that they will be replaced by the licence under the bill. That is what we expect, 
but we would appreciate it if it was made clear. 

Even if that point was clearly stated in the bill, however, there would still be 
some uncertainty in the industry about the application process. Will only one 
application be required, or will two applications need to be made separately? If 
only one application is required, which part of the Scottish Government will be 
responsible for dealing with it? It would probably be either the energy consents 
unit that currently deals with section 36 consents or some branch of Marine 
Scotland, but it is unclear which would be the relevant department. 

That level of detail is not needed in the bill itself. We recognise that the bill will 
be around for a long time, so the detailed process should not be pinned down in 
it but would be better placed in secondary legislation. […] We would simply like 
some clarity about which licences will be replaced by the licence under the bill. 
We also want the results of the marine energy spatial planning group's work to 
be published as soon as possible so that people have clarity and certainty.”113 

161. Similar concerns came from the port and shipping industry. David Whitehead of 
the British Ports Authority told the Committee— 

“The bill and the documents that surround it say the right things about making 
the licensing system better and so forth, but that just refers to the licensing 
system that Marine Scotland can deliver. There are also harbour revision 
orders, which are a very important part of the whole system and which will 
continue to be handled by the ports section of the Scottish Government. There 
are two bits there, and it is the harbour revision order bit that is usually very 
slow because there are not enough people dealing with that matter. The 
provisions in the bill on licensing deliver only part of the solution.”114 

162. Jeremy Sainsbury of Scottish Renewables explained that the root problem was 
that pieces of legislation had been enacted over time to deal with specific users of 
the sea in specific ways, leading to a piecemeal approach to licensing— 

                                            
112 Ie licenses under the Food and Environment Protection Act 1985 and the Coast Protection Act 
1949 
113 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1804 
114 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1806 
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“When a project is proposed that involves not only placing structures in the sea 
bed but connecting them with cables, a new beast is brought to the 
environment. Managing the process requires separate applications, and we 
have to ensure that conditions run in parallel. There are several sets of 
administration during the project's development, and the process becomes 
complicated and unwieldy because the system was designed to deal with other 
things. 

If there is to be a new way forward and a proper spatial plan is created that can 
be administered by a single licensing regime, proposals will be able to be 
considered and given consent in an holistic way, against an holistic plan. That is 
a perfectly logical approach, and the committee should not allow it to evaporate 
before its eyes—it is an important concept of the whole process.”115 

163. Lloyd Austin of Scottish Environment Link, however, pointed to section 11 of the 
Bill, which requires that any enforcement or authorisation decision taken by a public 
authority must be in accordance with a marine plan. He considered that this would 
help ensure a more all-encompassing and holistic approach to marine planning 
provided the marine plan itself is comprehensive.116  

164. In written evidence, Jamie Grant of MacRoberts Solicitors pointed out the risk of 
sections 16 and 17, which are quite broadly drafted, creating a duplication of legal 
responsibilities. He noted that it was not clear what marine licensing under Part 3 of 
the Bill was intended to replace, pointing out, in particular, the need for clarification 
as to what effect the provision would have on current legal provisions requiring 
harbour authorities to consent to certain activities.117 

165. The Committee notes that a number of stakeholders are not persuaded 
that the Bill will lead to a simplification of the marine licensing system. 
Whether the problem has simply been a failure to communicate the effect of 
Part 3 clearly is not apparent. If the Government considers that the Bill will 
enable an integrated approach to marine licensing, including the likelihood of a 
“one stop shop”, there is a need for the Cabinet Secretary to state the case 
more clearly.  

166. The Committee also seeks clarification that the combined effect of 
sections 16 and 17 will neither create a legal overlap, where both Marine 
Scotland and another body have the right to authorise the same type of marine 
activity, nor create uncertainty as to the legal status of pre-existing 
authorisation powers apparently superseded by sections 16 and 17 but not 
expressly repealed. 

Decommissioning marine structures 
167. The Bill does not expressly refer to decommissioning. This has led to Members 
picking up some concerns that the Bill does not deal with the issue, and that this too 
                                            
115 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1808 
116 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1749 
117 Jamie Grant, MacRoberts Solicitors.  Written submission to the Rural Affairs and Environment 
Committee. 
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might threaten the creation of a one-stop shop for licensing. In fact, it does deal with 
it, albeit not in great detail, this being another issue in relation to which much will 
depend on implementation. Section 22(1)(a) entitles the Scottish Ministers, when 
granting a marine license to attach conditions, and section 22(3)(d) then goes on to 
state that this might include conditions as to the removal of objects or work at the end 
of a specified period.  

168. The Bill therefore would appear to allow decommissioning to be dealt with as 
part within a single licensing arrangement, even where a project is expected to run 
for 20 years or more, as may be the case with some Crown Estate leasing 
arrangement for use of the seabed.118  

169. At the same time, evidence from some stakeholders indicates that it would not, 
in their eyes, represent progress if a one-stop shop approach to licensing routinely 
involved conditions being issued requiring a total removal of marine structures. 
Scottish and Southern Energy argued that matter called for— 

“detailed debate and consideration as a blanket condition of this kind would not 
be a pragmatic approach (e.g. removal of structures below seabed level), nor 
would it necessarily yield the best environmental result (e.g removal of buried 
subsea cables). This area is interwoven with obligations under international 
maritime law for which there are a number of precedents with respect to 
removal (or not) of maritime structures, cables, pipelines and other 
infrastructure.”119  

170. This reflects evidence that the Committee has picked up from visits, for 
instance, to the Scottish Association from Marine Science near Oban, where an 
artificial reef has been laid offshore using granite blocks from the nearby Glensanda 
quarry, and from witnesses in meetings120 that there might occasionally be ecological 
benefit in leaving structures in the sea. A blanket approach of imposing strict removal 
conditions in all cases would therefore appear to be inappropriate. Conversely, it is 
not clear to the Committee from the Bill what would happen were the Scottish 
Ministers to decide to allow a structure to sink or be scuttled to form a reef. Under the 
Bill, it would appear that this could be dealt with either as a condition of the license or 
as a “marine activity” under section 16 and 17 requiring a separate license. 

171. The Committee considers that a rigorous approach to decommissioning 
based on leaving the sea bed in as close to its original state as possible should 
continue to be the norm. However, Marine Scotland should avoid taking an 
inflexible approach, if that were, for example, to prevent research into the effect 
of artificial reefs on marine biodiversity. In particular, the Committee notes that 
the creation of a Demonstration and Research Marine Protected Area around a 
marine structure could amount to a potential “win-win” situation for industry, 
science, and conservation. In this connection, the Committee notes section 23 
                                            
118 No upper limit for the “specified period” is set out in the Bill. If circumstances changed over the life 
of a lengthy marine project, there would be scope to revise the conditions attached to the licenses 
under section 23. 
119 Scottish and Southern Energy, written evidence. (Response to Sustainable Seas for All, forwarded 
to the Committee for Stage 1 scrutiny purposes.) 
120 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  
Jeremy Sainsbury, Col 1793 
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of the Bill which would enable the Scottish Ministers to vary an existing marine 
license because of increased scientific knowledge relating to the environment, 
and invites the Cabinet Secretary to clarify whether this power would be 
available on the application of the licensee. 

172. The Committee invites the Cabinet Secretary to clarify whether a 
decommissioning arrangement that would allow all or part of a marine 
structure to be laid on the sea bed would be dealt with under the Bill as a 
condition of the original license or as a marine activity requiring a further 
license application. 

173. Decommissioning was another area in which concerns as to bureaucratic 
duplication arose. Jeremy Sainsbury of Scottish Renewables noted that international 
conventions, together with the rigorous conditions of a Crown Estate lease, required 
decommissioning to be done to a high standard. He warned of the danger of the Bill 
leading to the creation of “a new regime that does not replace or harmonise existing 
regimes”.121 adding that— 

“The Crown Estate lease requires very detailed plans to be drawn up and 
revised every five years. I think that what happens on land, with landowners and 
planning bodies reaching an agreement that forms the decommissioning of an 
on-land project, is a fair reflection of what should be considered for offshore 
projects.”122 

174. The Committee invites both the Cabinet Secretary and the Crown Estate to 
note concerns that the Bill should not lead to the creation of a new 
decommissioning regime running in parallel with that already imposed by the 
Crown Estate under leasing arrangements, without serving any additional 
purpose. The Committee invites Marine Scotland and the Estate to work jointly 
to address these concerns in their future work. 

The power to amend section 17(1) so as to add or remove any activity from the list of 
licensable marine activities 
175.  The Subordinate Legislation Committee has expressed concerns about section 
17(3), allowing the Scottish Ministers, by order to add or remove any licensable 
marine activity from the list in section 17(1).123 The Scottish Government’s Delegated 
Powers Memorandum124 explained that this power was needed in order to respond to 
developmental needs which are likely to change over time. The DPM does not 
otherwise explain why the power is open to permit any additions to or deletions from 
the list or why no criteria for making such changes are specified. The Subordinate 
Legislation Committee sought an explanation from the Scottish Government.  

                                            
121 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1809 
122 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1809 
123 Scottish Parliament Subordinate Legislation Committee.  Report, 2009 (Session 3). Report on 
Marine (Scotland) Bill, paragraph 6. 
124 Marine (Scotland) Bill.  Delegated Powers Memorandum, paragraph 13.  Available at 
http://www.scottish.parliament.uk/s3/bills/25-MarineScot/b25s3-introd-dpm.pdf 
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176.  The Scottish Government responded that because there might be any number 
of reasons for making changes it would not be useful to specify criteria for the 
exercise of the power. 125 

177. The Subordinate legislation Committee’s report126 said that it accepted that 
circumstances will change over time and that it might be necessary to make changes 
to the licensing regime. Nevertheless the exercise of the power in section 17(3) is of 
significance as the inclusion of an activity on the list of licensable marine activities will 
result in that that activity being brought into the marine licensing regime. Inclusion in 
the regime will have a significant effect on the people involved in that activity. It 
therefore drew to the attention of this Committee that the power is unqualified and 
does not specify any criteria for making changes to section 17(1).  

178. The Committee agrees with the Subordinate Legislation Committee that 
the power to vary the list of licensable activities in section 17(1) should specify 
more clearly the criteria the Scottish Government may use to determine 
whether a particular activity should be added to or removed from the list.  

The threshold for registration 
179. Clearly, the setting by the Scottish Ministers of an environmental impact 
threshold is likely to be of considerable practical concern to stakeholders with a 
commercial interest in marine activity, as well as environmental groups. Not much 
direct discussion on this point took place at Stage 1. Discussion instead tended to 
focus on whether particular activities would be treated as exempt. 

180. Colin Galbraith of Scottish Natural Heritage, however, welcomed the provision 
as contributing towards the streamlining of the licensing process. He called for a 
realistically-timed consultation process to allow SNH and others to comment on 
proposals. However SNH did not at this stage have any concluded views on what the 
threshold should be.127 

181. The Committee notes the lack of clarity currently as to what the minimum 
environmental threshold will be for registering, rather than licensing, marine 
activity. As this will be of considerable practical concern to stakeholders, the 
Committee considers that the Cabinet Secretary should outline his preliminary 
thinking on this issue during the passage of the Bill, giving an indication of 
what this would mean in practice to stakeholders. 

Appeals against licensing decisions 
182. Section 29 requires the Scottish Ministers, by regulations, to make provision to 
allow appeals against licensing decisions. Some evidence expressed concerns about 
the absence of detail on the face of the Bill as to what sort of appeals procedure 
there would be.128 These concerns were also picked up by the Subordinate 
Legislation Committee, which reported to this Committee that “the fundamental 

                                            
125 Scottish Parliament Subordinate Legislation Committee.  Report, 2009 (Session 3). Report on 
Marine (Scotland) Bill, paragraph 7. 
126 Scottish Parliament Subordinate Legislation Committee.  Report, 2009 (Session 3). Report on 
Marine (Scotland) Bill.   
127 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1762 
128 Eg Scottish Renewables. Written submission to the Rural Affairs and Environment Committee. 
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elements of an appeals process should appear on the face of the Bill.”129 The 
Subordinate Legislation Committee also noted that the same observation could be 
made in respect of section 52(1) regarding appeals against notices issued in relation 
to a marine license. 

183. The Committee agrees and recommends that the Bill be amended to set out 
the fundamental elements of an appeals procedure against a marine licensing 
decision and against the issuing of a notice concerning a marine license. 

Marine aquaculture 
184. Finfish and shellfish farmers made frequent representations that the Bill risked 
making the licensing regime more rather than less complicated. As introduced, the 
Bill represents a compromise position between two viewpoints. One is that licensing 
decisions concerning fish farms should remain with local authorities acting as 
planning authorities, as has been the case since 1997. The other is that the Bill 
should take the opportunity to subject fish farms to the same system of licensing and 
registration as other marine activities so as to reduce inconsistency of treatment. A 
number of local authorities take the former viewpoint; whilst the Scottish Salmon 
Producers’ Organisation, the Crown Estate, and the Association of Scottish Shellfish 
Growers were among those to call for a more centralised approach.130  

185. Professor Phil Thomas of the SSPO described the current regulatory system for 
fish-farming as “horrendous” but commented that the Bill had “snatched defeat from 
the jaws of victory” because it made the position even more complex— 

“If the bill is passed in its current form, everything in the marine environment will 
come under a licensing system of marine planning. The exception is fish 
farming, which will sit with local authorities, under town and country planning 
procedures. The two are incompatible. Even worse, responsibility for fish 
farming may revert to Marine Scotland, as local authorities will be able to opt 
out of the town and country planning arrangements. There is the potential for 
two entirely different planning and licensing systems to operate in one marine 
region—in the same stretch of water. I suspect that that would happen quite 
quickly in some areas. […] 

The system that is proposed at the moment is horrendous. It is logical to bring 
everything into a single marine licensing system, to streamline the system—
which is the objective of the bill—and, if the Government is concerned about 
local democracy and returning activities to the control of local authorities, to 
devolve the relevant elements of the licensing system. 

Some island councils and island operators—the best examples are in Shetland 
and, to a lesser degree, the Western Isles—are concerned about anything that 

                                            
129 Scottish Parliament Subordinate Legislation Committee. 4 September 2009, Session 3.  Report on 
Marine (Scotland) Bill. 
130 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 June 2009.  Col 
1768.  SEPA also have an interest in the regulation of aquaculture by way of its responsibilities under 
river basin management planning, which give it regulatory responsibilities for river water quality out to 
three nautical miles from the coast. SEPA’s Andy Rosie told the Committee that the regulatory 
approach it had practiced had worked well for aquaculture and that SEPA wished to retain its 
functions.  
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looks as though it is simply sitting in Edinburgh, if I can use that terminology. 
We must be sensitive to that. The solution that the bill comes up with is entirely 
intellectually incoherent and illogical, as it gives us a mixture of systems 
operating in the same area. That is an impossible situation.”131 

186. In response to suggestions that decisions about licensing fish farms were best 
taken at a local level, Professor Thomas argued that it was “illogical” to have different 
licensing systems operating in different parts of the country. If a degree of local 
control were considered desirable, he argued that this could be done by allowing 
local authorities to operate the licensing process locally, whilst maintaining Marine 
Scotland as the overall licensing authority. 132 

187. Rob Hastings of the Crown Estate expressed similar views— 

“The notion of centralising licensing [for fish farming] as a planning function is 
attractive. In our experience, the common issues in these sorts of development 
activities make centralisation practical and pragmatic. There may be an 
opportunity to delegate some responsibilities locally; as the Crown Estate is not 
a regulator, we would stand by and support that if it was absolutely 
necessary.”133 

188. The suggestion that local authorities should, as a compromise, be allowed to 
operate a licensing system the rules of which have been laid down centrally, does 
however leave open the question of whether they would have much meaningful 
discretion in practice.  

189. Walter Speirs of the Shellfish Growers’ Association linked the licensing issue 
back to the national marine plan— 

“When the Crown Estate was responsible for allocating leases, we had one 
authority that took the same view for the whole of Scotland. For 10 years now, 
we have had a very unsatisfactory interim procedure that has involved great 
uncertainty for the future of our industry in knowing whether consent will be 
granted. We have had differences of opinion from different planning authorities. 
Without doubt, Shetland has been the shining example of the development of 
the aquaculture industry—those of us in other areas are slightly jealous of 
that—but that does not mean that all areas should not come up to the same 
speed. What is missing is a national strategy, which perhaps existed when the 
Crown Estate was in charge.”134 

190. Remarks along similar lines but with respect to regional planning were made by 
George Hamilton of Highland Council. He made clear that Highland Council wished 
to retain control over the licensing of aquaculture. However, if the Council were to be 
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133 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 1 September 2009.  
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made a member of the relevant local MPP or MPPs, he suggested that the work it 
currently undertakes producing aquaculture framework plans could be subsumed into 
the preparation of aquaculture policies within the regional marine plan.135 Presumably 
this would not only reduce the risk of duplication of effort but also help ensure 
consistency between planning and licensing.   

191. Nigel Mills of Orkney Council put the argument in favour of local authorities 
retaining control, arguing that it benefited both the industry and the local area— 

“Perhaps I can give some practical examples of why local influence, attention 
and planning powers are paramount. Recently, I met representatives of a local 
fish farming company in the harbour office prior to an application being 
submitted to the planning authority. Such applications can cost thousands of 
pounds to prepare, but people can currently come to see the planning authority, 
which in this case was the port authority because the proposed farm was to be 
positioned in Scapa Flow. By working through a range of different scenarios that 
could have affected the licence application, we were able to point the company 
in the right direction to ensure that the work that it undertook would result, as far 
as we could see, in a positive result without the application being objected to. 
That saved that company tens of thousands of pounds. If we had not been able 
to exert such influence, the company could have spent an awful lot of time and 
effort on the application without getting anything up and running. 

At the other end of the spectrum, some fish farm cages last for only three to four 
years and tend to be hauled out and left on beaches when they come to the end 
of their life. With all due respect to the Crown Estate, the owner might take no 
part in cleaning up the beach and the cages might simply be left there. The port 
authority—or, wearing my other hat, the local authority when the matter is 
outside the port—must then find ways to have the cages removed, either by 
using byelaws or by threatening the fish farmer that it will not renew his licence. 
That is sometimes the only way that we can get derelict and redundant fish farm 
equipment cleaned off beaches. Because of the expense involved, it is a lot 
easier for the farmer to haul the cages out on to his land and leave it on the 
beach for five or six years. That happens. 

For Orkney, having the local plan and the ability to license and effect clean-up is 
very important. If that power was lost to a national body, I am not sure whether 
it would protect the islands.”136 

192. The Cabinet Secretary acknowledged that aquaculture was “the odd one 
out”137as far as creating a more streamlined licensing process is concerned— 

“As the committee will be aware, in recent years, in order to enhance local 
accountability, responsibility for consenting to aquaculture developments was 
transferred to local authorities under the Town and Country Planning (Scotland) 
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Act 1997. We have thought hard about the way forward. At the moment, we 
hope to give local authorities the power to delegate to Marine Scotland 
responsibility for consenting to aquaculture developments, which will streamline 
the process in those areas. However, a number of local authorities strongly take 
the view that local accountability can be protected only if they are allowed to 
keep their responsibility for consenting to aquaculture developments in their 
waters, and we respect that. 

It is worth pointing out that amendments to the Town and Country Planning 
(Scotland) Act 1997 will mean that regional marine plans have to take account 
of terrestrial development plans and vice versa. It is my understanding that the 
Town and Country Planning (Scotland) Act 1997 will take precedence, although 
I will ask my legal colleague to clarify that. The granting of aquaculture consent 
will remain with the local authority, but the process will require it to pay regard to 
the marine plan. Likewise, the marine plan will have to pay regard to the 1997 
act. It is hoped—it cannot be guaranteed—that that will prevent situations 
arising in which the marine plan says one thing for aquaculture and the local 
authority takes a different view when consents are applied for. It is no 
guarantee, but it is an attempt to ensure that some joined-up thinking is involved 
and that that is reflected by local authorities.”138 

193. Mr Lochhead confirmed the evidence heard previously that the Bill left open the 
theoretical possibility of two or more licensing regimes for fish farming operating 
within the same marine region, where it crossed two or more council boundaries. 
However, he said that he did not consider that this would be any more complicated 
than the current situation where a licensing regime may differ from council to council. 
He also clarified that where there was a conflict of views between the terrestrial plan 
and the marine plan as to aquaculture, it would be the terrestrial plan that prevailed. 
This accords with the clarification by Government officials that a marine plan does 
not create rights – whereas a licensing decision by a planning authority would do. 
However in the Cabinet Secretary’s view this was not objectionable as it was an 
issue of local accountability.139 

Conclusions 
194. The Committee considers that the case for treating marine aquaculture as an 
exception to the holistic marine planning and licensing system proposed under the 
Bill has not been made.140 Allowing some local authorities to retain responsibilities for 
marine aquaculture under terrestrial planning law is, as the Cabinet Secretary himself 
appeared to acknowledge, contrary to the overall philosophy of the Bill. A majority of 
the Committee fears that the provisions in the Bill currently are a recipe for confusion, 
as well as being difficult to reconcile with the existence of a national strategy for 
aquaculture, which was devised in view of the industry’s national importance. In so 
doing, we note the views of the Subordinate Legislation Committee, which noted that 
the provision could give rise to “considerable confusion as different criteria for 
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development could apply from one area to another with different procedural rules and 
different rights of appeal.”141 

195. The Committee acknowledges the vital importance of there being local 
input to decisions about whether, where, and under what circumstances to 
authorise a marine fish farm. The Committee142 considers that adequate 
provision could be made for this, at a strategic level, by ensuring local input 
into decisions made by MPPs about what areas should be deemed appropriate 
for fish farming. We propose that the Bill should allow local authorities to apply 
to the Scottish Ministers to handle applications for licenses. The Scottish 
Ministers should be empowered to allow any such application on cause shown, 
subject to their reaching a service level agreement with the authority on how 
license applications are to be dealt with.   

196. Where this happens, the Committee proposes143 that the Cabinet 
Secretary should seek to ensure that there is a consistency of approach 
towards licensing aquaculture within each marine region, for instance by 
providing that, in a region bordering two or more local authority areas, only 
one authority will handle applications. 

Dredging 
197. Representatives of port authorities expressed worries that the Bill could impose 
a more restrictive regime on dredging. David Whitehead of the British Ports 
Association sought to put the matter in context, remarking that Scottish ports, 
handling around 100 million tonnes of cargo a year “absolutely depend on the ability 
to dredge – we cannot have ports without dredging”. He argued that since dredging 
was a much repeated exercise with known consequences and impacts and rigorous 
environmental monitoring, this ought to enable the agreement of an approach under 
the Bill that would please all sides of the debate. However, he argued that— 

“There is a bit of a mixed message in the bill: on the one hand, it extends the 
licensing regime to dredging activity itself and to hydrodynamic dredging,144 on 
the other, it suggests that realistic consideration will be given to exemptions and 
perhaps a system of registration, neither of which approaches is explained in 
great detail. Implementation is therefore key”145 

198. British Ports Association representatives called for the opportunity to be taken, 
in implementing the Bill, to make three-year licenses for the disposal of dredged 
materials available to Scottish ports. This would bring Scottish and English licensing 
on disposal of dredged materials into line. Similarly, whilst not objecting to 
hydrodynamic dredging becoming a licensable activity, they wanted a three-year 
license to be available for all dredging activity so as to reduce paperwork and reduce 

                                            
141 Scottish Parliament Subordinate Legislation Committee.  Report, 2009 (Session 3). Report on 
Marine (Scotland) Bill, paragraph 30. 
142 Liam McArthur MSP dissenting 
143 Liam McArthur MSP dissenting 
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currents.  
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the risk of inconsistencies.146 They further clarified that it would be acceptable if 
licenses for maintenance dredging (ie maintaining the navigability of an existing port 
channel) could run for up to three years, but licenses for capital dredging (ie dredging 
for new berths) run for one year only, in view of the need to check the effects on the 
environment of dredging in a new area. 

199. The Cabinet Secretary told the Committee— 

“Our current thinking is that we do not want to stand in the way of accepted 
techniques for dredging, so we are considering what exemptions could be 
provided for existing activities. Dredging per se will be included in licensing, but 
we will ensure that there are exemptions for appropriate dredging that has been 
taking place for a long time.”147 

200. In subsequent correspondence, the Cabinet Secretary clarified that the likely 
basis for charging for dredging requiring a license would be cost recovery. He noted 
that— 

“The discussion in committee centred around the possibility of a double licence 
fee covering the licence fee and a payment for a sea bed lease from the Crown 
Estate. These 2 payments are different and are for different things much in the 
same way that council tax payments and house rents are different. In addition it 
is my understanding that the Crown Estate does not levy a lease charge where 
dredging and disposal of dredge spoil is undertaken, though it may levy a 
charge if the dredge spoil is put to “beneficial” use.”148 

201. This accords with evidence from the Crown Estate that it charges for dredging 
activities (rather than requiring a license for them) and that this will not be affected by 
the Bill.149 

202. The Committee is reassured to note the Cabinet Secretary’s comments 
that accepted forms of dredging with recognised minimal environmental 
impacts are likely to be exempted. Clearly stakeholders in shipping and ports 
would appreciate having sight of the detail of any proposed exemptions well in 
advance of the Bill’s implementation. The Committee also invites the Cabinet 
Secretary to consider the merits of three-year rather than one-year dredging 
licenses, which would apparently bring Scotland into line with the rest of the 
UK.  

Remediation 
203. Section 35 of the Bill entitled the Scottish Ministers may issue a “remediation 
notice”150 to a person who has breached the terms of a license and, in so doing, has 
caused harm. 
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204. At Stage 1, the Committee invited the Cabinet Secretary to consider whether 
the wording of the provision would be sufficient to allow the Scottish Ministers to 
require restoration of a damaged site. A similarly worded clause in the UK Bill, 
intended to enshrine much the same policy had been considered defective and had 
been amended.  

205. In a letter to the Committee, the Cabinet Secretary confirmed that similar 
amendments to section 35 were now being considered. 

206. The Committee notes the Cabinet Secretary’s intention to introduce an 
amendment clarifying that a remediation notice may require restoration of a 
damaged site. We call on the Cabinet Secretary to ensure that shipping and 
port interests, as well as environmentalist groups, have the opportunity to 
consider the proposed approach. 

Part 4: marine protected areas 

207. The purpose of Part 4 is to enable the Scottish Ministers to designate marine 
protected areas (MPAs) within the Scottish marine area. The policy memorandum 
explains151 that these powers have been taken because of an emerging consensus 
that current powers to designate marine areas requiring protected status are 
insufficiently broad. Under both European law and the OSPAR Convention, Scotland 
is required to designate a network of MPAs, although the Bill goes slightly further 
than our international obligations in allowing MPAs to be designated other than for 
purely environmental reasons.  

208. Under the Bill, there would be three types of MPA: 

• Nature Conservation MPAs (for the purpose of conserving marine flora or 
fauna or for conserving marine habitats or features of geological or 
geomorphological interest); 

• Demonstration and Research MPAs (for the purpose of demonstrating 
sustainable methods of marine management or exploitation, or for 
researching into such matters); and 

• Historic MPAs (for the purpose of preserving a marine historic asset – for 
instance a wreck or the remains of a human settlement – that is of national 
importance).152 

209. Provision is made to seek to ensure that the Scottish Ministers consult 
adequately before making an order designating an MPA. It would also be expected 
that the Scottish Ministers would, as a matter of good practice, take relevant scientific 
advice before designating a Nature Conservation or Demonstration and Research 
MPA, although this is framed as discretionary rather than mandatory in the Bill itself. 
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210. The Bill sets out the effect of an area being designated as a MPA. These are 
various but include the following: 

• a public authority must seek to exercise its functions so as to further the 
objectives of an MPA. Where the authority is unable to exercise its functions 
without hindering those objectives, it must inform the Scottish Ministers and, 
as appropriate Scottish Natural Heritage. Similar provision applies in respect 
of determinations made by a public authority; 

• once an area is designated, the Scottish Ministers may make orders (Marine 
Conservation Orders) in respect of it. Such an order might make provision to 
restrict or prohibit movement within the area, or the taking or disturbing of 
plants or animals in the area, or the removal or dumping of objects or 
substances within the area. In practice, it is the making of a Marine 
Conservation Order that determines the main impact of the designation, 
since it is the Order that will clarify permitted and prohibited activity within the 
MPA; 

• various offences are created. Contravention of a marine protection order is a 
crime as is intentionally or recklessly carrying out an act which hinders the 
conservation objectives of a protected area. 

211. As with marine licensing, few if any witnesses objected to the underlying aim of 
seeking to provide particular parts of the marine environment with additional legal 
protection in recognition of their significance. Any concerns arose from uncertainties 
as to how the provisions would apply in practice rather than to objections to the 
overall policy. In particular, there were concerns about particular activities being 
prohibited where that might cause economic detriment. 

The basis of designation 
212. The Committee is clear that the designation of Nature Conservation or 
Demonstration and Research MPAs is intended to be a scientifically-driven process. 
However, the Bill provides that the power to designate an MPA is discretionary. The 
Committee was interested to seek views from witnesses as to how they thought the 
process of identifying sites under the Bill would work in practice and whether they 
considered the process to be satisfactory.  

213. Colin Galbraith of SNH told the Committee that, as a likely consultee on 
designation, SNH would— 

“from a classic scientific perspective … go down the route of looking at rarity, 
but rarity would be only one aspect. We would look at typicalness—what is 
typical of a Scottish marine environment—and we would probably want to look 
at representative samples from those areas. 

In recent years there has been much greater consideration of the ecosystem on 
a global scale, and, behind that, of the processes that are involved and what the 
environment gives to us, whether that is in relation to fisheries or energy 
capacity. We would want to examine the ecosystem processes—the example 
that I used was nursery areas for fisheries—as well as considering the need to 
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represent rarity and typicalness. That would lead to a discussion about numbers 
and scale in relation to any one site.”153 

214. The OSPAR Convention requires member states to work towards the 
designation of “an ecologically coherent network of marine protected areas.”154 A 
similar obligation requiring the creation of “coherent and representative” areas arises 
in European law under Article 13 of the Marine Strategy Framework Directive. The 
designation of MPAs under the Bill is, however, framed in discretionary terms. Once 
a prospective MPA has crossed the threshold of being considered suitable, in 
scientific terms, it is then for the Scottish Ministers to decide whether or not to 
designate it. The Marine Conservation Society155 was among the bodies to express 
concerns that there was no duty on the Scottish Ministers.  

215. The Cabinet Secretary explained— 

“We have very much not taken the view that we must achieve certain targets 
and percentages of closed areas. Such a view is being taken elsewhere, and 
some people may think that it is valid, but I do not. I think that we should start 
from the need and the case, and not simply say that we want to find 30 per cent 
of our seas to close, or whatever. We should start from the bottom up. For that 
reason, we have avoided going down the route of duties which, by their very 
nature, are prescriptive. To impose a duty would mean that it would be 
incumbent on ministers to go out and identify areas of sea or the marine 
environment, and protect them if they met certain criteria.”156 

216. David Mallon of the Scottish Government also explained157 that the Government 
was developing guidelines on the basis for designation in co-operation with SNH and 
the Joint Nature Conservation Committee. These would take account of international 
principles and guidelines such as those found in the OSPAR Convention relating to 
the establishment of ecologically coherent networks of protected sites based on 
representativeness, connectivity, replication and resilience.  

217. The Committee notes that Scotland is under international obligations to 
create an ecologically coherent and representative network of marine protected 
areas and therefore has some concerns that the power to create MPAs under 
the Bill is discretionary. The Committee considers that the Bill should impose a 
duty on the Scottish Ministers to create such a network, as this would both 
help ensure compliance with our international obligations and guarantee 
further protection of the marine ecosystem.   

Community involvement in designating MPAs 
218. Some witnesses argued that communities should have a strong role in deciding 
which areas should be designated as MPAs, but expressed concerns that the Bill did 
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not readily enable this.158 Gordon Mann of the Solway Firth Partnership, however, 
said that he did not see that anything in the Bill would hinder such community 
involvement. He considered that under the Bill it would be easier for communities to 
propose an MPA than it is now under the current designation process for protected 
sites.159  

219. The Cabinet Secretary also disputed this argument— 

“There is a route for communities. They can go to the marine planning 
partnerships and propose any area that they think should be a candidate to be a 
marine protected area. If the local community in the form of the marine planning 
partnership agrees with that, it can contact Marine Scotland, which would set 
the proposed area against the criteria and do the necessary investigations to 
see whether the science exists to back up the proposal. It is extremely 
important to give communities an avenue. Lamlash bay is already subject to 
regulation through other means, which is obviously of direct interest to COAST. 
It is important for communities to have a say over their local waters. On the 
other hand, although we want to put that in place, we also want to ensure that 
objective criteria exist for any designation, along with the appropriate 
science.”160 

220.  The Committee is not persuaded that there is a need for a formal process 
in the Bill entitling communities to propose an MPA, especially if the process is 
to be predominantly scientifically driven. However, it is vital that there are open 
channels within Government to enable communities to propose MPAs for 
consideration, and that this is well known at a local level, so that communities 
feel engaged in the process. Marine Scotland should have a clear advocacy 
role in this regard. MPAs will work best where local communities feel that have 
enjoyed ownership over the process of helping create them. 

Designation and socioeconomic factors 
221. Written evidence from the Western Isles Council reflects concerns heard more 
generally that designating an area as an MPA could have detrimental social or 
economic effects on the communities adjacent to it. The Council stated that it was 
“strongly opposed to the introduction of additional Marine Protected Areas in the seas 
surrounding the Outer Hebrides if they would impose restrictions on economic 
activities.”161 

222. The Solway Firth Partnership, the remit of which includes economic 
development, was asked if it shared this view. Gordon Mann replied that— 

“The simple answer is no. I hope that we have been able to demonstrate today 
the incredible importance of the Solway Firth—in terms of the value of the 
asset—locally, regionally and internationally. The challenge for us is to ensure 
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that we use the resources wisely and sustainably over the longer term for the 
purposes of renewable energy, fishing and tourism and in a way that allows 
healthy communities to live beside, and to enjoy, the shores of the sea. That 
involves both a negative and a positive: we need to protect the areas that are 
sensitive and important while we encourage development where it will not 
damage or destroy.”162 

223. These comments reflect a view that deciding whether to designate an MPA may 
involve balancing ecological considerations against social or economic ones. 
However, the Bill would appear to partially limit this approach. Under the Bill, three 
different approaches are taken, depending on what type of MPA is being considered:  

• If the proposal is for an Historic MPA, it would appear from the Bill that it 
would not be competent to take socioeconomic factors into account; 

• If the proposal is for a Nature Conservation MPA, socioeconomic factors may 
be taken into account only “where the Scottish Ministers consider the 
desirability of designating 2 or more areas may be equal;”163 

• If the proposal is for a Demonstration and Research MPA, the Scottish 
Ministers may have regard to socioeconomic factors and this does not 
appear to be limited in any way. 

224. The limited provision to take socioeconomic factors into account when 
considering a designation for a Nature Conservation MPAs came in for criticism from 
some witnesses. Rob Hastings of the Crown Estate, which decides whether to give 
marine renewable projects the go-ahead, commented— 

“The Crown Estate's general position on where the socioeconomic input comes 
into the decision-making process is pretty consistent—our position is the same 
for whichever piece of legislation we are considering. If the objective is 
sustainability or sustainable development, three things have to be considered in 
parallel. Environmental objectives are clearly the primary driver, but without 
giving due consideration to the social and economic impacts of the decision, it is 
quite difficult to get a measure of its relative value from an economic 
conservation perspective. 

The bill says that the provision in section 59(5)164 would be the tiebreaker rule 
that could be brought into play, and that is why we suggest that the 
socioeconomic perspective has to be considered as the tiebreaker. However, 
for all cases, and for a true sustainability argument to be presented, all three 
things have to be considered. An environmental objective might lead the 
process but unless the other two have been considered, it is difficult to get a 

                                            
162 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
1780 
163 Marine (Scotland) Bill, Section 59(5) 
164 Ie, the provision applying for Nature Conservation MPAs 

261



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 60

measure of relativity in relation to the environmental objective that is being set 
out.”165 

MPAs: the effect of designation and “presumption of use” 
225. Scottish Renewables’ written evidence expressed worries that the level of 
protection afforded to MPAs under the Bill could inhibit the development of a 
competitive marine renewable industry, arguing that “this level of protection [ie the 
provision made in sections 71 and 72 as to the duties of public authorities] is too high 
if the purpose of the introduction of Marine Protected Areas is to increase 
management of nationally important features.”166 Scottish and Southern Energy’s 
written evidence went further, questioning whether the power to designate MPAs is 
required at all. If MPAs were designated, they argued that they should not become 
“no-go areas for marine renewables.”167 SSE sought comfort that there would 
continue to be a “presumption of use” in areas designated as MPAs. 

226. Scottish Renewables pointed out that there could be circumstances where there 
was complementarity between conservation and energy production objectives, such 
as evidence from the oil industry that the deployment of rigs had led to an increase in 
fish populations. They did, however, concede that the issue was complex and that it 
would be legitimate to carry out an environmental assessment.168  

227. Rob Hastings of the Crown Estate stressed the importance of providing 
potential developers with clarity from the outset— 

“in a conservation area, it must be made clear what the conservation objectives 
are for the area. Those may be obvious, but it is important to state them from 
the outset. If it is assumed that there is an opportunity to do something in line 
with those objectives, it is important for a developer to have a line of sight to 
understand what hurdles they need to get over. At the outset, that becomes 
their risk and, if it is clear what the objectives are and what the developer has to 
do to satisfy those objectives, they can set about a plan to achieve that.”169 

228. Mr Hastings also cautioned that an over-precautionary approach to activity 
within a Nature Conservation MPA could be counter-productive, as it can take a 
developer being allowed into an area to conduct investigations to allow sufficient data 
to be made available to clarify conservation objectives.  

229. Pam Taylor of the Solway Firth Partnership argued that difficulties could be 
avoided at an earlier stage if renewable opportunities were identified effectively in the 
marine planning process.170 Gordon Mann agreed, suggesting that the marine plan 
should be thought of “not as something that prevents things from happening but as 
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something that helps us to make the best use of resources.”171 He considered that it 
would be an improvement if proposals for renewable projects arose from marine 
planning rather than at the initiative of the Crown Estate, with stakeholders then 
having to react to them— 

“We need to move to a position in which marine plans are established in places 
where we think there is potential for wind farms or other renewable energy. That 
should be starting point, after which the projects can be considered in more 
detail. At this stage, we are all running to catch up, but the need for renewable 
energy projects is so important that we need to bring projects on stream much 
more quickly than we have done in the past.”172 

230. The Cabinet Secretary acknowledged that the question of allowing economic 
activity within MPAs was about finding the right balance. He too pointed to marine 
planning as the primary means of making important statements about national 
priorities, which would have practical effects further down the line.173 On whether a 
“presumption of use” within MPAs should be reflected in relevant provisions in the 
Bill, Mr Lochhead offered to— 

“reflect and come back to the committee on the matter, but my instinct is that 
putting something like presumption of use in the bill will affect the balance that 
we are trying to strike. If it is set out as a policy, we can say that we hope it will 
be achieved with the tools in the bill. We have to draw the line somewhere.174 

231. The Cabinet Secretary expanded on these points in subsequent 
correspondence— 

“The Bill would provide a range of possible management tools for MPAs – from 
reliance on marine plans and licensing of marine activities to the introduction of 
conservation orders and management schemes.  Considering the management 
requirements of individual MPAs will help determine whether an MPA needs a 
more tailored approach as provided by conservation orders or management 
schemes.  Even where this more tailored approach is considered necessary I 
anticipate that only a small number of the activities taking place in a MPA will 
need to be restricted and that in most cases social and economic uses are likely 
to be compatible with the protection of features for which a site is selected.  As I 
said at committee the presumption of use is covered in the policy memorandum 
and I remain of the view that is sufficient.” 175 

Conclusions 
232. In evidence, two discrete arguments emerged concerning MPAs and the 
relevance of socioeconomic factors. One related to whether the Bill had got the 
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balance right in the relatively limited way it allows socioeconomic factors to be taken 
into account prior to the designation of an MPA. This is a difficult issue with 
compelling arguments on both sides, but the Committee’s view is that the Bill has 
largely got the balance right. The process for declaring a Nature Conservation MPA 
should primarily be science driven, and if the science shows that an area is of 
exceptional, and perhaps international, importance for its biodiversity or because of 
its importance for conservation purposes, then socioeconomic factors should not 
ordinarily stand in the way of its designation.  

233. This however should certainly not mean that the area should then automatically 
become closed off to any marine activity. It was in this area that the second argument 
focussed, with a number of witnesses calling for there to be a “presumption of use” in 
any MPA. 

234. Clearly the designation of an area as an MPA must have legal consequences. 
Otherwise the whole of Part 4 of the Bill would be ineffectual. At times, this might 
include activity within an MPA being restricted, and perhaps severely restricted. The 
Committee sees no reason why this should be the norm, however. As the evidence 
made clear, there are plenty of circumstances where the objective of conserving an 
historic asset, or an ecosystem or species of animal or plant, could take place in 
harmony with economic activity. Indeed, as witnesses noted, there can be 
complementarity between the two, as where preparatory work for a marine project 
gathers valuable data that can be used for conservation purposes.  

235. In addition, there are only a finite number of marine locations that are likely to 
be optimum for the exploitation of marine renewables. It may well be that some of 
these are also likely sites for an MPA. To close off such areas to any renewable 
energy projects for reasons of conservation may risk missing the bigger picture. 

236. Stakeholders with an economic interest in the sea, the renewables industry in 
particular, are looking for assurances. Whilst we have no reason to doubt the 
Scottish Government’s good faith, the Committee considers that, given the economic 
importance of the sea, and, in particular, the importance of mitigating climate change, 
it would be appropriate to provide such assurance on the face of the Bill. Whether 
this is best done by inserting “presumption of use” or some cognate phrase into a 
relevant provision within Part 4 is not clear to the Committee, as the legal meaning of 
that phrase would be uncertain. A better approach might be to look at inserting 
safeguards into the provision on marine conservation orders, which will in practice be 
key to determining what is and is not allowed within an MPA.  

237. The Committee agrees with the Scottish Government that the process for 
designating Nature Conservation MPAs should be mainly science driven. 
However, the Committee recommends that provision be inserted into the Bill 
requiring the Scottish Ministers, when drawing up a marine conservation order 
for an MPA under section 74 to have regard (a) to social and economic factors, 
and (b) the desirability of mitigating climate change. 

238. The Committee also invites the Cabinet Secretary to clarify the extent to 
which, under the Bill, there is sufficient linkage between the marine planning 
process and the process of designating MPAs, and whether there is any risk of 
national objectives set out in the national plan (for instance on economic 
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activity or climate change) failing to integrate with the designation of a network 
of MPAs under Part 4.  

Monitoring of MPAs 
239. Scottish Environment Link’s written evidence noted that the Bill appears to 
contain no requirement for MPAs to be monitored. This was taken up by Morna 
Cannon of Scottish Marine Renewables, who argued that this was— 

“an important point, as they should be monitored to check whether they are 
achieving the objectives that they were established to achieve. In talking about 
monitoring, it is important to make the point that the localised environmental 
impacts of wave and tidal energy projects are as yet unknown. It is important for 
that industry that a pragmatic deploy-and-monitor approach is taken.”176 

240. The information gathered from this monitoring could then be used, she argued, 
to feed into future environmental impact assessments. 

241. This appears to the Committee to be a reasonable point, given the evidence 
referred to earlier about gaps in marine data. Additionally, since provision is 
expressly made in the Bill to require national and regional marine plans to be 
reviewed. It would seem appropriate to make roughly equivalent provision for MPAs.  

242. The Committee recommends that the Cabinet Secretary consider the 
merits of the Bill requiring MPAs to be regularly monitored and reviewed 
following designation 

Fishing within MPAs 
243. Concerns have been expressed about section 85(2) of the Bill which provides a 
defence to contravening a marine conservation order or causing damage within an 
MPA, where the person charged was engaged at the time in sea fishing and the 
effect of the act “could not reasonably have been avoided.” 

244. Howard Wood of COAST told the Committee— 

“Section 85 is extremely important to the bill and I am worried that if it remains, 
Scotland will become the laughing stock of the world. No other country has an 
exception that gives fishermen an excuse to be in an MPA.”177 

245. However John Eddie Donnelly of the Firth of Clyde SSMEI argued that— 

“This kind of provision is necessary because if it is not in the bill, all activities will 
be excluded from an MPA. After all, there will always be some activities that do 
not damage these protected areas and not having the provision will make it 
difficult for planners to plan such activities.”178 
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246. Concerns were also raised that the defence in section 85(2) might, in any case, 
be technically redundant, or near-redundant, in that, in relation to two out of the three 
offences created in relation to MPAs, provision is already made to limit the 
circumstances where an offence is committed (eg no offence is committed “where 
the act was the incidental result of a lawful operation” – section 83(3)). 

247. In a letter to the Committee, the Cabinet Secretary explained— 

“Section 85(2) provides a specific defence for fishing activities over and above 
the more general defences provided by sections 83(3) and 84(3).  It is possible 
to think of situations which would be covered by the section 85(2) defence but 
which would not fall within whichever of section 83(3) or 83(4) was relevant.  
The overall intention is not to criminalise fishermen acting legally and section 
85(2) seeks to strike a balance by providing a defence that is proportionate, 
reasonable and appropriate.  Taken together I believe sections 85(2)(a) and 
85(2)(b) achieve that balance but I am aware that there has been debate at 
Westminster on the equivalent provisions in the UK Bill.  I understand that UK 
Ministers are considering the options.  My officials are liaising with UK 
Government interests on that and considering whether it would be useful to 
propose an amendment to the Marine (Scotland) Bill to ensure consistency on 
this point inside and outside 12nm in the seas around Scotland.” 179 

248.  The Committee notes the discussion at Scottish and UK Governmental 
level on the question of whether fishing activity in MPAs requires additional 
protection under the Bill, and looks forward to being notified of the outcome. 
However the Committee is not convinced that this additional protection is 
necessary. 

Part 5 – Conservation of seals   

Provisions in the Bill 
249. Part 5 of the Bill seeks to update legislation on the conservation of seals, 
proposing provisions to replace the Conservation of Seals Act 1970 which is widely 
perceived to be outdated. Work undertaken to inform the policy behind these 
provisions included the establishment of a stakeholder group, the Scottish Seals 
Forum, which developed proposals set out in the consultation Sustainable Seas for 
All. The resulting provisions are broadly intended to provide additional protection for 
seals in comparison to the 1970 Act. The Bill creates a new offence of killing, injuring 
or taking a live seal (intentionally or recklessly) whilst allowing the killing or taking of 
seals under licence.  

250. Repeal of the 1970 Act also means the repeal of the so-called netsman’s 
defence; providing that it is not a crime to kill or take a seal in the vicinity of fishing 
nets or tackle where this is done to protect the equipment or any fish caught in it. (It 
is legally possible, however, that a condition along the lines of the defence could be 
inserted in a license granted under the Bill.)  
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251. The Bill permits the killing or taking of seals without a licence but only in order to 
alleviate suffering. 

Seal species and populations 
252. Two species of seal breed in Scottish waters; the common (or harbour) seal and 
the grey seal.  

253. The Scottish Government has stated that the revised laws set out in the Bill are, 
amongst other things, a response to a recent decline in the common seal population. 
The evidence session on Part 5 commenced with an overview of recent population 
trends from Ian Boyd of the Sea Mammals Research Unit. Professor Boyd 
commented that the grey seal population had— 

“been increasing quite rapidly for the past few decades, but there is strong 
evidence of a decline in the rate of increase and of the population numbers 
approaching stabilisation on the west coast and Orkney…In the North Sea, the 
numbers continue to increase.”180  

254. On common seals, he explained that less is known— 

“because they are much more difficult to survey. … Despite their name, there 
are fewer of them than grey seals.181 We think that there are 140,000-odd grey 
seals in the United Kingdom, 90 per cent of which are in Scottish waters. We 
think that there are about 40,000 to 50,000 common seals, about 30,000 of 
which are in Scottish waters…They are also smaller than grey seals, and they 
are more coastal. […] 

The surveys of common seals that we carried out until the early 2000s 
suggested that the common seal population was roughly stable. However, 
about three years ago, our survey suggested that there had been an extremely 
rapid decline—considering how slowly the animals are able to reproduce—in 
Orkney and Shetland in particular but also to some extent down some of the 
North Sea coast. The decline that was observed was equivalent to all the pups 
that were born in the population every year not surviving. It is too early to say 
what the cause of that decline has been. We will probably never know."182 

Why is seal management considered necessary? 
255. Not all countries with seal populations permit them to be managed by culling. 
The Scottish Government considers it is necessary to retain some sort of licensed 
seal management scheme. Section 98 of the Bill sets out a number of grounds on 
which the Scottish Ministers may grant a license to kill or take seals. These include 
for research or conservation purposes or to preserve public health. However, the vast 
majority of the discussion at Stage 1 has focussed on just one of the grounds listed; 
to prevent serious damage to fisheries or fish farms, as this is likely to be the main 
reason for a license being granted. 
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256. The question of the extent to which seals threaten commercial fish stocks is 
controversial. There is no doubt that seals predate wild stocks but the scale of this 
activity, particularly in relation to commercial fishing, are disputed, as is the 
effectiveness of seal culling as a fisheries management tool. Either way, no evidence 
was led at Stage 1 that the Scottish Government plans to issue licenses on this 
ground. However, the Committee did hear clear evidence as to the potentially serious 
effect of seal predation on wild salmon stocks in and around salmon river mouths, 
and it is anticipated that licenses might on occasion be issued for this reason.  

257. There is no dispute that, given the opportunity, seals will predate fish farms and 
can cause considerable damage if they are able to break through. Professor Phil 
Thomas of the Scottish Salmon Producers’ Organisation explained that— 

“both types of seals are attracted to fish farms, but what distinguishes them is 
the size of the animals. By and large, common seals cannot break nets in a 
significant way, as they do not have the power to break through things. A large 
grey seal is a big animal, so it has the power to cause significant destruction to 
a net if it wants to. If there is a hole or a clever way of getting into a cage, 
common seals can do that but, by and large, they are much easier to deter with 
screen netting than greys are.”183 

Evidence taking 
258. Evidence received by the Committee, together with information gathered on 
visits has made the sensitivities surrounding this issue abundantly clear. For a 
number of groups, the only acceptable approach would be a complete ban on killing, 
except to prevent suffering.  

259. Although the Committee does not consider that a complete ban would be 
practicable, we respect such opinions, which are based on the understandable view 
that it is inhumane to cull seals. We particularly commend those organisations and 
individuals who, without compromising on their principled opposition to the approach 
proposed in the Bill, have been willing to engage in the scrutiny process, and to enter 
into public debate and discussion with the fish-farming industry, in order to help 
ensure that, even if the Parliament largely endorses the policy set out in Part 5, the 
licensing process will be as rigorous and humane as possible. The evidence session 
involving Advocates for Animals and the Scottish Salmon Producers’ Organisation 
demonstrated the scope for organisations with very different viewpoints to share 
information, to agree civilly to disagree on some matters, and to reach a compromise 
on others. It is to be hoped that this bodes well for the future implementation of Part 
5. 

Seal management plans 
260. According to the Policy Memorandum, "A successful pilot scheme in Moray Firth 
has provided a framework for the Bill proposals for the management of seals. This is 
based on cooperation by the District Salmon Fishery Boards.”184 

261. The Association of Salmon Fishery Boards’ submission states that— 
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“The Moray Firth Seal Management Plan was launched in 2004 and involved a 
wide range of partners. … The Plan is viewed as a successful template for 
considering how seal and salmon interactions can be analysed so that, amongst 
other things, impacts on salmon can be minimised whilst at the same time the 
conservation status of seals (where applicable) can be considered.”185  

262. The plan created seal management areas; known bottleneck areas around river 
estuaries where seals predate on salmon. Within these areas, seals could be 
managed by shooting or scaring. Under the plan, licences to kill seals in these zones 
were to be issued on a group basis. Limits set on the number of seals that could be 
killed under each licence were based on reproduction rates to ensure that the 
numbers killed did not exceed a level which could impact on the stability of the 
overall seal population in the area. 

263. Given the apparent importance that the Government has placed on the Moray 
Firth Seal Management Plan in informing the Bill’s provisions, the Committee was 
keen to explore the basis for the assessment that it had been a success, as well as 
whether the approach adopted in the Moray Firth could be applied elsewhere.  

264. The Seal Protection Action Group queried the evidence base for the claim that 
the plan had reduced local seal shooting by 60% suggesting that "there is no 
information provided to support this statement or indicate it will reverse the decline in 
common seals in the area.”186 Professor Boyd of the Sea Mammal Research Unit 
responded that— 

“The Moray Firth's seal population has been roughly stable since the plan was 
introduced, whereas most of the seal populations in the surrounding areas have 
declined. The evidence suggests, therefore, that the act of management in that 
region has been successful. Whether the population would have declined if 
there had been no management is an open question, of course, but the Moray 
Firth is, at least, bucking the trend.”187 

265. Libby Anderson of Advocates for Animals acknowledged that the plan had some 
strengths but highlighted the limitations of applying the model elsewhere. She 
pointed out, for example, that there were only three fish farms in the area during the 
pilot.188  

266. Brian Davidson of the Association of Salmon Fisheries Group explained that the 
pilot had helped build up an evidence base on seal predation— 

"we have learned about the behaviour of very small numbers of specialist seals 
that come into rivers and predate salmon. As Professor Boyd indicated, 
although the numbers of such seals are very small, they have developed the 
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expertise to remove valuable salmon, which can have quite a devastating effect 
on the economy and on fisheries. We have started to piece together some 
useful parts of the jigsaw on the interplay between seals and salmon. The key 
strength of the model is that it gathers together data and asks people who want 
to be involved in control measures to report those data in a transparent and 
clear way to the relevant agencies so that everyone can learn from the process 
and it can be transferred to other areas with some degree of success."189 

267. Whilst the evidence does not clearly and compellingly show that the Moray Firth 
Seal Management Plan has helped with the conservation of common seals, the 
Committee considers that there is sufficient anecdotal evidence to judge the pilot a 
partial success pilot that is well worth repeating elsewhere. In doing so, the 
Committee recognises that the Moray Firth is somewhat atypical having relatively 
many salmon rivers and relatively few salmon farms compared to other areas where 
seals and humans have come into conflict. So different approaches would have to be 
taken.  

268. The pilot has undoubtedly demonstrated the merit of sharing information about 
seal behaviour, prevalence, and distribution within a particular area. It also helped 
show up gaps in recorded data where more work was needed. Most importantly, 
there does appear to be a view that it has been beneficial in managing interactions 
between seals and fish. And, as discussed below, the existence of a seal 
management plan and the data that flows from it may make it easier to set realistic, 
tailored licensing conditions. 

269. The Committee recommends that the Cabinet Secretary consider putting 
into the Bill a requirement to set up seal management plans in all areas of 
Scotland where there is a perceived difficulty in the interaction between seals, 
angling, and fish farms.  

Harassment of seals 
270. Advocates for Animals suggested that there was a gap in Part 5 in that it did not 
make it an offence to molest or disturb seals. This offence could be made to apply in 
all Scottish waters or only in seal conservation areas as designated under section 
104.190 

271. Similarly, Tara Seal Research suggested that the Bill should set out an 
additional offence of “disturbing or harassing seals, or of obstructing access to their 
haul-out sites”. They argued that— 

“at present the law protecting animals from disturbance in the UK is fragmentary 
and disorganised – being incorporated into conservation legislation for some 
species but not others, and for seals in some parts of the UK, but not others…At 
present animal species in Sch. 5 (protected species) of the Wildlife and 
Countryside Act 1981 – throughout Great Britain - are protected against 
deliberate disturbance or interfering with places of rest or refuge (Annex 1). 
Sch. 5 includes, among marine mammals, bottlenose dolphins, common 
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dolphins, harbour porpoises and otters, but does not include seals. However, 
the legislation in Northern Ireland and the Isle of Man to enact the 1981 WCA 
provisions in those regions (Annex 1) does include both common and grey 
seals in the schedule of protected species. In Northern Ireland and the Isle of 
Man, therefore, seals are legally protected against disturbance and 
harassment.”191 

272. Professor Boyd of the Sea Mammals Research Unit responded that he— 

“would broadly support such a provision. A possible consequence of tighter 
management could be that harassment becomes a tool that is used in certain 
quarters for trying to reduce the number of seals in a particular area. Repeated 
harassment of animals at haul-out sites could be a problem in the future.”192 

273. A letter to the Committee from the Cabinet Secretary noted the evidence 
received on harassment and advised— 

“A power to protect seals from disturbance or harassment, which was 
suggested by some, already exists under paragraph 28 of the Conservation 
(Natural Habitats etc) Regulations 1994 in relation to European sites.” This 
protection applies to European sites designated on land, such as breeding sites, 
as opposed to European marine sites. Therefore, any harassment of seals in 
water, for example around a fish farm or in a river estuary near a fishery, would 
not be covered by these Regulations.”193 

274. The Regulations state that local authorities may make byelaws for the 
protection of nature reserves which, amongst other things, can “protect or restrict the 
killing, taking, molesting or disturbance of living creatures of any description in the 
site.”194 In other words, the protection of seals from disturbance only applies following 
the passing of a byelaw in an area already designated as a European site. 

275. The Committee recognises the force of the argument that seals should be no 
less protected from harassment than other marine animals. At the same time, the 
issue is complex. There is a risk of people being deemed to have harassed seals 
when their intentions were innocent; for example, tourists going on boat trips near 
haul-out sites or people walking on beaches where seal colonies are based and 
unintentionally frightening seals away. If such an offence were to make the statute 
book, it is to be hoped that common sense would be applied on the enforcement 
side. More fundamentally, it goes without saying that only intentional or reckless 
behaviour should be criminalised.  

276. A perhaps more tricky issue from a drafting point of view would be to ensure 
that acts intended only to deter seals from causing damage to fisheries or fish farms, 
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and therefore to avoid a resort to shooting, were not criminalised as harassment, 
which would clearly be a perverse outcome.195 

277. The Committee invites the Cabinet Secretary to consider including on the 
face of the Bill an offence of intentionally or recklessly harassing seals, whilst 
recognising that careful drafting would be required to address the complexities 
surrounding the issue, including the risk of unintended consequences. 

Licensing conditions-provisions in the Bill 
278. Sections 99 and 100 specify conditions that the Scottish Ministers must impose 
in granting a license to kill or take a seal. These include the method of killing or 
taking, the maximum number of seals that may be killed or taken, and a requirement 
to report back to the Scottish Ministers. Provision is also made allowing the Scottish 
Ministers to impose further conditions. These may include, but are not limited to, 
conditions about the area where seals may be killed or taken or the circumstances in 
which they may be killed or taken. 

Individual seal behaviour and licensing 
279. Evidence at Stage 1 made clear that seal behaviour varies widely. Whilst all 
seals are fundamentally opportunist predators, many appear to show little or no 
interest in predating fish farms or salmon rivers. It is a small minority of perhaps 
unusually adaptive “rogue seals”, as some witnesses described them, exhibiting 
learned behaviour, that cause disproportionate damage. It clearly follows that if it is 
considered necessary to manage seals in an area by shooting it is this minority that 
should be targeted. Randomly shooting a number of seals is not only inhumane and 
potentially damaging to seal conservation, but also likely to be ineffective.  

280. However, a number of clear practical objections arose at Stage 1 to the 
proposal that licenses be tailored to apply only to particular seals. These include the 
time delay between a seal getting into a fish farm or fishery and an individual licence 
being issued, and the challenge of identifying the correct individual seal once it has 
left the area.  

281. Professor Thomas of the Scottish Salmon Producers’ Organisation explained— 

“The notion that someone would have to apply for one licence for a particular 
seal is an utterly unworkable proposition. Think about the analogy of the fox in 
the hen-coop. A seal is attacking salmon, and we have to pick up the phone to 
Edinburgh to apply for a licence. The licence might come through in due course, 
but by that time the problem would be over because the fish would all be dead. 
We must take on board the way in which the licensing system would have to 
work. Some block or upper limit would be required—that is an idea in the Moray 
Firth plan—and that would allow the population of seals to be maintained. When 
a seal is attacking a net, people must be able to take action there and then to 
do something about it.”196  
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282. The Association of Salmon Fishery Boards’ evidence also supported this 
approach— 

“We believe seal control should be operated on a regional level (as per current 
arrangements in Moray Firth) with an agreed pre-set allocation for each area 
that can be conducted at the discretion of the District Salmon Fishery Board to 
provide effective control as and when necessary.”197 

283. The Committee agrees that the most workable way to encourage a highly 
selective approach to seal culling would be to impose an upper limit on the number of 
seals that may be taken within a particular area. This ought to help incentivise the 
targeting only of seals whose behaviour is recognised as problematic. Of course care 
would have to be taken to set a number within a particular area that is neither too 
high nor too low. Continually updated research on regional seal populations and 
behaviour, such as is carried out by the Sea Mammal Research Unit and other 
bodies, is vital in this regard. So too would be any work carried out in future by seal 
management groups, which the Committee, as already stated, would support being 
established under the Bill. 

284. Other conditions imposed on the granting of a license, for instance, a 
requirement that a seal only be shot at when it is within a particular distance from the 
fish farm being predated, may also help raise the probability of the “right” seal being 
targeted. 

Issuing licenses on an individual or group basis 
285. If imposing upper limits on seal kills within a particular marine area is seen as 
desirable as part of an overall licensing regime, it might seem to follow that licenses 
should also be issued on a group basis. It would then be for the licensees, as a 
group, to decide how to manage seal predation in that area. As well as being likely to 
reduce the bureaucracy associated with multiple licensing applications, this approach 
would arguably make it easier to monitor the impact of such licences on a particular 
area. It may also make reporting shootings less demanding if one farm assumes 
responsibility for reporting all shootings under a group licence (the timescales for 
reporting shootings is considered further below). 

286. On the other hand, the Committee recognises that the approach is not without 
its disadvantages. For instance, fish farms within a particular area may often be 
commercial rivals, which may provide a disincentive to cooperate unless some sort of 
binding working arrangement can be reached. 

287. Government policy appears to be supportive of licensing on a regional group 
basis. The Policy Memorandum notes that “Scottish Ministers expect to introduce this 
[ie licensing] on a group basis following the model of the Moray Firth pilot to limit 
bureaucracy.”  

288. The Cabinet Secretary told the Committee— 
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“My understanding is that the plan has promoted the concept of licences for 
groups. We would be keen to take that forward as an option, so the licences 
could be for either groups or individuals.”198 

289. The Committee is not clear whether this means that the Cabinet Secretary is 
currently undecided as to whether licenses should be issued on a regional group 
basis or to individuals, or whether he considers that there should be an option to 
apply either individually or as a group. 

290. The Committee supports the licensing system being sufficiently flexible to 
allow for the issuing of licenses on a group or individual basis as appropriate, 
recognising that there are some practical issues that may need to be ironed out 
where a group license is issued. This approach should go hand in hand with 
the setting up of regional seal management groups, so as to encourage an 
open and cooperative approach to seal management within a particular area.  

Licensing and marksmanship 
291. Advocates for Animals said it should be a condition of any licenses granted to 
kill seals that they— 

“require marksmanship and competency to be demonstrated by applicants; 
prohibit shooting in water or from unstable platforms; and require applicants to 
ensure that if a seal is shot, it is actually killed outright. These issues have 
already been addressed by legislation in a number of other countries”  

292. Professor Boyd indicated sympathy for these proposals and highlighted the 
importance of shooting within a range of 50m with a properly zeroed rifle to minimise 
the chance of a seal being injured, and suffering unnecessarily as a result, rather 
than being killed outright.199 

293. The Cabinet Secretary was invited to respond to suggestions that mandatory 
licensing conditions along these lines be set out on the face of the Bill— 

“The licence conditions can be varied. The bill explains to some extent the kind 
of factors that could be taken into account. It is perfectly possible to take into 
account marksmanship or training and so on as part of the licence conditions. 
We are considering where to go with that.”200 

294. The Committee considers that the list of conditions that may be specified 
in a license (as set out in section 100(3)) should include the skill of the 
marksman, the type of firearm used, and the marksman’s proximity to the 
target. Committee members consider that there is a case to be made for some 
or all of these conditions being mandatory for any license.  
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Killing as a last resort 
295. Industry representatives and seal protection organisations alike made clear in 
evidence that they consider that shooting should be a last resort. Professor Thomas 
said that “the driving force is to shoot a seal only if there is no alternative”.201 

296. To ensure that this is the case, Advocates for Animals argued that licensing 
conditions should “mitigate that solution as much as possible for animal welfare”,202 
and that the process of considering a license application should include considering 
whether all other eventualities have been explored and ruled out before granting a 
licence. Similarly, the Seal Protection Action Group stated in written evidence— 

 “We believe the Bill should prescribe that best available non-lethal deterrent 
measures must be used, and have demonstrably failed, before consideration is 
given to granting a seal licence, to ensure that killing seals is not simply viewed 
as a cheaper solution.”203 

297. An approach along the lines proposed above is, in fact, being taken in the Bill 
but only in respect of seals in certain areas. Section 105 states that “The Scottish 
Ministers must not grant a seal licence authorising the killing or taking of seals in a 
seal conservation area unless they are satisfied (a) that there is no satisfactory 
alternative way [emphasis added] of achieving the purpose for which the licence is 
granted,” 

298. The Committee accepts that detailing what constitutes the best non-lethal 
deterrent measures on the face of the Bill would be impractical, as the list would be 
likely to become outdated relatively quickly. An alternative option would be to list the 
measures in subordinate legislation as this can be more readily updated.  

299. There may be a more fundamental problem, however. Industry representatives 
have suggested that there never could be one authoritative list of measures, because 
some measures will work well in some circumstances but not others, whilst some 
may work but would not be permitted in particular areas. And some devices may 
work, to a greater or lesser extent, but may have undesirable side-effects depending 
on the nature of the surrounding marine environment, which would make it 
inadvisable to use them. 

300. In relation to wild fisheries, the development of effective acoustic scarers within 
rivers is being explored as part of a Seal and Salmon Research Programme. The 
Moray Firth Seal Management Plan204 suggests that such technology has 
successfully reduced common seal predation in the Puntledge River, British 
Columbia. It also points out its limitations, for example the scarers cannot be used in 
areas where they may impact on other species such as dolphins, and they do not 
deter all seals effectively, meaning that “shooting remains the only viable method of 
reducing seal-salmon conflict.” 
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301. Professor Thomas set out the salmon farming industry’s view— 

“The difficulty is that, for reasons that no one is entirely sure of, some methods 
work much better in some places than in others. The notion that we should 
prescribe a single method is impractical because it would not always work as 
well in different areas… For example, acoustic deterrent devices are extremely 
effective in some areas, but in other areas it is a condition of the fish farm's 
licence that they cannot be used because of concerns about cetaceans in the 
same area.”205 

302. This explanation was not entirely accepted by animal rights groups. Libby 
Anderson of Advocates for Animals responded that— 

“farms tend to use the solutions that are available and those that are convenient 
to use. They do not necessarily use the most expensive solution—the fully 
tensioned anti-predator net at the appropriate distance from the cage. To avoid 
further disagreement, we would have to say that there is a lack of knowledge 
about what is actually being used out there, and the industry and the 
Government need to explore that when they are considering the terms of 
licences.”206 

303. Advocates for Animals were also among a number of stakeholders who cited 
anti-predator nets as the most effective way of preventing seal attacks on fish farms, 
and who suggested that in most instances there was no reason (other than the extra 
cost to the fish farm) why they should not be used.  

304. Animal Concern and Save our Seals’ joint submission stated that— 

“Fish farmers can protect their stock from seal attack by installing and 
maintaining high strength, anchored and tensioned anti-predator nets to stop 
seals getting near the farm cages. Fish farmers who argue that their farm site is 
not suitable for the installation of anti-predator nets are actually admitting that 
they have chosen a site which is not suitable for a fin fish farm.”207 

305. The Seal Protection Action Group made a similar point, implying that farms that 
failed to install adequate anti-predatory nets might be in breach of the law. Anti-
predator nets, they argued— 

“would also meet criteria set under the Animal Health and Welfare (Scotland) 
Act 2006 that requires farmers to protect their stock from suffering or injury.”208 

306. The Committee recognises that this is a complex area. Whilst we recognise that 
it may be hard to impose solutions on the face of the Bill, we are not yet satisfied that 
the Bill does all it could to ensure that culling seals is a last resort. 
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307. The Committee sees no reason in principle why the requirement that the 
Scottish Ministers may only issue a license to kill or take a seal if there is “no 
satisfactory alternative” to doing so should not apply in all areas, rather than 
just in seal conservation areas as the Bill presently provides. At the same time, 
the Committee seeks clarification from the Government as to what deterrent or 
combination of deterrents could be used to satisfy Ministers that there is ‘no 
satisfactory alternative’ to issuing a licence.   

308. The Committee recommends that the Scottish Government consider 
making it a condition of granting a licence to shoot a seal that, if the farm is not 
fitted with anti-predator nets, the applicant provide an explanation of why this 
is so. 

Reporting 
309. Section 100 states that a seal licence must require the licensee to report to the 
Scottish Ministers “as soon as reasonably practical” after killing a seal. 

310. The Scottish Salmon Producers’ Organisation argued that an annual reporting 
cycle of seal kills (rather than of each individual kill) would reduce bureaucracy and 
that “publication only of aggregate annual data relating to Seal Licences”209 would 
protect fish farm personnel from threats or actions from some “seal activists in the UK 
who have shown a willingness to engage in direct and, in some cases, extreme 
measures”.210 Professor Thomas described this to the Committee as a practical and 
proportionate approach.211  

311. The Sea Mammal Research Unit disagreed, stating that it supports “rigorous 
reporting procedures” to enable effective monitoring. The Unit argued that “In the 
past, poor information about the number of seals being shot has reduced the quality 
of management advice we have been able to give.” 

312. The RSPB argued that to be compliant with the EU Habitats Directive “…the Bill 
must ensure that shooting can only occur as a last resort, by licensees, within strict 
guidelines, and that all killings are accurately reported to the Scottish 
Government.”212 

313. The Cabinet Secretary was invited to respond to suggestions that “as soon as 
reasonably practical” is open to a wide interpretation and requires to be clarified— 

“I ask members to bear in mind that the starting point is that we do not have 
such information…we will certainly reflect on whether the phrase "as soon as 
reasonably practical" requires to be tightened.”213 

                                            
209 Scottish Salmon Producers’ Organisation. Written submission to the Rural Affairs and Environment 
Committee dated 11 June 2009. 
210 Scottish Salmon Producers’ Organisation. Written submission to the Rural Affairs and Environment 
Committee dated 11 June 2009 
211 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 1 September 2009.  
Col 1843 
212 RSPB.  Written submission to the Rural Affairs and Environment Committee. 
213 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1908 
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314. The Committee recommends that the Cabinet Secretary set out reporting 
standards in guidance. The Committee suggests that there should be a 
requirement on a licensee to report the taking or killing of a seal at least 
quarterly. 

Enforcement 
315. The Bill increases the penalties for offences against seals in line with those set 
out in the Wildlife and Countryside Act 1981. The Bill makes provision in relation to 
the apprehension of offenders, powers of search and seizure, forfeitures, entry upon 
land, and the giving of notices to ensure enforcement is made. 

316. Written evidence drew the Committee’s attention to a number of concerns about 
enforcement of the existing legislation, including the perceived overuse of the so-
called netsman’s defence, where a seal “in the vicinity” of fishing nets or tackle is 
killed to prevent damage to them. Whilst the removal of this provision has been 
welcomed in a number of submissions, there is an underlying concern that without 
effective enforcement, the new provisions may prove as limited as the existing ones. 
The Seal Protection Action Group argued that— 

“there is no explanation [in the Bill] of how effective monitoring and enforcement 
can be achieved given that most incidents take place in remote areas.” 214 

317. Advocates for Animals provided a number of examples of reported shootings 
which were not prosecuted, including as a result of the difficulties in policing remote 
areas. For example, Tayside Police investigated culls of seals at the Bell Rock 
lighthouse off the Angus coast in 2001 and 2006.  Advocates for Animals noted that 
“the lighthouse is at least 12 miles from the nearest salmon nets, and police officers 
voiced their concern that policing such a remote location in the North Sea was almost 
impossible, permitting no check on the shooting of seals during the breeding 
season.” 215   

318. The Cabinet Secretary noted that there have been successful prosecutions 
under existing legislation— 

“Therefore, it is clear that there is enforcement…but my understanding is that, 
given the nature of such activities, there is a lot of local intelligence in some of 
the communities in which such offences take place, as members can imagine. I 
am therefore confident that the provisions can be enforced.”216 

319. Mr Lochhead also indicated that he intends to amend the bill to provide that— 

“the common enforcement powers in Part 6 of the Bill be extended to include 
offences relating to seals. Although I expect most, if not all, enforcement of 
seals legislation to be taken forward by the police, it remains possible that 

                                            
214 Seal Protection Action Group.  Written submission to the Rural Affairs and Environment Committee. 
215 Advocates for Animals.  Supplementary written submission to the Rural Affairs and Environment 
Committee. 
216 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 9 September 2009.  
Col 1909 
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Marine Scotland officers could occasionally become involved in such cases and 
I intend to amend the Bill to ensure they have the necessary powers.”217 

320. This amendment is to be welcomed as, amongst other things, it will presumably 
increase the human resources available to monitor the implementation of provisions 
under Part 5. Given this additional responsibility being placed on Marine Scotland, 
the Committee would expect that the funds provided to the organisation for 
enforcement under Part 6 would be increased to enable it to carry out this new duty 
effectively.  

321. The Financial Memorandum states that Marine Scotland is expected to extend 
its compliance activities to cover monitoring of licensing and conservation from 2010, 
but does not provide a total expected figure for such activities. Without a baseline 
figure, it will be difficult to ascertain how much additional funding Marine Scotland 
receives for enforcement and monitoring in relation to Part 5 as a result of the 
Cabinet Secretary’s proposed amendment.  

322. The 2010-11 draft budget proposes that Marine Scotland’s budget be reduced 
from £75.5 million in 2009-2010 to £65.3 million in 2010-2011. The Committee notes 
that this reflects start-up costs for the new organisation, which was established in 
April 2009. There would be concern if this reduction resulted in more limited funds for 
enforcement, especially given the inherent challenge of monitoring and enforcement 
in remote areas. The Committee is following up this concern in our scrutiny of the 
2010-11 budget. 

Part 6 – enforcement powers  

323. Part 6 sets out enforcement powers. In large part, these are intended to help 
ensure that any new duties imposed, in particular, under Parts 3 (licensing) and 4 
(marine protected areas) of the Bill are adhered to. Scottish Government officials 
explained that the main policy behind these provisions was to ensure that 
enforcement powers were largely consistent within and without the Scottish marine 
area.218  

324. For the most part, these provisions aroused no great controversy at Stage 1, 
although one issue was raised. 

Directing a vessel to port 
325. Section 132 empowers persons appointed as marine protection officers under 
the Bill to direct a vessel or marine installation to port under certain circumstances. In 
evidence to the Committee, the British Port Authority did not express opposition to 
this provision, which they described as an “extension” of an existing, and rarely-used, 
power. However, they were concerned about the potential effect that the provision 
could have on ports. David Whitehead of the BPA commented— 

“We are concerned about the impact of the provision on ports. The bill does not 
seem to say anything about how the port will be contacted, arrangements for 

                                            
217 Scottish Government.  Letter from the Cabinet Secretary for Rural Affairs and Environment to the 
Rural Affairs and Environment Committee dated 16 September 2009. 
218 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 27 May 2009.  Col 
1722 

279



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 78

dealing with disruption to trade, oil spills and so forth or even how the provision 
relates to the powers of the secretary of state's representative for maritime 
salvage and intervention [SOSREP], who has the power to direct into port ships 
that are being salvaged. We are flagging up the issue as a bit of an unknown 
area in which consideration of the port side seems to have been left out.”219 

326. Mr Whitehead pointed out that where SOSREP directs a vessel to port, the UK 
Government bears the responsibility for any financial repercussions, but that the Bill 
was silent on whether this applied in the case of direction under section 132.  

327. In a letter to the Committee, the Cabinet Secretary said— 

“My understanding is that the SOSREP … role is limited to salvage operations - 
essentially a ‘command and control’ function which allows SOSREP to 
intervene and take charge of salvage operations where there is a risk of 
pollution.  The powers of SOSREP in relation to Safety directions come under 
section 108A and Schedule 3A of the Merchant Shipping Act 1995 as inserted 
by the Marine Safety Act 2003.  These powers are somewhat different to the 
enforcement powers in the Marine Bill. They relate to ships where an accident 
has happened to or in the ship, the accident has created a risk to safety or a 
risk of pollution by a hazardous substance and the direction is necessary to 
remove or reduce the risk.  

In enforcement operations it is often necessary to direct a vessel to port to carry 
out investigations and necessary enquiries for a number of reasons.  It may be 
that any necessary tests or investigations require to be conducted in a stable 
environment, or it could require all or part of the cargo to be discharged to allow 
it to be properly examined, or the investigations may require the involvement of 
shore-based services or experts.  These powers are generally only available 
when enforcement officers have reasonable grounds to suspect that the vessel 
concerned is involved in the commission of an offence and are not exercised 
lightly given the associated practical considerations.  These powers are 
therefore distinct from the role played by SOSREP in marine salvage 
operations, an activity which is un-connected with enforcement.”220 

328.  The Committee is grateful for this explanation, which clarifies some issues. 
However it does not address the issue of compensation.  

329. The Committee seeks clarification as to whether it is intended that port 
authorities should be compensated for the exercise of the power to direct a 
ship to port set out in section 135 in a manner which has caused them financial 
loss. 

FINANCIAL MATTERS 

330. The Finance Committee reported to this Committee on the Bill. The Finance 
Committee reported that it welcomed the detailed cost information available in the 
                                            
219 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 22 June 2009.  Col 
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Rural Affairs and Environment Committee dated 16 September 2009. 

280



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) 

 79

Financial Memorandum. The Committee acknowledged that was bound to be 
variation in the estimates of some costs, depending on, for example, the detailed 
implementation experience of local marine planning, or the timing of designation of 
marine protected areas. However, the Committee recommended that the Scottish 
Government should consider how the presentation of information and the 
consultation on financial implications could be improved so as to avoid the 
misunderstandings (for instance from local authorities) which were raised in 
evidence. 

331. The Finance Committee also recommended that the costs summary for the 
whole Bill set out at Table F could usefully have separately identified the total 
expected one-off set-up costs (albeit that these are spread over several financial 
years), and the total annual running costs once the Bill is fully implemented. 

332. The Committee expressed concern at the way in which the costs associated 
with the ‘third tier’ of marine planning (integration of management of Scottish waters 
with the UK, EU and international contexts) have been expressed. No cost 
information for activities to implement this third tier is mentioned in the Financial 
Memorandum. Officials said that a cost of about £1 million per year associated with 
this had been described in the Financial Memorandum of the UK Marine and Coastal 
Access Bill and in the corresponding Legislative Consent Memorandum (LCM) to the 
Scottish Parliament.  

333. However, the Finance Committee noted that the LCM was not clear that any 
costs from marine planning at this level will fall on the Scottish Government. 
Paragraph 34 of the LCM states that designating nine additional marine protected 
area sites in the offshore zone may cost around £1 million, but is not clear that this 
cost is to fall on the Scottish Government. The Statement of Funding Policy between 
the UK Government and the devolved administrations states that, “where…decisions 
of United Kingdom departments or agencies lead to additional costs for any of the 
devolved administrations, where other arrangements do not exist automatically to 
adjust for such costs, the body whose decision leads to the additional cost will meet 
that cost.”221  

334. Given that officials stated clearly in evidence that this cost would have to be met 
from the Scottish Government’s budget, the Finance Committee expressed concern 
that it appeared to have no opportunity to scrutinise whether the assumptions behind 
this estimate were appropriate. They are not described in the Financial 
Memorandum. This led the Committee to note that the status, and appropriate route 
for scrutiny, of the costs of this third tier of planning are unclear. The Committee 
accordingly recommended that the lead committee seeks clarification from the 
Scottish Government on this situation. 

335. The Committee notes and agrees with the views of the Finance Committee 
and invites the Cabinet Secretary to respond to them, whilst recognising that 
costs falling on the Scottish Government as a result of the UK Marine and 
Coastal Access Bill are not directly a matter for consideration in respect of the 
Marine (Scotland) Bill.  

                                            
221 HM Treasury: Funding the Scottish Parliament, National Assembly for Wales and Northern Ireland 
Assembly: Statement of Funding Policy  Paragraph 3.2 
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336. As noted earlier, concerns have been raised as to the adequacy of data-
gathering on the marine environment, especially in view of the huge marine 
planning responsibility that will be placed on public authorities, Marine 
Scotland in particular. The Committee is considering this issue separately 
through its scrutiny of the 2010-11 budget 
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ANNEXE A: SUBORDINATE LEGISLATION COMMITTEE REPORT 

Marine (Scotland) Bill 

SUBORDINATE LEGISLATION COMMITTEE REPORT 

Marine (Scotland) Bill 

The Committee reports to the lead committee as follows— 

Introduction 

1. At its meetings on 23 June222, and 1 September223 2009 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Marine 
(Scotland) Bill at Stage 1.  The Committee submits this report to the Rural Affairs 
and Environment Committee as the lead committee for the Bill under Rule 9.6.2 of 
Standing Orders. 

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.224 

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Appendix. 

Delegated powers provisions 

4. The Committee considered each of the delegated powers provisions in the 
Bill. 

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 3(4), 18(1)(b), 
20(4)(a), 20(7), 21(2), 25(1), 27(1), 37(1), 39(1), 42(1), 45(2), 45(3), 68(2), 74(1), 
77(6), 79(2), 93, 102(1) and 148(1). 

Section 17(3) - Powers to amend section 17(1) so as to add or remove any 
activity from the list of licensable marine activities 

6. This power allows the Scottish Ministers, by order to add or remove any 
licensable marine activity from the list in section 17(1).  The Delegated Powers 
Memorandum (“DPM”) explains this power is needed in order to respond to 
changing developmental needs which are likely to change over time.  While 
flexibility is thought important, the DPM does not explain why the power is open to 
permit any additions to or deletions from the list or why no criteria are specified for 
before such changes can be made.  The Scottish Government was asked to 
explain why the power was open and what criteria would be applied. 
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223 Official Report 1 September 
224 Delegated Powers Memorandum (‘DPM’) 
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7. The Scottish Government response advises that because there may be any 
number of reasons for making changes it would not be useful to specify criteria for 
the exercise of the power. 

8. The Bill does not expressly set out the objectives of the licensing regime, but 
these may be inferred from matters to which the Scottish Ministers must have 
regard in determining an application for a marine licence.  These are set out at 
section 20(1): the need to protect the environment, to protect human health and to 
prevent interference with legitimate uses of the sea and such other matters as the 
Scottish Ministers consider relevant.  However, the Committee notes that there is 
no link between the power to alter the scope of the regime and its objectives as 
described in the matters specified in section 20(1). 

9. The Committee accepts that circumstances will change over time and it may 
be necessary to make changes to the activities of the marine licensing regime.  
Nevertheless the exercise of the power in section 17(3) is of significance as the 
inclusion of an activity on the list of licensable marine activities will result in that 
that activity being brought into the marine licensing regime.  Inclusion in the 
regime will have a significant effect on the people involved in that activity. 

10. The Committee also acknowledges that affirmative procedure affords a high 
level of scrutiny over the exercise of the power.  However, the provision of 
flexibility is not inconsistent with the provision of a limitation (by reference to 
objectives, criteria or otherwise) on how a power may be exercised. 

11. The Committee therefore draws to the attention of the lead committee 
that the power is unqualified and does not specify any criteria on the basis 
of which the Scottish Government may determine that a particular activity 
should be added to or removed from the list. 

Section 24(1) - Power to specify activities which will not need a marine 
licence 

12. A marine licence is required for the activities specified in section 17(1).  
Section 24(1) provides that the Scottish Ministers may by order specify activities 
which do not require a marine licence or don’t require a licence if specified 
conditions in the order are satisfied.  The Scottish Ministers are required to consult 
such persons as they consider appropriate in advance of making any order. 

13. This would allow for exemptions within the classes of licensable activity and 
for such exemptions to be permitted subject to compliance with set conditions.  
The Committee’s comments in relation to section 17(1) apply equally here. 

14. While the Committee understands the need for the power and agrees with 
the power in principle, it notes that it is not qualified in any way and no criteria are 
specified on the basis of which the Scottish Ministers may determine that an 
activity should be specified under section 24(1).  Also, as with the power under 
section 17(3), there is no link between the power and the apparent objectives of 
the regime. 
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15. Whether or not an activity is to require a licence and thereby come within or 
be excluded from the marine licensing regime is a matter of considerable 
significance for those involved in the activity. 

16. This power is broadly the same as the power under section 7(1) of the Food 
and Environment Protection Act 1985, although an order under section 7(1) was 
subject to negative procedure.  There is, however, a significant difference between 
the two powers with respect to consultation.  Section 7 requires a licensing 
authority to consult the Food Standards Agency as to any proposed order under 
section 7(1).  Section 24(4) provides only a general requirement that the Scottish 
Ministers must consult such persons as they consider appropriate. 

17. The Food Standards Agency therefore no longer has a specified or 
compulsory role in the order-making process.  The consultation requirement has 
been watered down and there is no explanation of or justification for this significant 
change.  However, the Committee does acknowledge that affirmative procedure 
provides a greater level of scrutiny than before. 

18. The Committee draws to the attention of the lead committee the 
Government’s control as to consultation prior to the exercise of the power 
and that the power does not specify any criteria on the basis of which the 
Scottish Government may determine that a particular activity should be 
specified as not requiring a licence or not requiring a licence if specified 
conditions are satisfied. 

Section 29(1) - Power to make provision for any person who applies for a 
marine licence to appeal against a decision made under section 22 

Section 52(1) - Power to make provision for any person to whom a notice 
listed in subsection (2) is issued to appeal against that notice 

19. These powers are very similar and the underlying issue is the same in each 
case, as are the questions asked of the Scottish Government and the Scottish 
Government responses. 

20. Part 3 establishes a regime for the licensing of the marine activities specified 
in section 17.  Section 22 provides that when an application is made to the 
Scottish Ministers for a marine licence, the Scottish Ministers must grant the 
licence unconditionally, grant the licence subject to conditions as they consider 
appropriate, or refuse the application. 

21. Section 29(1) provides that the Scottish Ministers must by regulations make 
provision for any person who applies for a marine licence to appeal against a 
decision under section 22. 

22. There are various enforcement notices which the Scottish Ministers can issue 
under various provisions in Part 3, which are listed in section 52(2).  Section 52 
provides that the Scottish Ministers must by regulations make provision for any 
person to whom a notice listed in section 52(2) is issued, to appeal against that 
notice. 
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23. No details of the appeal mechanisms are given on the face of the Bill.  The 
justification provided in the DPM for using subordinate legislation for the purpose 
of establishing an appeals mechanism is extremely brief. 

24. The Committee accepts that it is not unusual to have the details of appeal 
procedures left to subordinate legislation provided that the core elements or 
outline of any appeal mechanism are established on the face of the Bill.  It is 
understandable that details of appeals procedures may require to be adjusted over 
time in the light of experience.  However, on the face of the Bill there is no 
substantive provision with respect to appeals, only a requirement for an appeals 
mechanism to be put in place by regulations.  This, in the Committee’s view, is 
neither sufficient nor appropriate. 

25. While detailed rules of procedure need not be set out in primary legislation, 
the Committee would normally expect the appeal body to be specified on the face 
of the Bill.  Provision should also be on the face of the Bill for matters such as the 
grounds of appeal, the legal consequences of an appeal being initiated and the 
powers of the appellate body.  The Committee gives by way of example the 
extensive and comprehensive provisions for appeals in sections 131 and 132 of 
the Licensing (Scotland) Act 2005. 

26. The Committee informs the lead committee that, notwithstanding the 
powers to make provision for appeals under sections 29(1) and 52(1) of the 
Bill, no substantive provision with respect to appeals is made on the face of 
the Bill and that the Committee expects the fundamental elements of an 
appeal procedure should appear on the face of the Bill. 

Section 54(3)(1) - Power to provide for marine fish farming not to constitute 
‘development’ 

27. ‘Marine fish farming’ is development for the purposes of the Town and 
Country Planning (Scotland) Act 1997 (‘the 1997 Act’) and accordingly requires 
planning consent from the local planning authority.  Section 54 of the Bill inserts a 
new provision (section 26AB) in the 1997 Act.  This gives the Scottish Ministers 
power to provide by order that the establishment of a fish farm in the waters 
specified in the order does not constitute ‘development’ in terms of the 1997 Act.  
In that event the fish farm would not require planning permission, but would fall to 
be regulated by and require to be licensed under the marine licensing regime 
established by the Bill (because it would fall within the list of licensable activities). 

28. The reason for a power to transfer marine fish farming between the planning 
regime and the marine licensing regime and the reason for doing so on an area by 
area basis was not explained.  The change from one regime to another on an area 
by area basis could result in a lack of uniformity across the country and could give 
rise to considerable confusion as different criteria for development could apply 
from one area to another with different procedural rules and different rights of 
appeal.  The Committee therefore sought clarification from the Scottish 
Government. 

29. It appears from the response that the Scottish Ministers are uncertain 
whether aquaculture developments should fall under the terrestrial planning or the 
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marine licensing regime.  The policy objective appears to allow for marine fish 
farming to be removed from the terrestrial planning regime and to fall within the 
marine licensing regime on an area basis if the relevant local planning authority 
wishes that to be done.  The need for this power is therefore understandable if that 
policy objective is to be achieved. However, the potential for confusion and 
inconsistency in the statutory control of this activity remain. The Committee notes 
that the affirmative procedure provides a significant degree of Parliamentary 
scrutiny of any proposal for change. 

30. The Committee draws to the attention of the lead committee that the 
effect of the power is to permit local authorities to determine whether, in 
respect of their particular area, marine fish farming is to be in the terrestrial 
planning regime or in the marine licensing regime.  The Committee also 
draws to the attention of the lead committee that the exercise of the power 
on an area by area basis could result in a lack of uniformity across the 
country which may give rise to considerable confusion as different criteria 
for development could apply from one area to another with different 
procedural rules and different rights of appeal. 

Section 58(1) – Power to designate any area of the Scottish marine 
protection area as a nature conservation marine protected area, a 
demonstration and research marine protected area or a historic marine 
protected area. 

Section 64 – Power to amend or revoke a designation order under section 58 

31. Section 58(1) provides that the Scottish Ministers may by order designate 
any area of the Scottish marine protection area as of one of three types of marine 
protected area (‘MPA’) namely, a Nature Conservation MPA, a Demonstration and 
Research MPA or an Historic MPA.  Section 64 provides that a designation order 
made under section 58(1) may be amended or revoked by a further such order 
(under section 58(1)). 

32. Section 145(3) provides that an order under section 58(1) is not made by 
statutory instrument. 

33. The designation of MPAs is one of the key elements of the Bill.  However, as 
‘designation’ is not exercised by legislative provision, the power is not listed or 
discussed in the DPM.  Having regard to the number and nature of the 
considerations which may arise with respect to any decision on designation and to 
the fact that a number of areas may be designated, the Committee considered it 
appropriate to consider whether that ‘designation’ should be exercised by 
legislative provision. 

34. The Scottish Government’s response has been helpful in explaining the 
approach adopted.  Having regard to the context and background and the 
extent to which other elements of the MPA regimes and procedures are set 
out in the Bill, the committee does not consider that it is necessary for the 
power to designate a marine protected area under section 58(1) or the power 
to amend or revoke a designation to be exercised by statutory instrument. 
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Section 77(1) - Power to make an urgent marine conservation order 

35. Section 77(1) provides that, where Scottish Ministers consider that there is 
an urgent need to protect an area in respect of which an MCO may be made 
through an MCO, then an MCO may be made without the need to follow the 
procedures otherwise required by section 76. 

36. An urgent MCO remains in force for the period specified in the order, which 
must not exceed 12 months.  The Scottish Ministers are required to publish notice 
of the making of the urgent MCO.  Representations can be made about an urgent 
MCO (after it has been made) and the Scottish Ministers have power to revoke an 
urgent MCO. 

37. The DPM does not comment on the power to make an urgent MCO, although 
it does comment on the power under section 77(6) to continue an urgent MCO. 

38. The Committee appreciates the need for a power to take urgent action as 
well as the need for urgent MCOs to be time limited.  It was not clear as to the 
intended effect of section 77(2)(a) which provides that an urgent MCO comes into 
effect on such date as is specified in it, as it is accepted that every SSI comes into 
force on the day specified in it for this purpose. 

39. The Scottish Government appears to accept that there is no need for the 
provision in section 77(2), which it states is designed to make an order under 
section 77 more ‘user friendly’ than might otherwise be the case.  The Committee 
does not agree with this approach and considers that it is not appropriate or 
advisable to make provision for something which is unnecessary, not least as a 
question may arise with respect to the effect if a similar provision is omitted 
elsewhere. 

40. The Committee appreciates the need for this power and agrees with the 
power in principle.  As far as procedure is concerned, the Committee considers 
that negative procedure is appropriate, and that there should be consistency of 
approach in the procedure proposed in respect of orders under section 74(1), 
urgent orders under section 77(1) and urgent continuation orders under section 
77(6). 

41. The Committee considers that the proposed power is acceptable in 
principle and that negative procedure is appropriate.  However, the 
Committee considers section 77(2)(a) to be unnecessary. 

Section 144(1) - Ancillary provision 

42. Section 144(1) provides that the Scottish Ministers may by order make such 
incidental, supplemental, consequential, transitional, transitory or saving provision 
as they consider necessary or expedient for the purposes, or in consequence, of, 
or for giving full effect to, the Act or any provision of it.  Section 144(2) provides 
that an order under this section may modify any enactment, instrument or 
document. 
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43. This is an example of the widest formula adopted in relation to ancillary 
powers.  The Committee has previously expressed concern that non-textual 
modification of legislation may provide for significant legal effects and that 
accordingly textual amendment may not be the appropriate test to determine the 
appropriate level of Parliamentary scrutiny.  The Committee has expressed the 
view that those ancillary powers which make permanent provision may be 
considered likely to have more significant effects.  There should be a full 
consideration given by the Scottish Government to the procedure appropriate to 
ancillary powers in each Bill on a case by case basis.  There is no significant 
assessment in the DPM explaining how the Scottish Government has reached its 
view here. 

44. The Scottish Government’s response to the questions posed by the 
Committee is very brief and does not address the question or add to what the 
Committee knows already.  There is no explanation as to the Scottish 
Government’s approach to the procedure proposed with respect to ancillary 
powers having regard to the provisions in this Bill. 

45. The Committee is disappointed by the apparent unwillingness on the part of 
the Scottish Government to give much thought to the use of ancillary powers or to 
address the use of the individual elements within the powers, either in the DPM or 
in their response to the Committee’s question. 

46. There are six elements to the ancillary powers set out in section 144.  The 
Scottish Government appears to treat the ancillary powers equally and to suggest 
that the use of all these ancillary powers is ‘standard’ in all Bills.  The Committee 
does not agree with this approach.  The appropriateness or otherwise of each of 
the different elements of an ancillary powers provision has to be considered 
separately in the context of a particular Bill.  While the Committee accept that 
there may be thought to be nothing out of the ordinary in this Bill, it does not 
absolve the Scottish Government from its obligation to consider the provision of 
ancillary powers and to provide adequate justification for each element of the 
powers. 

47. The Committee finds the powers acceptable but reports that, in its view, 
the different elements of ancillary powers provision should be justified on a 
case by case basis by the Scottish Government in the context of each Bill. 
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Appendix 
 

Response from Scottish Government 
 

Marine (Scotland) Bill at Stage 1 
 
Section 17(3) - Powers to amend section 17(1) so as to add or remove any 
activity from the list of licensable marine activities 
 
The Committee asked the Scottish Government: 
 
• what is the justification for the power being completely open, in that it does not 

contain any limitation on the nature, scope or extent of any modification which 
may be made  to the list of licensable marine activities? 

 
• by reference to what criteria, if any, will the Scottish Government determine 

that a particular activity should be added to or removed from the list of 
licensable marine activities and could these be specified in the Bill? 

 
Scottish Government response: 
 
It is envisaged that activities will be added to the list of licensable marine activities 
if the Scottish Ministers consider that it would be appropriate for those activities to 
be subject to marine licensing.  Activities would be deleted from the list if it is no 
longer appropriate for them to be subject to that system. 
 
There could be any number of reasons (e.g. a change in other regulatory regimes, 
technological change and the development of new industries) for making a section 
17(3) order and therefore determining criteria could not be usefully specified in the 
Bill. 
 
Section 20(7) – Power to make further provision as to the procedure to be 
followed in connection with applications for and the grant of licences 
 
The Committee asked the Scottish Government: 
 
As the power in section 20(7) does not appear to be addressed in the DPM, the 
Scottish Government is asked for the justification for this power in accordance with 
rule 9.4A of Standing Orders. 
 
Scottish Government response: 
 
We apologise for the oversight that led to section 20(7) not being addressed in the 
DPM. The paragraphs set out in Annex A should have appeared in place of 
paragraphs 21 to 26 in the DPM. 
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Section 24(1) - Power to specify activities which will not need a marine 
licence 
 
The Committee asked the Scottish Government: 
 
• what is the justification for the power being completely open, in respect that it 

does not contain any limitation on the nature, scope or extent of activities which 
may be specified as not needing a licence or not needing a licence if conditions 
specified in the order are satisfied? 

 
• by reference to what criteria, if any, will the Scottish Government determine 

that a particular activity should be specified in an order under section 24(1) and 
could this be set out in the Bill? 

 
Scottish Government response: 
 
Any order under section 24(1) will specify activities which the Scottish Ministers 
consider should not require to be licensed. There could be any number of reasons 
for making a section 24(1) order and therefore determining criteria could not be 
usefully specified in the Bill.  There are existing long established exemptions with 
regards to licenses under the Food and Environment Protection Act 1985 and 
consents under the Coast Protection Act 1949 and it is likely that similar 
exemptions will be continued under the new licensing system after a full 
consultation process.  There are existing exemptions for activities such as the 
deposit of fishing gear other than for the purpose of disposal and the deposit of 
cable and associated equipment (other than for the purpose of disposal) in the 
course of cable laying or cable maintenance. 
 
Section 25(1) - Power to allow licensable marine activities which fall below a 
specified threshold of environmental impact to be registered rather than 
licensed 
 
The Committee asked the Scottish Government: 
 
Given that regulations made under section 25(1) will specify the threshold of 
environmental impact for the purpose of determining whether a particular 
licensable marine activity will not need a licence but will instead be registered, can 
the Scottish Government explain the need for the regulations to define or 
elaborate the meaning of ‘specified threshold of environmental impact’ and also 
‘fall below’ and ‘registered’, as provided for in section 25(2) and how it is 
envisaged that this power may be exercised? 
 
Scottish Government response: 
 
It is felt that taking the power to be able to define or elaborate the meaning of the 
phrases in question in the regulations is a sensible approach and will help to avoid 
any confusion. 
 
There are a large number of FEPA licences issued at present for small 
uncontroversial projects each year (e.g. the placing of single sewage outfall pipes 

291



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe A 

 90

for discharge of treated sewage from septic tanks serving single dwellings).  These 
sort of projects (although falling within being a licensable activity under section 17 
of the Bill) may merit being registered in future rather than licensed. 
 
The Scottish Ministers will define on the basis of research the ‘specified threshold 
of environmental impact’ where registration is appropriate.  They will be able to 
use the experience gained through the Water Environment (Controlled Activities) 
(Scotland) Regulations 2005 (SSI 2005/348) which includes a similar registration 
system.  But the concept of a “specified threshold of environmental impact” is not a 
straightforward one and the exact meaning of the phrase may need elaborated in 
the regulations. 
 
Section 29(1) - Power to make provision for any person who applies for a 
marine licence to appeal against a decision made under section 22 
 
The Committee asked the Scottish Government: 
 
Given the importance of providing a Convention compliant appeals regime, to 
explain why it is considered necessary to use sub-leg for this purpose in this 
particular case. 
 
Scottish Government response: 
 
It is considered unexceptional to have the details of appeal procedures left to 
subordinate legislation, so as amongst other things to allow those details to be 
adjusted over time in the light of experience. 
 
Section 37(1) - Power to make provision about the imposition of fixed 
monetary penalties in relation to offences under Part 3; and 
 
Section 39(1) - Power to make provision about the imposition of variable 
monetary penalties in relation to offences under Part 3 
 
The Committee asked the Scottish Government: 
 
• what is the justification for 2 civil sanction regimes (fixed penalty and variable 

penalty)? 
 
• on what basis or with regard to what criteria will the Scottish Ministers 

determine which regime to apply in a particular case? 
 
• why is the maximum variable monetary penalty not specified on the face of the 

Bill? 
 
Scottish Government response: 
 
Fixed monetary penalties will be for low level, primarily technical offences which 
are not causing harm to the environment or human health or interfering with other 
legitimate uses of the sea.  This could include failure to notify when works are to 
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commence or a failure to forward a return form to the licensing authority detailing 
the work that has taken place over the licensing period. 
 
Variable monetary penalties will be for more serious breaches of licence 
conditions where it is not proportionate to prosecute.  The breach may cause harm 
to the environment or human health or interfere with other legitimate uses of the 
sea.  As the range of operations can vary from small to large-scale operations it is 
important that penalties can be varied to provide a proportionate response.  They 
could be used to remove financial benefit resulting from the offence or to apply an 
additional deterrent element. 
 
The penalty levels will be subject to consultation.  The levels of fixed monetary 
penalty will be set down in regulations and any fixed penalty is not to exceed the 
fine for summary conviction for the offence in question. 
 
A maximum variable monetary penalty is not specified on the face of the Bill as a 
maximum for the more serious offences would not be appropriate.  The Scottish 
Ministers must be able to capture any financial benefit gained from non-
compliance. 
 
Section 52(1) - Power to make provision for any person to whom a notice 
listed in subsection (2) is issued to appeal against that notice 
 
The Committee asked the Scottish Government: 
 
Given the importance of providing a Convention compliant appeals regime, to 
explain why it is considered necessary to use sub-leg for this purpose in this 
particular case. 
 
Scottish Government response: 
 
Reference is made to the answer in paragraph 11 above. 
 
Section 54(3) - insertion of section 26AB into the Town and Country 
Planning (Scotland) Act 1997 - Power to provide for marine fish farming not 
to constitute ‘development’ 
 
The Committee asked the Scottish Government: 
 
• what is the justification for the power i.e. what is the justification for moving 

aquaculture developments out of the normal planning system and into the 
marine licensing regime where different mechanisms and criteria will apply? 

 
• what is the justification for moving aquaculture developments out of the normal 

planning system and into the marine licensing regime on a case by case (i.e. 
area by area) basis rather than by doing this all at once by an appropriate 
amendment to the relevant primary legislation, without the requirement for a 
power? 
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Scottish Government response: 
 
During the consultation process leading up to the Bill, there was a mixed response 
as to who should be responsible for consents for aquaculture developments (that 
is, whether responsibility should be left with local authorities under the Town and 
Country Planning (Scotland) Act 1997 or whether the developments should 
constitute licensable activities under the Bill). The Scottish Ministers decided in 
light of this that the Bill should include a mechanism whereby any particular local 
authority could decide to give up its role under the 1997 Act in respect of 
aquaculture developments, with the result that in the area in question those 
developments would become licensable under the Bill.  It is considered that the 
use of statutory instruments is the best and clearest way to effect the change in 
relation to any area where an authority chooses in due course to give up its 1997 
Act role. 
 
Section 58(1) – Power to designate any area of the Scottish marine 
protection area as a nature conservation marine protected area, a 
demonstration and research marine protected area or a historic marine 
protected area. 
 
The Committee asked the Scottish Government: 
 
Given the significance of designation as a Nature Conservation MPA, 
Demonstration and Research MPA or a Historic MPA and of the consequences 
and obligations which follow thereon, why does the Scottish Government consider 
that it is not necessary for the power to designate a marine protected area under 
section 58(1) to be exercised by statutory instrument? 
 
Scottish Government response: 
 
The use of an administrative rather than legislative process to establish MPAs is 
well paralleled in other legislation dealing with protected areas.  For instance, 
“European sites” as defined in regulation 10 of the Conservation (Natural Habitats, 
&c.) Regulations 1994 (S.I. 1994/2716) are not set down in statutory instruments.  
Nor are sites of special scientific interest under Part 2 of the Nature Conservation 
(Scotland) Act 2004. For historic assets, the scheduling of monuments (Ancient 
Monuments and Archaeological Areas Act 1979) is also not effected by statutory 
instrument. 
 
Under the Marine and Coastal Access Bill (currently before the Westminster 
Parliament), Scottish Ministers will also have responsibility for designating MPAs 
in the Scottish offshore region and this too will not fall to be done by statutory 
instrument.  An administrative process for establishing MPAs in the inshore region 
will allow Scottish Ministers to follow through a similar designation process in the 
inshore and offshore regions. 
 
Part 4 of the Bill contains a process for selecting MPAs and qualifies the grounds 
on which MPAs may be selected.  It is thought appropriate that the Scottish 
Parliament be asked to agree to a circumscribed selection process rather than to 
approve each and every MPA designation. 
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Section 74(1) - Powers to make marine conservation orders (‘MCOs’) 
 
The Committee asked the Scottish Government: 
 
To explain fully why negative procedure is considered sufficient scrutiny. 
 
Scottish Government response: 
 
It is considered that negative procedure is the appropriate procedure for an MCO.  
A parallel may be drawn with orders made under the Inshore Fishing (Scotland) 
Act 1984, which are also subject to annulment.  While we have no intention of 
unnecessarily restricting marine activities, should we need to protect an MPA from 
fisheries related activities then that will be done by an order under the Inshore 
Fishing Act rather than by an MCO.  From a practical point of view we consider it 
expedient that both sorts of orders should be subject to the same sort of 
instrument.  This will especially be the case where the Parliament is asked to 
consider fisheries related and non-fisheries related restrictions simultaneously. 
 
Section 77(1) - Power to make an urgent marine conservation order 
 
The Committee asked the Scottish Government: 
 
What the intended effect of section 77(2)(a) is given that it is not necessary to 
specify this for negative SSIs? 
 
Scottish Government response: 
 
Section 77(2) provides clarity as to the period during which an urgent MCO is to 
remain in force.  Whilst it is not necessary to provide that the order comes into 
force on such date as is specified in it, the terms of paragraph (a) help the reader 
to understand the reference in paragraph (b) to the period for which the order may 
remain in force. 
 
Section 144(1) - Ancillary provision 
 
The Committee asked the Scottish Government: 
 
To explain its approach to the procedure applicable to ancillary powers in more 
detail given that these are significant powers which should be tailored to the 
individual circumstances of the Bill in question. 
 
Scottish Government response: 
 
Section 144 is in fairly standard terms and provides the sort of general powers 
seen in most Scottish Parliament Bills.  As far as procedure is concerned, a 
section 144 order will be subject to negative procedure unless it contains 
“provisions which add to, replace or omit any part of the text of an Act”, in which 
case affirmative procedure will apply (section 145(5)(e)).  We see no reason to 
extend affirmative procedure to any other category of order under section 144. 
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ANNEXE B: FINANCE COMMITTEE REPORT 

Report on the Financial Memorandum of the Marine (Scotland) Bill 
 
The Committee reports to the Rural Affairs and Environment Committee as 
follows— 
 

INTRODUCTION 

1. The Marine (Scotland) Bill (“the Bill”) was introduced in the Parliament on 29 
April 2009. The Rural Affairs and Environment Committee has been designated as 
the lead committee for the Bill at Stage 1. 

2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill’s Financial Memorandum.  
In doing so, it is required to consider any views submitted to it by the Finance 
Committee (“the Committee”). 

3. At its meeting on 5 May 2009, the Committee agreed to adopt level two 
scrutiny in relation to the Bill on the basis that the Financial Memorandum 
indicates that the vast majority of anticipated costs are likely to fall on the Scottish 
Government.225 At its meeting on 2 June, the Committee took evidence from the 
Scottish Government Bill Team, including a representative of Historic Scotland. 

4. In addition, the Committee also received written evidence from— 

• Angus Council; 
• Argyll and Bute Council; 
• Dumfries and Galloway Council 
• Highland Council;  
• North Ayrshire Council; and 
• Shetland Islands Council, 

and supplementary written evidence from the Scottish Government. 

5. All written evidence received is published as the Appendix to this report.  The 
Official Report of the oral evidence session on 2 June can be found on the 
Parliament’s website.226 

THE BILL 
 
6. The Bill aims to create a new legislative and management framework for the 
delivery of sustainable development in the marine environment, creating a new 
system of marine planning, reducing the regulatory burden and improving nature 

                                            
225 Information on the Committee’s three-level system of scrutiny for Financial Memoranda is 
available at: http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm 
226 Scottish Parliament Finance Committee, Official Report, 2 June 2009 available online at: 
http://www.scottish.parliament.uk/s3/committees/finance/or-09/fi09-1501.htm 
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conservation. It thus aims to enhance the long-term viability and growth of the 
various marine industries. 

7. The main themes in the Bill are: 

• Part 2 creates a statutory framework for marine planning and coastal zone 
management 

• Part 3 changes the current licensing system as a delivery mechanism for 
marine planning and nature conservation aims 

• Part 4 revises marine nature conservation measures and provides powers 
to create marine protected areas 

• Part 5 creates a new licensing system for seal management 

• Part 6 creates common enforcement powers. 

8. The Financial Memorandum states that delivery of these aims will be through 
Marine Scotland, which is a new body established within the Scottish Government 
on 1 April 2009 bringing together the Fisheries Research Service and the Scottish 
Fisheries Protection Agency. While the Financial Memorandum refers in one or 
two places to costs falling on Marine Scotland, the Memorandum does not include 
any broader policy costs associated with establishing the body as these are not 
considered to be directly resulting from the Bill. They are included in a Regulatory 
Impact Assessment for the new overall marine management process which will be 
published shortly. 

9. Linkages with UK legislation (the Marine and Coastal Access Bill) have been 
agreed by Scottish Ministers. 

 
SUMMARY OF COSTS AS OUTLINED IN THE FINANCIAL MEMORANDUM 

 
10. The Financial Memorandum contains substantial cost information (derived 
from a consultant’s report for the Scottish Government), and explanation of policy 
background and assumptions underpinning the cost estimates. Paragraphs 11-23 
below provide a brief summary. 

Part 2 – Marine planning 

11. A new statutory marine planning framework is intended to cover all activities, 
constraints and obligations in the marine environment to the extent that they are 
within devolved competence, based on a 3-tier approach (regional level covering 
possibly 9-13 local plans; Scotland level; and Scottish waters within international 
context). 

12. The Financial Memorandum (page 43, table A.1) estimates the costs of 
preparing 10 local plans (with two plans beginning each year from 2012-13) as 
building up to a total of £5.57 million per annum by 2018-19. It suggests that these 
are at the upper end of likely scenarios, and also provides costs based on there 
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being 5 or 15 local plans. It also provides costs based on a higher estimate of plan 
preparation costs. These local plan costs may not necessarily fall on local 
authorities, depending on whether a local authority is to become lead partner in a 
Scottish marine region and become heavily involved in delivery of the planning 
function. The Financial Memorandum states (para 242) that, in this event, the 
costs will be offset by a resource transfer from central government. 

13. Preparation of a Scottish national plan is estimated to cost £754,000 (split 
across 2010-11 and 2011-12, and including the cost of a strategic environmental 
assessment), with a further £312,000 per annum ongoing administration costs. A 
review every five years will cost £490,000. 

14. The Financial Memorandum also states that marine planning may lead to 
potential benefits for stakeholders, depending on whether the way it operates in 
practice can lead to reducing conflicts and delays. However, it also states that a 
planning system may impose restrictions on currently unregulated activities. These 
potential impacts are not costed, and there are no cost implications stated for the 
third tier of planning (integration of management of Scottish waters with the UK, 
EU and international contexts). 

Part 3 – Licensing 

15. The Bill aims to simplify the various current licensing regimes (for activities 
such as renewable energy development and dredging, and other activities which 
are controlled or have environmental impact), seeking to integrate systems and 
reduce the number of applications required. 

16. The Financial Memorandum estimates reductions in the costs to industry of 
making applications. Individual companies make relatively few applications and so 
efficiencies in the process may not result in measurable savings per company. 
Total savings to industry from amalgamating licences are estimated at between 
£58,000 and £88,000 per annum, and at £44,000 per development for the 
provision of an activity-based renewables licence. The Financial Memorandum 
(para 252) notes estimates that the introduction of a licence for hydrodynamic 
dredging techniques may increase costs to industry by between £487,000 and 
£1.2 million per annum. However, it suggests that this is not commonly used in 
Scotland and so the cost may be an over-estimate. 

17. Reductions in the administrative costs to the Scottish Government as a result 
of streamlining licensing regimes are estimated at a net £57,000 per annum. Local 
authorities will have the option to delegate development consent functions for 
aquaculture to Marine Scotland, and so may have a net saving. However, the 
Financial Memorandum does not quantify this (or the offsetting cost to Marine 
Scotland). 

Part 4 – Marine protection and enhancement 

18. The development of a marine nature conservation strategy is estimated to 
cost the Scottish Government £485,000 (based on the costs of an Irish Sea pilot 
project), and is expected to be incurred in 2009-10 and 2010-11. 
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19. The Financial Memorandum estimates the cost of establishing an inshore 
marine protected area as a one-off cost of £222,000, with 10 being created over 
2010-11 and 2011-12. From 2013-14 onwards, a further 10 demonstration/local 
protected areas will be established, at the rate of one per year and at the same 
cost of £222,000 per site. Table C (page 50) shows the spread of set-up and 
annual running costs, indicating an annual cost to the Scottish Government 
varying from approximately £400,000 up to almost £1.2 million over the years to 
2019-20. 

20. Para 264 of the Financial Memorandum indicates that there may be some 
costs to businesses of complying with any specific management requirements 
associated with marine protected areas, and some potential benefits arising from 
improved nature conservation which may result in the areas. 

21. The Bill aims to align safeguarding marine historic assets (such as historic 
shipwrecks) with the marine protected areas conservation powers. The cost to the 
Scottish Government of implementing a new system of historic site protected 
areas out to 12 nautical miles for sites of national importance is put at rising to an 
ongoing total of £495,000 per annum. 

Part 5 – Seals legislation 

22. The Bill introduces a new licensing and reporting system for management of 
seals, at a total initial cost to the Scottish Government in 2009-10 of £150,000. In 
2010-11, costs of £400,000 are expected to arise in setting up a regional approach 
to seal management. Thereafter, ongoing costs are expected to be £25,000 per 
annum to deal with increased numbers of licence applications. The Financial 
Memorandum (para 280) is not able to quantify any costs or savings likely to arise 
for individuals and businesses as a result of the change of approach. 

Part 6 – Enforcement powers 

23. The Financial Memorandum states that the measures in the Bill will require 
regular compliance monitoring, with the core function being provided by Marine 
Scotland which has acquired the existing compliance resources. Marine Scotland 
is expected to extend its compliance activities to cover monitoring of licensing and 
conservation from 2010. In the longer term, the enforcement cost associated with 
marine protected areas is estimated at £12,000 per site per annum. The Financial 
Memorandum does not provide a total expected figure for enforcement. Costs 
would only fall on other individuals or bodies if they were in breach of the law and 
liable to fines. 

SUMMARY OF EVIDENCE 

General issues 

24. The Financial Memorandum indicates that costings are based on a report 
prepared by consultants. Scottish Government officials confirmed that, on some 
occasions where the consultants had provided a range of possible costs, the 
Financial Memorandum showed the lowest figure. This was particularly in the case 
of local marine planning, which is associated with the most substantial costs. 
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Officials had assumed that data collection costs would be spread over a longer 
period, and that costs for strategic environmental assessment and possible public 
inquiries would be lower than estimated by the consultants.227 

25. There appeared to be some inconsistency in evidence over the extent to 
which consultation on the financial implications had taken place. Shetland Islands 
Council stated that it was not aware of the publication of the Regulatory Impact 
Assessment which was the basis for the costs in the Financial Memorandum, and 
had insufficient time to consider the financial implications of the Bill. Highland 
Council stated that there had been no consultation on the financial implications. 

26. Officials confirmed that a consultation had been issued on a draft Regulatory 
Impact Assessment in December 2008, including to all local authorities. 17 
responses were received, including from several local authorities. Officials did, 
however, acknowledge that what was expected of local authority partners in 
fulfilling the marine planning responsibilities under the Bill may not yet be clear and 
may have led to some concern. They said that, “More than 20 local authorities 
have a piece of coast, but the extent to which they are currently involved in 
managing marine aspects varies hugely.”228 There is experience of close 
engagement in different marine management roles in some parts of the country, 
such as Shetland and Argyll and Bute, but not in other coastal areas. At present, 
therefore, the role of local authorities in leading marine planning partnerships is 
still under discussion. 

27. The Committee notes that the summary table of financial implications (Table 
F, page 56 of the Financial Memorandum) does not differentiate between one-off 
set-up costs and ongoing running costs in each of the years, although the 
information can be gleaned from other tables in the Financial Memorandum. 
Officials confirmed that the immediate costs identified in the Financial 
Memorandum are covered by an allocation of funds for the 2008-09 to 2010-11 
period in the 2007 Spending Review, specifically earmarked for the new marine 
management responsibilities associated with the Bill. They also confirmed that, 
where a new function is being directed to a local authority, appropriate resources 
will be transferred.229 

Marine planning 

28. The Financial Memorandum gives a range of costs for marine planning, 
depending on how many marine regions are identified, and also gives a further 
different option using a higher figure for plan preparation costs. Argyll and Bute 
Council estimated that a team for administering a regional marine plan requires at 
least four full-time professional staff. The Financial Memorandum (paragraph 241) 
seems to suggest provision for two staff per region. Local authorities with a 
considerable marine interest (such as Argyll and Bute and Highland Councils) also 
expressed concern that it is not yet clear what will be expected of councils. 

                                            
227 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Cols. 1344-5 
228 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1348 
229 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Cols. 1351-2 
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29. Officials emphasised that, while there has been some experience of non-
statutory marine planning initiatives, local marine planning is a significant new 
challenge. They suggested that getting sufficient trained personnel in place for the 
Scottish Government’s estimates of the staffing requirements would be very 
demanding and that an assumption of two officers per region is appropriate. 

30. However, officials also said that the apparent difference with the estimate of 
Argyll and Bute Council was simply based on the fact that “we have unpacked it 
differently”.230 Officials stated that the provision in the Financial Memorandum for 
running costs for each partnership, implementation costs per region once the plan 
is in place, and the possibility of redeploying central staff to assist in local plans, 
“all adds up to substantially more than the four staff that Argyll and Bute is saying 
that it needs”.231 Local authorities do not appear to have been able to infer this 
clearly from the way that information is presented in Table 3 (page 41) and Table 
A.1 (page 43). 

31. The Financial Memorandum states that a new planning system may impose 
restrictions on currently unregulated activities. However, the potential impacts of 
any restrictions are not costed. Officials confirmed that there are at present no 
plans to restrict any particular activities.232 

32. The Committee noted that the Financial Memorandum described the ‘third 
tier’ of marine planning as integration of management of Scottish waters with the 
UK, EU and international contexts. However, no cost information for activities to 
implement this third tier is mentioned in the Financial Memorandum. Officials said 
that this is because the third tier “is a product of the UK Marine and Coastal 
Access Bill, which provides for the UK marine policy statement at the level above 
Scotland”.233 They said that a cost of about £1 million per year associated with this 
had been described in the Financial Memorandum of the UK Bill and in the 
corresponding Legislative Consent Memorandum to the Scottish Parliament, but 
that this cost would have to be met from the Scottish Government’s budget. 

Marine protection 

33. The FM estimates the cost of establishing 10 inshore marine protected areas 
and 10 demonstration/local protected areas. Table C (page 50) shows the spread 
of set-up and annual running costs, indicating a total annual cost to the Scottish 
Government varying significantly as different sites are established. Officials said 
that the pattern of monitoring costs (which come in with a spike in 2016-17 and 
2017-18 of £750,000 each year that is not explained in the Financial 
Memorandum) is due to the fact that the monitoring takes place five years after 
implementation. This means that 2016-17 and 2017-18 each see the costs of 
monitoring the five sites to be set up in 2010-11 and 2011-12 respectively. The 
monitoring costs thereafter will level to £150,000 per year to reflect the fact that 

                                            
230 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1350 
231 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1350 
232 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1350 
233 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1345 
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one further site is expected to be identified each year from 2013-14 and to be 
monitored five years later.234 

34. The Committee noted that the estimates in the Financial Memorandum for 
the cost of the Bill’s historic environment provisions are to undertake work to make 
data that has been collected for other purposes fit to be used effectively in the 
context of the marine planning system. 

CONCLUSION 

35. The Committee welcomes the detailed cost information available in the 
Financial Memorandum. The Committee acknowledges the possible variation in 
some costs, depending on, for example, the detailed implementation experience of 
local marine planning. The Committee also acknowledges the complexity that 
arises due to the sequencing of costs as different marine plans and different 
protected area designations come on stream. However, the Committee 
recommends that the Scottish Government should consider how the presentation 
of information and the consultation on financial implications can be improved so as 
to avoid the misunderstandings which were raised in evidence to the Committee. 

36. Although they can largely be identified from different tables throughout the 
Financial Memorandum, the Committee recommends that the costs summary at 
Table F could usefully have separately identified the total expected one-off set-up 
costs (albeit that these are spread over several financial years), and the total 
annual running costs once the Bill is fully implemented. 

37. The Committee expresses concern at the way in which the costs associated 
with the ‘third tier’ of marine planning (integration of management of Scottish 
waters with the UK, EU and international contexts) have been expressed. No cost 
information for activities to implement this third tier is mentioned in the Financial 
Memorandum. Officials said that a cost of about £1 million per year associated 
with this had been described in the Financial Memorandum of the UK Marine and 
Coastal Access Bill and in the corresponding Legislative Consent Memorandum 
(LCM) to the Scottish Parliament. 

38. However, the LCM is not clear that any costs from marine planning at this 
level will fall on the Scottish Government.235 Paragraph 34 of the LCM states that 
designating nine additional marine protected area sites in the offshore zone may 
cost around £1 million, but is not clear that this cost is to fall on the Scottish 
Government. The Statement of Funding Policy between the UK Government and 
the devolved administrations states that, “where…decisions of United Kingdom 
departments or agencies lead to additional costs for any of the devolved 
administrations, where other arrangements do not exist automatically to adjust for 

                                            
234 Scottish Parliament Finance Committee. Official Report, 2 June 2009, Col. 1354 
235 Legislative Consent Memorandum on the UK Marine and Coastal Access Bill. LCM(S3) 14.1. 
Available online at: http://www.scottish.parliament.uk/business/legConMem/LCM-2008-
2009/CoastalAccess-lcm.pdf [Accessed 8 June 2009] 

303

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/16052.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/16052.aspx


Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe B 

 102

such costs, the body whose decision leads to the additional cost will meet that 
cost.”236 

39. Given that officials stated clearly in evidence that this cost would have to be 
met from the Scottish Government’s budget, the Committee is concerned that it 
appears to have no opportunity to scrutinise whether the assumptions behind this 
expenditure estimate are appropriate. They are not described in the Financial 
Memorandum. The status, and appropriate route for scrutiny, of the costs of this 
third tier of planning are unclear. The Committee recommends that the lead 
committee seeks clarification from the Scottish Government on this situation. 

APPENDIX A: WRITTEN EVIDENCE 

This appendix contains written evidence received from the following 
organisations— 
 

• Angus Council; 
• Argyll and Bute Council; 
• Dumfries and Galloway Council; 
• Highland Council; 
• North Ayrshire Council; and 
• Shetland Islands Council. 

 
Also enclosed is supplementary written evidence received from the Scottish 
Government bill team. 

 
 

SUBMISSION FROM ANGUS COUNCIL 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 

so did you comment on the financial assumptions made? 
 

The Council responded to the consultation document “Sustainable Seas for 
All” by submitting Report No 901/08.  Within that report, mention was made 
of the fact that the document recognised the substantive costs involved in 
setting up the new national marine management organisation, Marine 
Scotland, and that it should also be recognised that other agencies, including 
local authorities, will also incur extra costs and should be resourced 
accordingly. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 

 
It would seem that substantial sums have been identified for the Marine 
Planning Partnerships. 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
                                            
236 HM Treasury. (2007) Funding the Scottish Parliament, National Assembly for Wales and 
Northern Ireland Assembly: Statement of Funding Policy, section 3.2.8. Available online at: 
http://www.hm-treasury.gov.uk/d/pbr_csr07_funding591.pdf [Accessed 8 June 2009] 
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Yes. 
 

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
It is difficult to assess the financial impact when the geographic extent of 
the Regional Marine Plans has yet to be decided.  It is also noted that these 
plans will be developed on a phased basis with priority given to areas 
where the competition for resources and development pressures are 
highest.  I am unable to comment further on this issue. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Local authority budgets are under severe pressure because of new burdens 
and new legislative duties and the decline in building standards and 
development management income.  We believe the Council would find it 
very difficult to cover any additional costs that may be required and 
therefore any additional resources should be adequately reflected in future 
financial settlements. 
 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
No comment. 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 

 
No comment. 

 
8. Do you believe that there may be future costs associated with the Bill, for 

example, through subordinate legislation or more developed guidance?  If so, 
is it possible to quantify these costs? 

 
No comment. 

 
David S Sawers 
Chief Executive 
 

 
SUBMISSION FROM ARGYLL AND BUTE COUNCIL 

 
Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 
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Yes, Argyll and Bute Council responded to the consultation ‘Sustainable Seas 
for All’. We made no comments on financial assumptions made as part of this 
consultation as no financial information was provided. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum? 
 
Not relevant. 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
Yes. 

 
Costs 
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 
 
Aquaculture 
Argyll and Bute Council do not currently have the resources for the monitoring 
and enforcement of marine aquaculture consents.  With the ongoing transfer of 
existing consents from The Crown Estate to local authorities, the Council will 
take on the role of monitoring and enforcement of these sites in addition to any 
new sites.  There is also a requirement for resources to provide specialised 
training for planning officers that determine aquaculture applications and 
enforce consents, which we have estimated to be in the region of £5,000. 
 
Regional marine planning 
The financial memorandum for the draft Bill does not detail the expected 
number of staff that would be required to take forward marine spatial planning 
for an individual region.  Looking at experience in terrestrial planning and 
existing marine projects, the Council considers that any regional team should 
be made up of at least four full-time professional officers covering a range of 
disciplines.  This team should also have administrative and technical support, 
in particular GIS support.  An estimated cost for four planning officers is 
£168,400 per annum. 
 
Marine Protected Areas 
The Bill identifies that management schemes can be prepared for marine 
protected areas.  The costs set out in the Financial Memorandum (Table 5) 
identify an estimated cost of £23,000 against a management scheme.  This 
figure appears very low if it is to include stakeholder involvement and 
consultation.  It is not clear whether other costs identified in Table 5, such as 
£50,000 for consultation cover the costs of consulting on a management 
scheme. 
 
Examples of costs for existing marine management projects in Argyll and Bute 
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ICZM project – development of two Integrated Coastal Zone Management 
plans (Loch Etive & Loch Fyne) 
Total budget - £100,000 (Council project) 
 
Sound of Mull SSMEI project – development of a marine spatial plan & 
implementation 
Total budget - £180,000 
 
Argyll Marine SAC - development of one plan covering two marine Special 
Areas of Conservation 
Total budget - £160,000 (Council project) 
 
Clyde SSMEI – development of a marine spatial plan for the Firth of Clyde 
Total budget – in excess of £360,000 
 
The costs above are the full project costs and include setting up stakeholder 
groups, administration, consultancy fees, marketing, equipment, staffing and 
travel.   It is also important to note that the only project that has planned at the 
likely scale of a marine region is the Clyde project.  The other projects have 
planned for much smaller areas but possibly planned in greater detail. 
 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 
 
The organisation cannot meet the costs associated with the Bill. The funding 
should come from either applicants/licence holders or as additional Revenue 
Support Grant from the Scottish Government. 

 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 

associated with the estimates and the timescales over which such costs would 
be expected to arise? 
 
See comments under questions 4. 

 
Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 

costs are accurately reflected in the Financial Memorandum? 
 
No comments 
 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is 
it possible to quantify these costs? 

 
It is likely that there will be future costs associated with the Bill but it may not 
be possible to quantify these costs at this stage. 
 

 
SUBMISSION FROM DUMFRIES AND GALLOWAY COUNCIL 
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Please note that the Questionnaire responses below reflect the comments of one 
Dumfries & Galloway Council officer can only represent a limited view on the 
matter. 
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 
 

Yes.  Yes, but detailed analysis was not possible within current resources. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 

 
See response to part 2 of Q1 above. 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

Yes. 
 
Costs 

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
Detailed analysis within current resources has not been possible, but not 
confident that the full extent of costs has been identified. 
 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 

 
No. 
 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would 
be expected to arise? 

 
Detailed analysis within current resources has not been possible, but not 
confident that it does so. 
 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum? 

 
Detailed analysis has not been possible within current resources but not 
confident that this is the case. 
 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is 
it possible to quantify these costs? 
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It is anticipated that there will be costs beyond those already identified, but 
detailed analysis has not been possible within current resources. 

 
 

SUBMISSION FROM HIGHLAND COUNCIL 
 
General 
Highland Council welcomes this opportunity to contribute to the scrutiny of the 
Marine (Scotland) Bill: Financial Memorandum. If the Finance Committee wishes 
any further information, Highland Council will be very happy to contribute what it 
can. Highland Council recognises that the Bill could have significant resource 
implications for itself given that the Council may have at least 3 Scottish Marine 
Regions within its administrative area and is likely to have a lead role in 
developing and delivering a local marine planning function. 
 
Consultation responses 
Q1. Highland Council provided a comprehensive response to the consultation 
exercise that preceded the publication of the Marine (Scotland) Bill (copy available 
from the Clerks on request). At the time of the consultation, there was very limited 
information available on the financial implications of the Bill or how implementation 
of the Bill would be resourced by the Scottish Government. 
 
Q2. At various places throughout its response, Highland Council raises the need 
for adequate resources to support the implementation of the Bill. Specific 
references are made to the need to provide additional resources in support of 
ecosystem based management, monitoring and enforcement and to support 
forward planning and research. Highland Council would like to see further details 
regarding the statement that “there will not necessarily be additional costs to local 
authorities for marine planning”. The Council may have at least 3 SMRs within its 
area, while only one coastal partnership exists to cover one specific area of the 
Highland coast (Moray Firth). It is difficult to see how the Highland Council could 
avoid becoming a lead partner in the SMRs and heavily involved in the delivery of 
the local planning function. It is also unclear what is actually going to be expected 
of local authorities and other relevant bodies, so it is difficult to comment on the 
accuracy of financial information provided with certainty. It is worth noting that 
SMR boundaries remain to be identified. 
 
Q3. There was sufficient time to contribute to the consultation process but the 
consultation did not set out what was expected of partners. Rather it considered 
what might happen and on occasion more than one possible outcome was 
presented for comment. It was therefore not possible to consider financial 
implications beyond the general observation that additional resources would be 
required to implement the Bill and that these should be identified by the 
Government. 
 
No consultation on financial implications took place. 
 
Costs 
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Q4. Given the comments contained within the response to Q2 (above), Highland 
Council is concerned that financial implications for the Council are not accurately 
reflected. The Council is likely to become involved as lead partner and heavily 
involved in the delivery of the local planning function. Although Highland Council 
has a strong history of coastal planning work related to aquaculture strategic 
planning and coastal zone management projects, this is limited compared to the 
statutory roles the Council may have within the new marine planning system. The 
Council would welcome discussion with Marine Scotland on what its role will be. 
 
Q5. The Council is not content that the potential costs can be met from existing 
resources. In fact it knows that they can’t. Additional resources should be provided 
by the Scottish Government via Marine Scotland, once roles, boundaries and legal 
obligations are clarified and agreed. 
 
Q6. There remains quite a bit of uncertainty linked to the roles of local authorities 
via the Marine (Scotland) Bill and this is true of the timescales that apply to the 
projected cost implications. As an example, SMR marine plans will require to 
undergo Strategic Environmental Assessment. SEA could make it very difficult to 
meet the timescales established and add to the cost of the process if not already 
included in the figures provided in Table 3. 
 
Wider Issues 
Q7. Previous responses apply regarding the accuracy of projected cost 
implications. 
 
Q8. Yes. There are bound to be additional future costs implications associated 
with subordinate legislation or in developing guidance. Guidance for lead 
authorities will be especially important. It is not possible to quantify what additional 
costs might be involved at present. 
 
Highland Council 
27th May 2009  
 
 

SUBMISSION FROM NORTH AYRSHIRE COUNCIL PLANNING SERVICES 
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 
 
NAC Planning Services Response: Yes 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum? 
 
NAC Planning Services Response: Not Clear 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
NAC Planning Services Response: Yes 
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Costs 

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 
 
NAC Planning Services Response: No - There are liable to be funding 
shortages and a need for specific skills/training costs to be built into the 
process. 

 
5. Are you content that your organisation can meet the financial costs associated 

with the Bill?  If not, how do you think these costs should be met? 
 
NAC Planning Services Response: No - There are liable to be funding 
shortages and a need for specific skills/training costs to be built into the 
process. 
 

 
6. Does the Financial Memorandum accurately reflect the margins of uncertainty 

associated with the estimates and the timescales over which such costs would 
be expected to arise? 
 
NAC Planning Services Response: No - There are liable to be significant data 
requirement costs together with associated staffing issues/costs over and 
above those identified. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum? 
 
NAC Planning Services Response: Relationship to River Basin Management 
Plans - no account has been taken of this matter. 
 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is 
it possible to quantify these costs? 

 
NAC Planning Services Response: There are likely to be future costs associated 
with the Bill via secondary legislation. It is not possible to quantify these costs at 
this juncture. 
 
 

SUBMISSION FROM SHETLAND ISLANDS COUNCIL 
 
 
Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if so 

did you comment on the financial assumptions made? 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum? 
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3. Did you have sufficient time to contribute to the consultation exercise? 
 

The Shetland Islands Council (SIC) submitted a detailed response to the 
consultation on the Marine Bill (Sustainable Seas for All) on 22 September 
2008.  That part of the consultation process did not consider any financial 
aspects and consequently no comment was offered by the SIC.  Your letter of 
7 May was the first indication that the full Regulatory Impact Assessment on 
the Bill was available from the end of March 2009. 
 
Time was sufficient in respect of consultation on the remit of the Bill as outlined 
in Sustainable Sea for All but has been insufficient in respect of financing of the 
Bill and its consequences. 

 
Costs 
4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

5. Are you content that your organisation can meet the financial costs associated 
with the Bill?  If not, how do you think these costs should be met? 

6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would 
be expected to arise? 

 
There is still a degree of uncertainty with the Marine (Scotland) Bill as 
proposed in respect of what functions may or may not be delegated to Local 
Authorities in connection with marine planning and licensing.  It is still unclear 
how many Scottish Marine Regions there will be and the SIC would comment 
that cost should not be the driving factor in the number ultimately formed.  
Consequently it is difficult to determine what the financial implications of the Bill 
might be for the SIC and whether or not any new costs can be met. 
 
It is gratifying to note that, should the local authority take on the lead role within 
an SMR and play a main role in the delivery of marine planning, any extra 
costs would be offset by a resource transfer from central government as the 
local authority would effectively be taking on a new function. 

 
Wider Issues 
7. If the Bill is part of a wider policy initiative, do you believe that these associated 

costs are accurately reflected in the Financial Memorandum? 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If so, is 
it possible to quantify these costs? 
 
There is insufficient detail in order to adequately comment on these two 
aspects. 
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The SIC believes there is a strong case for marine planning and management 
decisions to be made at the local level and, through the delegation provisions 
within it, the Marine (Scotland) Bill should provide the basis for this to happen 
unless a decision is taken (by the Local Authority) to opt-out.  Given that the 
Planning etc Act 2006 seeks to devolve decision making to a more appropriate 
level, it would be pertinent to take a similar approach to marine planning (and 
management) and decisions on local developments should lie locally.  Based 
on experience to-date, the best means of achieving this in Shetland is by 
designating the Islands as a SMR and designating the SIC as the lead 
authority in terms of marine planning and licensing. 

 
Martin Holmes  
On behalf of Chief Executive 

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 

The Committee asked for background information on the increased resources for 
marine management, particularly in the context of proposed spending in 2010/11. 

I attach the relevant table from the 2007 Spending Review documentation- which 
sets out the substantial increase in marine management provision. 

MARINE AND FISHERIES  
Table 24.05 Detailed Spending Plans 2008-11 

 Budget 2007-
08 

Draft Budget 
2008-09 

2009-10 
Plans 

2010-11 
Plans 

Fisheries 
Research 
Services 

26.4 29.5 33.7 32.3 

Scottish 
Fisheries 
Protection 
Agency 

21.8 24.4 24.7 25.0 

Fisheries 
Processing 
and 
Marketing 
Grants 

11.5 10.6 9.8 11.1 

Fisheries 
Harbour 
Grants 

0.4 0.4 0.4 0.4 

Marine 
Management 

- 7.0 7.9 8.7 

Other 0.3 1.1 1.0 1.0 
EU Income -6.1 -7.4 -6.5 -7.7 
Total 54.3 65.6 71.0 70.8 
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The text makes clear that these new resources will primarily be for purposes linked 
with the marine bill: 

“Scotland has an enviable maritime heritage and a world-class marine 
environment. We are committed to Scottish marine legislation to achieve 
better protection for the marine environment and more streamlined 
regulation of the use of the sea. Substantial additional funds are available to 
support the new legislation and to put in place new planning arrangement 
for our seas. The funding will also support the Scottish Marine Management 
Partnership in developing systems to implement the new legislation, and to 
support projects and management arrangements ahead of the Bill under 
existing legislation. 

The additional marine funds will also support the implementation of the 
Scottish Freshwater Fisheries Strategy, and a renewed Aquaculture 
strategy.” 

Linda Rosborough 
Head of Marine Planning and Policy 
Marine Scotland 
Scottish Government 
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ANNEXE C: ANNEXE C: EXTRACTS FROM MINUTES OF THE RURAL 
AFFAIRS AND ENVIRONMENT COMMITTEE 

11th Meeting, 2009 (Session 3), Wednesday 22 April 2009 

Marine legislation: The Committee considered its approach to forthcoming 
legislation on the marine environment and agreed that the clerks should issue a 
call for written evidence following introduction of the bill; to authorise the Convener 
to make bids to the Conveners Group (and where necessary the Parliamentary 
Bureau) for any fact-finding visits or external meeting held as part of the 
Committee’s scrutiny of the bill; to delegate to the Convener responsibility for 
arranging for the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in 
respect of consideration of this bill; and to hold agenda items involving witness 
selection, the review of evidence and the consideration of drafts of the 
Committee's Stage 1 report on the bill in private at future meetings. 

13th Meeting, 2009 (Session 3), Wednesday 13 May 2009 

Marine (Scotland) Bill (in private):  The Committee agreed possible witnesses 
for future meetings. 

15th Meeting, 2009 (Session 3), Wednesday 27 May 2009 

Marine (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

Phil Alcock, Policy Officer, Marine Biodiversity Policy and Sustainable 
Management Branch, Chris Bierley, Policy Officer, Nature Conservation Branch, 
Stuart Foubister, Divisional Solicitor, Solicitors Food and Environment Division, 
David Palmer, Branch Head, Marine Strategy Branch, Philip Robertson, Senior 
Inspector of Marine Archaeology, Linda Rosborough, Deputy Director, Marine 
Planning and Policy, and Ian Walker, Policy Officer, Marine Biodiversity Policy and 
Sustainable Management Branch, Scottish Government. 

16th Meeting, 2009 (Session 3), Wednesday 10 June 2009 

Marine (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

Captain Jim Simpson, Chair, Scottish Coastal Forum; 

Lloyd Austin, Scottish Environment LINK; 

Patrick Stewart, Marine Bill Consultant, Scottish Fishermen's Federation; 

Professor Phil Thomas, Chairman, Scottish Salmon Producers' Organisation; 

Ian Burrett, Scottish Sea Angling Conservation Network; 
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George Hamilton, Manager of Countryside, Heritage and Natural Resources 
Team, Highland Council; 

Colin Galbraith, Director of Policy and Advice, Scottish Natural Heritage; 

Andy Rosie, Acting Head of Environmental Protection and Improvement for North 
Region, Scottish Environment Protection Agency. 

Marine (Scotland) Bill (in private): The Committee reviewed the evidence heard 
earlier in the meeting. 

18th Meeting, 2009 (Session 3), Monday 22 June 2009 

Marine (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

Brian Irving, Manager, Solway Coast Area of Outstanding Natural Beauty, Gordon 
Mann, Chairman, and Pam Taylor, Project Manager, Solway Firth Partnership; 

Ron Bailey, Harbour Master, Clydeport Operations Ltd., and David Whitehead, 
Director, British Ports Association; 

Morna Cannon, Marine Energy Officer, and Jeremy Sainsbury, Vice-Chairman, 
Scottish Renewables. 

Marine (Scotland) Bill (in private): The Committee agreed witnesses for future 
meetings. 

19th Meeting, 2009 (Session 3), Tuesday 1 September 2009 

Marine (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

Libby Anderson, Policy Director, Advocates for Animals; 

Professor Ian Boyd, Director, Sea Mammal Research Unit; 

Brian Davidson, Association of Salmon Fishery Boards; 

Colin Galbraith, Director, Policy and Advice, SNH; 

Professor Phil Thomas, Chairman, Scottish Salmon Producers' Organisation; 

Rob Hastings, Director of the Marine Estate, the Crown Estate; 

Captain Nigel Mills, Director of Marine Services, Orkney Islands Council; 

Walter Speirs, Chair, Association of Scottish Shellfish Growers. 
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A number of witnesses agreed to provide the Committee with supplementary 
information 

Marine (Scotland) Bill (in private): The Committee reviewed the evidence heard 
earlier in the meeting 

20th Meeting, 2009 (Session 3), Wednesday 9 September 2009 

Marine (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

John Eddie Donnelly, Project Officer, Clyde Scottish Sustainable Marine 
Environment Initiative; 

Dr Billy Sinclair, Chair, Clyde Inshore Fisheries Group; 

Howard Wood, Chair, Community of Arran Seabed Trust; 

Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and Environment, 
Stuart Foubister, Divisional Solicitor, Legal Division, David Mallon, Branch Head, 
Marine Environment Branch, David Palmer, Branch Head, Marine Strategy 
Branch, and Linda Rosborough, Deputy Director, Marine Planning and Policy, 
Scottish Government; 

Gordon Barclay, Head of Policy, Historic Scotland. 

The Cabinet Secretary agreed to provide the Committee with supplementary 
information on a number of issues in relation to the Bill. 

Marine (Scotland) Bill (in private): The Committee reviewed the evidence heard 
earlier in the meeting. 

23rd Meeting, 2009 (Session 3), Wednesday 23 September 2009 

Marine (Scotland) Bill (in private): The Committee agreed its approach to the 
evidence received. 

24th Meeting, 2009 (Session 3), Wednesday 30 September 2009 

Marine (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 

25th Meeting, 2009 (Session 3), Wednesday 7 October 2009 

Marine (Scotland) Bill (in private): The Committee agreed its Stage 1 report. 
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10:51 
On resuming— 

Marine (Scotland) Bill: Stage 1 
The Convener: This is the committee’s first  

evidence session on the Marine (Scotland) Bill.  
Scottish Government officials will explain each 
part of the bill in order and take questions on each 
part separately. I welcome the panel: Stuart  
Foubister, divisional solicitor, solicitors food and 
environment division of the Scottish Government;  
David Palmer, branch head of the marine strategy 
branch; Linda Rosborough, deputy director,  
marine planning and policy; Chris Bierley, policy  
officer, nature conservation branch; Phil Alcock, 
policy officer, marine biodiversity policy and 
sustainable management branch; Philip 
Robertson, senior inspector of marine 
archaeology; and Ian Walker, policy officer, marine 
biodiversity policy and sustainable management 
branch. 

I invite officials to make opening remarks and to 
explain part 1 of the bill.  

Linda Rosborough (Marine Scotland): We 
should first consider the links between this bill and 
the UK Marine and Coastal Access Bill, which the 
committee considered in January. The two bills  
are interconnected. Both have a long history and 
took a long time to be formulated, working with 
stakeholders throughout Scotland and beyond.  
Together,  they seek to achieve joined-up 
management of the seas. This bill covers inshore 
Scottish waters out to 12 nautical miles. The UK 
bill covers the sea from 12 to 200 nautical miles,  
and also provides for additional functions for the 
Scottish ministers.  

The bill has had a long genesis. We have had 
extensive stakeholder engagement, so there is a 
fair amount of consensus around Scotland on 
much of the bill’s content. The bill is very much a 
framework that will provide flexibility in different  
parts of Scotland. For example, in relation to 
marine planning, the bill  will  enable the 
arrangements that are put in place for the Clyde to 
be different from those in Shetland.  

The key elements are a system of marine 
planning; a new system of streamlined licensing,  
bringing together many of the disparate elements  
that currently govern operations in the marine 
environment; and a new system of marine nature 
conservation, enabling the designation of marine 
protected areas. The latter complements the 
existing powers under European legislation and 
provides for designation relating to Natura 2000 
sites. In addition, the bill makes provision for 
seals—that was a source of considerable public  
interest during the consultation on the bill—and 
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sets out enforcement arrangements across all the 
different measures. 

Part 1 defines the area to which the bill applies.  
It sets out that the context is Scottish waters up to 
the high-water spring tide. 

The Convener: Thank you. Do members have 
any questions on part 1? 

John Scott: Good morning. Thank you for 
coming before us. I want to ask about the 
definition of “sea”. Section 1 defines the “Scottish 
marine area” as 
“the area of sea w ithin the seaw ard limits of the territorial 
sea of the United Kingdom adjacent to Scotland and 
includes the bed and subsoil of the sea w ithin that area.”  

That is, essentially, from nothing to 12 nautical 
miles around Scotland. However, “sea” is  
defined—except in part 4—as 
“any area submerged at mean high w ater spring tide”  

and 
“the w aters of every estuary, river or channel, so far as the 
tide f low s at mean high w ater spring t ide.”  

How was that definition arrived at and why is it 
different in part 4? We seem to have two 
definitions of “sea”.  

Stuart Foubister (Scottish Government Legal 
Directorate): The definitions reflect the existing 
position in regard to licensing. The coverage in the 
Food and Environment Protection Act 1985 is,  
essentially, the same as what is set out in part 1. A 
policy decision was taken that different coverage 
was wanted for part 4, on marine protection and 
enhancement.  

John Scott: You are entirely happy with the two 
definitions.  

Stuart Foubister: Yes.  

The Convener: There are no further questions 
on part 1. I invite the officials briefly to explain part  
2. 

David Palmer (Marine Scotland): Part 2 covers  
marine planning and provides a range of powers  
for ministers to create national and local marine 
plans. It provides for the creation of marine 
regions and provides a range of functions for 
reviewing, amending, monitoring and reporting on 
those plans to keep them up to date. It also 
provides ministers with the powers to give 
directions to marine regions under certain 
conditions in order to carry out certain functions in 
those regions. It is the crux of the planning 
process. 

Section 8 is fairly key, as it allows ministers to 
delegate planning functions to the marine regions.  
It also sets out how the marine regions should be 

designated and who might be an interested party  
in those marine regions. 

Alasdair Morgan: The bill goes into detail about  
how the marine plans will be created, giving 
timetables and stating who will be consulted, but it  
does not explain what marine plans—either 
national or regional—will look like. What will be in 
them? Will I recognise one if I fall over it?  

David Palmer: We have to recognise that we 
have not seen a national marine plan—certainly  
not a Scottish national marine plan—before. It is a 
new departure for us, without a shadow of a doubt.  
Any plan involves setting objectives, indicating 
how they will be achieved and giving some sense 
of which of them have priority and of the wider 
strategic issues that are considered important in 
stewardship of the marine area. At national level,  
there will be a high-level strategic plan that sets  
out how we see the marine area going forward. At  
regional level, the focus will be on more regional 
and local issues. One reason why we have 
different  tiers is to allow important  local issues to 
be expressed. Plans should express the common 
aspiration for the local marine area and set out the 
vision for that area and how it will be achieved.  

11:00 
Alasdair Morgan: Presumably, the objectives of 

regional plans will be the same as those of the 
national plan, but regional. How will regional plans 
be merged into the national plan? Let us take the 
issue of the offshore production of renewable 
energy in a planning area. If the national plan says 
that we anticipate that we will produce X 
megawatts of power in the Scottish seas, but the 
objective is not taken on in any of the regional 
plans, on the basis that someone else can do it, 
how will the matter be resolved? The same could 
happen in other areas. 

David Palmer: The broad theory is that regional 
plans should sit within the envelope of the national 
plan. We do not propose to take any formal 
powers in the bill to force regions to take particular 
shares of anything. Basically, the bill provides for 
ministers to adopt plans and, by so doing, to make 
them formal and enforceable. Where ministers do 
not adopt plans, they will have no status. If it were 
thought that a regional plan did not contribute its 
fair share towards meeting the renewables target  
or any other target that had been set, there would 
have to be some discussion—starting at the level 
of officials—with the region concerned about how 
the national targets would best be expressed at  
regional level. 

Alasdair Morgan: When the Parliament’s 
Enterprise and Culture Committee examined 
renewable energy in the previous session, it  
highlighted the lack of a national plan for 
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renewable energy, which led certain parts of the 
country to feel that they were being asked to 
shoulder too much of the burden of onshore wind 
farms. One can see the same problem rearing its  
head in relation to marine plans.  

David Palmer: I see the concern. I anticipate 
that at national level there will be a plan for marine 
renewables, including offshore wind, wave and 
tidal energy. The question is, how will the plan be 
relayed down or reflected at regional level? As the 
bill stands, that is for regions to decide, to some 
extent. The fundamental point is that, potentially,  
renewables are valuable economic activity. Most  
of the areas in which marine renewables might be 
appropriate are rural and peripheral, so such 
economic activity could be important, and we tend 
to think that those areas will be keen to pick up the 
challenge. That is  why ministers  have not taken 
powers in the bill to force areas to do so.  

Alasdair Morgan: Clearly, some interesting 
tensions could arise in this area—and many 
others—between what local people see as their 
regional objectives and what you see as the need 
for them to contribute towards meeting national 
objectives. 

David Palmer: That is entirely right. The bil l  
provides for a framework that is flexible, largely  
because we are seized of the fact that conditions,  
industries  and interests differ around the Scottish 
coasts—concerns in the Solway are different from 
those in Shetland. We need a system that allows 
such concerns to be expressed at local level. That  
is one of the strengths of the bill, but, as you point  
out, it has the potential to create a lot of tension in 
the process. 

Linda Rosborough: We have some experience 
through pilot work on marine planning. The 
delegation to the regional level is a distinctive 
element of the bill. Part of the thinking behind that  
was the importance of ensuring that we have a 
partnership approach to the management of the 
sea. Building in a strong local dimension from the 
outset, rather than having a system that is entirely  
top down and only at the national level, is key to 
effective management for the future. That creates 
a potential for the sort of tension that Alasdair 
Morgan outlines, but it also has the potential to 
provide a good way forward through which ideas 
are developed at local and national level.  

Alasdair Morgan: How is  it envisaged that the 
system will interact with the existing land planning 
system? 

David Palmer: The bill contains a requirement  
for marine plans to take account of terrestrial 
plans. That requirement is expressed formally. We 
intend to amend the regulations under the Town 
and Country Planning (Scotland) Act 1997 to 
make marine plans a material consideration in 

terrestrial plans. The two systems will be joined up 
functionally in that way. 

In integrated coastal zone management, the 
coastal strip is important for joining up the two 
planning systems. It depends on how the situation 
pans out, but we anticipate using the direction -
giving powers to ensure that the two planning 
systems in the coastal strip are joined together 
properly. The formal expression will be a 
requirement for both sets of plans to take account  
of each other.  

The Convener: How set in stone or flexible wil l  
the plans be? If a community or planning authority  
that has decided not to have fish farms all  of a 
sudden finds that the waters in the area are good 
for rearing a type of very expensive cockle or 
mussel or whatever, how will the marine planning 
authority be able to change the plan? 

David Palmer: There are various mechanisms 
in the bill to allow plans to be amended. Section 7 
is about keeping relevant matters under review. 
Various powers will allow plans to be kept up to 
date. The key function is that ministers must adopt  
plans to give them statutory force. There is a duty 
to keep relevant matters under review, a power to 
amend and a power to withdraw plans. Those 
powers will provide an ability to renew plans and 
have them readopted by ministers and brought  
into force.  

Liam McArthur: What independent appeals  
process is envisaged under the planning system? I 
am thinking particularly about requirements under 
the Aarhus convention. 

David Palmer: Stuart Foubister knows more 
about the issue than I do, but the concept of 
appeals is not particularly relevant to plans per se.  
There is a provision on independent  investigation 
in schedule 1—I am trying to find it, but I have lost  
it for the moment.  

Stuart Foubister: It is in paragraph 11 of 
schedule 1, but it would not be correct to represent  
that as an appeals process. 

Liam McArthur: Was the matter of compliance 
with the Aarhus convention raised during the 
drafting of the bill? 

David Palmer: I look to Stuart Foubister for the 
legal aspect but, from the planning aspect, the bill 
is compliant with the convention, as far as we 
understand. I defer to Stuart.  

Stuart Foubister: We have no reason to believe 
that it is not compliant with the Aarhus convention.  
The convention requires public participation, which 
is not the same as requiring an appeals process, 
and schedule 1 sets out provision for the public  to 
comment generally on the preparation of plans.  
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Liam McArthur: It is not a huge leap from public  
participation to the public having a meaningful 
influence on the system in general.  

Stuart Foubister: Appeals generally have the 
connotation of an appeal before a court or an 
independent tribunal. Such appeals would be quite 
difficult with plans, which do not deal with 
individuals’ rights. Who, for example, would be the 
appellant in such a situation? At the end of the 
day, a plan is a statement of policy, not a legal 
judgment, and it would be quite difficult to present  
public rights as rights of appeal in connection with 
it. 

David Palmer: Section 14 sets out the Court of 
Session’s powers on applications made under 
section 13 relating to the validity of national and 
regional marine plans. A plan cannot be 
questioned in court but, under section 13, it can be 
taken to court on the grounds that it 

“is not w ithin the appropr iate pow ers” 

or 
“that a procedural requirement has not been complied 
w ith.” 

Bill Wilson: The idea is to co-ordinate terrestrial 
and marine plans, but it is not inconceivable that a 
local authority’s terrestrial plan might be in conflict  
with the marine plan.  How will  such conflicts be 
resolved? 

David Palmer: That is an interesting question.  
We see local authorities being key stakeholders in 
the creation of regional marine plans and we hope 
that, as such, they will find some way of 
integrating the two planning systems. I find it  
difficult to envisage any circumstances in which a 
local authority will not want to be involved in the 
creation of the regional marine plan but i f, for the 
sake of argument, that happened, there would 
always be the fallback of the legal structure, which 
makes it clear that marine plans must be material 
considerations within terrestrial plans and that  
marine plans must take account of terrestrial 
plans. Indeed, that is the fundamental legal basis  
for the integration of the two types of plan. 

Peter Peacock: When responsibility is 
delegated to the marine planning partnerships,  
they will—in theory, at least—have a reasonable 
degree of influence and power if ministers approve 
their plans. However, at that point, a huge number 
of players will come on to the scene: the local 
authority, as you have just pointed out; fishing 
interests, including sea angling interests; offshore 
energy interests; oil sector interests; leisure 
interests; marine conservation interests and so on.  
Given that these regional marine planning 
partnerships could turn out to be enormous 
assemblies of people, can you say a bit more 
about your expectations in that respect? How 

many and what kind of people will be on the 
partnerships, and how will they get on to them? 

David Palmer: It is difficult to be prescriptive 
about such issues, which is why we are t rying to 
create a permissive framework in the bill. We are 
keen not to exclude any stakeholder or anyone 
with an interest. We are also clear that what might  
be an appropriate group of stakeholders in, say,  
the Solway will be different from what might be 
appropriate in the Shetland Islands. As I say, it is 
difficult to be prescriptive.  

I understand that the creation of the area 
advisory groups under the water framework 
directive involved a fairly long process of gathering 
together stakeholders and, over 18 months,  
getting down to a core of stakeholders who had a 
strong interest in the issues and were willing to 
make the commitment. We have considered that  
model, which seems to have worked for the area 
advisory groups and would be possible under our 
approach, but the problem is that the process 
takes quite a while. An alternative approach would 
be simply to pick the stakeholders. I am not sure 
that that would be particularly representative;  
ultimately, it would depend on who was doing the 
picking, but I am not sure whether we want to go 
that way. 

11:15 
Peter Peacock: If I understand correctly, from a 

Government point of view,  you are relaxed about  
whether there are 20, 50, 70 people or whatever in 
marine planning partnerships, as long as a way is 
found to make partnerships work. 

David Palmer: That is right. They key thing at  
the end of the day is that they work.  

Peter Peacock: So a workable approach has to 
be built up by consensus over time. I understand 
that. 

A couple of weeks ago, we visited Peterhead 
Port Authority. Like numerous other organisations 
around our coastline, it exercises management 
functions through powers that  have been 
delegated to it  by act of Parliament. How will  such 
port authorities relate to marine planning 
partnerships? Will they be subordinate in any 
sense under the new arrangements or will they be 
autonomous, as under the existing arrangements? 
In other words, could a marine planning 
partnership say to a port authority, “We want you 
to do this now”? What is the connection or the 
arrangement? 

David Palmer: I hope—certainly in the case of 
Peterhead—that port authorities will be part of the 
regional marine planning partnerships. That works 
in many cases, and I hope that it will be the 
relationship between the two types of body. If you 
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have an interest in marine activities within a 
region, whether you are a port, in aquaculture or in 
renewables, you will want to be represented on 
the marine planning partnership. That is how the 
process will work fundamentally. 

Peter Peacock: I agree with the principle that  
you have enunciated, but is there any sense in 
which regional marine planning partnerships,  
which will be the planning authorities, will be able 
to instruct or direct other bodies, such as port  
authorities, or will that not be the case? 

David Palmer: Marine planning partnerships wil l  
create the plans, which will have to be adhered to,  
assuming that they have been adopted by 
ministers. All enforcement and authorisation 
decisions will have to be in accordance with the 
plans. The plan is the key, not the partnership.  

Peter Peacock: My final question comes back 
to one of Alasdair Morgan’s points. Given the 
potential number of partners on marine planning 
partnerships, is there a danger that to get  
agreement, planning policy will be at such a high 
level that it will not have much practical impact? If 
you get down to the detailed level, you might  
never get agreement because of competing 
interests. How do you envisage that working? 

David Palmer: That is  a danger, but I do not  
see any other way of attacking the problem. If you 
do not get into the detail, it is because you do not  
have consensus, which is the key thing. In our 
experience of the pilots, that is where progress 
can be made on the plans. If you do not have 
fundamental consensus, the whole thing becomes 
quite difficult.  

Peter Peacock: If the policy was at too high a 
level, could the minister send it back and say, “I’m 
not approving it”? 

David Palmer: Yes. 

Linda Rosborough: The experience of people 
who are working on the pilots is that where there 
are problems in regions, people reach a shared 
understanding of what they are and start to look 
for solutions. Although it takes time to get there,  
the experience of the pilots is that people are 
actively looking at problems in a new way across 
sectors, because they have been brought together 
in a new marine planning body.  

The Convener: Is not the partnership approach 
potentially anticompetitive? We visited the north-
east. If, for example, Aberdeen and Peterhead 
harbours and, to a lesser extent, Fraserburgh 
harbour were all competing for business, but the 
marine planning partnership decided that one 
harbour should do more than another, that  
approach could end up being anticompetitive. 

Linda Rosborough: Because the process is  
open and transparent and follows clear public  

participation procedures, the sort of problem that  
you describe should be mitigated. It is a potential 
problem, but the fact that the process is open and 
formal should minimise the risk. 

The Convener: But there could be lobbying of 
all the partners on the marine planning 
partnership, and if one harbour had a stronger 
voice than another, the harbour with the weaker 
voice might be disadvantaged.  

Linda Rosborough: In that situation, people 
would make representations and we might hold 
inquiries into the plans. 

The Convener: There are no further questions 
on part 2. Let us move on to part 3, which deals  
with marine licensing.  

David Palmer: Part 3 sets out a range of things.  
It creates a requirement for the marine licence,  
defines licensable activities and allows those 
licensable activities to be extended by order. It  
allows for certain exemptions from licensing and 
for appeals against licensing decisions, and it  
creates certain offences for the enforcement of 
licensing. It also creates a set of enforcement 
notices, a series of civil sanctions powers  
effectively to streamline the process back out  of 
the courts, and a range of supplementary powers,  
such as the powers to issue stop notices and 
emergency notices. In addition, part 3 gives 
ministers the power to create a registration system 
to allow activities that may not have a huge 
environmental impact to drop out of the licensing 
system. 

The licensable activities reflect the bringing 
together of the Food and Environment Protection 
Act 1985 licence and the Coastal Protection Act  
1979 licence. Those licences cover the depositing 
of materials into the water and, broadly, navigation 
within the water. Part 3 also allows for the 
streamlining of the new marine licence together 
with consent under section 36 of the Electricity Act 
1989 for renewable electricity generation.  
Elsewhere in the bill, in the conservation section,  
the power to provide wildli fe licences is returned to 
the Scottish ministers in order to enable all the 
licences to be drawn together in a reasonably  
streamlined process. 

That is a brief summary of the licensing 
requirements.  

John Scott: Which organisation will be the point  
of contact for marine licences? Will the same body 
issue all licences? 

David Palmer: Marine Scotland will  be the point  
of contact, but it will  not issue all licences. This  
part of the bill  creates the ability for local 
authorities to give up the development consent for 
aquaculture, but the power to issue such a 
consent still rests with local authorities.  
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John Scott: What will  the threshold be for 
activities to be registered rather than licensed? 
That seems to be a bit of a grey area.  

David Palmer: It certainly is. We will answer 
that question on the basis of research. It is similar 
to the process for the registration of controlled 
activities under the water framework directive,  
whereby a system was created that allows small 
projects to be registered rather than licensed. That  
is what we want to do in the context of marine 
licensing, and we hope to build on the work that  
has already been done in setting the 
environmental threshold above which someone 
will have to get a licence but below which they will  
be required only to register. 

John Scott: It was a fairly vague question but,  
with respect, that was a fairly vague answer.  For 
those who are directly concerned, it is an 
important matter. Can you give us any indication—

even a ballpark figure—of the threshold? We will  
not hold you to any figure that you give us at this  
point.  

Linda Rosborough: I can give you one 
example. At the moment, under FEPA, there are a 
substantial number of applications for single pipes 
for discharges from single dwellings. The 
discharge from those pipes has to be permitted by 
SEPA under the controlled activities regulations,  
but putting the bit of plastic in the water has to be 
permitted under FEPA as a licensable activity. 
That is an example of a fairly small instance in 
which a substance is put into the marine 
environment. We need to consider the science 
behind it, but we might say that that was beneath 
the bar for the marine licence. There would still be 
the SEPA requirement for the discharge, which is  
a continuous activity, but the one-off placing of the 
plastic pipe might be the sort of thing that we could 
exempt. Quite a substantial proportion of FEPA 
licence applications at the moment are of that  
nature—small activities with a fairly modest  
impact. 

The Convener: Do you anticipate that a cost will  
be attached to the application for marine licences? 
If so, what is it likely to be? Will there be a simple 
application form to fill in, or will it be a licence for 
consultants to charge applicants loads of money 
for drawing up applications? 

David Palmer: Obviously, there will be a cost.  
There is a charge for the FEPA licence, although 
the charges are fairly out of date. There is  
provision in the bill to recover the costs of the 
licensing function.  

I take your point about consultants, but I would 
hope that we can build a reasonably  user-friendly,  
interactive licensing process that allows people to 
interact with the licensers to get sensible answers  
so that they need make only one application. If 

they have to do research, it should be done in a 
way that informs all  sections of the licensing 
application, and not just so that it answers one 
question and has to be done again at a later 
stage. I hope that we will have a reasonably  
smooth, coherent system—that is the vision. With 
all of these things, it can be difficult to anticipate 
what reality might shove at us, but we are trying to 
achieve a vision of a reasonably integrated and 
streamlined licensing process, with—when we can 
manage it—one application and one piece of 
paper coming back. 

John Scott: Section 20 states: 

“In determining an application for a marine licence … 

Scottish Ministers must have regard to—  

(a) the need to—  

(i) protect the environment,  

(ii) protect human health,  

(iii) prevent interference w ith legit imate uses of the sea”.  

What weight will be attached to each of those 
criteria? Discuss. 

David Palmer: I will defer to Stuart Foubister’s 
legal view, but as far as I can see they have equal 
weight. 

Stuart Foubister: There is nothing about  
weighting in the section—there is simply a 
requirement to have regard to those factors. Each 
factor must be borne in mind, but there is no 
question of the legislation requiring any particular 
weighting.  

John Scott: So you are saying that there wil l  
not be one preferred area over another and that  
human health will not be more important than the 
environment or the environment more important  
than legitimate uses of the sea.  

Stuart Foubister: Consideration will be case by 
case. It is not about saying in advance that one 
factor outweighs another; it is about taking into 
account the factors and making a balanced 
decision in each case. 

John Scott: Fair enough.  

How will the proposed marine licensing regime 
and the proposed marine planning system fit  
together and integrate? 

David Palmer: The basic requirement in the 
planning system is that all enforcement and 
authorisation decisions are taken in accordance 
with the marine plan. In effect, any licence 
decision should be taken in accordance with the 
marine plan—that is how the two link together.  

11:30 
Alasdair Morgan: There is a form of fishing 

called scallop dredging. Although that does not  
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involve dredging of the kind that would normally be 
thought of, are you happy that the references to 
the licensing of dredging do not  apply to that  
activity? 

David Palmer: I think so. 

Stuart Foubister: I would not have thought that  
a form of fishing known as dredging would 
generally come within a bald reference to 
dredging, but it is something that we can look into.  
There is a power to make exemption orders if 
there is any question of that being caught.  

Alasdair Morgan: Dredging could involve using 
any device to move any material.  Whether a 
scallop is material— 

Stuart Foubister: I would not have thought so 
in that context. 

Alasdair Morgan: It would be useful to get that  
clarified. If a scallop is not material, what is it? 

The Convener: There are no further questions 
on part  3. Let us move on to part 4, on marine 
protected areas. 

Linda Rosborough: I will  introduce part 4 
briefly, but my colleagues will chip in.  

The nature conservation provisions complement 
other powers that ministers have in relation to 
designations under European legislation. They 
enable ministers to designate marine protected 
areas, which is a more flexible power than 
ministers currently have. They provide for different  
types of marine protected area for conservation 
purposes and for demonstration purposes in 
testing out different ways of managing the marine 
environment. It is a unique feature of the bill that it  
also provides for the creation of marine protected 
areas for historical purposes—for the protection of 
either wrecks or submerged historical features.  
The bill thus provides for an integrated method of 
protecting historical and natural features in the 
marine environment.  

The specific provisions relating to the restriction 
of activities in order to protect marine protected 
areas are provided for in a protection order— 

Chris Bierley (Marine Scotland): A marine 
conservation order.  

Linda Rosborough: Such an order will be the 
subject of a negative resolution instrument in 
relation to the requirement of a specific site. There 
are also provisions relating to the management of 
marine protected areas. 

Peter Peacock: We heard evidence, at a 
conference that we attended a couple of weeks 
ago on the marine environment in general, that  
there is probably a lack of scientific understanding 
of a lot of Scotland’s seas. The bill creates powers  
and provisions for improving that, but if one 

accepts that there is a lack of scientific evidence 
what will underpin the decision to make a 
conservation order or to designate a site for 
conservation reasons in its absence? Might the 
lack of such evidence itself be a reason for 
designation? 

Linda Rosborough: The thrust of the bill is that  
the designation of sites must be based on sound 
scientific evidence. The basis on which a site is to 
be designated will have to be researched 
thoroughly before it can be put forward for 
designation.  

Peter Peacock: Does that imply that a long 
period could elapse before a site could be 
designated? I presume that a huge amount of 
investigative scientific work would have to be done 
over a long period. 

Linda Rosborough: We have various 
international commitments to designate marine 
protected areas and to be part of a wider network,  
and we are looking to work to the necessary  
timescale to meet those commitments. That will  
require work, and we have been in discussions 
with Scottish Natural Heritage, which is our 
adviser in the inshore zone, about identifying the 
sites to enable us to meet those commitments. 

Peter Peacock: Are you saying that, because of 
the European imperatives, precautionary  
principles are being pursued? Where is the 
balance between, on the one hand, taking a 
precautionary approach to protecting an area 
without necessarily having the full science and, on 
the other, having the full science to make the 
decision? 

Chris Bierley: The science will never be 
perfect, so when we designate sites we have to 
use the best available science. We have a project  
running on the criteria for the designation that we 
are going to undertake. Phil Alcock might want to 
say more about that.  

Phil Alcock (Marine Scotland): With SNH and 
the Joint Nature Conservation Committee, we are 
developing criteria to give scientists and regulators  
an idea of how MPAs can be designated both 
inshore and offshore. We anticipate that that will  
go out to consultation in the late summer.  

Peter Peacock: You said that the Scottish 
Government is obliged to designate certain sites  
under European law. Will it delegate that  
obligation to the regional marine planning 
partnerships? If they took a different view, who 
would make the decision? I assume it would be 
the Government. Can you require the regional 
planning partnerships to deliver for you? 

Linda Rosborough: The power to designate 
sites will be for the Scottish ministers, and there is  
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no intention to delegate it to Scottish marine 
regions or planning partnerships. 

On how the system will work in practice, there 
will be a set of iterative processes. The national 
marine plan will be worked on in advance of the 
regional plans. We have international 
commitments—I am not sure that I would go as far 
as to call them duties—that require us  to 
contribute to the network of marine protected 
areas, and that is to be done on a fairly short  
timescale. I anticipate that much of the initial work  
on marine protected areas will be done in the first  
couple of years and that much of the local marine 
planning will be on a slightly more truncated 
timescale. I do not anticipate that there will be a 
direct conflict. 

There will be an iterative process on both sides.  
Marine Scotland will take forward the work on the 
network of MPAs in conjunction with the statutory  
advisers and the work on marine planning on a 
slightly different track at a local level. 

Peter Peacock: Irrespective of the bill, part of 
the process that you describe would have to go 
ahead anyway because of the international 
commitments that have been made. You said that  
you will not delegate the function to the marine 
planning partnerships, but I presume that the 
planning partnerships could make bids to the 
Government in respect of certain parts of their 
region, as some of them are in protected areas. I 
see people nodding, so I take it that that is correct.  

Linda Rosborough: Yes. Indeed, the bill  
specifically mentions that and recognises that  
communities might have their own aspirations for 
marine protected areas. 

Peter Peacock: Okay. You talked about a 
network of sites as if it will be ecologically  
coherent and the sites will be joined up, but if the 
initiative comes from the regions the approach 
could be somewhat ad hoc. Will you say a bit  
more about the potential balance between the ad 
hoc desires of communities and your international 
obligations to create a coherent network of sites?  

Chris Bierley: Any local or regional site would 
have to meet national priorities and would have to 
be shown to be worthy of being a marine protected 
area. 

Peter Peacock: So you have in mind a coherent  
network of sites that have an ecological 
connection even though they might not necessarily  
have a physical connection. All the sites together 
would add to the overall picture. 

Chris Bierley: That is correct. The new sites, 
along with existing sites designated under Natura 
2000 and suchlike, will form a coherent ecological 
network. That is what we are looking for.  

Peter Peacock: Some sites will be partly driven 
by international commitments, irrespective—
arguably—of local views. Will marine planning 
partnerships consult on proposals at local level? 
Would that process take place whether or not this 
bill existed? What does the bill add to the 
processes of consultation and future 
management? 

Linda Rosborough: At the moment, we do not  
have powers to designate marine protected areas,  
apart from specific powers that stem from 
European legislation, which are limited and 
inflexible. The bill will provide a more flexible basis  
for designating marine protected areas and for the 
protection of habitats other than those already 
provided for in the habitats directive. It will enable 
a wider consideration of what needs to be 
protected, beyond the consideration that is  
required by European legislation, which is narrow 
in some areas. 

Peter Peacock: I take that point. What might be 
the role of the marine planning partnerships in 
driving the local consultation processes? Would 
they have a role, or would it be a role for SNH or 
another agency? 

Linda Rosborough: The key adviser would be 
SNH, and the key basis for designation would be 
science. Local involvement in the marine protected 
areas would be more modest. That lies down the 
road while people get to grips with marine 
planning.  

Peter Peacock: Is there a definite commitment  
to consult on any proposal for a marine protected 
area? 

Linda Rosborough: Yes. 

Chris Bierley: Yes, that is correct. 

Liam McArthur: I want to go back a little and 
ask about mapping exercises, linking them to what  
Peter Peacock was saying about existing statutory  
requirements and the aspirations of various 
regional planning partnerships. In the renewable 
energy sector, people are being candid and 
saying, “The more we learn, the more we realise 
we do not know about what is happening on the 
sea bed.” For submerged archaeological sites, the 
renewables sector relies very much on mapping 
exercises undertaken by the oil and gas sector.  

With the bill, where will responsibility lie for the 
costs of mapping exercises? Will findings be 
shared among all the relevant parties, so that  
costs are not borne repeatedly and with no added 
value? 

Linda Rosborough: You are right to suggest  
that the gaps in the data are large, as will be the 
cost of collecting the data that will make our 
knowledge perfect. A big component of the cost of 
preparing marine plans at regional level is the cost  
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of collecting data. That is the most important gap,  
and filling it will be a key function of Marine 
Scotland. A lot of that will involve working with 
people who hold data at the moment. Much of the 
data that exist are not well shared or integrated.  
Some of the boats that are already monitoring 
Scottish seas are collecting data for one purpose 
and could collect data for other purposes.  

11:45 
Liam McArthur: Are you reliant on the 

collaborative approach, to which you have already 
referred as underpinning a lot of the planning that  
is going to take place, or will there be 
requirements, in undertaking the work, that the 
data will be extended if necessary and made freely  
available when possible? 

Linda Rosborough: I am sorry, but I do not  
quite follow the question. Requirements on whom? 

Liam McArthur: Are you reliant on the good 
faith of those who are required to undertake the 
mapping to make the information freely available 
or to extend it more widely than they initially  
planned in order to ensure that it is done in a cost-
effective way? Or will there be a requirement in 
the bill for a degree of transparency about the data 
that are gathered? 

Linda Rosborough: The bill does not contain a 
specific requirement for data gathering. We are 
working with the component parts of Marine 
Scotland and beyond to move towards the sharing 
of data and a single basis on which data will be 
shared. We are not meeting any obstacles to that,  
and I am not entirely sure what the points of 
conflict might be.  

Liam McArthur: I think that there is enough 
evidence of that in the context of the development 
of the marine renewables sector to date. The 
individual developers have been very guarded 
about the evidence that they are building up. By 
contrast, when we attended the Fisheries  
Research Services marine laboratory when we 
visited Peterhead and Aberdeen recently, we saw 
the mapping exercise that it is undertaking, the 
results of which will rightly be made extensively  
available. There are different  pressures on marine 
energy developers and bodies such as FRS, but, if 
the mapping exercise is to be completed in the 
most cost-efficient way, collaboration and a 
pooling of the resource will be required.  

Linda Rosborough: Yes. 

Phil Alcock: We are undertaking a nationwide 
study in conjunction with the UK Administrations to 
map the sea bed habitat out to 200 miles, to 
inform marine protected area development and 
marine planning in the UK. We expect the results  
of that study to be ready this time next year.  

Linda Rosborough: We are also working with 
the renewables industry specifically to identify  
what information can be collected and shared. We 
acknowledge commercial concerns about aspects 
of the data, but we are working with the industry to 
identify where we can co-operate without  
jeopardising people’s commercial interests. 

Philip Robertson (Historic Scotland): You 
referred to sites of archaeological interest. Work is 
going on around Orkney that Historic Scotland has 
been supporting in a small way. We recognise the 
significant challenges that  there are around the 
sharing of data and knowledge, but we feel that  
we can work closely with Marine Scotland in the 
wider work that it proposes on surveys and with 
bodies such as the Royal Commission on the 
Ancient and Historical Monuments of Scotland,  
which has a role in that area. Collaboration will  
certainly be required.  

Bill Wilson: As we are talking about historical  
marine protected areas, I will start  with that. Can 
you give me an idea of the size of the sites that 
might be so designated? What advantages will the 
new designation offer over the present protection 
for such sites? 

Philip Robertson: Under the existing 
mechanisms in the Protection of Wrecks Act 1973 
and the Ancient Monuments and Archaeological 
Areas Act 1979, we have 15 protected shipwrecks 
in Scottish waters for which the Scottish ministers  
have responsibility. Those will be eligible for 
protection under the new mechanism. Section 1 of 
the Protection of Wrecks Act 1973 will go, and 
underwater assets such as the German high-seas 
fleet wrecks in Scapa Flow, Orkney, are likely to 
be eligible for protection under the new 
mechanism.  

Beyond that, growing evidence is emerging from 
around the UK—especially from the work in the 
Shetland and Orkney islands—of submerged 
prehistoric evidence that is related to the rising 
sea levels and the submerging of the land mass 
after the end of the last ice age, when there was a  
period of human settlement in certain parts of 
Scotland. That type of site tends to be revealed in 
the form of artefact scatters. There is also a site in 
the eastern Firth of Forth that consists of a 
collection of prehistoric-type stone anchors. We do 
not have a mechanism for recognising the national 
importance of such things, and we think that the 
new mechanism will be able to do that. 

There has been widespread consideration of the 
case for change in marine heritage protection 
throughout the UK since 2004. The responses to a 
consultation in which devolved Administrations 
were involved and subsequent work  by two sector 
groups pinpointed that some of the legislation is  
widely considered by stakeholders to be quite 
burdensome. Under the 1973 act, a licence is  
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required merely on a “look but  don’t touch” basis  
for all  designated wreck sites. We have also 
experienced problems in relation to certain other 
sites. 

We think that we can capture a wider range of 
the site types that exist in Scottish waters to reflect  
the maritime history of Scotland in a more 
proportionate and effective way. 

Bill Wilson: To jump back to nature 
conservation, section 59(5) states that where 
ministers are considering the designation of two 
sites that are considered to be equal in value, the 
minister may give consideration 

“to any social or economic consequences of des ignation.”  

However, the bill also states that in all other cases,  
the issues for consideration are the 
“desirability of conserving … mar ine f lora or fauna”  

and so on. 

I am curious about that. To be clear, does that  
mean that if a site is identified as an area of 
scientific interest for particular biodiversity 
reasons, it must be designated, and that social or 
economic factors cannot be considered unless 
there is another equivalent site and it is strictly a 
choice between two possible designations that are 
more or less identical? 

Chris Bierley: I do not think that there is any 
requirement  to say that it must be designated. We 
are talking about using science to find those sites. 
If there is a clear reason why a marine protected 
area would be the best sort  of mechanism to 
protect that site, the decision would go out to 
consultation, but there is not an assumption that  
everywhere that has something interesting in 
terms of biodiversity must be designated as a 
marine protected area or suchlike.  

Bill Wilson: I understand that. Let us assume 
that you have identified an area as somewhere 
that should be designated. As I understand it, you 
cannot  
“have regard to any social or economic consequences” 

if you have decided on the basis of the science 
that that area should be designated, unless there 
is another area that you have decided, on the 
basis of the data that you have gathered, would be 
equivalent. Is that correct? 

Linda Rosborough: Yes and no.  

Bill Wilson: You are hedging your bets slightly. 

Linda Rosborough: The issue was discussed 
long and hard within the framework of the 
sustainable seas task force. It stems from a desire 
to ensure that the sites that are protected are,  
from a scientific point of view, the most genuinely  
important sites. It is a power to designate, rather 

than a duty to protect any specific amount of sea 
or any specific sites. 

The subject has been discussed in various 
places, and the overriding view of stakeholders  
and the policy that emerged was that science must  
be the predominating factor. That raises the issue 
of whether there are some circumstances in which 
socioeconomics might be an additional factor, and 
a discussion on that has led to the wording in the 
bill. 

That section of the bill does not require that any 
particular sites be designated. It is intended, in 
policy terms, to lead to a situation in which the 
designation of such sites is justified on scientific  
grounds. That means that we should end up with 
good sites rather than a lot of mediocre sites, but it 
does not mean that we are required to designate 
any particular site. 

Bill Wilson: I understand that, but your scientific  
criteria or threshold is a certain level of biodiversity 
or species richness, or the pres ence of a unique 
species. I presume that you must have some kind 
of threshold; otherwise you would simply be 
saying, “Well, we like this one, but we don’t like 
that one.” So, i f you have data that show that a 
site is clearly a high-quality one, it would be 
designated regardless of any social or economic  
factors, unless there was an equivalent site. 

Linda Rosborough: Not quite. For the reasons 
that I outlined, there is no duty to designate any 
particular site. 

Bill Wilson: I understand that, but if you do it by  
the science alone, you must surely have a set  of 
clear criteria for a designatable site.  

Linda Rosborough: Yes. 

Bill Wilson: So if a site meets those criteria, it  
must be designated.  

Linda Rosborough: That is not what the bil l  
says. 

Bill Wilson: So you could have data that show 
that a site meets the criteria, but you might not  
designate it. The designation will not be done by 
hard science,  because you can elect to ignore the 
criteria and the thresholds that you set. 

Linda Rosborough: What we are getting at  
here is what is in and what is out. How the process 
works is that what is designated must meet the 
science bar; it is not about a balance between 
science and socioeconomics.  

Bill Wilson: But if it makes the bar, do you have 
to designate it? The answer is no. 

Linda Rosborough: Yes, because it is not a 
duty, but a power.  
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Peter Peacock: Did you consider in the drafting 
of the bill and in the policy considerations whether,  
when the bar has been met, there should be a 
duty on ministers to designate? Was that  
considered and positively ruled out? Or was it not  
considered? 

Linda Rosborough: We have experience of 
other forms of nature designation that are felt to be 
rather inflexible. We were looking for more flexible 
powers through this bill than are currently  
available to ministers. The bill will  allow ministers  
the flexibility to both designate and de-designate.  
The policy intention of the package of powers is to 
provide ministers with more flexible powers than 
they have through other legislation.  

Peter Peacock: So it was a deliberate, positive 
policy choice. 

Linda Rosborough: It was a policy choice. The 
thinking behind it was worked out with the 
sustainable seas task force, which led us to where 
we are now.  

On duties, the other key issue is that we want to 
create a network that will be comprised of not just 
areas that the bill designates as protected, but  
areas that are designated as protected under 
other legislation and areas that are beyond 
Scotland. Ecological coherence and international 
commitments will come from a package of all  
those elements. That is the policy driver, rather 
than specific duties and measures in the bill.  

Chris Bierley: Marine protected areas and the 
Natura sites will sit together with wider planning 
measures for the protection of our marine 
environment. From a policy point of view, we do 
not consider MPAs as a sort of target-driven 
exercise; we regard them as part of a more 
cohesive, holistic approach to the marine 
environment. We have put a duty in the bill for the 
Scottish Government to report to Parliament every  
five years or so on how designated MPAs have 
contributed to a national network.  

The Convener: We have given that aspect a fair 
airing. We will move on to part 5.  

12:00 
Linda Rosborough: Part 5 will repeal the 

Conservation of Seals Act 1970, which was rather 
dated. In future, there will be an offence of killing,  
injuring or taking a seal. Permitted derogations will  
allow the taking of seals under licence in certain 
circumstances, such as to prevent serious 
damage to fisheries, netting stations and fish 
farms. That will put various industries on an even 
playing field and provide for a consistent approach 
to be taken to seal management, regardless of the 
industry and the time of year.  

The bill provides for a licensing regime that wil l  
be administered by the Scottish ministers. Our 
intention is that the licensing regime will be based 
on the pilot that we have been operating in the 
Moray Firth, which provides for group licences that  
enable management of the biological abilities of 
the population to ensure that we do not irrevocably  
damage that population. The Natural Environment 
Research Council will still be our adviser on 
carrying out that responsibility. 

The bill also provides for reporting on the 
numbers of seals that have been killed, which has 
not been a feature of any regime until now.  

Peter Peacock: I welcome much of what you 
say, particularly about the Moray Firth approach.  
People seem to have found a pragmatic way of 
doing things.  

Will any of the licence criteria have regard to 
animal welfare questions, such as the proficiency 
of the marksperson—i f that  is what such people 
are called nowadays—who might shoot seals? 
Does the Scottish Government think that there is 
an optimum number of seals? If so, what is that  
number? 

Ian Walker (Marine Scotland): The existing 
Moray Firth plan includes a code of practice on 
what should be done when seals are being shot  
and provides for training for marksmen. There is  
already provision for that on a trial basis in the 
Moray Firth, and we intend to extend that provision 
to all licensing. [Interruption.]  

There is no optimum figure for the number of 
seals. Rather than our indirectly intervening, it is 
up to the population to find a balance. You are 
probably aware that there are large numbers of 
grey seals around our coasts and that common 
seals are in decline in some areas. Therefore,  
there may be impacts between different seal 
species, but we expect them to find a balance.  

Peter Peacock: So there is no planned 
management view on the matter other than the 
view that the developed approach that has worked 
in the Moray Firth should be taken when problems 
arise.  

Ian Walker: Absolutely. We are looking at seal 
management where there are problems with seals ’  
interaction with fisheries or aquaculture and no 
further than that. Basically, we are looking at a 
narrow field.  

Elaine Murray: I have asked a number of 
questions in writing about animal welfare 
concerns—about shooting proficiency and taking 
seals when they are lactating, for example. The 
responses that I have received suggest that such 
matters are still being discussed. Can you give us 
a timescale for those discussions? Is the intention 
to lodge an amendment at stage 2 to deal with 
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those matters, or will they be dealt with in 
regulations? 

Ian Walker: We intend to have discussions over 
the next year or so on what specifically should be 
in the licence. We intend that issues and 
regulations will be dealt with through the licensing 
process and that things will be specified on the 
face of each licence. The reason for doing that is  
that there were concerns about a provision in the 
1970 act for a specific type of ri fle to be used 
when a person was shooting seals. We could not  
easily change that provision, as it was included in 
the act. We foresee improvements being made 
and new developments coming in, and we want  
the licensing system to be as flexible as possible 
to take such changes on board as soon as they 
come on stream. We also want non-lethal 
measures and options to be covered. If such 
measures and options become more effective and 
practical, we want to shift  over to using them. The 
deliberate intention is not to have too much 
specified in the bill, but to make changes on the 
face of the licence so that we can adapt it over 
time. 

Elaine Murray: Will secondary legislation to 
Parliament specify that information or will it just be 
on the licence? 

Ian Walker: Each licence that the Scottish 
Government issues will specify the methods that  
are to be used for killing, the procedures that are 
to be followed and so on. If a code of practice is in 
operation, the licence will say that people should 
follow it, for example. 

Elaine Murray: Such matters will  not be subject  
to parliamentary scrutiny. 

Ian Walker: No; it is not our intention that they 
will be.  

Elaine Murray: I understand that a review of 
species protection is under way, although that is  
not because of the consequences, or lack of them, 
of the 1970 act, which the bill will repeal. Do you 
envisage that a more general review of species  
protection would have an impact on what the bill  
will do on seals? 

Ian Walker: Possibly. The bill provides for 
increased penalties for offences under it, which 
will bring the position into line with that in other 
wildli fe legislation, such as the Wildlife and 
Countryside Act 1981 and the habitats regulations.  
If how seriously wildli fe crime is treated were 
changed and the penalties for that were increased,  
we might want to look at some issues again.  
However, seals are a case on their own for the 
moment. In the bill, we have done our best to 
improve the measures. If other developments  
came to light, we might want to consider them. 

Bill Wilson: I am not sure whether I caught you 
correctly earlier. Did you say that a trial is taking 
place in the Solway— 

Peter Peacock: It is in the Moray Firth. 

Bill Wilson: I am sorry—Alasdair Morgan 
coughed at an unfortunate time. You said that a 
trial was taking place in the Moray Firth and you 
related marksmanship to licences. Does that mean 
that you are considering saying that a person must  
reach a certain marksmanship level before a 
licence will be issued to them? 

Ian Walker: We are examining the possibility of 
training courses, which people would have to 
undertake before they received permission under 
a licence. 

The Convener: We move on to parts 6 and 7,  
which will be discussed together. 

David Palmer: Part 6 provides for a set of 
common enforcement powers for the area from 12 
to 200 nautical miles. As part of the agreement on 
additional executive devolution of planning and 
conservation, we will receive a set of common 
enforcement powers. The part  reflects those 
powers for the area from 12 to 200 nautical miles,  
so that the enforcement system for planning and 
conservation is wholly consistent from zero to 200 
nautical miles. The part lists powers of entry,  
search and seizure and the duties on marine 
enforcement officers to provide evidence about  
who they are and so on. 

Part 7 contains general provisions. As members  
might expect, it deals with Crown application,  
bodies corporate, commencement and 
consequential modi fications.  

Elaine Murray: My question is specific to some 
parts of Scotland. The Solway Firth Partnership 
has worked across the boundary between England 
and Scotland. The partnership would like the 
Solway to have one single marine planning 
authority but, after the bills have gone through the 
Westminster and Scottish Parliaments, the 
legislation that applies to Scottish and English 
waters could be different. What consideration has 
been given to areas such as the Solway, where 
co-ordinated planning is needed across the border 
between England and Scotland? How will that be 
dealt with? 

David Palmer: What you say is right. We are 
comfortable that the marine regions and the 
planning powers that are delegated to them will  
ensure that the Solway Firth Partnership can 
progress its plan. The intention of the Department  
for Environment, Food and Rural Affairs and 
English ministers is to empower their marine 
management organisation to interact on the 
Solway, which it is hoped will allow a consistent  
plan to be pulled together. 
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The MMO has been formally constituted, but I 
am not sure whether it will exist until the Marine 
and Coastal Access Bill receives royal assent  
some time this year. It is difficult to be clear about  
what the organisation is intended to do in such 
situations. However, English ministers certainly  
expect the MMO there to have an interface with 
whatever is created in the Solway region. 

The Convener: We move on to what is not in 
the bill. Concern has been expressed that Marine 
Scotland has been structured as part of the 
Government. When we visited the Fisheries  
Research Services, we were told about scientific  
research that is being conducted that will support  
delivery of the bill’s provisions. What safeguards 
will be introduced to prevent a conflict of interest  
between the different  functions of Marine 
Scotland? Are there tensions between its being 
part of the Government and its undertaking and 
disseminating independent scientific research? 

Linda Rosborough: It is recognised that there 
is a need to ensure the continued integrity and 
independence of the scientific process, so a 
science advisory board will be set up with the 
specific purpose of overseeing the process. The 
board will involve key scientific people and provide 
the external world with assurance about the nature 
of the scientific work that is done in Marine 
Scotland. In addition, a forum bringing together 
stakeholders from the wider marine family will be 
set up, to ensure co-ordination and to allow 
stakeholders to engage at a strategic level with 
Marine Scotland on its work.  

There will be a structural and organisational 
separation of the duty of enforcement, to ensure 
that decisions are taken properly and without  
undue influence, as has been the case until now. 

More broadly, the structure that will be put in 
place, which will involve considerable local 
engagement with Marine Scotland and its work,  
will provide for a fair amount of engagement 
across Scotland with work on the marine 
environment. That will provide a strong sense of 
ownership of, engagement with and involvement in 
what is done in the marine world.  

Peter Peacock: Earlier, you described the faith 
that you are placing in marine planning 
partnerships. Has thought been given to would 
happen if one of the partnerships became 
dysfunctional and did not operate or perform at  
anything like the level that is expected—which is  
not inconceivable? Does the bill make provision 
for ministers to intervene and to restart the 
process? What would happen in such situations?  

David Palmer: To ensure that planning 
continued, we could withdraw the delegation and 
return regional planning to the centre. We would 
probably want to have a period of reflection, to 

learn lessons from the experience, but we would 
then seek to reconstitute the partnership by  
nominating people for appointment to it. 

Peter Peacock: I can see that  ministers have 
the power to withdraw delegation, but do they 
have the power to nominate partnership 
members? 

David Palmer: Yes. 

The Convener: Why was a biodiversity duty on 
all public bodies exercising functions in the 
offshore area not included in the bill?  

12:15 
Linda Rosborough: The bill  does not go 

beyond 12 nautical miles as far as nature 
conservation responsibilities are concerned,  
because that is outwith the powers of the Scottish 
Parliament. The UK Marine and Coastal Access 
Bill includes provisions in relation to nature 
conservation in the offshore zone. There has been 
some discussion on the issue recently in the 
House of Lords and UK ministers have said that it  
would be within the power of Scottish ministers, as  
part of the marine planning function that is  
proposed in the bill, to bring in biodiversity 
objectives for the offshore zone. Essentially, it is a 
matter for the Westminster Parliament rather than 
this Parliament. 

The Convener: Okay. 

As no one has any more questions, I thank the 
officials very much for giving evidence and ask 
them to forward to the clerks any supplementary  
written evidence that they might wish to provide.  

We will have a short suspension to consider 
some new material on the Climate Change 
(Scotland) Bill and to have a comfort break.  

12:16 
Meeting suspended.  
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 27 May 2009 (15th Meeting, Session 3 (2009 )) – Supplementary Written Evidence 
 

 CORRESPONDENCE FROM CABINET SECRETARY FOR RURAL AFFAIRS AND THE 
ENVIRONMENT ON POTENTIAL STAGE 2 AMENDMENTS 

 
Thank you for your letter of 27 May 2009 in which you requested details of amendments that 
the Scottish Government plans to introduce at stage 2 for the Marine (Scotland) Bill.  Please 
see the attached document which provides details of potential amendments and which, I 
hope, will assist members with their scrutiny. 
 
In general I would note that we are trying to retain some consistency with the approach set 
out in the UK Marine and Coastal Access Bill as we will be responsible for implementing 
provisions across the 12 nautical mile boundary between inshore and offshore zones.  There 
were a large number of government amendments made in the House of Lords and we believe 
these were mainly technical, as for example to better define enforcement powers.   
Nevertheless, I will wish to consider each significant issue carefully and we are currently 
assessing the likely impact of those amendments.  I would be happy to write again with my 
views on whether we will need to mirror any of these amendments once our analysis is 
completed.   
 
There is also the likelihood of further amendment in the House of Commons, most of which I 
would expect to be of a technical nature, and I would wish, therefore, to consider whether the 
Scottish Bill also required such technical amendment.  However, if such amendments 
radically alter the framework of process set out in the UK Bill we would have to consider 
whether, in the interests of consistency, we might wish to make similar amendments.  My 
initial view is that we have a Scottish Bill fit for Scottish circumstances and I would be 
reluctant to alter our proposed framework unless there were overriding reasons of 
consistency. 
 
An area of potentially greater importance for the Bill is aquaculture, and I am considering 
further if amendments to the Bill are needed on this complex issue.    
 
I have also noted the provisional evidence session date of the morning of 9 September. 
 
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and the Environment  
18 June 2009 
 

338



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

SUMMARY OF PROPOSED STAGE 2 AMENDMENTS TO MARINE (SCOTLAND) BILL 
 

 Marine Planning and the Marine Policy Statement 

I intend to propose an amendment to Schedule 1 to require Scottish Ministers to notify the 
Secretary of State when planning in an area adjoining, or adjacent to, the English inshore or 
offshore areas, and to notify the DoENI when planning in an area adjoining to, or adjacent to 
the Northern Ireland inshore region.  This is consistent with the provisions in the UK Bill 
(Schedule 6) requiring respective Administrations, including the Secretary of State to notify 
adjacent planning authorities. 

 
Marine Licensing 

I am considering the need to introduce a similar government amendment to that of the UK to 
cover the situation where certain submarine cables (e.g. transatlantic telecommunication 
cables to/from the European mainland that do not meet landfall in the UK) entering territorial 
waters from the Continental Shelf cannot be subject to the full licensing regime.  This would 
be equivalent to clause 81 in the UK Bill. 

Section 45 creates a register of information.  There are some concerns around the 
confidentiality of information on the register and I may want to introduce an amendment to 
cover this.  The equivalent drafting in the UK Bill 101 (5) (b) now reads:  information must not 
appear in the register if ―the appropriate licensing authority determines that its disclosure in 
the register would adversely affect the confidentiality of commercial or industrial information 
where such confidentiality is provided by law to protect a legitimate commercial interest.‖   

 
Marine Protection and Enhancement 

I am also considering some amendments to the Nature Conservation parts of the Scottish 
Marine Bill. 

Section 66 requires that the Scottish Ministers must send a copy of every MPA designation 
order to persons they consider likely to be interested or affected by the order.  I now consider 
this puts too much of a regulatory burden on Government.  Instead I propose that the Scottish 
Ministers are required to publish a notice of an MPA designation order in such a manner that 
will bring it to the attention of persons affected by or interested in the making of the order, and 
to state where a copy of the order can be viewed or obtained.  This is similar to a recent 
House of Lords amendment to the UK Bill. 

Section 91 requires that Scottish Ministers, when reporting to Parliament on their MPA 
designations at each relevant period, state the extent to which in their opinion those sites, 
taken together with any European marine sites and offshore European marine sites 
established in the UK form a network of sites which contributes to the ongoing improvement 
of the marine environment in the UK marine area.  I intend to amend the Bill so that other 
relevant sites such as SSSIs and Ramsar sites, where they have a marine element, may be 
included within the MPA network that is reported on.  This is similar to a recent amendment to 
the UK Bill in the House of Lords. 

I am also considering introducing an amendment which will require the Scottish Government 
to publish a document stating how it will use its MPA powers to designate MPAs in order to 
contribute to an ecologically coherent network of MPAs.  

I am considering amending the Bill to ensure that public authorities are not required to consult 
the relevant nature conservation authority each and every time they carry out a routine 
statutory duty that could affect an MPA, provided that they have been previously advised by 
the statutory nature conservation body on carrying out that category of routine works.  This is 
intended to have similar effect to recent amendments to the UK Bill in the House of Lords.  
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With relation to the offences of damaging an MPA or carrying out an action which violates a 
marine conservation order, I am considering introducing an amendment to make it immaterial 
for a person who has done any of these acts to claim, as a defence, that they did not know 
about the protected features or the marine conservation order.  This is similar to an 
amendment to the UK Bill made by the House of Lords. 

I intend to amend the Bill to make clear that "animal" in Part 4 includes any egg, larva, pupa 
or other immature stage of an animal.  This is to ensure they can be protected at all stages of 
their lifecycle where necessary.  This is similar to a recent amendment in the UK Bill to the 
House of Lords.  I will look into whether any further clarification of the meaning of of plant is 
also needed.   

 
Conservation of Seals 

I intend that the common enforcement powers in Part 6 of the Bill be extended to include 
offences relating to seals.  Although I expect most, if not all, enforcement of seals legislation 
to be taken forward by the police, it remains possible that Marine Scotland officers could 
occasionally become involved in such cases and I intend to amend the Bill to ensure they 
have the necessary powers. 

 
I wish to amend section 107 (1) to make clear that the killing or taking of seals referred to 
therein is to be construed as being for the purposes for which a licence has already been 
granted under section 98. 
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 10 June 2009 (16th Meeting, Session 3 (2009) – Written Evidence 

 
SUBMISSION FROM SCOTTISH COASTAL FORUM 

Introduction 
The Scottish Coastal Forum (SCF) engages representatives from sectors with an interest in 
the use, development and management of Scotland‘s coastal resources and encourages 
debate on coastal issues at a national level.  The Forum has championed the development of 
an integrated approach to coastal zone management. 
 
The SCF was set up by Ministerial invitation and under independent Chairmanship in 
November 1996 to: 
 

encourage a voluntary, sustainable and holistic approach to the management of Scotland‘s 

coasts through the formation of local coastal fora; 

act as the national focus for coastal issues and co-ordinate the dissemination of advice on 

best practice; 

reflect views and aspirations of local fora for the coast of Scotland and guide a national policy 

framework within which local initiatives can operate; 

offer advice to Government in the development of coastal policies for Scotland. 

 
The Forum‘s membership comprises representatives from the following organisations: 
 
 British Geological Survey 
 British Ports Association 
 British Marine Federation 
 CoSLA 
 The Crown Estate 
 Defence Estates 
 Royal Yachting Association 
 Scottish Association of Marine Science 
 Scottish Fishermens Federation 
 Scottish Salmon Producers‘ Organisation 
 SEPA 
 SNH 
 Scottish Water 
 Scottish Environment Link 
 Scottish Renewables  
 SportScotland 
 
Additionally, the SCF has a strong working relationship with the seven Local Coastal 
Partnerships around Scotland.  A representative from these groups is the Forum‘s Vice Chair 
and regular meetings are held between the Forum and the Partnerships to facilitate an 
exchange of information between the national and regional levels relating to the many issues 
involved in coastal management around Scotland and throughout the UK. 
 
The SCF contributed to the work of both AGMACS and the Sustainable Seas Task Force and 
is currently working with the Scottish Government to research stakeholder views on the 
criteria by which Scottish Marine Regions may be defined.  SCF recognises that many issues 
that members raise will relate to matters to be considered under secondary legislation.  This 
matter, along with the range of members‘ views on the subjects under discussion mean it is 
challenging for the Forum to find a common viewpoint on wider policy issues.  As a result, for 
this stage of the Bill‘s progress the Scottish Coastal Forum has decided to concentrate its 
evidence on the issues relating to marine planning and its relationship to Integrated Coastal 
Zone Management. 
 
SCF members have, therefore, been encouraged to submit their own written evidence on the 
Bill directly to the Committee and we are pleased that some members have also been invited 
as witnesses in their own right. 
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Policy Objectives 
 
The Scottish Coastal Forum strongly welcomes the Bill‘s intention to provide a framework to 
plan for, and manage, the growing and competing demands made on Scotland‘s coastal and 
marine resources. 
 
An integrated system of marine and coastal management, based on the principles of 
sustainable development and providing for marine planning and the streamlining of functions, 
will help increase business and investor confidence whilst protecting the natural heritage of 
Scotland‘s coasts and seas. 
 
Part 2 – Marine Planning 
 
The SCF welcomes the introduction of a new regime for planning beyond MLWS provided 
marine planning integrates with the particular requirements of the land/sea interface and 
coastal waters.  This is necessary at both the national level and in reflecting more localised 
specificities through the Regional Marine Plans. 
 
We offer some thoughts on the particular clauses relating to this element: 
 
3 (1) SCF suggests that amending the clause to read that Scottish Ministers ―will‖ prepare 

and adopt a National Marine Plan would send a stronger and more positive message 
about this initiative, 

3 (3) SCF considers that a National Marine Plan should include economic, social and 
natural heritage objectives.  The word ‗may‘ should be altered to ‗must‘ in order to 
encapsulate these three fundamental aspects of a plan that considers the long-term 
and sustainable utilisation of coastal and marine resources.  We also note that there 
is no such similarly explicit requirement made of the Regional Marine Plans and 
believe this should be included. 

3 (4) Some of SCF‘s members have queried whether there would be provision in the Bill to 
have marine plans created for the sub-regional level, if Scottish Marine Regions cover 
a large area.  It is not clear from this clause whether such action would be possible.  
We suggest that the clause be amended so that the possibility is not precluded if 
considered appropriate in due course. 

3 (5) Although this clause reflects the relationship between a Regional Marine Plan and the 
Scottish National Marine Plan, the Bill does not reflect the possibility that a Scottish 
Regional Marine Plan may have to have a close relationship with a marine plan 
created under a non-Scottish regime.  The Bill is silent on the external obligations that 
set the context for the Scottish National Marine Plan, including wider obligations and 
cross-border issues.  We feel that further consideration on this would be welcomed by 
those attempting to gauge how an integrated approach to coastal and marine 
management might work in, for example, the Solway Firth. 

 
Scottish Marine Regions 
 
SCF is working with the Scottish Government to determine possible options for potential 
Marine Regions.  The results of this research will be available over the summer and we 
welcome the Government‘s undertaking to consult on their final options in due course.  We 
believe that an appropriate division of the coastline for localised planning purposes is a 
valuable element of a marine planning regime although we recognise that no single model will 
be appropriate for all circumstances. 
 
Marine Planning Partnerships 
 
Regional Marine Planning is expected to be delegated to Marine Planning Partnerships 
(MPPs).  We anticipate that supplementary guidance will be required to determine and 
explain the make-up of these Partnerships, since the Bill is rather vague in its details relating 
to them.  Although we recognise that the Bill attempts to be permissive in its intent, rather 
than overtly restrictive, some additional information on how these Partnerships are to be 
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created and are to function would be welcome.  In particular, our members would appreciate 
advice on how existing bodies may be incorporated into MPPs, including how any statutory 
functions are to be accommodated within the new regime. 
 
Whilst we enthusiastically welcome the undertaking to involve stakeholders and local bodies 
in planning the future uses of resources within their area, we are aware that localised 
concerns may not be fully aware of a much bigger picture.  This is particularly true when 
considering developments within an industry that has interests across more than one SMR 
and may even be pan-UK in its scope. 
 
The relationship between regional Marine Plans and the National Marine Plan is key.  There 
is a strong view within the SCF that it is important that Marine Scotland drives the regional 
planning process, albeit in tandem and close co-operation with regional Marine Planning 
Partnerships.  Through a regional network, Marine Scotland should work with local 
stakeholders and statutory bodies in delivering plans that accommodate the requirements of 
Scottish Marine Regions with due regard for the overall National Marine Plan. 
 
Delegation of functions relating to regional marine plans 
 
SCF welcomes the fact that a level of local planning is to be incorporated within a National 
Marine Plan but would seek some comfort that the timelines for National and Local plans will 
be complementary. 
 
The SCF understands that there is a clear intention, which it strongly supports, to utilise local 
bodies in regional marine planning.  Indeed, the Bill qualifies that those to whom the functions 
are to be delegated are ―to be taken to have all the powers necessary‖.  We would seek 
clarification of the Government‘s intention to allocate appropriate levels of authority to non-
statutory bodies, such as Local Coastal Partnerships (LCPs), which would allow them to 
contribute meaningfully to the planning and implementation process.  We understand that 
such bodies as currently constituted, although well placed to take a strategic and holistic view 
of the relationships required to plan across a body of water such as a Firth, may not be able 
to participate directly in the process without evolving and adapting to the new regime. 
 
The SCF believes that some of the LCPs, with additional powers as necessary, will be able to 
play an important role in delivering the aims of the Bill in their present geographical areas or, 
in an expanded role, to work with and within Scottish Marine Regions. 
 
Integrated Coastal Zone Management 
 
While we welcome the statement in the Policy Memorandum that ―Scottish Ministers remain 
committed to ICZM as a strategic management process‖, there is some disappointment within 
the Forum that an explicit duty on Marine Scotland to deliver ICZM has not been included in 
the Bill. 
 
We note the difficulty in providing a single accepted definition to describe ICZM, or more 
particularly the concept of the ‗coastal zone‘ itself.  However, we are appreciative that much of 
Schedule 1 describes the process by which an integrated approach to the preparation and 
adoption of marine plans should be made.  In particular, we welcome the importance placed 
on stakeholder participation via the requirement to prepare a Statement of Public Participation 
(SPP) for both the national and regional Marine Plans. 
 
Scottish local coastal fora have, for a number of years, brought together statutory and non-
statutory parties within defined coastal areas, fostering a strategic approach to the use of 
resources and their sustainable management for the long term.  Their experience suggests 
that much can be achieved with good-will and support for practical, community based, 
projects.  A clear direction from Government requiring local authorities and others with a 
statutory remit affecting marine and coastal resources to work together, would now help those 
organisations incorporate relevant policies and promote an integrated approach across the 
land/sea interface into their statutory Plans and operational activities.  We would welcome a 
process that addresses this requirement for a central driving force and clear communication 
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pathway to deliver a truly integrated approach. The Scottish Coastal Forum would be pleased 
to assist the Government in developing this. 
 
The SCF is aware that an integrated approach to coastal management, especially one that 
embraces ecosystems, requires genuine partnership working across administrative 
boundaries.  This will range from Firths that are entirely within Scotland‘s territorial waters to 
cross-border estuaries and other areas beyond the 12 nautical mile limit.  An integrated 
approach to the management of Firths, led or facilitated by suitably constituted strategic 
body(ies) taking an holistic view and driving integration between constituent organisations, is 
recommended. Work is required beyond just planning for a given area; external links and 
relationships must also be considered.  The SCF also supports the idea of a formal concordat 
between the devolved administrations and the UK Government to facilitate effective joint 
planning across national boundaries. 
 
Conclusion 
 
The Scottish Coastal Forum broadly welcomes the Marine (Scotland) Bill as a framework that 
will drive a new, integrated approach to the sustainable use, protection and management of 
coastal and marine resources.  We believe that there are particular issues within the coastal 
zone that need further consideration but are aware that many will be dealt with as 
Government thinking develops and secondary legislation emerges. 
 
Some of our constituent members are making submissions relating to their own area of 
particular interest.  This joint submission is, by necessity, limited in its scope but the SCF 
would like to reaffirm its readiness to work with the Scottish Government as a representative 
body of stakeholders in the further development of marine and coastal legislation for 
Scotland‘s interests. 
 
Scottish Coastal Forum 
10 June 2009 

 
 

SUBISSION FROM SCOTTISH ENVIRONMENT LINK 

Summary 
 

 Scottish Environment LINK is the umbrella body for Scotland‘s voluntary environmental 
organisations, representing around 500,000 members. Scottish Environment LINK‘s 
Marine Task Force and its campaign for UK and Scottish Marine Bills is supported by: 

 

 Hebridean Whale and Dolphin 
Trust 

 Marine Conservation Society 

 National Trust for Scotland 

 RSPB Scotland 

 Scottish Wildlife Trust 

 WWF Scotland 

 Whale and Dolphin Conservation 
Society  

 
This evidence complements individual submissions by some of the above organisations. 
 

 Scottish Environment LINK‘s Marine Task Force (LINK MTF) welcomes the introduction of 
the Marine (Scotland) Bill to Parliament and the opportunity to provide written evidence to 
the Rural Affairs and Environment Committee to inform its scrutiny of the general 
principles of the Bill. 
 

 We are pleased to see that the Marine (Scotland) Bill provides for a system of marine 
planning, a streamlined licensing system in which decisions are made in accordance with 
marine plans, and proposals for improvements in marine nature conservation, including 
new marine protected areas. 
 

 We believe that the Marine (Scotland) Bill as introduced has the potential to improve on 
existing provisions for the protection and sustainable development of the marine 
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environment, allowing Scotland to play its part in meeting a range of international 
commitments. Amendments to specific parts of the Bill, as outlined below, will significantly 
improve the contribution the Bill makes in this regard. 
 

 We are concerned however, that the provisions in relation to environmental recovery are 
much weaker, with no provisions to improve or recover the ecological status of Scottish 
waters beyond the boundaries of marine protected areas. The requirement to promote 
recovery of the marine environment as a whole is enshrined in various international and 
national agreements, including the Convention on Biological Diversity, the Marine 
Strategy Framework Directive and the recently published UK High Level Marine 
Objectives. The key outcome of the Bill, the one by which its ultimate success is 
measured, must be a healthy, well functioning and biodiverse marine environment. In 
order for the Bill to contribute to this outcome we believe that objectives relating to the 
health of marine species, habitats and ecosystems (marine ecosystem objectives) must 
play a pivotal role. Such objectives must provide direction to, and underpin evaluation of, 
the effectiveness of the marine planning system. There must be a duty on public bodies to 
contribute to their achievement. We are concerned that the Bill allows for ecosystem 
objectives to be traded-off against short-term social and economic objectives, resulting in 
a continued deterioration of both the sea‘s health and its productivity. 
 

 There must be an independent, transparent appeals process against licensing and 
planning decisions which is accessible to applicants and appropriate third parties. Such 
an appeals process must inspire the confidence of all stakeholders, and help Scotland 
meet the requirements of the Aarhus Convention. This is particularly important as the 
licensing body, Marine Scotland, is part of Scottish Government. 

 
General Duties 
 
We believe that the Marine (Scotland) Bill should provide the framework for the protection, 
recovery and sustainable development of the marine environment, based on the ecosystem 
approach

1
. Therefore we believe that there should be specific duties on Scottish Ministers to 

further the achievement of sustainable development, and to deliver an ecosystem approach. 
We note that Part 1 of the recent Flood Risk Management (Scotland) Bill contained the 
General duty on Scottish Ministers, SEPA and responsible authorities to ‗act in the way best 
calculated to contribute to the achievement of sustainable development‘ and we believe it 
would be appropriate to have an additional Part 1 in the Marine (Scotland) Bill with similar 
provisions. In Sustainable Seas for All: a consultation on Scotland‘s first marine bill the policy 
intention to place a duty on Marine Scotland to deliver ecosystem management was included 
(Paragraph 55). This duty does not appear in the Marine (Scotland) Bill and given that an 
ecosystem-based approach is a requirement of the Marine Strategy Framework Directive 
(MSFD) and such an approach was signed up to by all four UK administrations

2
 we believe 

that a duty should be placed on Scottish Ministers to deliver an ecosystem approach to 
marine management. Finally, as science and data in the marine environment is often limited, 
there will be a continuing need to adopt the precautionary principle, a general principle of EU 
environmental law required by the MSFD. Reference to the precautionary principle, and the 
need to protect and preserve the marine environment, prevent its deterioration or, where 
practicable, restore marine ecosystems in areas where they have been adversely affected, 
should also be made in the new Part 1 of the Bill. 
 
Part 2 - Marine Planning 
 
The Bill lacks both a definition for marine planning and a statement of purpose for the Marine 
Planning part of the Bill. We believe that a statement of purpose in relation to protection, 
recovery, prevention of deterioration and sustainable development is necessary to provide the 
context and direction for marine plans in the light of our international commitments. 

                                            
1
 As defined by the Convention on Biological Diversity (Fifth Ordinary Meeting of the 

Conference of the Parties to the Convention on Biological Diversity) (2000). 
2
 Safeguarding our Seas: A Strategy for the Conservation and Sustainable Development of 

our Marine Environment (2002); Review of Marine Nature Conservation (2004). 
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We believe that a major potential strength of the Marine (Scotland) Bill is the 3-pillar approach 
to nature conservation. As part of the first pillar (wider seas measures), marine planning 
would be expected to play a major role (Policy Memorandum, para 45). As such, marine 
planning should be used to, ‗protect, preserve, prevent deterioration and, where practicable, 
restore marine ecosystems in areas where they have been adversely affected' as required by 
the MSFD. It is also vital that there should be a duty (rather than discretion as at present) on 
Scottish Ministers to prepare and adopt both national and regional marine plans. We believe 
that the ecosystem approach should be delivered through planning at a regional seas scale. 
In order to achieve this, that there must be plan coverage for the whole Scottish marine area, 
including regional marine plans covering the entire Scottish inshore. 
 
We believe that all plans must be underpinned by marine ecosystem objectives. There should 
therefore be a duty (rather than discretion as at present) to include marine ecosystem 
objectives in both national and regional plans. There should also be a further duty requiring 
public authorities to contribute to the achievement of marine ecosystem objectives. 
 
Section 4 states that a national or regional marine plan comes into effect when the plan is 
published by Scottish Ministers in accordance with schedule 1. As is the case in the terrestrial 
planning system, it should be policy that draft marine plans are given material consideration 
status. 
 
Section 6 sets out provisions for the withdrawal of marine plans. It is unclear under what 
circumstances withdrawal of a marine plan could occur. We believe that a marine plan should 
not be withdrawn unless or until a new plan has been drawn up and agreed. 
 
We are concerned that Section 11 does not secure strong compliance with marine plans. The 
inclusion of the phrase ‗unless relevant considerations indicate otherwise‘ (11(1)), with regard 
to public authorities making authorisation or enforcement decisions in accordance with marine 
plans, appears to give public authorities excessive discretion to disregard marine plans. We 
have taken legal advice on this matter and no relevant judgements could be found to interpret 
the phrase ‗relevant considerations indicate otherwise‘. We assume that the term ‗relevant 
considerations‘ carries the same connotations as the term ‗material considerations‘ that is 
used for terrestrial planning, and consequently, could have the same general interpretation. It 
may therefore be appropriate to use the term ‗material considerations‘ as is used on land, so 
that the interpretation is clear. We recognise however, that the use of a terrestrial term would 
bring with it a body of case law that is terrestrially focussed and therefore not suitable for use 
in the marine area. We therefore believe that if the term ‗relevant considerations‘ is used for 
marine planning, there should be a requirement to produce guidance that would prescribe the 
circumstances under which decisions are allowed to deviate from the agreed marine policy. 
Although the public authority has to state their reasons under section 11(2) for taking a 
decision against the marine plan, this section does not require the public authority to justify 
such a decision. 
 
The circumstances provided for an appeal against a marine plan (Section 13) are very limited. 
Our legal analysis of the Bill suggests that the limited scope of judicial review may fail the 
third part of the Aarhus Convention

3
 (access to justice). There is some legal debate as to 

what the scope of the Convention is, and whether the rights particularly to access to justice 
cover all environmental matters or alternatively just those secured by the Convention. This is 
a wider issue that will need to be addressed for appeal mechanisms across a wide range of 
legislation and therefore the effects on marine legislation should be revisited at some point in 
the future, for instance, following the Gill Review. 
 
A three tier planning system was proposed in Sustainable Seas for All: a consultation on 
Scotland‘s first marine bill. However, the Marine (Scotland) Bill only refers to the national tier 
and the regional tier. We assume that the third tier refers to the Marine Policy Statement 
(MPS), but there is no mention of this in the Bill. Following agreement at the Joint Ministerial 

                                            
3
 UNECE Convention on Access to Information, Public Participation in Decision-Making and 

Access to Justice in Environmental Matters (1998). 
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Committee, should Scottish Ministers be content to adopt the final MPS, any marine plans 
prepared by Scottish Ministers must be in conformity with the MPS. The text of the Joint 
Ministerial Committee also states that …Scottish Ministers would take any appropriate action 
to reinforce this in the Scottish Bill. Whilst we recognise that Scottish Ministers have an option 
to opt out of the MPS we believe that, given the relative importance of the MPS to marine 
planning in Scotland, there must be some reference made to the MPS (should it be adopted) 
or to any alternative arrangements that would be made should agreement fail to be reached. 
 
In order for marine management to deliver an ecosystem approach it must follow ecological 
rather than political or administrative boundaries. This would require administrations to work 
together across administrative boundaries. We believe that users would benefit from joint 
planning, especially in the Solway Firth and northern North Sea and that we should avoid 
situations arising where more than one plan is produced for a regional sea or estuary. We 
believe that a formal concordat between the UK and devolved governments should be drawn 
together to facilitate effective joint planning across boundaries. 
 
Sustainable Seas for All: a consultation on Scotland‘s first marine bill raised the issue of 
extending the biodiversity duty to 200nm. We believe that Scottish Ministers should include a 
provision to promote biodiversity in the Scottish National Plan within the Marine (Scotland) 
Bill. This could then extend to 200nm under the executive devolution of marine planning, 
following agreement of the UK Government. Following the statement by Lord Hunt of Kings 
Heath that the UK Government could see no reason to object to a plan on the grounds that it 
contained such a provision

4
. 

 
Part 3 - Marine Licensing 
 
We believe that notice of applications (Section 19) should also be published on a dedicated 
website. This would help accomplish 19(2) and allow interested parties to monitor all 
applications. We also believe that all licence applications should be published (Section 19(6)). 
 
Section 24 gives the power to Scottish Ministers to exempt certain activities from requiring a 
licence, or to give a licence automatically if certain conditions are satisfied. This has the 
potential for a wide range of activities to be exempted. No criteria are given in the Bill as to 
what activities would be exempted. It would be desirable to have some threshold of criteria 
included in section 24 in a similar way to section 25. 
 
Whilst we agree in principle with the approach taken in Section 25 (similar to Controlled 
Activities Regulations - CAR) we recognise that there are a number of problems with the CAR 
approach. It is vital that cumulative impacts can be taken into account when registering 
activities and a mechanism to take account of such impacts must be included. It is also 
important to ensure that a mechanism is put in place to recognise different sensitivities in 
different locations. 
 
We believe that provisions for appeals against licensing decisions should appear on the face 
of the Bill rather than in regulations (Section 29). This is an area of considerable uncertainty, 
and we are not clear on how such appeals can occur in a transparent manner. In addition, we 
believe that in order to secure compliance with the Aarhus Convention, there should be an 
appropriate third party right of appeal on all licensing decisions. 
 
We are unclear as to the threshold between ‗serious harm‘ and ‗harm‘ (Sections 34, 35 and 
46). We believe that reference to serious should be removed from Section 46(4) as these 
enforcement tools should be available where an activity is causing/is likely to cause any harm. 
 
We are concerned that marine fish farming will not come under the licensing provisions in the 
Bill. Marine fish farming is potentially harmful to marine ecosystems and this omission risks 
undermining the objectives of the Bill. 
 

                                            
4
 See http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90512-0006.htm 
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Part 4 – Marine Protection and Enhancement: The Scottish Marine Protection Area 
 
In line with our international commitments under OSPAR, WSSD and MSFD we believe that it 
is necessary to place a duty on Scottish Ministers to designate MPAs (rather than discretion 
as at present - Section 58) in order to contribute to an ecologically coherent network of well-
managed MPAs. Currently, the only reference to a network comes under Section 91 (Reports 
to Parliament). Protection of marine fauna, flora, habitats and ecosystems cannot be achieved 
through the designation of stand-alone sites. Rather an ecologically coherent network of sites 
is required, on the basis of best available science. It should adhere to the principles of: 
representation (the network should include examples of the full range of marine features 
present in the marine area); replication (each feature should be represented in multiple sites, 
which are of adequate size and quality to protect against accidental loss, spread the risk of 
damaging events and long term changes and ensure the natural variation of the feature is 
covered); and connectivity (sites within the network should be located so as to allow for the 
movement of flora and fauna of different life stages (spores, eggs larvae, juveniles and/or 
adults) between sites). We believe that it is vital that the Bill is amended to place a duty on 
Scottish Ministers to deliver an ecologically coherent network of MPAs that includes the 
principles of representation, replication and connectivity. 
 
We believe that the conservation objectives for an MPA are a crucial element of the MPA 
provisions in the Bill and as such, it is essential that the body tasked with producing these 
objectives has the necessary expertise. We believe that the appropriate statutory nature 
conservation body is best placed to do this, and should be placed under a duty in this respect. 
 
We believe that the designation of Nature Conservation MPAs must be based on the best 
available scientific advice and on biodiversity needs alone. We are therefore reassured that 
Scottish Ministers may have regard to social or economic consequences of designation only 
where the desirability of designating 2 or more areas is equal (Section 59(5)). 
 
We welcome the statement in Section 59(8) that conserving ‗a thing‘ includes reference to 
assisting in its conservation and enabling or facilitating its recovery. However, we feel that the 
reference to ‗increase‘ is rather ambiguous as it would be unhelpful and even irresponsible to 
attempt to increase conservation of ‗a thing‘ beyond its natural recovered state. 
 
We believe that there should be a duty on SNH to give advice on all Nature Conservation and 
Demonstration & Research MPAs (Section 69) and for all public authorities to act in 
accordance with that advice. Whilst Section 71(6) and 72(8) require public authorities to have 
regard to any advice given by SNH, Section 89(1) does not appear to do so. 
 
Section 71, 72 and 83 make reference to ‗other than insignificantly‘/ ‗significantly‘ with regard 
to affecting the protected features or stated purpose of an MPA or hindering the achievement 
of the stated conservation objectives or stated purpose of an MPA. However, it is not clear 
that the public body would have the appropriate expertise to make such a judgement call. 
Reference to ‗other than insignificantly‘/ ‗significantly‘ should therefore be removed and the 
advice of SNH should be followed. 
 
It is not clear whether Section 82 also covers urgent marine conservation orders or urgent 
continuation orders. 
 
Section 83(1)(a): and should be amended to or. 
 
The specific defence for sea fishing (Section 85(2)) creates some concern. The use of 
reasonably in 85(2)(b) gives a low threshold for using this defence and we believe that better 
wording would be to use a test of using all necessary precautions. 
 
Post-designation it is essential that the conservation objectives are used to develop a 
management scheme for each MPA. This will translate the conservation objective into clear 
management guidelines, making it easier for public bodies and other organisations and 
individuals to understand the management requirements and the implications with regard to 
their own functions and activities. Furthermore the management scheme will facilitate 
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monitoring of the status of the site and reporting against the delivery of the conservation 
objectives. The level of detail required in the management scheme will be dependent on the 
level of protection needed, the features to be protected and the range of activities requiring 
management. We believe the Bill should include a duty on SNH to produce a management 
scheme for all sites as soon as reasonably practicable after designation 
 
There is no requirement for sites to be monitored. In the absence of such monitoring, it would 
appear to be impossible for Scottish Ministers to report on the extent to which the stated 
conservation objectives have been achieved (91(3)). We believe that the Bill should include a 
monitoring requirement for all MPAs in order that progress towards achieving conservation 
objectives can be assessed. In addition, we believe that SNH are best placed to monitor sites 
in order that the report can be based on expert opinion. 
 
It is vital that the provisions of the Inshore Fishing (Scotland) Act 1984 can be used effectively 
and quickly to ensure protection of MPAs designated under the Marine (Scotland) Act. A clear 
link should be made between the two pieces of legislation to reinforce this. 
 
Section 87(3) allows a marine management scheme to impose requirements in relation to the 
exercise of any functions which are not exercisable within the area to which the scheme 
applies but the exercise of which may have an impact on the protection of that area. We 
strongly support this provision to ensure that activities occurring outside an MPA do not affect 
the protected features, the stated purpose of an MPA or hinder the achievement of the stated 
conservation objectives or stated purpose or the conservation objectives of the MPA. An 
equivalent provision must be included for the conservation objectives of an MPA or Section 
87(1) must be amended to place a duty (rather than discretion as at present) on relevant 
authorities to produce a management scheme for all sites. 
 
Part 5 – Conservation of Seals 
 
1. We support the Bill‘s overhaul of seal conservation legislation, but we are concerned that 

loopholes or omissions may remain which allow for the unnecessary killing of seals. To 
fully implement the provisions of the EU Habitats Directive, the Bill must ensure that 
shooting can only occur as a last resort, by licensees, within strict guidelines, and that all 
killings are accurately reported to the Scottish Government. 
 

Scottish Environment LINK Marine Task Force 
June 2009 
 
 

SUBMISSION FROM SCOTTISH FISHERMEN‘S FEDERATION 

 
The Scottish Fishermen‘s Federation is grateful for the opportunity to present evidence to the 
Rural Affairs and Environment Committee on the Marine (Scotland) Bill.  This and the UK 
Marine and Coastal Access Bill will, when enacted, have a fundamental effect on the 
management of our industry‘s home environment; we must, therefore, have good legislation.  
For clarity, our comments are contained in the attached spreadsheet, with section and part 
identified for each. 
 
We wish to make some general remarks in addition: 

 The resultant legislation and other measures must be proportional to the size of the 
problem.  Thankfully, the seas around Scotland are not filled with conflict and urgent 
competition; this should allow the Bill to be processed in a productive atmosphere.  
Helpfully, some important aspects will not be making a cold start; the techniques of 
marine planning are already in place and practised in the fishing industry‘s present 
interactions. 

 

 Therefore, in order to ensure success, Governments must have the courage to build 
upon the existing, and widely practised, system of co-operative marine planning..  
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The alternative, based on prescriptive terrestrial law and practice, is doomed to 
failure. 

 

 We are pleased to see embedded in the Marine (Scotland) Bill process inclusion and 
some emphasis on the importance of sustainable use and development of the sea. 
The fishing industry is fully aware of the complementary imperative for conservation 
and protection and is prepared to act accordingly. These twin aims are not mutually 
exclusive. 

 

 The system of marine protection envisaged by the Bill, and also required by 
international obligation, requires to be objectively managed for the benefit of all.  
Recommendations, which will have the effect of restricting or eliminating current 
rights and freedoms, must be based on sound science, designed to fulfil the 
objectives fixed by Parliament, alone, and free from populist or political taint. 

 

 Balance between the objectives of the Bill must be maintained at every step in the 
process of its development.  Neither production and extraction, nor conservation can 
be allowed to assume overall primacy.   Both must be served by the end result. 

 
Finally, although the fishing industry in Scotland may have much to lose and little to gain from 
the immediate consequences of implementation, the Committee may be assured of the 
fishing industry‘s continuing commitment to responsible use of the sea and the success of this 
visionary project. 
 
Scottish Fishermen‘s Federation 
1 June 2009
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SUBMISSION FROM SCOTTISH SALMON PRODUCERS‘ ORGANISATION 

 
Overview 
 
Sustainable Seas for All, the consultation document leading up to the Marine (Scotland) Bill, 
correctly highlighted the planning and regulatory regime for Scottish aquaculture as being 
bureaucratic and overly complex, creating barriers to achievement of Scottish Government‘s 
strategic objectives and the EU‘s policy aims.  Member companies of the Scottish Salmon 
Producers Organisation (SSPO), who are responsible for 95% of farmed salmon production in 
Scotland, fully endorsed this analysis and welcomed the prospect of a Marine Bill promising to 
address the issues. 
 
However, the industry is dismayed that the Marine (Scotland) Bill (as introduced) has singularly 
failed to deliver on that promise.  Not only does it not simplify the present planning and regulatory 
system – a stated objective of the Bill - it sets out arrangements that are significantly more complex 
and less streamlined than those which presently exist.  
 
Future development of scottish aquaculture 
 
Scottish Government statistics show that the primary production of the aquaculture industry is 
worth some £400m per annum made up of £382m for farmed salmon, £10m for rainbow, brown 
and sea trout, £2m for other species and £5m for shellfish. Aquaculture is Scotland‘s largest food 
export industry, creating about 1,500 jobs in employment on farms with a further 4,700 in 
processing and manufacturing. It is estimated that the industry could grow by around one third over 
the next 5-7 years, strongly supporting the Scottish Government‘s objective of sustainable growth 
and in line with the EU‘s aquaculture strategy.  However, there is no realistic prospect that such 
growth and development of the industry will take place unless the failings of the Marine (Scotland) 
Bill (as introduced) are addressed. 
 
Marine Bill proposals 
 
SSPO fully supports the objectives of the Marine Bill: to introduce a planning system and 
arrangements that will help to reconcile and manage competing demands on marine areas; and to 
introduce an overarching planning and marine licensing role for the Scottish Government (through 
Marine Scotland). This will set marine policies and also provide an activity licensing system for 
marine activities. However, uniquely amongst all marine activities, fish farming is excluded from 
these comprehensive arrangements – despite the fact the Bill was specifically proposed to simply 
the planning development and regulation systems for fish farming. 
 
Under Section 54 of the Bill the planning development of fish farms will continue to be under the 
Town and Country Planning Act 1997 and under the planning development powers of the Local 
Authorities. However, where individual Local Authorities do not wish to maintain development 
powers for fish farming, responsibility will revert to the Scottish Government (Marine Scotland) and 
operate under the marine licensing system. These proposals will have three main consequences: 
 
The aquaculture industry will continue to have to suffer from the failings of the present planning 
development and regulatory system, with its divided responsibilities and multi-agency complexities. 
 
Immediately or over time, as Local Authorities choose, the aquaculture industry will be faced with 
two fundamentally different planning development and regulatory systems operating side by side, 
in some cases within a single Marine Region. 
 
Where there are competing or confliction interests for use of a single marine site the ‗competing 
interests‘ will be divided between the responsibilities of separate bodies, the Scottish Government 
(Marine Scotland) and the relevant Local Authority. 
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Suggested alternative approach 
 
We can find no argument which logically leads to the present proposals under Section 54 of the 
Bill. The Marine Licensing arrangements outlined in Part 3 of the Bill fully recognise the need for 
local democratic accountability. However, if the Scottish Government feels that it is expedient to go 
beyond that provision, specifically in respect of fish farming, the logical solution is 
 

 To order that marine fish farming will no longer be ‗development‘ for the purposes of the Town 

and Country Planning Act (1997). 

 To establish the proposed activity-based marine  licensing system for fish farming under the 
Scottish Government  (Marine Scotland), bringing fish farming into the same legislative 
framework as all other marine activities; 

 

 To devolve responsibility for the marine licensing of fish farms from Scottish Government 
(Marine Scotland) to those Local Authorities wishing to allocate local resources to the task. 

 
Taking this approach, marine licensing, including for fish farms, would be established as the 
universal approach as soon as the Marine Bill came into power (with whatever transitional 
arrangements that would be required). LAs would be required to adopt exactly the same marine 
licensing system for fish farms as adopted by Scottish Government (Marine Scotland).  A single, 
simplified activity licensing system would be introduced across all the proposed Marine Regions. 
Moreover, this would be a tried and tested approach since similar arrangements operated 
satisfactorily in Shetland and Orkney prior to the Town and Country Planning Marine Fish Farming 
(Scotland) Order 2007. 
 
Marine regions and regional planning 
 
5.1  We have substantial concerns about the lack of structure in the proposals for the Marine 
Regional Planning under Section 8 of the Bill. The proposed arrangements seem certain to create 
variability and inconsistency in approach and in the objectives between Marine Regions. We 
believe this planning activity, which has huge strategic implications to the sustainable growth of the 
Scottish economy, both at the macro-economic and local levels, requires clear focus and specialist 
and fully resourced leadership. Under our suggested alternative approach we believe that these 
requirements can best be ensured if the leadership function is provided by Marine Scotland. We 
therefore strongly recommend that Section 8 of the Bill should be modified accordingly. 
 
Marine licensing for aquaculture 
 
The Marine (Scotland) Bill does not contain proposals on the detail of marine licences for fish 
farms; we assume these will be dealt with either through secondary legislation or Scottish 
Government administrative action.  The salmon farming industry has clear views about the design 
of the licence system. The approach must embrace: 
 
Joint and separate permission to produce aquaculture products in Scottish waters and to produce 
aquaculture products at specific sites. 

 
Permanent licensing (unlimited by time) of the capacity to produce aquaculture products. 

 
Scope to maintain locations/sites for routine fallowing and management operations and for 
strategic development purposes, to allow the relocation of active production capacity from one site 
to another. 

 
Permitted development rights to modify the configuration of sites within the limits of overall 
production consents to allow implementation of new technology and management approaches at 
specific locations. 
 
Scottish Salmon Producers‘ Organisation, June 2009 
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SUBMISSION FROM THE SCOTTISH SEA ANGLING CONSERVATION NETWORK 

 
The Scottish Sea Angling Conservation Network (SSACN) welcomes the opportunity to attend the 
meeting of the Committee at Stage I of the Marine (Scotland) Bill, especially as we believe that the 
interests of the Scottish recreational sea angling sector have received less than satisfactory 
consideration in the past. 
 
We are also grateful for the opportunity to make this written submission. Though we shall make 
some general comments relating to the Bill, we shall take this opportunity to highlight concerns and 
issues we have specifically relating to the impact the Bill may have on recreational sea angling. 
 
Background 
 
Recreational sea angling (RSA) is a selective, environmentally friendly and low-impact activity; it is 
the # 1 coastal recreation activity in Scotland and is of great social and economic importance. 
Scotland was once a major European sea angling centre based around species that were not 
readily available elsewhere in the British Isles or Europe, unfortunately many stocks have been 
depleted to the point where this is no longer true. 
 
However, over 100000 anglers still regularly take part in the sport and contribute £150+ million/yr to 
the Scottish economy, a high percentage of which is associated with tourism. 
 
We believe that if the relevant stocks and habitats were to be regenerated, Scotland could once 
again become a premier sea angling destination; this in turn would facilitate the regeneration of 
some of the thousands of jobs which have been lost in dependent businesses and communities. 
 
Summary 
 
Our response is focussed primarily on Parts 2 and 4— Marine Planning and Marine Protection and 
Enhancement and how consistent they are with the Government‘s overall strategic objectives, 
especially in the areas of ‘Wealthier and Fairer‘ and ‗Greener‘. 
 
Our primary concerns following discussions during the Sustainable Seas Task Force, ‗roadshow‘ 
consultation meetings and the various documents are 
 
• That any operational framework are sensible, proportionate, underpinned by scientific 
assessment and to the benefit all stakeholders; they should be open, inclusive and structured to 
meet the demands of today 
 
• There needs to greater clarity in the make-up, membership and powers of the Scottish Marine 
Regions (SMRs) and a greater focus on ensuring the interests of local communities and 
recreational users of the marine environment are taken into account. 
 
• Commercial, recreational, conservation, tourism bodies and communities interested in fishery 
resources are essentially all looking for stocks which are readily available at safe biological levels 
— yet all but the former are denied input to fisheries management. 
 
• In the UK Marine Bill, their Sea Fisheries Committees have been replaced by Inshore Fisheries 
and Conservation Authorities with mandated membership for conservation and sea angling bodies. 
This should be reflected in Scotland‘s Marine Bill. 
 
• The Government is missing the chance to increase the revenues which underpin the economic 
foundations of many coastal communities by not recognising and including the needs of the marine 
recreational and tourism sectors. 
 
• The Bill needs to focus more on regeneration rather than sustainable exploitation - twenty species 
of fish once common in Scottish waters have become so depleted in the last two decades that 
many are now considered locally extinct in several areas. 
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• As the marine ecosystem is severely degraded in many places, Angling Regeneration Centres 
would offer an opportunity to combine local management, conservation and regeneration to protect 
and enhance biodiversity whilst increasing economic activity. 
 
• There can be no justification for management which is not open, transparent and inclusive. 
 
This will require a ‗sea change‘ to the current attitudes and practices. 
 
Part 2 - National and regional marine plans 
 
According to the Policy Memorandum, the Bill will provide powers for Ministers to create Scottish 
Marine Regions (SMR) and at a local level, implement marine planning through a partnership 
comprising local stakeholders or a public authority — thus increasing local transparency and 
accountability. 
 
One of the major difficulties in responding to this section is that in the various presentations 
regarding the Marine Bill we have attended, no one has been able to clearly articulate 
 
• How the boundaries of SMRs will be determined. 
 
• The specific roles of a SMR. 
 
• The proposed relationships and legislative responsibilities between the SMRs and the many 
bodies / functions involved in the marine environment — Integrated Coastal Zone Management 
(ICZM), Scottish Sustainable Marine Environment (SSMEI), Inshore Fisheries Groups (IFGs), The 
Crown Estate, SNH, Local, Regional and National governments etc. 
 
These will need to be clarified and well documented, but if the above goals are to be achieved 
 
• The Marine Bill should not seek to exploit our seas purely for commercial gain, it should deliver 
management structures which ensure its conservation and where necessary, its regeneration. 
 
• The membership of an SMR must be representative of ALL local socio-economic activity rather 
than just reflecting the interests of dominant commercial activities. 
 
• Overall ‗Best Value‘ should be the objective. 
 
• There will be a need for consistency, especially in areas bordered by many regional authorities 
and/or across national boundaries e.g.: The Clyde and The Solway. 
 
• There should be no ‗Presumption of use‘ in any plans, the planning system should determine 
what and where activities can occur taking into account all the different interests. 
 
• There should be a mechanism to appeal on the competence of the plan itself rather than just 
decisions made on the basis of the plan 
 
All plans should he targeted at conserving / regenerating a healthy marine environment, therefore 
their objectives should be overarching and SMART (specific, measurable, achievable, realistic and 
timely) to ensure meaningful measurement of their progress. 
 
Our experiences to date when trying to get recreational sea angling issues addressed, especially 
those pertaining to conservation matters, have not been very rewarding — provisions within the Bill 
need to ensure the SMRs take a broader view of the wider recreational, tourism, conservation and 
local community issues. 
 
As expressed in the policy memorandum, Scotland has a strong coastal community, with 
approximately a fifth of the Scottish population living within one kilometre of the sea. 
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The importance of the marine environment to ALL these communities and the need to involve them 
in marine decision making, must be paramount; especially in our specific case, for the thousands of 
sea anglers as well as the businesses and communities which depend on them. 
 
Part 4 — Marine protection and enhancement 
 
When considered specifically from a conservation and recreational sea angling point of view, this is 
the area which causes us most concern, especially as in its response to the UK Marine Bill, the 
Scottish Government stated: 
 
• ‗The environmental status of most seas around Scotland is currently good or excellent‘ and in this 
consultation it claims ‗the seas are generally healthy and biologically diverse‘ 
 
This cannot be the case when three of the qualitative descriptors for determining good 
environmental status are 
 
• Biological diversity is maintained. 
 
• Populations of all commercially exploited fish and shellfish are within safe biological limits, 
exhibiting a population age and size distribution that is indicative of a healthy stock. 
 
• All elements of the marine food webs occur at normal abundance and diversity and levels capable 
of ensuring the long-term abundance and full reproductive capacity of the species. 
 
and the near-shore fish stocks around our coasts have collapsed to the point where in the last two 
decades twenty species of fish once common in the waters around Scotland are now considez 
locally extinct in many areas. Protecting key habitats and species will play a vital role in improving 
the health of the marine environment, with this in mind the Bill should: 
 
• Unequivocally offer protection to all critically endangered marine species on the IUCN red list and 
Scotland‘s biodiversity strategy list. 
 
• Propose a complete a complete science-based review of all threatened stocks every five years 
and an annual review of whether new marine species need to be added. 
 
Marine Protected Areas (MPAs) can play a significant part in try to help ensure the biodiversity of 
our waters, but we are concerned that: 
 
• An MPA must be science driven and have a specific purpose eg: protecting an exceptionally 
biologically diverse area; protecting the feeding, spawning, mating and migration sites for mobile 
species; protecting nationally important marine areas etc. 
 
• The determination of an MPA should follow an open and transparent process with meaningful 
involvement for all communities affected in order to enable the broadest cross section of views and 
issues are taken into account. 
 
• Management decisions should be based on the REAL costs and benefits (environmental, social, 
and economic) but be driven by conservation principles. 
 
• The goals and objectives of an MPA must be clearly stated. 
 
• ‗Blanket bans‘ should not be introduced unless a specific goal or objective requires it. 
 
Throughout the whole process, sustainable exploitation has seemed to be the end goal, this should 
not be the answer, we need to REGENERATE the biodiversity our inshore waters, this will require 
a ‗sea change‘ in the current attitudes and approaches to the management of the COMMON 
RESOURCE which is the marine environment. 
 
Section 58 of the Bill enables Scottish Ministers to designate MPAs on the basis of nature 
conservation, demonstration and research, or historic marine protected area. 
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One additional area which could provide a major opportunity would be to make provision for the 
creation of Angling Regeneration MPAs — areas where recreationally important species require 
protection from excessive exploitation and where the emphasis is on the regeneration of stocks 
through conservation and education. 
 
An Angling Regeneration MPA would be set aside for sea angling, artisanal fishing methods and 
non-destructive commercial fishing practices. This would provide a safe haven for juvenile fish 
stocks in particular and would allow the habitats, bethnic communities and fauna to recover. 
 
Depleted fish stocks typically regenerate by two to three times within three years of protection. 
 
The designation of this kind of MPA could be very flexible eg: it could consist of several areas 
within a coastal feature such as a Firth, or it could encompass the entire feature itself. It could also 
be part of a bigger MPA. 
 
In Conclusion 
 
In recent years there has been a consistent demand for a change in the management of Scotland‘s 
seas that will: 
 
• Be open, transparent, inclusive and accessible. 
 
• Deliver better stewardship. 
 
• Provide increased opportunities for economic growth. 
 
• Focus on regeneration and not just sustainable exploitation 
 
• Preserve the marine environment for future generations. 
 
This was initially highlighted by the Environment and Rural Development Committee (ERDC) of the 
Scottish Parliament following its inquiry into the Marine Environment in 2007 which identified the 
need for a new system of marine planning, a more integrated regulatory system for marine 
activities, the need for marine protected areas, further research and for a marine management 
organisation to simplify governance and not add to bureaucracy. 
 
SSACN, along with other marine stakeholders, has expended a substantial amount of effort and 
energy in the Advisory Group on Marine and Coastal Strategy (AGMACS) and Sustainable Seas 
Task Force, groups which were formed to provide advice to Ministers on taking those 
recommendations forward. 
 
The Government has also made a very serious investment in communicating the outcomes of 
those initiatives to a very broad spectrum of stakeholders. 
 
There is now a very high expectation amongst the 100,000+ sea anglers and a very broad 
range of other recreational, tourism and conservation related groups, as well as many of 
their dependent communities, that change will happen and that the old ‗closed shop‘ style 
of marine management will be replaced by one that is more open, transparent and inclusive. 
 
SSACN 
June 2009 
 

SUBMISSION FROM HIGHLAND COUNCIL, 12 JUNE 2009 

 
Introduction 
 
Highland Council welcomes the opportunity to contribute written evidence to the Rural Affairs and 
Environment Committee scrutiny of the Marine (Scotland) Bill. The Council has long campaigned 
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for a statutory system of marine planning in Scotland and so, while recognising that much of the 
detail remains to be finalised, welcomes the Bill. The Council has contributed to the work of various 
Ministerial working groups on the marine environment, most recently the Sustainable Seas Task 
Force. The Council contributed comprehensively to the ―Sustainable Seas for All‖ consultation. 
 
Marine Planning 
 
Highland Council welcomed the acknowledgement of a leading role for local authorities in 
delivering integrated management at the Scottish Marine Region level. Similarly the Council 
supports the complementary relationship proposed for Marine Scotland and local authorities. 
Highland Council has experience of marine spatial planning and coastal zone management, 
planning and looks forward to working closely with Marine Scotland in the future. 
 
It is difficult to comment on specifics when there are so few of them contained within the general 
enabling powers proposed within the draft Bill. However the Council supports the development of a 
National Marine Plan by Marine Scotland and Regional Marine Plans, delivered and implemented 
via Regional Marine Partnerships. Regional marine plans should be fully integrated so that all 
activities, including inshore fishing (via IFGs) operate within the terms of the plan. 
 
Given the length and characteristics of the coastline involved, Highland Council may be best 
served by four Regional Marine Partnerships. These could plan for the Moray Firth, Pentland Firth, 
North West Highland and South West Highland. 
 
While the Council has some concerns about the timescales proposed for and the costs allocated to 
the development, implementation and review of Regional Marine Plans, the Council very much 
wishes to move these forward and seeks early dialogue with Marine Scotland on how this can be 
achieved. 
 
Written comments have been provided separately to the Parliament‘s Finance Committee 
 
Licensing 
 
The Council agrees that marine Scotland should be responsible for the delivery of a marine 
licencing system, but not necessarily that licences should be granted by Marine Scotland. Such a 
move would work against stakeholder involvement and ICZM, and would compromise links 
between local policy and implementation. Highland Council believes that licences should be 
granted locally by Marine Regional Partnerships (lead partners) working closely with local authority 
planners, who would handle development consent applications. 
 
Applications for energy generation installations in the nearshore area should also be subject to 
local authority planning controls. 
 
Planning for aquaculture 
 
With regard to where control for aquaculture should lie, the consultation document leading up to the 
draft Bill made a very good case (paragraphs 212, 213 and 214) for the retention of this role by 
local authorities and this is strongly supported by the Highland Council. The very good reasons for 
transferring responsibility for fish farm developments from the Crown Estate Commissioners to 
local authorities remain valid today. For clarity, responsibility for the control of aquaculture should 
remain with local authorities for the following reasons: 
 

 Retains local democratic control 

 Retains policy and management linkage between on land and coastal development – 
straddling developments 

 Recognises the impacts on local communities that aquaculture developments can have 
and the importance of community views 

 Decisions remain the responsibility of locally accountable elected members 

 Local authorities already have responsibilities and experience in spatial planning, coastal 
protection and flood prevention. 
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In addition local authorities are now integrating their role as planning authority for aquaculture with 
their developing expertise in coastal and marine planning, and with mainstream development 
management. Those in the Highlands and Islands are probably ahead in this area but others also 
have experience of working with coastal partnerships and the SSMEI project. 
 
With regard to aquaculture development consents, the Council considers they should be dealt with 
by local authorities, for the reasons set out above. Consistency can be ensured by having in place 
a robust national marine planning framework and guidance which sets out objectives and the 
approach to be adopted. Integration should be addressed by the close working and complementary 
approach envisaged for local authorities and Marine Scotland. 
 
Highland Council understands the need to streamline the development consents process for 
aquaculture and that this is important in terms of the cost and time taken to determine applications. 
However there is a need to maintain strong links to local communities, local decision making and 
consultation. These are also important factors in the sustainable development of the aquaculture 
sector. 
 
Given wider responsibilities for the environment and competition for space in the coastal marine 
environment, there is a limit to how ―simple‖ the process can be made. 
 
Highland Council therefore welcomes the fact that the draft Bill consolidates the local authority role 
as aquaculture planning authority. 
 
Highland Council 
12 June 2009 
 
 

SUBMISSION BY HIGHLAND COUNCIL, 17 JUNE 2009 

 
Introduction 
 
Highland Council has previously (12

th
 June 09) submitted written evidence to the Scottish 

Parliaments Rural Affairs and Environment Committee scrutiny of the draft Marine (Scotland) Bill. 
The submission that follows should be read in conjunction with that made on 12

th
 June. 

 
Highland Council also submitted evidence to the Parliaments Finance Committee, which is 
scrutinising the Financial Memorandum accompanying the draft Bill. Evidence to the Finance 
Committee was submitted on 27

th
 May 09. 

 
The following submission arises from a meeting of Highland Councils Land, Environment and 
Sustainability Strategy Group on 17

th
 June 09, when the Marine (Scotland) Bill was considered. 

 
The Crown Estate 
 
Highland Council welcomes the draft Bills intention to bind the Crown Estate within the terms of the 
Bill and marine planning in Scotland. However the Council does not feel that the Bill goes far 
enough. 
 
Chapter 1 of the Sustainable Seas consultation (―Scotland‘s Seas – Scotland‘s decisions‖ and 
―Scotland‘s seas – the case for devolution‖) sets out the arguments for further devolution of 
responsibilities within the seas around Scotland. The Highland Council supports these arguments 
and is very disappointed that there is no intention to pursue devolution of the administration and 
management of the seabed and foreshore forming part of the Crown Estate in Scotland. 
 
The Crown Estates is barely mentioned within the original consultation document despite having a 
regulatory role in terms of the issue of licences and consents, which at least offer a further hurdle to 
potential developers. 
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A good and simple example of this last point is in respect of moorings. The only regulation of 
moorings is presently via navigational controls (Section 34 Coastal Protection Act), other than 
Crown Estate leases. The Crown Estate Commissioners are therefore de-facto regulators. As the 
Commissioners are now purchasing marinas, a conflict of interest exists in a similar way as 
occurred previously with fish farms. The regulation and consenting of moorings should be dealt 
with by Marine Scotland via marine regional planning partnerships and ICZM. 
 
Each of the arguments presented in relation to the further devolution of nature conservation 
applies equally to the Scottish marine estate. The Scottish marine estate could become the 
responsibility of Marine Scotland as marine planner and champion, with a key responsibility for 
securing appropriate conditions for renewable energy investment, engaging stakeholders and 
local communities. 
 
The Calman Commission has recently reported on opportunities for strengthening the devolution 
settlement. While concluding that the legislative competence of the Crown Estate in Scotland 
should not be devolved, recommendation 5.8 states that: 
 
―The Secretary of State for Scotland should, in consultation with Scottish Ministers, more actively 
exercise his powers of direction under the Crown Estate Act 1961 and, having consulted Scottish 
Ministers, should give consideration to whether such direction is required immediately‖ 
 
Highland Council believes that the recommended consultation should take place as a matter of 
urgency to ensure that the administration and management of the Crown Estate in Scotland is 
fully integrated with Marine Scotland and the national/regional marine planning process. 
 
Marine Planning 
 
Marine planning arising from the Marine (Scotland) Bill should be ecosystem based and fully 
integrated. It should include planning for inshore fisheries, renewable energy development, and oil 
and gas developments. 

 
Streamlining the consents process 
 
Highland Council fully supports the draft Bills aim to streamline the marine consents process. 
However, the Council is concerned that the opportunity has not been taken to integrate the role of 
SEPA within the streamlined process proposed. The Councils earlier comments on devolved 
licencing to regional partnership leads remain valid. A streamlined process delivered locally is the 
Councils aim. 
 
Planning for aquaculture 
 
With reference to the Councils previous submission, the Council will not delegate its role as 
planning authority for aquaculture to Marine Scotland. The Council considers the retention of local 
accountability as vital to the future sustainability of aquaculture in Scotland. 
 
Seals 
 
Proposals to simplify seal management legislation are welcomed by the Council. The resources 
required for the implementation and monitoring of seal management plans is cause for concern. 
Councillors are further concerned that, with regard to section 100 of the Bill, scientific information 
supporting the management of seals should be robust enough to allow the specification of 
numbers to be taken in order to ensure that seal damage and predation can be controlled. 
 
Highland Council, 17 June 09 
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE 

 
SNH is the Government agency charged with the conservation and enhancement of Scotland‘s 
habitats, wildlife and landscapes, with facilitating their enjoyment by the public and with increasing 
the general level of understanding about this resource. Its statutory purposes also include ensuring 
that the natural heritage is used sustainably. 
 
We are supportive of provisions in the Marine (Scotland) Bill. In our view they represent a turning 
point in the management of Scotland‘s seas. They offer the prospect of a more integrated, forward-
looking approach to management that takes proper account of nature conservation alongside other 
uses of the sea. They raise the prospect of recovery for features that are under threat, and provide 
the basis for a rational approach that founds decisions about future use on the condition of marine 
ecosystems. The following comments are intended to help strengthen the role of the Bill to sustain 
Scotland's natural heritage. 
 
Part 2 Marine Planning 
 
The introduction of a marine planning system is one of the most far-reaching elements of the new 
proposals. A planning system should be able to integrate the current sectoral approaches to marine 
management. It should be able to guide the spatial distribution of activities and ensure they occur 
within areas most appropriate for them. It should be able to take a strategic approach to the 
delivery of multiple benefits from Scotland's seas, and manage cumulative impacts. Through its 
links with broader management it should complement the role of Marine Protected Areas (MPAs). 
 
In our view a proactive and planned approach to the management of marine resources has 
potential benefits for the whole of Scotland's waters.  Such a marine planning system would benefit 
from a statutory purpose clearly founded on the principles of sustainable development and 
environmental protection. In the absence of any reference to the tier of planning linking Scotland 
with the UK and internationally, in our view the Bill should make provision to ensure compliance at 
all times with international obligations such as the EU Marine Strategy Framework Directive, and to 
contribute to high level objectives already agreed to by Scottish Ministers, and to conform to the 
National Planning Framework. 
 
We support provisions to set out national marine objectives, as a means to set out overall strategic 
goals for maritime management which integrate social, environmental and economic objectives to 
secure ―multiple benefits‖.  We envisage an important role for marine ecosystem objectives 
underpinning economic, social and environmental priorities, and setting out the environmental limits 
within which sustainable development can continue to take place. Getting the balance of these 
objectives right in the planning system and associated licensing decisions will play an important 
part in ensuring that we fulfil our obligations towards achieving Good Environmental Status under 
the EU Marine Strategy Framework Directive. 
 
Part 3 Marine Licensing 
 
We support the intention of streamlining the current licensing system and in particular to merge the 
licensing functions under Food and Environment Protection Act Part II and Coastal Protection Act 
Part II and to introduce a new marine licence which focuses effort on those developments 
considered to be likely to have the greatest risk associated with them in terms of environmental 
impact.  We also support the provisions under Part 2 for public authorities to take decisions in 
accordance with the relevant marine plans. To realise the potential benefits one of the key factors 
will be the determination of thresholds.  The system needs to be able to differentiate spatially and 
take account of cumulative effects. We know this to be very difficult in practice 
 
The Bill currently makes provision for a statutory consultation period for licence applications 
relating to MPAs, but not in other locations.  Without this there is a concern that environmental 
interests will not be able to make their views known. 
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In our view the landscapes of Scotland‘s coasts and inshore waters need to be considered under 
‗protecting the environment‘ when determining licence applications. It would be useful to clarify 
whether the definition of ‗environment‘ within the Bill includes landscapes. 
 
Part 4 Marine Protection and Enhancement: the Scottish Marine Protection Area 
 
We welcome the new proposals for marine nature conservation. The absence of any mechanism 
specifically for spatial protection of important marine natural heritage features, beyond the Natura 
network, has contributed to the current situation where a number of Scottish habitats and species 
are threatened and declining. The new MPA power is potentially one of the most significant 
benefits likely to arise from the Bill. 
 
Scottish Ministers have international commitments to develop a network of MPAs. International 
experience in managing MPAs shows that they are most effective when managed as part a 
network, contributing to a wider ecosystem approach. In the absence of a duty to designate the 
network, in our view it would be useful for the Bill to make reference to developing the network, 
perhaps through requirement to have regard to the extent to which individual MPAs would 
contribute to the overall network. 
 
Currently the focus of the Bill in conserving marine flora and fauna appears to be on those species 
considered to be rare and threatened. In our view conservation value is a more complex 
assessment in addition to this. It also needs to take account of factors such as the degree to which 
a feature is distinctively Scottish, or whether Scotland is considered to be a stronghold for it, or it 
provides ecological resources e.g. places for feeding, breeding, resting, nurseries, juveniles and/or 
spawning, or sediment supply. 
 
The new provisions for managing MPAs, such as the proposed Marine Conservation Orders, are 
helpful and have built on our experience to date of managing terrestrial and marine protected 
areas.  Two additional elements would enable SNH to support those making decisions relating to 
the planning and management of MPAs more effectively. These would be the requirement to 
provide formal advice on operations for MPAs alongside the conservation objectives and a pre-
consultation stage to assist public authorities in determining whether or not a proposal is 
insignificant in relation to the protected features of a MPA. 
 
Integration of Fisheries 
 
Out of all marine uses, fisheries is one of the most pervasive and affects all aspects of marine 
management. In our view it is crucial that fisheries plans or strategies (including those developed 
by the Inshore Fisheries Groups) take account of plans developed under the new marine planning 
system and vice-versa.  Currently, the relationship between the proposed Marine Planning 
Partnerships and Inshore Fisheries Groups is unclear and in the wider context in relation to 
management under the Common Fisheries Policy. The way in which Scotland will give effect to 
fishery-related elements of Marine Ecosystem Objectives also needs a certain amount of thought. 
Overall, it remains unclear how the new framework for marine management in Scotland will 
integrate with relevant aspects of the management of the fishery sector. 
 
SNH 
4 June 2009 
 
 

SUBMISSION FROM SCOTTISH ENVIRONMENT PROTECTION AGENCY 

 
Thank you for providing the Scottish Environment Protection Agency (SEPA) with the opportunity to 
comment on the provisions of the above Bill in relation to its impact on Scotland. 
 
SEPA welcomes the proposals set out in the Bill to streamline regulation in the marine 
environment, simplify the licensing system and introduce a system of marine planning. SEPA also 
looks forward to continuing to work closely with the new Marine Scotland, in order to protect the 
marine environment, without damaging the fundamental environmental safeguards. 
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SEPA is the competent authority in Scotland for regulation and monitoring under several relevant 
EC Directives, including the Water Framework Directive (2000/60/EC) (WFD), Bathing Waters 
Directive (2006/7/EC), Shellfish Waters Directive (79/923/EEC), Nitrates Directive (91/676/EEC), 
the Urban Waste Water Treatment Directive (91/271/EEC) and the Integrated Pollution Prevention 
and Control Directive (96/61/EC). SEPA is also a competent authority for the Habitats Directive 
(92/43/EEC) and is responsible for coastal flood risk assessment. Also of relevance to licensing 
activities in the marine environment is the Radioactive Substances Act 1993 under which SEPA 
regulates the keeping, use and disposal of radioactive substances in relation to offshore 
installations and radioactive discharges to the marine environment from land based facilities. Our 
wide remit puts us in a good position to contribute towards assisting the delivery of the objectives of 
this Bill. 
 
SEPA‘s current environmental control regime is driven principally by the Water Environment and 
Water Services (Scotland) Act 2003 (WEWS), which implemented the WFD in Scotland. Under this 
legislation and the subsisidiary Water Environment (Controlled Activities) (Scotland) Regulations 
2005 (CAR), SEPA‘s responsibilities include: 
 
co-ordinating a monitoring programme and classifying coastal and estuarine waters; 
 
delivering a participatory environmental planning system which sets environmental objectives and 
measures to allow their delivery; 
 
authorising discharges and abstractions in freshwater and marine waters and engineering works in 
freshwaters. It does not cover engineering works in tidal waters, which are currently controlled by 
the Food and Environment Protection Act 1985 (FEPA). 
 
Marine Planning 
 
SEPA wishes to work closely with Marine Scotland to offer early input to the development of the 
proposed marine planning areas; building on experience gained during the recent delivery of draft 
River Basin Management Plans (RBMP). This has involved close working with local authorities and 
other stakeholders across Scotland for the two RBMPs and the ten associated Area Advisory 
Groups, and additionally with the Environment Agency in relation to the Solway Tweed RBMP. The 
RBMPs, which include the inshore marine environment out to three nautical miles, are a 
requirement of WFD (and transposed through WEWS). The current ten Area Advisory Group 
boundaries could, where appropriate and subject to the local geography, be altered slightly to 
dovetail with marine planning areas. 
 
Marine Science and Data 
 
SEPA recognises the need for a Marine Science strategy for Scotland and looks forward to 
working closely with Marine Scotland on the development and implementation of this strategy, and 
contributing to discussions on the research requirements to close identified knowledge gaps.  This 
will build on co-operative work and the excellent working relationships that have already been 
established between SEPA Marine Science staff and former Fisheries Research Services (FRS) 
and Scottish Government staff, who are now part of Marine Scotland. Current and on-going co-
operative work includes strategy and survey planning, monitoring and environmental assessment 
for the UK Marine Monitoring and Assessment Strategy (UKMMAS), to fulfil the Scottish and UK 
vision for clean, safe, healthy, biologically diverse and productive seas. On a practical level, this 
already involves sharing of survey vessels, water samples, fish and data for the clean seas 
environment monitoring programme, to provide information on the status and trends in waters, 
sediment and biota from coastal and estuarine waters for the Water Framework and Marine 
Strategy Framework Directives, and for OSPAR.  SEPA looks forward to continuing to work closely 
with Marine Scotland to ensure that the marine environment is monitored and assessed in the 
most efficient way possible. With 95% of the contaminants in the sea derived from land-based 
sources regulated by SEPA, it makes sense for SEPA to focus on inshore waters and for Marine 
Scotland to focus on offshore waters. 
 
 

371



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

Marine Licensing 
 
The Marine (Scotland) Bill introduces measures to simplify and streamline the process of getting a 
licence, with Marine Scotland being responsible for licensing activities within both inshore and 
offshore waters. SEPA supports the intention of this Bill in improving and streamlining the 
application process from the applicant‘s perspective, but would need to retain the ability to 
determine and issue authorisations related to Pollution Prevention and Control (Scotland) 
Regulations 2000 (PPC) and the Water Environment (Controlled Activities) (Scotland) Regulations 
2005 (CAR). Whilst the provisions of the Bill set out a broad description of licensable marine 
activities (s17), SEPA recognises and welcomes the intention that the licensing role of Marine 
Scotland is limited to the authorisation of activities currently covered by the provisions of Part II of 
the Food and Environment Protection Act 1985 (FEPA) and the Coast Protection Act 1949 (CPA). 
The aim of consolidating the licensing requirements for developments where permits are currently 
required under FEPA and CPA is a clear benefit in terms of streamlining and reducing bureaucracy 
and recognises a synergy that often exists between these licensing regimes. SEPA specifically 
welcomes the inclusion in the Bill of licensing of all types of dredging, and that this is licensed by 
the one organisation, Marine Scotland. 
 
SEPA has complementary, duties, functions and interests to those discussed in the Bill in terms of 
the licensing role for discharges under Water Environment (Controlled Activities) (Scotland) 
Regulations 2005 (CAR). In a similar spirit to the bureaucracy reducing themes engendered by the 
Bill, SEPA has for many years been engaged in discussions with partner agencies to play our part 
in continually evolving our regulatory system into an increasingly streamlined, transparent and 
consistent marine licensing system. These steps have been taken in particular in relation to the 
roles of SEPA as a consultee and agency licensing the emissions from the aquaculture industry.  
This process has been informed by sound science and has been undertaken while maintaining an 
integrated approach to river basin management to ensure Scottish coastal waters meet the 
requirements of WFD. 

 
The proposed Marine Bill represents a considerable improvement in the licensing regime for 
activities in the marine environment and SEPA endorses the inclusion of an element of 
proportionality in the proposals.  The current proposals allow for different levels of authorisations 
where smaller scale proposals with a lower environmental risk may be subject to a ―registration‖ 
whereas higher risk activities will be brought under the full licensing regime.  This in some senses 
mimics the regime in force under CAR; however there is no proposal for a third lower tier of 
activities, dealt with by a system of defined ―General Binding Rules‖.  The inclusion of General 
Binding Rules (similar to those already in place under the WEWS and CAR) may offer further 
benefits in terms of a fully proportionate and environmental risk based regulatory scheme, 
effectively ensuring that de minimis activities are subject to minimal administrative control but are 
still subject to statutory good practice requirements. 

 
SEPA maintains the position that the regulation, licensing and monitoring of the current array of 
controlled activities in fresh, transitional and marine waters as defined in WEWS should remain 
with SEPA.  In particular the regulation, licensing and monitoring of the aquaculture industry should 
remain within the agency‘s duties under the mature and well organised policy framework developed 
under WEWS and CAR. SEPA expects to work closely with Marine Scotland to protect the marine 
environment, whilst still carrying out its duties as defined under WEWS. 

 
During the drafting of the Bill, arguments in favour and against the removal of the regulation of this 
single industrial sector from SEPA into the remit of Marine Scotland were proposed but there were, 
and are many good reasons why such a change should not be considered. Giving the management 
of fish farm effluent discharges to the new agency would still leave SEPA with the role of regulating 
waste disposal, fish processing, oil storage and other areas of the marine aquaculture industry 
along with the regulation of the entire freshwater aquaculture sector. In essence this would lead to 
this industry gaining a regulator rather than benefitting from the streamlining of agencies and 
processes.  The proposals as set out in the Bill and discussed in the accompanying guidance 
documentation, where no change to the CAR regime is suggested, are therefore heartily welcomed 
by SEPA.  The retention of the status quo will ensure the maintenance of simple, co-ordinated and 
streamlined regulatory processes for aquatic discharges from the marine aquaculture industry, as 
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well as aquatic emissions from the freshwater aquaculture sector, emissions to air, land and water 
from processing plants and other minor environmental outputs from the industry. 
 
The explanatory notes to the proposed Bill (para 245-256) may be interpreted as alluding to an 
administrative ―one-stop-shop‖ where applicants make an application for a number of individual 
permits to a single agency with each regulator dealing with a part of the application. SEPA supports 
any simplification to the current application process from the perspective of the applicant, for 
licensable activities in the marine environment. The role and remit of Marine Scotland would allow 
for better co-ordination of the different licence application processes to which applicants are 
required to apply. SEPA would see this as a development of the Scotland‘s Environmental and 
Rural Services (SEARS) programme, which SEPA strongly supports, and which delivers an 
integrated service in the rural environment. SEPA would welcome an exploration of a similar type 
of approach with Marine Scotland and other partners, for the delivery of services in the marine 
environment. 
 
In summary, SEPA is supportive of the Scottish Marine Bill. In particular, SEPA supports the 
approach of a proportionate regulatory regime to protect the marine environment, using licences 
and registrations. Also, that the introduction of Marine Plans are able to build and dovetail into the 
ten Area Advisory Groups which are used within the River Basin Management Planning process. 
SEPA would also recommend that the regulation, licensing and monitoring of the aquaculture 
industry should remain within SEPA‘s duties under the mature and well organised policy framework 
developed under WEWS and CAR. Finally, SEPA is willing to assist in streamlining bureaucracy 
and supports the flexibility which the proposed legislation provides in order to make this happen, 
whilst ensuring that the fundamental environmental safeguards are retained. 

 
As a public body committed to openness and transparency, SEPA feels it is appropriate that this 
response be placed on the public record. If you require further clarification on any aspect of this 
correspondence, please contact Les Watson, Water Policy Unit Manager at the address shown 
above. 
 
SEPA 
3 June 2009 
 
 

373



1735  10 JUNE 2009  1736 

 

10:24 
On resuming— 

Marine (Scotland) Bill: Stage 1 
The Convener: Agenda item 3 is our second 

evidence-taking session on the Marine (Scotland) 
Bill. The purpose of the session is to hear from a 
range of stakeholders. I welcome our first panel of 
witnesses, who are Captain Jim Simpson, chair of 
the Scottish Coastal Forum; Lloyd Austin, head of 
conservation policy with Scottish Environment 
LINK; Patrick Stewart, the bill consultant with the 
Scottish Fishermen’s Federation; Professor Phil 
Thomas, chairman of the Scottish Salmon 
Producers Organisation; and Ian Burrett of the 
Scottish Sea Angling Conservation Network. We 
will move straight to questions.  

Peter Peacock: Does the panel have views on 
how the membership of the marine planning 
partnerships ought to be derived? We heard 
evidence from officials a week ago that implied 
that they are fai rly relaxed about how the 
partnerships are comprised, provided that people 
can find an arrangement that suits them at the 
local level. However, last week, when we took 
informal evidence in Oban, we heard that there 
should be consistency throughout Scotland in 
relation to the size of the partnerships and the 
membership. I am interested in your views on 
those aspects. 

Professor Phil Thomas (Scottish Salmon 
Producers Organisation):  I thank the committee 
for allowing us to present evidence.  

We must start from the standpoint that  
Scotland’s marine resources are rather special.  
There are few areas in which Scotland has a 
natural competitive advantage, but marine 
resources is one of them. The problem with the 
current proposals for the partnerships is that they 
are almost casual. As I understand it, the scale of 
the bodies is not limited in any way, so they could 
include half the population of Scotland if they 
wished. The terms of reference under which they 
will operate are really quite broad. As yet, they 
have no dedicated resources to ensure that they 
will deliver what it is hoped they will deliver, even 
though they will deal with an issue that is hugely  
important at the macroeconomic and local 
economic levels.  

We need a clear and identified leadership and,  
in particular, support function. In some way, the 
composition of the bodies needs to be balanced 
and limited in scale, because otherwise they will  
become totally unmanageable. They must be 
given a clear remit within the overall framework,  
otherwise they will not deliver what is required for 
marine planning, locally or nationally.  

Lloyd Austin (Scottish Environment LINK): I 
join Phil Thomas in thanking the committee for 
hearing our evidence. I reiterate his point about  
the importance of our marine resources. From an 
environmental point of view, Scotland’s marine 
environment is outstanding and we support steps 
to do more to protect it and ensure its recovery.  

The key point about the local planning 
partnerships and the Scottish marine regions is  
that the regional plans will be statutory plans to 
which public bodies will have to adhere in their 
decision making. Ministers will have to sign off 
those plans as being consistent with the UK 
marine policy statement—i f that is agreed to—and 
the national Scottish marine plan. Therefore,  
however the planning partnerships are formed,  
there must be a statutory lead body—either a local 
authority or a Government agency. It must be a 
body in law that is accountable to ministers and 
Parliament; it cannot be just the partnership 
generally that takes the lead and the responsibility.  

That said,  it is important that the lead body 
involves all the stakeholders who have an interest  
in planning in the local area. It is  probably  
appropriate that membership of the partnerships  
should be flexible, but I agree with Phil Thomas 
that the partnerships need to be workable. That  
issue must be resolved, using local knowledge 
about the appropriate people, to ensure proper 
coverage of stakeholders ’ interests. If there is a 
large group of people, an executi ve group might  
need to be formed to take the lead, comprised of 
lead umbrella bodies that would take responsibility  
for liaising with and representing a wide range of 
stakeholders in their sectors.  

10:30 
Ministers and Marine Scotland could provide 

guidelines on that  through the process of 
establishing marine regions and by encouraging 
the lead bodies to establish the partnerships and 
the planning processes. 

I concur with Phil Thomas about the need for 
resources. We have said that the marine bill could 
be world leading, in terms of planning and 
legislation for the marine environment, but the 
caveat is that it needs appropriate resources and 
the commitment to achieve and deliver on its 
objectives. 

Captain Jim Simpson (Scottish Coastal  
Forum): We feel that supplementary guidance is  
required to determine the make-up of the marine 
planning partnerships. We know that the bill is  
attempting to be permissive rather than restricting 
membership,  but  we would welcome additional 
information on how the partnerships should be 
created. We are concerned about how existing 
stakeholders and members ’ groups such as our 
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own should be incorporated into the partnerships,  
and how the statutory functions should be 
accommodated in any new regime.  

We welcome any undertaking to involve 
stakeholders, and we think, as the other witnesses 
have said, that it is an essential part of the working 
arrangements that stakeholders are involved with 
local bodies to plan the resources in their own 
areas. We are concerned, however, that localised 
areas may not be fully aware of the larger national 
picture, and clear national guidelines are therefore 
required for the local planning partnerships so that  
they are all working from the same information.  
That is particularly true in relation to developments  
in the industry that might affect all of Scotland 
rather than being contained in one local area.  

Patrick Stewart (Scottish Fishermen’s 
Federation): Thank you for the invitation,  
convener. I associate myself with the remarks 
about the importance of the project: we should not  
underestimate it.  

We must think about the partnerships, but it is  
worth remembering that we already have 
considerable experience of planning 
partnerships—informal though they may be—in 
the marine environment. Some are of long 
standing, such as the Clyde moorings committee,  
which delivers to the Crown Estate and to 
Government; and we are about to test some new 
ones—the inshore fisheries groups—in which a 
minimum level of involvement is required before 
admission to the executive committee can be 
offered. 

We should not be prescriptive at this stage, but  
we should recognise that too much involvement,  
as well as too little, can be a problem. It is right  
that the question has been raised, but thought  
should perhaps be given to consistency in the 
leadership of the groups. That could come from 
central Government rather than locally—there is  
an argument that that would achieve the 
consistency that the committee is concerned 
about. 

Ian Burrett (Scottish Sea Angling 
Conservation Network): I echo the thoughts of 
the other panel members, and, as sea angling has 
had a very poor voice in Government circles, I 
thank the committee for the opportunity to give 
evidence.  

The idea of involvement with stakeholders  
seems to be common, but it is not reflected in 
current practices. The process of gathering 
stakeholders’ views is not explicitly defined in the 
proposals.  

Peter Peacock: Slightly different positions are 
emerging from what has been said, but the broad 
consensus is that greater clarity is needed about  
leadership and the framework, and that  guidance 

on that is needed, which should not be too 
prescriptive and should allow local flexibility. 
Unless you disagree violently, we will take that as  
a given.  

If we were looking in from the outside, we could 
be forgiven for forming the view that the process is 
woolly—it might involve 50 people in one place 
and 15 in another. How it will work is not entirely  
clear. Will partnerships be just another talking 
shop on top of existing mechanisms that work  
perfectly adequately? 

Do you accept any of that? In part, I am being 
deliberately provocative. I take it that you are all  
convinced that the benefits that will  accrue from 
the process, which has yet to be finally worked 
through, are greater than the additional 
bureaucratic problems that it might involve. Are 
you clear about that? 

Lloyd Austin: We are very clear about the 
issue. As you know, we have campaigned for a 
marine planning system for many years. If the 
purpose of the marine planning system is known, if 
people accept the principle of the three-tier 
approach of a UK marine policy statement, a 
national Scottish plan and a local regional 
planning system, if we put in place the marine 
objectives—the Scottish Government recently  
signed up to the UK high-level objectives—and if 
we make it clear to partnerships that what is 
important is having a planning system to deliver 
those objectives, that will focus the minds of the 
people in partnerships, whether there are 15 or 50 
of them, on the clear objectives. 

When a plan is approved, it will become a 
statutory document that public bodies must  
subsequently make decisions in accordance with.  
That is one reason why the bill should include a 
general statement of the purpose of marine 
planning and a reference to a UK marine policy  
statement or an alternative document, if the 
Scottish Government concludes that it does not  
want to sign up to a UK marine policy statement.  
The bill needs to make it clear that national and 
regional plans should be consistent with a UK 
marine policy statement or with an alternative 
statement from the Scottish Government. 

If we have the guidance and the leadership from 
the centre that you and others described about the 
nature of the planning system, what it is supposed 
to achieve and what it will do, that will  focus 
people’s minds and the right stakeholders will be 
involved. It is important to involve those 
stakeholders, but they should not be involved 
under a false premise that they are there to do 
something else. That is why clarity of purpose is  
important. Stakeholders should not be consulted 
with an open book and asked whether this should 
be allowed or that should be banned when that is 
not on the agenda. If people are consulted on the 
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wrong question, all that we end up with is  
disappointment and resentment.  

It will be the responsibility or duty of the lead 
body locally to involve the right people locally. In 
some areas, fewer people will be involved,  
whereas in other areas, more people will be 
involved. That will depend on the area. We must 
live with that. Such a system is appropriate for a 
country such as Scotland, where areas such as 
the islands, the south-west and the Firth of Forth 
differ greatly. Different people will be involved in 
those areas. 

Patrick Stewart: It should not be forgotten that  
statutory duties will be imposed on the 
partnerships, with which they will have to comply.  
Those duties will be imposed not just by the 
Scottish Parliament, but by Europe, through the 
marine strategy framework directive. If people sit 
around talking without doing, they will quickly be 
held to account. 

Professor Thomas: To answer Peter Peacock ’s 
question in a slightly broader way, marine planning 
of itself is extremely important. It comes down to 
how you find the best mechanism for putting 
marine planning in place. Lloyd Austin commented 
on the three-tier approach, which I think that  
everyone would broadly accept. The difficulty is 
how you get those tiers to intermesh in a way that  
makes them efficient and effective. You have to 
have a local consultation and local and national 
interaction with stakeholders. To some extent, that  
process is almost inevitable. The big issue for me 
is how you lead and structure that process. 

When members of the Scottish Government 
team gave evidence last week, they referred to the 
success, as they saw it, of the area management 
agreements under the water framework directive,  
for example. The groups were clearly led by and 
resourced from the Scottish Environment 
Protection Agency right across the country.  
Although the groups included different individuals  
in different places, the underlying theme that ran 
across the framework and structure, and the 
resources to support it, were being delivered by a 
national agency. My view is that the regional 
management arrangements for marine planning 
really should be led by Marine Scotland.  

Ian Burrett: A tremendous amount of theoretical 
work has been done with the likes of the 
sustainable seas task force, but the devil is in the 
detail, especially around regenerating biodiversity, 
regenerating the inshore stocks, both commercial 
and recreational, and the make-up of the Scottish 
marine regions. There should be consistency with 
the UK marine bill. For example, the sea fishing 
committees are being replaced with an inshore 
fishing and conservation authority—there is  
mandatory membership for conservation and sea-
angling bodies. The current Scottish inshore 

fisheries groups do not give sea anglers access to 
them. 

Captain Simpson: I agree with the points that  
Lloyd Austin made about  local participation,  which 
is vital. The plans will not work unless there is  
local participation, which has to reflect the area.  
As Lloyd Austin said, we could be talking about a 
big group or a small group; that  will  depend very  
much on the marine regions. I stress that the 
relationship between the regional marine plans 
and the national marine plan is the key. Our view 
is that Marine Scotland should drive the regional 
planning process. That has to be done in close co-
operation with the partnerships. Through our 
network, Marine Scotland could work with the local 
stakeholders. We believe firmly that the process 
has to be driven by Marine Scotland.  

John Scott: What do you see as the ideal size 
of a marine region? We visited the Sound of Mull 
region and the Clyde pilot, which are two 
completely different sizes of project. Although the 
Clyde project would claim to take in local 
involvement, given its size, it cannot take in the 
same level of local involvement as in the Sound of 
Mull. What would be the ideal size? Where do you 
stop or start with local involvement? 

Patrick Stewart: I have been involved in both 
the Clyde and the Firth of Lorne areas and I do not  
see any difference in local involvement. The 
involvement sorts itself out in relation to the scale 
of the area. I have found that in the Clyde the 
voices that need to be heard are heard. You 
certainly cannot say that they are not heard in the 
Firth of Lorne.  

10:45 
Lloyd Austin: I agree to a certain extent with 

what Patrick Stewart said. There is no specific  
answer to John Scott’s question. The ideal 
partnership size is dependent on local 
circumstances. 

I would stress the need for an ecosystem 
approach; it should be the size of the natural 
ecosystem that determines the size of the area to 
be considered. In the firths, a firth-wide approach 
would be logical; and in the northern isles, an 
island group approach, whether Shetland or 
Orkney, would be logical. Around the rest of the 
coast, there are ways of dividing areas, as has 
been done with inshore fisheries groups. Indeed,  
there is logic to having a division along similar 
lines, so that the two processes can come 
together and coalesce. 

The key thing is to take an ecosystem approach 
to management. The “Sustainable Seas for All ” 
consultation paper suggested that there would be 
a duty to take such an approach in planning and in 
managing protected areas. However, that has not  
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emerged in the bill. We would like there to be a 
specific requirement on Marine Scotland to take 
such an approach and to ensure that ecosystem 
objectives are built into planning processes. 

John Scott: By ecosystem, do you mean 
something that, in essence, is similar to a river 
catchment area? 

Lloyd Austin: Yes—it would be a marine 
equivalent to catchment planning on land. You 
would consider a biogeographic entity that is 
biologically, geologically and geographically a 
logical area.  

In a marine environment, there is always 
movement across boundaries, of course, so the 
situation is not quite the same as that of a 
watershed between two catchments—water does 
not flow up and over a barrier. However, it is 
possible to subdivide the seas. The firths—the 
Solway, the Forth, the Clyde and so on—are the 
most obvious areas. 

John Scott: That would allow integration with 
land-based systems. 

Lloyd Austin: Absolutely. It would allow a kind 
of zipping of integrated coastal zone management,  
involving river basin management plans and 
terrestrial planning systems. 

Professor Thomas: I slightly disagree with 
Lloyd Austin. The question of what the areas 
would look like is difficult. Their size could and 
should vary from place to place. However, it is  
clear that the areas will not align with local 
authority boundaries—with the obvious exception 
of the islands. 

The difficult core issue is that of scale. It is true 
to say that ecosystem areas are almost self-
defining, but if you have too many of them, the 
marine planning system becomes extremely  
fragmented.  That can make it impossible for 
industry to engage with the system. 

The inshore fisheries groups cover relatively  
large areas, and you have to focus on that sort of 
scale as a basis for planning. Otherwise, your 
approach will be piecemeal. I accept the 
ecosystem argument, but you have to set it in the 
wider context. 

John Scott: Is that an argument for doing away 
with 32 local authorities in Scotland? 

Professor Thomas: I would not wish to be led 
down that line of argument. 

Karen Gillon (Clydesdale) (Lab): We have 
tried that one.  

Captain Simpson: The Scottish Coastal Forum 
is working with the Scottish Government to 
determine the options for potential marine regions.  
In March, we held a successful workshop at which 

many people from all around the coast offered 
many opinions about the marine regions. We are 
now working through the results of our research,  
and we hope that they will be available over the 
summer. We welcome the Government’s 
undertaking that it will consult on the final options.  
I cannot say too much about it because the work is 
still in progress. However, the areas were larger 
rather than smaller. We were not dealing with very  
small areas; we were dealing with the larger firths  
and with areas that were much larger than even 
the Firth of Lorne. 

Alasdair Morgan (South of Scotland) (SNP): I 
had two questions. The first was whether it would 
be possible to define either ecosystems or marine 
regions to everyone’s satisfaction, but I think that I 
have got the answer to that.  

My second question is for Captain Simpson. You 
said that you feel that Marine Scotland should 
have the job of driving the regional plans. You 
used the word “drive” twice. What exactly did you 
mean by that? Marine Scotland already has a duty  
to set the strategic objectives.  

Captain Simpson: Somebody mentioned that  
the regional groups might be locked away in 
rooms somewhere, doing their own thing, and that  
they might be large or small bodies. We feel that  
Marine Scotland should set the parameters within 
which those groups can operate, so that they do 
not go off on a tangent. 

Alasdair Morgan: Can you give me an example 
of the parameters that might be set? We seem to 
be talking in generalities.  

Captain Simpson: I know that this is a ludicrous 
example, but it is the sort of thing that I am 
thinking of. If a marine planning partnership 
wanted to build a power station on the coast within 
its area, but Marine Scotland had a national policy  
that followed the Government’s policy on power 
production, the partnership would not even start to 
talk about that because it would know that it was 
outwith the guidelines. There would be an overall 
set of guidelines under which the marine planning 
partnerships would operate, within which they 
could undertake their own local planning.  

Alasdair Morgan: Does the bill not cover that  
satisfactorily? 

Captain Simpson: The relationship between 
the national and the local  is not quite satisfactory  
at the moment. 

Lloyd Austin: The most important things are 
the setting of the marine objectives and the 
purpose of marine planning. Those underlie the 
process in the bill. I highlight the parallel —which 
Phil Thomas mentioned earlier—with the way in 
which SEPA has led the area advisory groups on 
the water framework directive. SEPA has brought  
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the groups together and has said, “Right. The 
purpose we’re here for is to provide the local 
interpretation of river basin management 
planning. ” In the marine situation, I would expect  
Marine Scotland to explain the nature of the UK 
marine policy statement—i f the Scottish 
Government signs up to that—and the thinking 
behind the national Scottish plan. It would also 
interpret national marine ecosystem objectives at  
a local level, and so on. Local decision making 
would be set in that context. 

Equally, as Phil Thomas mentioned, as with 
SEPA and the area advisory groups, the national 
marine body will have to provide the resources for 
data collection, the provision of expertise and so 
forth. SEPA has been able to resource the area 
advisory groups to create the river basin 
management plans, and it is important that Marine 
Scotland does the same for the Scottish marine 
regions. 

Bill Wilson: I have a quick question for Captain 
Simpson, following on from Alasdair Morgan’s 
question. Would you be reassured if Marine 
Scotland took on the role that has just been 
described by Lloyd Austin? 

Captain Simpson: Yes. We would be quite 
happy with that. 

Patrick Stewart: When the committee took 
evidence from Government officials, I was struck 
by the question from Mr Peacock about how the 
regional plans would deliver national objectives. I 
do not think that the committee received a clear 
answer to that question, but I have been thinking 
about it. This is not yet the view of the SFF, but it 
is something that we are considering. Perhaps 
Marine Scotland should lead the regional bodies to 
ensure that there is consistency and that each 
region plays its part in delivering the national plan.  
Whether or not there is a UK marine policy  
statement, some thought should be given to a 
Scottish policy statement.  

Peter Peacock: When you say “lead”,  do you 
mean chair? 

Patrick Stewart: Yes. 

Liam McArthur: There seems to be some 
disagreement about the bill’s compliance with the 
Aarhus convention on access to information,  
public participation, access to justice and 
environmental matters. Scottish Environment LINK 
raised that issue in its evidence. When officials  
were asked about that last week, they suggested 
that the bill is compliant  with the convention.  
Scottish Environment LINK has concerns about  
appeals not only against the marine plan but  
against licensing decisions. Perhaps Lloyd Austin 
could set out the detail of those concerns and 
what it would take to rectify them. Given what we 

heard from the other witnesses about their 
concerns, they may wish to comment, too.  

Lloyd Austin: There are two issues here:  
appeals against the marine plan, which relates to 
section 13; and appeals against licensing and 
other decisions made in accordance with the 
marine plan. On the first, we think that judicial 
review of other decisions by Government may fail  
the third part of the Aarhus convention—the 
access to justice part—although, as we say in our 
evidence, that matter is subject to legal debate. As 
in the case of any legal debate, I suspect that one 
could find lawyers who support each side of the 
argument.  

The matter is wider than that of appeals against  
the marine plan—there are also appeals against  
any similar decisions. Therefore, with regard to the 
effects on marine legislation, we have suggested 
that either the committee or other parts of the 
Parliament or the Government should commit  to 
revisit the issue at some point in future, particularly  
in the light of the current review by Lord Gill of the 
civil courts. The Environmental Law Centre has 
submitted very good evidence on that issue. We 
are not necessarily proposing any specific  
changes to the bill, but we raise the issue of 
appeals against the marine plan as an example of 
a wider issue that we would argue should be 
revisited in depth later.  

The second part of your question relates to 
appeals against licensing decisions and other 
decisions made in accordance with the plan. In a 
sense, that relates back to the Government ’s 
decision to make Marine Scotland part of the 
Scottish Government—in law, it is simply the 
Scottish ministers. As with any decision, we think  
that there should be an open, transparent and 
independent appeals process that is available to 
all interested parties. The definition of the level of 
interest should be as per the Aarhus convention—
it should be open not necessarily to all and sundry  
but to those with sufficient interest. At the moment,  
the bill simply provides the power to determine by 
regulation what that process is; it is not defined,  
described or specific. With that form of appeal, it is 
important that everyone—all the stakeholders and 
Parliament—has a clearer idea of what the appeal 
mechanism against licensing decisions will be. At  
the moment, it is an open book—we do not know. 
However it emerges, we would argue that it should 
be a mechanism that is consistent with the Aarhus 
convention.  

11:00 
Liam McArthur: I suspect that there will  be 

consensus around the need for, and the benefit of,  
greater clarity, but that there will be less 
consensus around the notion of what amounts to a 
third-party right of appeal against licensing 
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decisions. However, I would certainly welcome 
other comments. 

Lloyd Austin: I underline what I said about a 
third-party right of appeal applying to parties with 
sufficient interest, as defined in the Aarhus 
convention. That is not the same as all and 
sundry, which is what a third party is often 
interpreted to mean. 

Patrick Stewart: As I understand it—I have just  
found the relevant part of the bill—section 13 will  
allow an appeal to be made against a plan, but  
only for a procedural reason and not because of 
the content. One may feel that, in a democratic  
society, that is too restrictive. 

I support what Lloyd Austin said about  appeals  
against decisions; I think that the bill is extremely  
unsatisfactory and fails to understand the 
difference between terrestrial planning decisions 
and marine planning decisions. On land, anyone 
who, as an occupier of the planning unit, is 
affected by a decision has control over the future 
of that planning unit or may be compensated. That  
is not the position at sea, where users of the 
planning unit may be displaced without any form of 
redress, let alone compensation. I believe that  
regulations under the Planning etc (Scotland) Act  
2006 will impose a statutory duty to hold a pre-
application consultation. That provision was 
designed to deflect the argument that there should 
be a third-party right of appeal.  

In a marine environment, I do not think that that  
argument can be deflected. Parties with sufficient  
interest should have a third-party right of appeal.  
We suggest that that should apply to parties that  
have an economic interest in the planning unit,  
whereas I think Mr Austin would suggest a wider 
interest than that. Nevertheless, we are united in 
our support for the principle.  

The Convener: Does Peter Peacock want to 
ask a question? 

Peter Peacock: I think that Professor Thomas 
has a comment to make.  

Professor Thomas: It is a very brief one. I 
usually try to keep as far away from lawyers as I 
can—Patrick Stewart excepted, of course. There 
is an important issue at stake. It has been touched 
on, but it needs to be crystallised. 

I think that there would be great sensitivity on 
the part of anyone who used a marine site and 
who, as a consequence, paid a duty to the Crown 
Estate if there was a system in which the appeals  
process was sufficiently open that the long-term 
nature of their lease might be threatened by an 
appeal against a licence decision by, for example,  
the Crown Estate. If someone is involved in an 
activity and the owner of the sea bed—i f I can put  
it that way—sees the opportunity for a more 

lucrative activity, difficulty would be created if that  
opportunity could be pursued through a licensing 
appeal. Such a system would contain elements of 
injustice with which I would be a bit uncomfortable.  
There is a specific issue in relation to the sea that  
needs to be taken into account. 

Peter Peacock: The SFF has described the 
territory of law that we are discussing as “a 
legislative jungle”, to which the bill could add. I find 
it quite difficult to sort out how the current statutory  
framework might fit with the new statutory  
framework that is being created. I am thinking of 
things such as inshore fishery groups, coastal 
zone management, port authorities that have 
independent statutory rights, indicative fish farm 
plans, offshore energy planning requirements, 
licensing arrangements and terrestrial planning 
arrangements in parts of local authority areas that  
abut the marine environment. Can you help me? Is  
it clear to you how all those elements fit together in 
the statutory framework? Is there a hierarchy? 
Should marine planning partnerships be the 
superior bodies, or should there be equality? 

John Scott: Which will take precedence in law? 

Patrick Stewart: It is a bit of a jungle at the 
moment and I see no sign of the rainforest being 
cleared. We are making a new start and should do 
so as simply as we can, with one planning 
authority for the marine environment. Obviously  
there must be arrangements at the shore, to zip 
together the terrestrial and marine systems, but  
everything that can be done within the 
competence of the Scottish Parliament to plan in 
the marine environment should be in one body,  
with one set of rules. I would be interested to hear 
an argument for making the system more 
complicated than that, which the bill does. For 
example, it says that local authorities may retain 
the terrestrial planning system that applies to 
marine fish farms. In our view, that is utter 
nonsense. We are making a new start—let us start  
as we mean to go on, with a sensible,  
straightforward system. 

Peter Peacock: What does that mean for the 
likes of inshore fishery groups? Is the implication 
of what you are saying that current coastal zone 
management should be consigned to history and 
replaced by a new system? 

Patrick Stewart: I can deal with the fisheries  
side quite simply. The bill has nothing to do with 
the recovery or management of fish stocks—that  
comes under the common fisheries policy and the 
associated international and national legislation.  
Inshore fisheries come under that heading. It is  
clear to me that the management of fisheries must  
work closely with and be part of the management 
of the marine environment, but conceptually it is  
different. There will be marine protected areas that  
are designed to achieve the recovery of fish 

379



1747  10 JUNE 2009  1748 

 

stocks; such zones exist now. They are quite 
different from marine protected areas that are 
designed to protect or ensure the recovery of the 
marine environment.  

Professor Thomas: I will comment specifically  
on aquaculture—marine fish farming. As Patrick  
Stewart said, everything must come within one 
framework. At the moment, the arrangements, 
regulations and planning process for fish farming 
are horrendous—they are extremely complex and 
bureaucratic. That point was identified in the 
consultation document that led up to the bill.  
Unfortunately, the bill has snatched defeat from 
the jaws of victory, because it makes the position 
even more complex. 

If the bill is passed in its current form, everything 
in the marine environment will come under a 
licensing system of marine planning. The 
exception is fish farming, which will sit with local 
authorities, under town and country planning 
procedures. The two are incompatible. Even 
worse, responsibility for fish farming may revert to 
Marine Scotland, as local authorities will be able to 
opt out of the town and country planning 
arrangements. There is the potential for two 
entirely different planning and licensing systems to 
operate in one marine region—in the same stretch 
of water. I suspect that that would happen quite 
quickly in some areas. We will even have to 
decide how to extrapolate local authority  
boundaries to the sea—a somewhat complex 
matter that is not addressed anywhere in the bill.  

The system that is proposed at the moment is  
horrendous. It is logical to bring everything into a 
single marine licensing system, to streamline the 
system—which is the objective of the bill—and, i f 
the Government is concerned about local 
democracy and returning activities to the control of 
local authorities, to devolve the relevant elements  
of the licensing system. 

Some island councils and island operators—the 
best examples are in Shetland and, to a lesser 
degree, the Western Isles—are concerned about  
anything that looks as though it is simply sitting in 
Edinburgh, if I can use that terminology. We must 
be sensitive to that. The solution that the bill  
comes up with is entirely intellectually incoherent  
and illogical, as it gives us a mixture of systems 
operating in the same area. That is an impossible 
situation. 

John Scott: Does your argument extend to the 
shellfish growers? Where do they fit in? Walter 
Speirs has made the point that they do not appear 
to fit in anywhere.  

Professor Thomas: I think that the shellfish 
situation will be pretty much the same as the 
finfish situation. I do not see too much distinction 
between the two. However, there may be other 

sorts of marine activity—some, frankly, as yet 
unannounced. I am thinking of seaweed 
production, for example. At the moment, there are 
a few cases of that which are mainly land based;  
nevertheless, the opportunities and technology 
exist to grow seaweed offshore and such 
developments will come under the licensing 
system. We could end up with a seaweed farm 
coming under the marine licensing system while 
the finfish farm that is right next to it comes under 
the Town and Country Planning (Scotland) Act  
1997. It seems to me that the systems are 
mutually incompatible.  

John Scott: I welcome your view on that. 

Elaine Murray: This is an interesting point. We 
had a debate in Parliament just the other week 
about the importance of aquaculture to the 
Scottish economy, especially in rural areas. I 
understand from conversations that I have had 
with the SSPO that the Government was trying to 
find a compromise because, earlier in the 
consultation, there was disagreement between 
different parts of Scotland. As you mentioned,  
Shetland was a bit uncomfortable about things 
being run from the mainland. My understanding is  
that there is now general agreement around the 
proposals that you have come up with—that the 
activity planning consent should come through 
Marine Scotland but that, where local authorities  
want it, the licensing should be devolved to local 
authorities. Can you confirm whether that is now 
the industry’s view? 

Professor Thomas: Yes, I can confirm that we 
have put that to the industry in Shetland and that it  
is happy with that arrangement. You must  
understand that Shetland had a works licensing 
system way before the Town and Country  
Planning (Scotland) Act 1997 was in place. There 
is a history  in Shetland of operating marine 
licensing, irrespective of the act. 

My perception—I must be careful about how I 
put this—is that Shetland Islands Council has 
simply rolled the former works licensing system 
into the format of the Town and Country Planning 
(Scotland) Act 1997 procedures, so that operators  
have not seen any major difference and are 
comfortable with the local arrangements. We 
included that in our submission, as we thought that  
it was important. 

In my view, the solution that is being devised to 
solve the problem simply makes the situation 
worse. 

Elaine Murray: Do the other members of the 
panel agree with the alternative proposals from the 
SSPO? 

Lloyd Austin: In simplifying and sorting out  
Peter Peacock’s jungle and Patrick Stewart ’s 
rainforest, it is important to distinguish between 
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the planning system and the licensing system. I 
will comment briefly on both. 

It is vital that every issue in the marine 
environment is incorporated in the plan. As Patrick 
Stewart said, it would be absurd if one or other of 
the different things were not included. However,  
the bill does not bring every issue in the marine 
environment—every decision process—under the 
new licensing system. It would be positi ve if it  
brought more things under the marine licensing 
system, and I agree with Patrick Stewart and Phil 
Thomas that marine fish farms should be included 
in that, but decisions on things such as offshore 
renewable energy developments, which are 
covered by the Electricity Act 1989, and other 
decisions will come not under the new marine 
licence, but under other decision-making 
processes.  

11:15 
The very important issue is the stipulation in 

section 11 that  
“any authorisation or enforcement decis ion”  

taken by “a public authority” must be “in 
accordance with” the marine plan. If any decision 
on a marine licence, any decision under the 
Electricity Act 1989 or the Food and Environment 
Protection Act 1985 or any other authorisation has 
to be “in accordance with” the plan, the plan itself 
must be all-encompassing and cover all  activities  
that might impact on the marine environment or 
might help it to recover. We have a minor quibble 
with the last bit of section 11(1), which we can 
come back to if members wish, but the new 
system must in its entirety simplify things and 
create an all -encompassing—i f you like, holistic—

approach to how we look after the marine 
environment. 

Peter Peacock: Is that not slightly different from 
Patrick Stewart’s view that a marine planning 
partnership that brings together the sea anglers,  
the fishermen, the fish farmers, the shellfish 
farmers, the recreational users and all the other 
interests is almost bound at some point to take a 
view on fish stocks and fishing, but that such 
issues should be nothing to do with the 
partnership and should instead be dealt with by  
the inshore fisheries groups? If I have understood 
that correctly, how do you reconcile those 
positions? 

Patrick Stewart: I am not clear about the 
question. If you are suggesting that that is what I 
would say, you are correct, but I do not see how 
that view conflicts with Lloyd Austin’s comments  
on marine planning, which is ultimately about  
consenting to activity.  

Lloyd Austin: Just to clarify, I agree with Patrick  
Stewart that there is a distinction to be made 
between the planning process, which I believe 
should be all-encompassing in its approach to the 
marine resource and environment and its  
examination of what we do with them, and 
individual sector-based consent procedures, some 
of which will be covered by the marine licensing 
system, existing fisheries mechanisms such as 
inshore fisheries groups, existing Scottish 
Government processes such as those for 
renewable energy and so on. For example,  
terrestrial systems cover development planning,  
river basin management planning and so on but,  
although such systems take a holistic approach to 
what those responsible want a particular area of 
land to look like, there are also separate and 
individual decision-making processes to take into 
account. 

Peter Peacock: Forgive me for pursuing this  
issue, but we are also talking about a spatial 
planning concept. What i f, for the sake of 
argument, the marine planning partnership in a 
particular part of Scotland took the view that the 
area should be closed to fishing? That would be a 
planning view; in other words, it relates to the 
spatial concept of the use of that marine resource.  
In such circumstances, would the inshore fisheries  
group have to operate within that framework? 

Patrick Stewart: Yes. 

Peter Peacock: And you are quite comfortable 
with that. 

Patrick Stewart: I would not say that I am 
comfortable with it, but that is the way it will 
operate. The fisheries legislation and everything 
that flows from it will determine what you may 
catch, when you may catch it, what you may catch 
it with and, indeed, where you may catch it, but the 
marine planning system will say where you may 
not catch it. 

Lloyd Austin: The local marine planning 
partnership might say that, in a certain area,  
fishing should not happen or should be restricted 
in some way because of seasonal circumstances.  
If that proposal is consistent with national planning 
policies and so on and is signed off by the Scottish 
ministers as part of the regional plan, all decisions 
taken thereafter by ministers about fisheries,  
renewable energy and so on—or by Marine 
Scotland on marine licensing—should be in 
accordance with that plan.  

Alasdair Morgan: I have a deal of sympathy 
with Professor Thomas ’s point, but I am t rying to 
work out how his solution does not still give rise to 
certain problems. If you are saying, professor, that  
the actual licensing should be devolved to local 
authorities, which, under the bill, would be the 
Scottish ministers, unless that licensing is simply a 
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rubber-stamp exercise, like the arrangements for 
television licences, will  you not  still get cross-
boundary differences, potentially within one 
marine planning region? 

Professor Thomas: No, I do not think so. The 
discussion that we have just had is illustrative of 
why Marine Scotland needs to lead those regional 
groups. We are talking about something that is  
extremely complex and needs a lot of resources 
and expertise to guide it. 

As for what would be resolved by the proposals,  
we would end up with one licensing process, 
which would be exactly the same as what would 
be determined by Marine Scotland to be the 
national scheme, if I may put it that way. As far as  
operators are concerned, there would be one point  
of application, and operators would get a single 
licence. For example, for aquaculture, they would 
get a licence to fish farm in a particular area.  

The devolution to the local authority would take 
account of the need for local access and local 
discussion about how measures are implemented.  
An alternative proposition, which would seem to 
solve the problem in a different way, would be for 
Marine Scotland to be a devolved organisation. If it  
had offices in Shetland, for example, it would 
address the issues in Shetland. Given the way in 
which Marine Scotland has been established, that  
is not the case. The scheme needs to be designed 
in such a way as to be a national scheme for the 
marine area everywhere; who handles the 
paperwork and the actual process is a secondary  
consideration as long as the scheme operates in 
the same way. 

If one local authority reverts responsibility to 
Marine Scotland and another local authority in the 
same marine region does not, as long as they are 
operating under the same scheme, the same 
system will still determine events in that region.  
From the fish farm operator’s standpoint, the 
system would look entirely the same. The point of 
application would be different, but the operation of 
the system would be the same. That is the key 
issue. 

Alasdair Morgan: The most obvious example 
is, I presume, at  the boundary between Argyll and 
Bute and Highland, which might share a common 
marine region. Would you be quite sanguine about  
an aquaculture project at one place being allowed 
a licence, with another project one mile down the 
coast not being licensed, despite the two places 
being in the same marine region? That could 
come about simply because the two local 
authorities may take a different view about  
processing licences. 

Professor Thomas: I do not think that it would 
come down to that. If they are operating the same 
process, that process would give rise to a 

consistent result between the two. The 
circumstances might well differ, so the applications 
would be judged according to a different set of 
criteria, but the process would be exactly the 
same. 

Alasdair Morgan: You are effectively saying 
that you would expect a local authority simply to 
follow a flow chart. There is no discretion in that.  

Professor Thomas: It would be inconsistent to 
have a process that varied from place to place. A 
licensing system must apply to the whole of the 
marine environment. Otherwise, there will  
inevitably be inconsistencies, and that would be 
illogical. 

Bill Wilson: But different local authorities could 
demand different conditions; local authority A 
might state that it does not really like fish farms in 
its area,  so it could insist on extra roads, nice 
lighting or whatever instead, whereas local 
authority B, just up the road, but in the same 
marine region, might not feel the same way and 
not put in the same conditions. You would be okay 
with that, would you? 

Professor Thomas: That would come under the 
overall planning exercise rather than development 
planning. You must recognise that, distinct from 
the situation now, whoever does marine licensing 
in future would be working to a marine plan for the 
area. Some of the conflicts that you are identifying 
would be resolved in the planning process. 

Bill Wilson: Some would be, but licensing can 
be done either by Marine Scotland or the marine 
planning partnership—in which case, licensing is  
standard throughout the region—or by the two 
councils within the same regional planning area. If 
there are two different licensing bodies, either the 
bodies must be able to make very different  
decisions or they must have no discretion 
whatsoever. In essence, that is the point behind 
Alasdair Morgan’s question. If the two licensing 
bodies have discretion, presumably one licensing 
body could say, “No, we don’t like this, so we’ll 
attach lots of conditions”, while the other might  
not. Would you be comfortable with that? 

Professor Thomas: My preference would be for 
the marine licensing system to rest entirely with 
Marine Scotland—in my personal view, that would 
be easier to manage—but I recognise that there 
are substantial issues of local accountability for 
fish farmers as well as for the wider population in 
particular areas of Scotland. The system in the 
islands has historically worked and been seen to 
work, so people do not see much need for change,  
but there is not a consistent pattern across the 
whole of Scotland.  

If there is a licensing system, whoever makes 
the licensing decision must employ the same 
criteria. If two local authorities employed the same 
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criteria and came up with different answers, the 
logical conclusion would be that the two cases 
were different rather than that the two local 
authorities acted differently. I do not think that  
there is an inconsistency in that argument.  

Much more problematic is the situation—which 
exists at present—in which a development 
application in a zone identified for fish farming is  
refused by the local authority, under the town and 
country planning system, against its own plan.  
That seems an almost impossible situation, but it  
happens from place to place because we have 
inconsistencies. It will get worse as more marine 
activities  come into the frame and the decisions 
get finer. For me, the logic of having a single 
planning licensing system that covers everything is  
inescapable.  

Patrick Stewart: In our view, it would be best if 
the policy was delivered by the planning 
partnership, of which local authorities will be part.  
That would deal with the question of consistency 
across local authority boundaries. We must 
remember that, if local authorities are involved, a 
planning decision is quasi judicial and not political,  
so the question of discretion does not arise. 

Elaine Murray: On a rather different topic, I 
have a question on the lack of data on the marine 
environment, which was highlighted in Scottish 
Environment LINK’s submission. I am aware that  
the SACN is undertaking research following  
previous discussions with Government about the 
lack of data and that it is in the process of tagging 
sharks, rays and skate in the Solway this weekend 
as part of a project to increase the data that are 
available on threatened species. In light of the 
current lack of data, should the precautionary  
principle be included on the face of the bill?  

Ian Burrett: I should say that the BBC was out  
filming with us yesterday for this weekend’s 
sharkatag event, which will also be filmed live on 
breakfast TV on Friday.  

From our point of view, the bill should be a new 
opportunity for our oceans. Its starting premise is  
that the environmental status of most seas around 
Scotland is currently good or excellent, but that is 
not what we find. The UK Government ’s 
consultation on a marine bill said that the seas are 
generally health and biologically diverse. Our 
members find that that is not t rue either: on the 
west coast of Scotland, 20 species either have 
disappeared or are now found only as juveniles.  

A local, well-known fisheries leader stated 
recently that his members  

“do not w ant to see the regeneration of w hitefish … in the 

Clyde, because they eat shellf ish”  

larvae, which his members depend on.  
Considering the people who run the IFGs, it is like 

putting the fox in charge of the hen house. We feel 
that the bill has missed an opportunity to listen to 
stakeholders and have a different emphasis. The 
focus has always been on primary commercial 
exploitation. The bill needs to take more account  
of the social and economic benefits of fishing for a 
region, and the needs of the recreational and 
tourism sectors must be considered in that regard.  
The combined recreation and tourism income from 
fishing is equal to the total commercial income, 
and it has a sustainable basis. 

On data gathering, the European Community  
recently produced the plan of action for sharks, to 
which Richard Lochhead signed up a few weeks 
ago. We are heavily involved in data gathering,  
which is why we are doing the likes of the shark-
tagging programmes. However, I would like more 
research to be done on inshore stocks in order to 
see the true state of our seas. I am afraid that lots  
of the seas are now barren, and something has to 
be done. The Marine (Scotland) Bill is an ideal 
opportunity, but I am not hearing the right words to 
address the problems. 

11:30 
Elaine Murray: Do you believe that, in the 

absence of data, the inclusion of the precautionary  
principle would strengthen the bill?  

Ian Burrett: Yes. There has to be a 
precautionary approach.  

Lloyd Austin: As you might expect, I agree 
whole-heartedly with Elaine Murray ’s comment 
about the lack of data. That is one of the things 
about which we have made our view known. That  
said, we are pleased that the Scottish Government 
and all the various agencies are coming together 
to develop a science strategy and identify the new 
work that needs to be done. While it is good to 
identify that work, the most important thing is to 
provide the resources to get it done. The 
committee’s predecessor, the Environment and 
Rural Development Committee, conducted an 
inquiry into the marine environment and the 
potential for legislation. It made strong 
recommendations about the need to resource 
marine science, survey work, monitoring and so 
forth. I certainly endorse those recommendations. 

What we do in the absence of full knowledge—

other than try to fill gaps in data availability—is a 
big question. It must be said that, over the past  
200 years, we have made many decisions without  
full knowledge of what goes on in the sea. We 
have put all our pollution into the sea and have 
carried on fishing and running a marine fish 
farming industry, an oil and gas industry and so 
on, without full knowledge of all the data. It is 
therefore important to stress that the insufficiency 
of data is not such that it is impossible to make 
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conservation decisions—it is possible to do that  
without full data availability. As more data become 
available, we can adjust the decisions, just as we 
adjust decisions about economic  activity as more 
data come forward.  

It is important that the precautionary principle is  
recognised in the bill, just as it is important to 
recognise that the precautionary principle is  
already UK law, because the UK is a member of 
the EU and the precautionary principle is in the 
treaty of the Union. It is also one of the principles  
of sustainable development to which the UK and 
Scottish Governments have signed up.  

It is important that the bill should have a generic  
sustainable development duty in much the same 
way as the Flood Risk Management (Scotland) 
Bill, which the committee recently supported. That  
bill states that ministers and other authorities must  
“act in the w ay best calculated to contribute to the 
achievement of sustainable development”.  

We think that that  is the most important  
overarching generic duty. I am personally  
relatively neutral about whether aspects of 
sustainable development, the ecosystem 
approach and the precautionary principle should 
be individually specified in the bill. 

I think that it is important that ministers accept  
what sustainable development means, and they 
have done that in the national performance 
framework and the sustainable development 
strategy. The position could be enhanced by being 
in the bill, as that would give it greater weight, so I 
would support its inclusion. It is important to 
recognise that, although it is important to put right  
the lack of data as quickly as possible, we have to 
make decisions about economic activities and 
conservation, and we should not hold up either of 
those because of the lack of data. Those decisions 
must be made in accordance with sustainable 
development principles, including the 
precautionary principle.  

The Convener: I know that Patrick Stewart and 
Phil Thomas want to speak, but I think that Liam 
McArthur has a question on this issue.  

Liam McArthur: While fully accepting the basis  
of the precautionary principle and the consensus 
around it, I should point out that the marine 
renewables industry is finding that the more that  
they learn, the less they know. Where is the point  
at which you think you have enough data? 

The west of Scotland fishery has been 
effectively closed on the basis of some pretty 
depressing science about white fish stocks. From 
my constituency’s point of view, I am concerned 
that that decision was made in the absence of a 
clear understanding of the make-up of the stocks 
on the west coast. The fact is that, as we have no 

boats operating in that area, one of the best  
chances that we have of gathering those data will  
be denied us, which means that the decisions that  
we take in future years will be made on the basis  
of even less sound science. I do not know whether 
that issue is addressed by Lloyd Austin’s 
comments about proper resourcing, but the fact is 
that economic activity often gives us the data on 
which we can base our decisions.  

Lloyd Austin: I certainly agree with your latter 
point. Quite a lot of the information that we have 
comes either from fishermen or from the type of 
work that is being carried out for environmental 
impact assessments by both the oil and gas 
industry and the renewables industry. I am not  
going to comment on the specific issue that you 
mentioned, but, in generic terms, it is important  
that the political decision makers make decisions 
in accordance with scientific advice. People can 
argue about whether that scientific advice is based 
on good data or good analysis of the data, but I 
think that it is important that the argument is had 
on a basis of the quality of the science and that  
the decision is made in accordance with 
sustainable development principles, including the 
precautionary principle. If you could put that in the 
bill, it would greatly improve it. 

The most important thing to recognise is that we 
make decisions in relation to economic activity in 
the absence of data, and we should make 
decisions about conservation in the absence of 
data as well, while recognising that both those 
sets of decisions will  become better or more 
robust if we have more data and that, as more 
data become available, we can review and amend 
the decisions.  

Patrick Stewart: I think that we have moved on 
quite a bit from the original comments but, on the 
precautionary principle, I accept  the difficulties.  
The phrase “precautionary principle” is like the 
phrase “democratic process” in that it means what  
it means to you rather than what it means 
objectively. We must resolve the difficulty that we 
face, though, because there is no doubt that the 
fishing industry that is exercising the public right of 
fishing on your behalf needs healthy and 
productive seas, which is what we want to achieve 
as a result of this process. However, I say to Mr 
Burrett that, although his concerns are serious and 
need to be addressed, this is not the forum to do 
that. His concerns must be addressed within the 
context of the common fisheries policy. 

On the point about a leader of the fishing 
industry making a statement, I think that you will  
find that it was a former leader of the fishing 
industry, who is consulting his lawyers. 

Professor Thomas: My view as a scientist is 
that there will never be enough data; we will  
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always have to make decisions against a 
background of some uncertainty.  

The precautionary principle is often 
misunderstood. Essentially, it says that, if we do 
not have enough data, we move ahead with 
caution—it does not imply that we should do 
nothing. 

I disagree with Lloyd Austin on the point about  
putting something about the precautionary  
principle in the bill because all the elements that  
would need to be built into the bill are already in 
the marine strategy framework directive, which is  
currently being transposed. I think that it will be 
transposed on a UK basis, not a Scottish basis. 

The Convener: I thank our witnesses for their 
attendance. Any supplementary material that you 
would like us to consider should be with the clerks  
by 17 June, so that it can be circulated to 
members to inform the next evidence-taking 
session on the bill, which will be on 22 June.  

11:41 
Meeting suspended.  

11:46 
On resuming— 

The Convener: I welcome our second panel of 
witnesses—George Hamilton is the manager of 
the countryside heritage and national resources 
team at Highland Council; Colin Galbraith is the 
director of policy and advice at Scottish Natural 
Heritage; and Andy Rosie is the acting head of 
environment protection and improvement, north 
region, at the Scottish Environment Protection 
Agency. We will move straight to questions. 

Elaine Murray: As the witnesses probably  
know, in a couple of weeks the committee will visit  
the Solway Firth to take evidence. In evidence this  
morning, witnesses have told us of the need to 
take an ecosystem approach; it was argued that a 
firth should be a single marine planning area. In 
the Solway, an obvious issue that arises is that the 
firth lies on both sides of the border. What sort of 
cross-border issues will have to be addressed? 
How can differences between the proposals in the 
Scottish and UK bills be resolved? In the Solway,  
the two pieces of legislation will operate together,  
but the local desire is that the Solway should be 
one marine planning area.  

George Hamilton (Highland Council): I wil l  
answer first, although I am not involved in the 
Solway. Our local partnership is the Moray Firth 
Partnership, so we do not have to deal with the 
England-Scotland border issues to which Elaine 
Murray refers. However, the Moray Firth area  
looks to us to be a potential marine planning area 

or regional planning area. We would therefore be 
looking for suitable and effective liaison between 
the regional planning area and the adjacent  
marine planning area. Such liaison would be 
important no matter where marine plans and 
regional plans were in place. There should be 
effective liaison and implementation.  

Elaine Murray: Do you mean that that should 
be the case irrespective of whether a marine 
planning area crosses the border? 

George Hamilton: Yes. 

Andy Rosie (Scottish Environment 
Protection Agency): We have already wrestled 
with this very problem in the river basin planning 
process under the water framework directive. We 
have a requirement to develop two river basin 
plans—one for the bulk of Scotland and one for 
the Solway-Tweed area, for which we share 
responsibilities with our colleagues south of the 
border. We have area advisory groups that deal 
with cross-border issues and reach consensus so 
that we can develop a plan that meets the needs 
of parties north and south of the border. That work  
may provide a template for the challenge that  
Elaine Murray raises. 

Colin Galbraith (Scottish Natural Heritage):  
Thank you very much for the invitation to give 
evidence.  

There are important principles here: the cross-
border sites bring the matter to a head. I endorse 
comments that were made earlier about the value 
of the ecosystem approach. It is about taking a 
large-scale holistic view. In that regard, a site’s 
being a cross-border site should be no impediment  
to taking the ecosystem approach. There will have 
to be a dialogue about boundary setting in 
Scotland and England to ensure that it is done the 
same way. There will undoubtedly also need to be 
a dialogue about management in respect of how 
the approach is put in place. Alongside the legal 
aspects, there is a communication issue, which 
takes us on to what bodies will be set up to 
manage any MPA. I come back to the ecosystem 
approach being the driving force in that setting, as  
in any other. 

Elaine Murray: Let us move on to scientific  
advice. At the end of the previous evidence 
session we talked about data. Do you believe that  
sufficient data are available to designate all types 
of MPAs under the bill? If not, what sort of data 
gaps exist? 

Colin Galbraith: I could perhaps have a go at  
answering that, to begin with.  

We at SNH are, of course, continually examining 
data and information. We have upped our effort in 
that regard over the past year or two and it is clear 
that there are sufficient data in the system, 
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between all Government agencies, to allow a view 
to be taken on particular areas. For example, we 
know that there are some good areas and some 
less good areas in respect of biodiversity. I echo 
the comment that was made earlier that there are 
never enough data; we can always have a better 
and more complete picture, but there are data in 
the system. 

There are two levels of future activity. The first is  
to collate all the existing information. That needs 
to be done fairly urgently to give us a better 
overview. Beyond that, there is a need for new 
survey work. We are working actively with other 
bodies to establish what the gaps are. Could we 
currently designate MPAs? Yes, we could. Could 
we identify every potential MPA? No, because that  
would require more data and more information. 

Bill Wilson: With regard to data at, say,  
community ecology level, I presume that with 
climate change and communities already showing 
some sign of shifting, that might make the issue 
more complex. I would be interested to hear 
comments on that.  

If you are building an MPA because you think  
the community ecology of an area is of great use 
and it changes slightly, how will that affect the 
MPA? Do you have to have a flexible system that 
can move MPAs? 

Colin Galbraith: We face the same challenge in 
the terrestrial environment. A bit of thought still  
has to be given to mobile boundaries and how we 
might move with climate change. The reality is that 
if an estuarine area, for example, on the coast of 
Scotland is seen to be a good area now, it will 
probably still be a good area in 20 or 50 years,  
although it may be good for a slightly different  
community. In respect of ecosystem processes, 
we would argue that, for example, good nursery  
areas for fisheries will probably still be good in 20 
or 30 years, albeit with some variation in the 
community. The question raises real issues. There 
are issues not only within Scotland but across the 
European Union and the whole of Europe that we 
still have to bottom out. 

Peter Peacock: You said that you would have 
enough data to identify MPAs and you touched on 
one tiny bit of the criteria for designating an MPA. 
Can you say a bit more about the criteria that you 
think should be taken into account in designating 
MPAs? 

Colin Galbraith: What has been interesting in 
the thought process has been that, in essence,  
what we are doing in the bill—in relation not only  
to MPAs, but to the whole planning system—is  
something that has taken 25 or 30 years to do in 
the terrestrial environment. There has to be 
learning from the terrestrial experience for the 

marine areas, although we must accept that 
marine issues are different in scale and nature. 

That said, from a classic scientific perspective,  
we would go down the route of looking at rarity, 
but rarity would be only one aspect. We would 
look at typicalness—what is typical of a Scottish 
marine environment—and we would probably want  
to look at representative samples from those 
areas. 

In recent years there has been much greater 
consideration of the ecosystem on a global scale,  
and, behind that, of the processes that are 
involved and what the environment gives to us,  
whether that is in relation to fisheries or energy 
capacity. We would want to examine the 
ecosystem processes—the example that I used 
was nursery areas for fisheries—as well as  
considering the need to represent rarity and 
typicalness. That would lead to a discussion about  
numbers and scale in relation to any one site. 

Peter Peacock: You will be more aware than 
most people of the controversies that often 
surround the proposed designation of any 
terrestrial or marine area. People think that  
designation might impinge on their particular 
interest or activity. Once you have taken into 
account the criteria that you have suggested, X 
number of sites will come out above the line, and  
you will say that they should be designated.  
Should they then definitely be designated? Should 
designation be an absolute on the basis of those 
criteria? How much discretion should exist?  

Colin Galbraith: People are central to the 
process, and we have learned over the years that  
they need to be involved at a very early stage.  
Where a user community is completely dependent  
on a healthy marine environment —as we heard 
earlier, encouragingly—we must involve people 
early in the process. We must also ensure that the 
data and information are objectively and 
scientifically collected. A system can be envisaged 
in which we identify potential MPAs and then 
select the most suitable based on science, while 
involving people in dialogue and discussion 
throughout the whole process. 

Designation is not essential. We have to 
recognise that we are in completely new territory.  
We should seize the opportunity to learn from the 
issues that have arisen in relation to the terrestrial 
environment and put in place measures that  
involve people and take a common and more 
involved approach to the user community in the 
case of individual MPAs. 

John Scott: Section 17 details licensable 
marine activities, and ministers may add to or 
change the list. Should any other activities require 
a licence under the bill? 
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Andy Rosie: A significant licensing process 
already covers a range of activities in the marine 
environment—for example, we use the controlled 
activities regulations in the river basin planning 
process. Around 95 per cent of the contamination 
of our coastal waters comes from activities on 
land, therefore the regulation of the coastal strip is  
already taken care of in many cases. 

We are not coming at the issue afresh. Section 
17 reflects what is already present in our FEPA 
licensing system: it refreshes the Coast Protection 
Act 1949 and the FEPA regime and will sit  
alongside the controlled activities regulations that  
we presently apply. 

In the case of one or two activities—the 
introduction of offshore renewables, for example—

the issues are largely unknown and we are still 
considering what the effects will be. That might be 
dealt with under the licensing regime that the bill  
sets out, but we are not starting from scratch. 

John Scott: Should any activities other than 
marine energy extraction be added to the list? 

I see that  the panel members are shaking their 
heads. 

12:00 
Alasdair Morgan: I have a supplementary  

question. Renewables were mentioned. You will  
know about the power for the minister to designate 
a single process for renewables applications.  
What is your view on that proposal? 

Andy Rosie: There is some merit in it. Where 
the same sort of activities will have the same sort  
of impact, it might make sense to develop a 
common approach from which the industry can 
learn the developing wisdom and design to take 
account of the issues. That could lead to certainty  
in the regulatory process, therefore it would be 
sensible.  

Colin Galbraith: I have a general comment on 
licensing. We do not see the need to add any 
specific licensing requirements, but we support the 
streamlining that was outlined earlier. There is an 
important bit of work behind that, on the 
environmental thresholds in the bill. We would like 
to be involved in the thought process on them, the 
result of which could have quite a bearing on what  
is licensable and what is not licensable. It would 
be good to have a realistic consultation period to 
allow us and others to comment on any proposals  
as they come along. We welcome the process that  
the bill lays out and highlight the environmental  
thresholds issue behind it, which will take a bit of 
further evaluation.  

John Scott: So you would like there to be a 
consultation in order to define or better define the 

activities that should be licensed as opposed to 
registered and vice versa.  

Colin Galbraith: Yes. I return to the fact that a 
whole raft of new ways of working and thinking will  
be introduced, which will take a little bit of 
development through the implementation phase.  
The details of what it is and is not appropriate to 
license in a particular way will need to be 
considered.  

John Scott: Notwithstanding that, do you have 
views on what an appropriate threshold might be? 

Colin Galbraith: No, not at this stage. That  
must necessarily come further down the line.  

Liam McArthur: On renewables, I have been 
made aware of concerns about the requirements  
relating to the decommissioning of marine devices.  
Obviously, there is no advantage to be gained 
from leaving the seas cluttered with debris after 
wave or tidal devices have reached the end of 
their useful li fe, but there seems to be evidence 
from the oil and gas sector in particular that the 
creation of arti ficial reef shelters, for example, can 
benefit spawning grounds. Is there flexibility? Do 
we need to build flexibility into the licensing regime 
so that requirements exist, but reviews can, in due 
course, establish whether the removal of a device 
or the clearance of a site is in the best interests of 
the marine environment? Is that approach 
reflected in the bill as it stands or should we fix  
things through the bill or subsequent guidance? 

Colin Galbraith: We are still learning across the 
globe about the principle of reef creation. In 
particular locations in some circumstances it can 
be beneficial. From what I know of the matter, it  
very much depends on the structure that is 
deposited. Obviously, the chemical side must be 
dealt with separately, but in some circumstances 
artificial reef creation can be advantageous. We 
would like to consider the matter with the industry  
beyond the enactment of the bill to find out how 
things can best be done. 

I should say in passing that we hope to work  
with the renewable energy industry to ensure that  
it can develop in a way that minimises impacts on 
the environment. We hope that the discussions 
that we are having now will continue in parallel 
with those on the bill.  

Andy Rosie: There may be another useful 
parallel with the controlled activities regulations,  
under which a licence will remain in force until the 
operator applies for a surrender. At that point,  
decommissioning and any clear-up that must take 
place can be talked about. The licence will remain 
in force until a conclusion is reached.  Those 
arrangements are flexible enough to take account  
of the possibility of equipment staying put or being 
removed because it poses a risk. 
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The Convener: You mentioned the regulations 
on controlled activities. Will you expand on their 
pros and cons? Are they fit for purpose? Can they 
take account of cumulative impacts and different  
sensitivities in different locations, or could they be 
adapted to do so? 

Andy Rosie: The legislation is much improved 
from previous legislation, because it allows us to 
take account of activities that affect the water 
environment. The legislation’s terrestrial 
application is expanded to dealing with 
impoundments and abstractions, which were not  
controlled in Scotland before.  

The legislation provides us with additional tools  
for taking account of cumulative impacts. Even 
registration is used very much to allow us to know 
where things are. Activities that are small and 
fairly low impact on their own might exert a 
significant impact when taken together. The 
registration level allows us to take account of that.  
If a problem exists, we can escalate from 
registration to licensing, so that we can apply  
conditions that might address the cumulative 
impact. The mechanism is better. 

What the bill proposes could have the same 
proportionality. It is important that regulatory  
intervention is proportionate to the degree of 
environmental risk. That is a sound premise for 
any regulatory approach.  

The Convener: Will you expand on the benefits  
of a tier of general binding rules and how that  
might add to the existing proposals? Would adding 
such a tier create additional costs? 

Andy Rosie: The bill identifies a lower tier,  
which is more loosely defined as orders that might  
be issued to identify activities that do not require 
even registration. That approach is more informal. 

General binding rules  have the benefit of being 
identified and going through a consultation 
process. Awareness of them might be greater up 
front, so anybody who proposed an activity would 
see clearly that, as long as they conformed with 
the general binding rules, that would be fine—no 
regulatory intervention would be made. Under the 
arrangements in section 24, a gradual build-up 
takes place. There is nothing in the bill just now, 
but Marine Scotland might identify activities that  
would attract a similar approach to that of general 
binding rules. However, that would not be built into 
statute. The bill’s approach is similar and is  
perhaps more flexible, but it might not be as overt  
for people who work in the environment and who 
want to know what they will face.  

Peter Peacock: I will move on to marine 
planning partnerships. All the witnesses were 
present during the earlier discussion about  
partnerships and their make-up in particular.  
Views were not unanimous, but I got the sense 

that people wanted clearer guidelines and 
leadership, clarity about where the resources to 
support all  that would come from and a clear 
framework on what was and was not to be 
considered. Having heard that earlier 
conversation, do you have views to add? 

Andy Rosie: I have been lucky enough to be a 
part of the water framework directive river basin 
planning process. I have chaired the west  
Highland area advisory group since its inception 
and I have now moved on to chairing the north 
Highland area advisory group. Such groups bring 
together a range of interested parties—people 
from local industry and commerce who work in the 
area and who represent activities there; port  
authorities; local authorities; and agencies such as 
SNH, the Forestry Commission, the Scottish 
Government’s rural payments and inspections 
directorate and us. 

Our group includes representatives of the 
Scottish Landowners Federation, fisheries trusts 
and district fishery boards. We all come together 
to talk about issues in the area. There are 10 area 
advisory groups covering Scotland. Each group 
covers quite a big area; I am mindful of the 
comments that were made earlier about scale.  

There are opportunities to align—and possibly,  
to realign—the advisory groups that we have set  
up with marine planning partnerships, so that both 
pieces of businesses can be dealt with by the 
same characters. Forum fatigue is an issue, as the 
same people are required to sit around many 
tables. We have an opportunity to simplify the 
process. The area advisory groups already deal 
with aspects of the marine environment up to the 
3-mile limit, so we are already involved in 
discussions about coastal waters, setting 
objectives and identifying what must be done to 
meet them.  

There is an overarching national advisory group 
that includes representatives of the Convention of 
Scottish Local Authorities, the Confederation of 
British Industry and the national agencies. It seeks 
to bring a consistent approach, so that the areas 
work within clear guidelines, while taking account  
of local interests. It has been interesting to see 
how the set-up works. Everyone around the table 
in the west Highland area advisory group came 
with their own interests and agendas, but it is 
amazing how many different interests can reach 
consensus when they buy into the process. There 
is already a successful framework that is guiding 
the new approach.  

Colin Galbraith: We endorse Andy Rosie’s 
comments. The experience that he has outlined 
has been productive for us and seems to bring the 
right people together. In principle, we welcome the 
development of that approach, as it provides local 
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involvement and buy-in. We need a mechanism 
that allows for that in the implementation of the bill.  

George Hamilton: I agree with everything that  
has been said. Important points have been made 
this morning about the resources that will be 
available to partnerships, who will give a lead and 
the clarity of partnerships ’ objectives. Highland 
Council is keen to get involved in partnerships and 
sees itself as playing a lead role in some respects, 
although that is yet to be decided. If the structure 
that is already in place is ideal, I see little point in 
changing it, but it may not be ideal.  

Peter Peacock: Andy Rosie described what  
happens in the area advisory groups. I understand 
that all of them are chaired by SEPA. We have 
heard arguments for Marine Scotland playing the 
equivalent role within the new framework. In light  
of your experience, do you commend that  
approach as a way of ensuring that there is clarity  
of purpose within the partnerships? I presume that  
you resource the area advisory groups. Do you 
commend the extension of that approach to the 
new framework? 

Andy Rosie: I was going to make the point that  
you have just made—you are absolutely right. It  
would be sensible for Marine Scotland to lead and 
co-ordinate the marine planning partnerships. I 
suggested that the partnerships be aligned with 
area advisory groups—we would swap chairs with 
Marine Scotland when dealing with marine 
business. 

I agree that the approach needs to be 
resourced. We must be able to provide information 
for members, so that when they come to meetings 
they are well informed and have the data that are 
available. That takes significant resources; we 
have been resourced for that  purpose and have 
found that we have needed every penny that we 
have been given. I endorse the suggestion that  
Marine Scotland should lead, and that it should be 
properly resourced to do the job.  

Peter Peacock: My next question is directed at  
George Hamilton in particular, but I will be 
interested to hear other witnesses ’ comments. For 
many years, you have been involved in coastal 
zone management, producing indicative fish farm 
framework plans and dealing with inshore fisheries  
issues. 

When we were in Oban recently, we heard that  
the Sound of Mull project, which combines Argyll 
and Bute on the one side and Highland on the 
other, had encountered some issues about how to 
merge the project’s process with Highland 
Council’s existing processes—in fish farming, for 
example. You will have heard the earlier 
discussion about how all that fits together. Can 
you give us some perspective on how you think  
everything will fit together, on your current  

responsibilities and on the new responsibilities of 
the regional partnerships? 

12:15 
George Hamilton: There are opportunities to 

build relationships within the marine planning 
partnership or regional areas. You spoke about  
the potential use of artificial reefs. That is a good 
opportunity to work with inshore fisheries groups 
regarding an MPA in connection with the science 
and research issue that has been identified.  

We produce aquaculture framework plans. If we 
had a national marine plan and regional marine 
plans, the latter would include aquaculture. If we 
are to be part of a regional marine planning 
partnership process, I do not see the need to 
produce framework plans too, and I imagine that  
the whole thing would become integrated. We 
would put more of our efforts into the regional 
marine plan, which would involve broader-based 
coastal zone planning. Other activities would be 
involved too, but I think that the aquaculture plan 
would move into the regional plan. 

Peter Peacock: From your experience, and 
given the interests of your local authority, you think 
that all that can be made to work quite 
satisfactorily and you see no particular conflict  
between the responsibilities of the different groups 
that operate.  

George Hamilton: I would not say that it is that 
clear. The proposals can be made to work, but  
they are entirely new, as has been said many 
times today. As time passes, operations will begin 
to bed in and will become the norm. Yes, the 
system can be made to work, but it will take a long 
time to get things organised properly. There needs 
to be a close working relationship between Marine 
Scotland, local authorities and stakeholders—we 
have been through that already this morning.  

Andy Rosie: Experience from the area advisory  
groups that we have been involved in suggests 
that they are effective in identifying the issues that  
have to be addressed. We do not talk about  
individual activities or businesses, which would not  
be appropriate as there might well be vested 
interests around the table. However, we do talk  
about sites that must be improved, and we identify  
them when we are setting objectives. The 
regulatory process is a statutory process that has 
a fairness element built into it. Therefore, there is  
a public advertising process that is separate from 
the area advisory groups. There is no conflict of 
interest, and we are careful that nobody on the 
area advisory groups can use their influence to 
affect somebody else’s interest. The system 
seems to be working very well, and I have not  
identified any conflict of interest that has cropped 
up in such a way so far. However, we are very  
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much aware of the issue and it is important that it 
is addressed in the constitution and make-up of 
the groups.  

Colin Galbraith: Any local partnership grouping 
in which we have been involved has been very  
productive. However, to make a simple 
observation, it is quite time consuming to get  
consensus and find a way forward and the results  
are medium term. It is right to examine the 
medium-term and long-term resource needs to 
ensure that any local grouping is effective. Such 
groups work at a very significant level with regard 
to the implementation of what we are discussing 
today. 

Andy Rosie: The size of groups is another 
issue that has concerned members. Our area 
advisory group has about 25 members and is  
made up of representatives. For example, if there 
are distilleries in the area, we have a 
representative from the whisky industry, but we do 
not have representatives from individual 
companies.  

A forum sits beyond the area advisory group—it  
is a wider stakeholder interaction, in which the 
area advisory group holds meetings in different  
localities, inviting members of the public and 
interested parties to come and give us their views.  
We listen to and take account of those views. That  
mechanism for a wider forum would perhaps 
address the difficulty that would arise if 50 people 
wanted to be on the marine partnership. We have 
developed the approach. It has taken us two or 
three years, but it now seems to be working. We 
are getting some good feedback from the forums. 

John Scott: You are confident that, given time,  
patience and money, you can integrate the marine 
spatial element with the terrestrial planning 
element. You think that that can be achieved quite 
easily and you see no real problems with that.  
That will be an essential part of the overall 
ecosystem approach.  

Andy Rosie: Indeed. The marine environment 
presents particular challenges, which are separate 
and different from catchment management. As 
was said earlier, the water can move always, 
whereas when you are managing a catchment,  
you start from the top of the hills and go out to the 
coastal zone. On the business of what size you 
have to be to take account of the ecosystem, you 
take account of the fact that many of the species  
that you are interested in spawn and have a 
planktonic phase and move over wide areas 
before they develop into larger entities. You take 
account of that when you are planning your 
system and sizing your management zones. There 
are definitely challenges there. It is up to all the 
agencies to work together closely and it is up to all  
the interested parties to make things work.  

Elaine Murray: You heard the exchanges about  
the aquaculture industry ’s concerns about  
remaining within the remit of the Town and 
Country Planning (Scotland) Act 1997 and its  
preference that planning activities should be 
consented by Marine Scotland, with the possibility 
of licensing being devolved to local authorities.  
SEPA also has functions in relation to the 
regulation, licensing and monitoring of the 
aquaculture industry. I understand that there were 
discussions about whether those functions should 
remain with SEPA or be transferred to Marine 
Scotland. Mr Galbraith, why do you think that the 
functions should remain with SEPA? Will you 
comment briefly on the proposals that the 
aquaculture industry has made about its  
preferences for the planning system? 

Colin Galbraith: I would be delighted to, but I 
had better not, because I am from Scottish Natural 
Heritage. I had better pass over to Andy Rosie to 
answer that.  

Elaine Murray: Sorry. 

Andy Rosie: We have a long history of 
developing a regulatory approach with the 
industry. As it has grown up, we have grown up 
with it. We have developed approaches that are 
very much risk based; they are about licensing the 
activity where it has potential impacts on the 
marine environment. We have quite a mature 
regulatory process in place, which has allowed the 
industry to develop quite successfully to a point  
where, in relation to the length of its coastline,  
Scotland produces more farmed fish than any 
other country does—it is not behind the game in 
terms of spatial distribution. 

We feel that the regulatory process has served 
the industry very well and we would certainly like 
that to continue, because it is an integral part of 
our river basin planning approach to the coastal 
zone. It would make no sense for us to lose the 
regulatory function for the coastal industries, given 
that we are obviously working to meet the 
objectives in the coastal zone already. We see the 
interface between Marine Scotland and SEPA as 
being very much where the water framework 
directive meets the marine strategy directive. It is  
clear that Marine Scotland will take on board the 
challenges of the marine strategy directive. At the 
moment, the boundary is at the 3-nautical-mile 
limit. It is therefore important to continue the 
coherent approach that manages activities on the 
land and in the coastal zone to meet the water 
framework objectives. The new approach very  
much takes it from there and moves out to the 
200-mile limit. 

George Hamilton: The aquaculture planning in 
the town and country planning system is not nearly  
so mature, although local authorities have had 
long experience of planning for aquaculture,  
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whether that is through the aquaculture framework 
plan forward planning or through the consultation 
processes that have been in place since about  
1986 for Crown Estate leases. My local authority is 
of the view that the planning process should stay  
with local authorities. I would like more clarity on 
what the industry proposed this morning, so that I 
can think about it more carefully. Not all local 
authorities are convinced that they want to keep 
on the development planning aspect—they want to 
look more to enforcement. However, Highland 
Council is keen to keep that planning power.  

John Scott: I will raise an issue on behalf of the 
shellfish growers. At our meeting in Oban, Walter 
Speirs mentioned that the designation of shellfish -
growing waters, which currently falls under the 
shellfish waters directive, will come under the river 
basin management plans as part of the water 
framework directive,  but that no designation for 
shellfish-growing waters has yet been specified in 
the river basin management plans. How will  
specific designation for shellfish-growing waters  
be continued and maintained and under which 
legislation? 

George Hamilton: That is a question for Andy 
Rosie—I am not sure.  

Andy Rosie: I will attempt to answer that. The 
shellfish waters directive has a mechanism for 
designation of waters where shellfish growing is  
important, and such designations have taken 
place for several years. The directive is to come to 
an end and will be subsumed into the water 
framework directive, but the requirement to carry  
on the designation process will carry into the water 
framework directive and a similar approach will be 
applied. Where water is important for shellfish 
growing, the designation will continue and the 
protection measures will be brought to bear.  

The important aspect is that, with better coastal 
zone planning, we have the opportunity to diffuse 
some of the conflict that the shellfish industry has  
where, for example, it works fairly close to a 
settlement that has sewage discharges. Coastal 
zone planning will perhaps identify potential 
conflicts. Sometimes, we can improve the quality  
of the sewage treatment to meet the shellfish 
industry’s requirements but, in other cases, it 
might make sense to put a bit of geographical 
distance between the two conflicting interests. The 
other aspect is that activities inland are also a 
potential threat to the shellfish farming industry, as  
a result of diffuse pollution from agricultural 
sources, for example. We must take account of 
that, too. We do not envisage any diminution of 
the approach when the shellfish waters directive 
comes to an end. However, it is important that we 
take account of the industry ’s interests, as we 
recognise that it is an important industry for 
Scotland.  

The Convener: I thank the witnesses for coming 
to give evidence. Any supplementary in formation 
should be sent to the clerks by Wednesday 17 
June, so that it can inform our next evidence-
taking session, which will be on 22 June in the 
Solway Firth area. That concludes the public part  
of the meeting. I thank all the interested members  
of the public for attending.  

12:29 
Meeting continued in private until 12:56.  
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10 June 2009 (16th meeting, session 3 (2009)) – Supplementary Written Evidence 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH ENVIRONMENT LINK 

 
Thank you for giving Scottish Environment LINK the opportunity to give oral evidence on the 
Marine (Scotland) Bill last week (Wed 10 June). Time prevented the issue of Marine Protected 
Areas (MPAs) being discussed during our evidence session, but your Committee discussed this 
with both the Scottish Government and SNH. Therefore, it may be useful for me to reiterate our 
views on MPAs and, more specifically, the type and level of consultation we believe is appropriate 
for the two distinct stages of first selecting and then managing a MPA. 
 
The decision to designate a MPA must be made on scientific criteria alone. If an area meets these 
criteria, Scottish Ministers must proceed with designation. The only flexibility, as stipulated in the 
Bill, is in areas where the desirability of designating two or more areas is equal. In such scenarios, 
Scottish Ministers may have regard to social or economic consequences of designation in making 
their decision of where - not whether - to designate. 
 
Ensuring that sites are selected using scientific criteria alone does not mean that socio-economic 
concerns are ignored – it means they are considered at the appropriate stage i.e. when making 
management decisions.  Designating an area does not prevent any activity or interfere with any 
rights – these effects are a result of the management decisions about what does or does not 
happen in the area.  It is in the management arrangements that socio-economic concerns should 
be addressed by creating mechanisms to ensure the appropriate tests are met within the context of 
balancing public interests. 
 
In order to prevent misunderstandings and to manage the expectations of stakeholders, it is vital 
that the consultation process clearly sets out the range of options available at both the designation 
and management decision stages of creating MPAs.  
 
It must be made clear that if an area meets scientific selection criteria for designation, then 
stakeholders may be asked to present further scientific information, for example on the designating 
feature. It is misleading and unfair to suggest to stakeholders that socio-economic issues of 
importance to them may influence the selection of a site, when this is simply not the case in Natura 
sites or, as currently specified in the Marine (Scotland) Bill, new national protected area models. 
 
SE Link 
17 June 2009 
 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH FISHERMEN‘S FEDERATION 

 
The Convener of the Committee invited those giving evidence to the Committee on 10 June 2009 
to make, if so advised, a subsequent submission in writing.  The Scottish Fishermen‘s Federation 
wishes to take advantage of that invitation to emphasise certain matters which were discussed, and 
some that were not.  Its submission follows by reference to the Parts and Sections of the Bill. 
 
The Federation expresses the hope that the Committee will seek to take further evidence from it 
later in the process.  The importance of this measure to each fisherman in Scotland cannot be over 
emphasised.  It is essential that not only is the effect of the proposed legislation clearly understood, 
but also is brought into effect in a form which so far is possible can be fully supported by all those 
having a legitimate interest in it. 
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Part Section Subject Comment 

2 
 

Marine 
Planning 

3 Marine 
Plan 

Peter Peacock MSP probed the connection 
between a Marine Plan and the management of 
fishing activity.  The SFF in his evidence suggested 
that the management of fishing activity is a matter 
for the Common Fisheries Policy.  It wishes to 
emphasise, in saying that, that it understands that 
the Marine Plan will have no different an effect upon 
fishing activity than any other activity which the 
Marine Plan pretends to regulate. So where fishing 
activity demands to be regulated by the Plan, for 
example as a consequence of a Marine 
Conservation Order restricting fishing activity within 
a Marine Protected Area, it will be.  The Marine 
Plan however will not regulate fisheries 
management nor technical conservation matters, 
generally.  There is no intention in the drafting, as 
SFF sees it, that the plan would regulate such 
matters. 

 8 Delegation SFF agrees strongly with the concept of delegation 
to Scottish Marine Regions.  As the Committee 
itself discerned, it is important that there is 
consistency across the regions in relation to policy 
even if, given different circumstances, regionally,  In 
those circumstances, consistency is best achieved 
by Marine Scotland, being the agent for the 
policymaker, chairing each of the policy 
partnerships.  Apart from achieving consistency, 
this arrangement should achieve proper funding 
and resourcing. 
 
SFF is also clear that the partnerships should not 
be dominated by any one faction.  Its experience of 
marine planning is that the most effective forum is 
where all participants understand that they are, and 
act as an equal of each of the others. 

3 
 

Marine 
Licensing 

18/29 Application 
and Appeal 

The draft has shown no appreciation of the 
difference between terrestrial and marine 
consenting.  The argument was put at the hearing, 
for statutory pre-consultation discussions with 
affected parties and a third-party right of appeal.  
The right of appeal should be restricted to those 
with an economic interest in the planning unit.  The 
reason for the right of appeal is that the grant of a 
licence can have the effect of depriving affected 
third parties of an income or worse.  The effect also 
is to restrict the public rights of navigation and 
fishing.  These important public rights require to be 
protected by a tribunal which is independent of the 
regulators. 
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 25 Environme
ntal Impact 

While an activity may be judged to be of minimal 
environmental effect or, because it has a discharge 
consent, it does not need a marine consent, the 
mechanical process involved in implementing the 
permission may interfere physically with marine 
activities.  This possibility is all too real and has 
occurred.  Consequently, it is important to reserve a 
right to subject an activity which otherwise would be 
registrable only, to the licensing procedure, where it 
might have the effect of interfering with a third-party 
activity.. 

 37 -- 41 Monetary 
Penalties 

The system proposed for administrative penalties is 
unacceptable.  Those against whom a breach of 
duty is alleged must have the alternative of a 
judicial process to having to accept an 
administrative penalty. 

 54 Aquacultur
e 

The purpose of the Act is to introduce, where 
competent, one system of marine consenting.  To 
except marine fish farm planning, but only where a 
Local Authority wishes the right to continue to 
administer a terrestrial planning system, is beyond 
any justification.  Indeed it is noted that none is 
given.  The subsuming of marine fish farm planning 
into the marine system does not diminish the 
influence of the relevant Local Authority, as it will be 
firmly involved in the marine planning partnership.  
What it would do however is to achieve consistency 
in the application of the relevant planning rules. 
 
It should be noted that the SFF view is one which is 
held across the marine user spectrum and in 
particular by those representing aquaculture 
interests. 

4 
 

Marine 
Protectio

n 

58 MPAs It should be noted that there is neither 
Parliamentary procedure nor any independent 
appeals system which can challenge the decision of 
a Minister to designate an MPA.  His answer is that 
the designation, in itself, does not imply any 
restriction.  However it has the same effect as 
planning blight on land.  If the Minister believes the 
test has been met for the designation there will 
inevitably be management required through the 
medium of a Marine Conservation Order.  It is 
therefore a firm view of the SFF that designation 
should not be allowed to proceed without 
publication of the relevant MCO.  It is also the view 
of the SFF that the Parliamentary procedure should 
be supported by a right of appeal being available to 
affected parties, to an independent tribunal. 

 79  The Minister or his officials must be questioned 
before we get much older on the basis on which a 
hearing will be instructed.  We cannot be expected 
to agree to a process prior to understanding what it 
will entail and more importantly how it will protect 
the rights of affected individuals. 

 
Scottish Fishermen‘s Federation 
15 June 2009 
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SUPPLEMENTARY SUBMISSION FROM SCOTTISH SALMON PRODUCERS‘ ORGANISATION, 

11 JUNE 2009  

Introduction 
 

Since its initiation in the 1970s aquaculture has developed into one of Scotland‘s most important 
and successful rural industries, especially in the Highlands and Islands where the viability of many 
communities is sustained by the employment it provides. Scottish Government statistics

5
 show that 

the primary production of the aquaculture industry is valued at some £400m per annum made up of 
£382m for farmed salmon, £10m for rainbow, brown and sea trout, £2m for other species and £5m 
for shellfish. Aquaculture is Scotland‘s single largest food exporting sector making up over half of 
the more than 50% of total food exports represented by fish and seafood products. Aquaculture 
creates about 1,500 direct jobs on farms and a further 4,700 in processing and manufacturing. 

 
Scotland is amongst the world‘s leading farmed salmon producers; whilst a smaller producer than 
some of its competitors, such as Norway, it has established an enviable international reputation for 
the high-quality of its products. Scottish salmon has been awarded EU Protected Geographical 
Indication (PGI) status in recognition of the distinctive characteristics of the product and the marine 
environment in which it is produced and the French Label Rouge accreditation which denotes 
superior quality. Backed by the an independently audited Code of Good Practice for production

6
, it 

has become an iconic market leader in the UK and internationally. 
 

The UN Food and Agricultural Organisation (FAO) has highlighted that the world‘s demand for fish 
cannot be met by the sea-catch industry and further development of aquaculture – which presently 
contributes  almost 50 % of the fish consumed by man – is the only sustainable  option for the 
future. This view has been reinforced at EU level – where over 60% of the seafood consumed is 
imported – by a new EU aquaculture strategy

7
,  and it is a key consideration in the recent Green 

Paper on the reform of the Common Fisheries Policy
8
. 

 
The need to further develop Scottish aquaculture was recognised in the Scottish Executive‘s 
strategic framework for aquaculture in 2003

9
  and has recently been re-stated by the Scottish 

Government‘s revised and updated aquaculture strategy
10

.  It has been estimated that the industry 
could grow progressively by around one third over the next 5-7 years, strongly supporting the 
Scottish economy and the Government‘s objective of sustainable economic growth

11
. Moreover, 

the underlying market demand for fish and seafood products is increasing by 6-8% per year, so 
development is important for Scotland to maintain its present competitive position as the premium-
market provider. 

 
The Scottish salmon industry has the potential and desire to continue to develop but salmon 
farming is capital intensive and requires economically viable marine farm sites to allow it to 
maintain competitive capacity and efficiency of operation. The industry has a very good record of 
Scottish and inward investment. In the past three years salmon companies have made capital 
investments of £84m in Scotland. Some 96% of this has been in the Highlands and Islands, 
including investments in Shetland (£35m), Argyll & Bute (£23m), Highlands (£15m), Western Isles 
(£5m) and Orkney (£3m). However, such investment requires a stable and predictable planning 
regime with a long-term vision and a regulatory framework that supports and facilitates industry 
development. It should therefore be noted that there has been little development of new 
aquaculture capacity since the late 1990‘s and rationalisation of existing farms has been 
accompanied by a reduction in total production of approximately 30,000 tonnes since 2003. 
 

                                            
5 Statistics for 2007. 
6  Code of Good Practice for Scottish FinFish Aquaculture’ (2006) see  http://www.scottishsalmon.co.uk/aboutus/organisation.asp  
‘Building a Sustainable Future for Aquaculture: A New Impetus for the Strategy for Sustainable Development of European Aquaculture’ 
(COM (2009) 162) 
8 Green Paper: Reform of the Common Fisheries Policy (COM (2009)163.final). 
9 A Strategic Framework for Scottish Aquaculture (2003) The Scottish Executive, The Stationery Office, Edinburgh. 
10 A Fresh Start: The Renewed Strategic Framework for Scottish Aquaculture (2009) The Scottish Government, Edinburgh 
11

 The Government Economic Strategy (2007) Scottish Government, Edinburgh. 
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Marine (Scotland) Bill: planning and licensing overview 
 
The consultation document

12
 leading up to the publication of the Marine (Scotland) Bill, accurately 

highlighted the planning and regulatory regime for Scottish aquaculture as being overly complex 
and bureaucratic, creating barriers to the strategic objective of further developing Scottish 
aquaculture in line with the  Scottish Government‘s and the EU‘s strategic objectives.  Member 
companies of the Scottish Salmon Producers Organisation (SSPO), who are responsible for 95% 
of farmed salmon production in Scotland, fully endorsed this analysis and welcomed the prospect 
of a Marine Bill promising to address the issues. 

 
However, the industry is dismayed that the Marine (Scotland) Bill (as introduced) has singularly 
failed to deliver on that promise.  Not only does it not simplify the present planning and regulatory 
system – a stated objective of the proposed legislation - it outlines arrangements that are 
significantly more complex and less streamlined than those which currently exist. 
 
SSPO fully supports the objectives of the Marine Bill: to introduce a planning system and 
arrangements that will help to reconcile and manage competing demands on marine areas; and to 
introduce an overarching planning and marine licensing role for the Scottish Government (through 
Marine Scotland), which will set marine policies and provide an activity licensing system for marine 
activities. However, we simply cannot understand that, uniquely amongst all marine activities, 
aquaculture is excluded from the comprehensive new arrangements – despite the fact the Bill was 
specifically proposed to simplify the planning development and regulation systems for marine 
aquaculture. 

 
Planning and licensing: specific points 
 
Section 54: Power to Order Fish Farming is Not a Development 
 
Under Section 54 of the Bill it is proposed that the planning development of fish farms will continue 
to be under the Town and Country Planning Act 1997 and under the planning development powers 
of the Local Authorities, as at present. However, where individual Local Authorities do not wish to 
maintain development powers for aquaculture, responsibility will revert to the Scottish Government 
(Marine Scotland) and presumably operate under the marine licensing system. These proposals 
will have three main consequences: 
 

 The aquaculture industry will continue to suffer from the failings of the present planning 
development and regulatory system, with its divided responsibilities and multi-agency 
complexities. 

 

 Immediately or over time, depending on the decisions of individual Local Authorities, the 
aquaculture industry will be faced with two fundamentally different planning development 
and regulatory systems operating side by side, in some cases within a single Marine 
Region (as proposed). 

 

 Where there are competing or conflicting interests for use of a single marine site the 
‗competing interests‘ will be divided between the responsibilities of separate bodies, the 
Scottish Government (Marine Scotland) and the relevant Local Authority (for aquaculture). 

 
We can find no logic leading to the present proposals under Section 54 of the Bill, as the Marine 
Licensing arrangements outlined in PART 3 of the Bill fully recognise the need for local democratic 
accountability. However, if the Scottish Government feels that it is expedient to go beyond that 
provision, specifically in respect of marine aquaculture, the logical solution would be: 
 
To order that marine aquaculture will no longer be ‗development‘ for the purposes of the Town and 
Country Planning Act (1997). 

 

                                            
12

 Sustainable Seas for All (2008) Scottish Government, Edinburgh. 
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To establish the proposed activity-based marine licensing system for aquaculture under the 
Scottish Government (Marine Scotland), bringing aquaculture into the same legislative framework 
as all other marine activities. 

 
To devolve responsibility for marine licensing of aquaculture from Scottish Government (Marine 
Scotland) to Local Authorities which wish to allocate local resources to undertake the task. 

 
Taking this approach, marine licensing, including for fish farms, would be established as the 
universal system when the Marine Bill came into power (with whatever transitional arrangements 
that would be required). Local Authorities would then operate the same marine licensing system for 
aquaculture as the Scottish Government (Marine Scotland) and a single, simplified and streamlined 
activity licensing system could be introduced across all the proposed Marine Regions. Moreover, 
this would be a tried and tested approach since similar arrangements operated satisfactorily in 
Shetland and Orkney prior to the Town and Country Planning Marine Fish Farming (Scotland) 
Order 2007 
 
Section 8: Marine Regions and Regional Planning 

 
We are concerned about the vagueness and lack of structure in the proposals for the Marine 
Regional Planning under Section 8 of the Bill. The proposed arrangements seem casual and 
unrealistic in approach, and likely to create variability and inconsistency in approach, objectives 
and outcomes between Marine Regions. We believe this planning activity, which has huge strategic 
implications for the sustainable growth of the Scottish economy at the macro-economic and local 
levels, requires a much clearer focus and specialist, properly-resourced leadership. Under our 
approach outlined in paragraphs 3.2 and 3.3, we believe that this would best be met by the 
leadership being provided by Marine Scotland and the ‗group of persons‘ who will be responsible 
for the development of the regional plan being more specified. We strongly recommend that 
Section 8 of the Bill should be modified accordingly. 
 
Marine Licensing for Aquaculture 

 
The Marine Bill does not contain specific proposals on the detail of marine licences for aquaculture 
and we assume these will be developed either through secondary legislation or Scottish 
Government administrative action.  The salmon farming industry has clear views about the design 
of the licence system that is required. Specifically the approach must embrace: 
 
Permanent licences (unlimited by time) for permission to produce particular aquaculture products in 
Scottish waters. 
 
Permanent licences (unlimited by time) for the use of specific sites for aquaculture production i.e. 
the same permanent provision as under the present planning system 

 
Scope to maintain sites not stocked to allow for routine fallowing and good management practices, 
for strategic development purposes, for the relocation of active production from one site to another. 

 

 Licensing embodying the equivalent of permitted development rights to allow the 
configuration of sites to be modified and developed within the limits of overall production 
consents, to allow implementation of new technology and best management approaches at 
specific locations. 

 

 One site database held by Marine Scotland with the status of each site being properly 
classified for license and recording/reporting purposes. At present there are three divergent 
and discrepant databases held by Marine Scotland (formerly Fisheries Research Services), 
Scottish Environmental Protection Agency and Crown Estate. 
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Part 5 - Seals 
 

 Drafting Issues and Omissions 
 

Drafting changes are required in PART 5 of the Bill to address two specific points. Firstly, PART 5 
is titled ‗Conservation of Seals‘. This should be changed to ‗Protection of Seals‘. ‗Conservation‘ 
implies that the seal populations in Scotland are under threat requiring conservation measures. 
That is not the case. Scientific data indicate that the present population of Grey Seals has 
increased from around 40,000 to around 170,000 and is stable. Corresponding data for Harbour 
Seals indicates a current population of around 30,000, although the overall population has been 
declining recently. 

 
Secondly, under Section 98 (f) there is provision for authorised killing of seals ‗to prevent serious 
damage to fisheries or fish farms‘. However, there is no provision ‗to protect the health and welfare 
of farmed fish‘, despite the fact that such protection is a statutory requirement on fish farmers under 
the Animal Health and Welfare (Scotland) Act 2006. This additional clause needs to be inserted in 
the Bill. 
 
Seal Licences 

 
The salmon industry goes to great lengths through defensive net structures and various deterrent 
devices to minimise the risk of seal attacks on farmed fish. However, there is sometimes an 
unavoidable need to deal with rogue seals that ignore deterrents and are persistent in their attacks. 
Where necessary, shooting of seals is undertaken by skilled persons under strictly prescribed and 
controlled conditions. The industry therefore has no objections in principle to the generality of the 
provisions in PART 5 of the Bill or to the introduction of Seal Licences. 

 
However, there are specific concerns in respect of the reporting requirements contained in Section 
100 of the Bill.  Firstly, there is a need for all legislation to be proportional and the present proposal 
for a licensee to report each ‗killing or taking of a seal‘ to Scottish Ministers ‗as soon as is 
reasonably practical‘ seems disproportionate and unnecessarily bureaucratic. We would 
respectfully suggest that an annual reporting cycle, with individual killings or takings detailed by 
date of occurrence would be fully commensurate with any statutory or wildlife management need. 
 
Secondly, there is a deep concern on both the part of individuals and of businesses about the way 
seal licence data will be publicly reported. There is a body of seal activists in the UK who have 
shown a willingness to engage in direct and, in some cases, extreme measures. Whilst it is 
accepted that everyone has a democratic right to their views, fish farm personnel have a 
corresponding right to be protected from threats or actions in undertaking their lawful business. We 
therefore respectfully request that the Bill should make specific provision for the publication only of 
aggregate annual data relating to Seal Licences. 
 
Scottish Salmon Producers‘ Organisation  
11 June 2009 
 
 
SUPPLEMENTARY SUBMISSION FROM SCOTTISH SALMON PRODUCERS‘ ORGANISATION, 

17 JUNE 2009 

 
Introduction 
 
Following our 11 June presentation of evidence to the Rural Affairs and Environment Committee 
(RAEC), we were asked to submit supplementary evidence by the 17 June meeting. This paper 
provides our comments. 

 
Comments extending from our initial evidence 

 
The initial evidence provided by SSPO concentrated on three main topics: regional marine 
planning; a licensing system for aquaculture; the issuing bodies for aquaculture licenses. 

398



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

 
Regional Marine Planning 
 
The Bill makes provision for the designation of a public body or an ‗unincorporated group‘ to 
undertake marine planning within a defined marine region. These groups are being referred to as 
Regional Marine Planning Partnerships (RMPPs). We were concerned over the need for 
leadership, focused remit, well-organised structures, and the expertise and resources to ensure 
that RMPPs operate effectively to ensure the development of marine planning and the proper 
linkage between the national and regional marine planning. The groups represent a highly 
discretionary planning system based on a democratic consensus across a wide range of elected 
and non-elected stakeholders, some representing single interest groups. 
 
Our suggestion was to task Marine Scotland to lead the RMPPs to ensure that the regional marine 
plans were delivered which took full account of national and international policies and statutory 
requirements. We were pleased to discover this was a widely shared view. 
 
Andy Rosie of SEPA suggested that there might be commonality between the RMPPs and the 
SEPA River Basin Advisory Groups. We agree that the two groups may have some commonality of 
membership. However, they do not have the same purpose and we believe there may be conflicts 
of interest between the two groups. We recommend that the RAEC seeks views from the 
Association of Scottish Shellfish Growers on this matter. Our view is that Marine Scotland must 
have a clearly stated and unimpeded responsibility as the competent authority for Scottish marine 
resources. 
 
Licensing System for Aquaculture 
 
We consider that for the Marine (Scotland) Bill to reduce the overwhelming complexity and 
bureaucracy of the present system and deliver the streamlined system for aquaculture that the 
Scottish Government promised, the existing legislative framework must be changed.  This requires 
the Government to order that aquaculture is not a development under the terms of the Town and 
Country Planning Act (1997) but is within the jurisdiction of a new purpose-designed marine 
licensing system. 
 
We have commented elsewhere on the characteristics required of the aquaculture licensing 
system. These include: permanent licence approval; activity licensing (streamlining the licensing 
process); scope to maintain sites stocked or not stocked for management and development 
purposes; and ‗permitted development‘ arrangements. This would allow aquaculture to be brought 
into the same overarching licensing system as all other marine activities and would remove the 
prospect of the industry having to deal simultaneously with two entirely different legislative 
frameworks (which is the case under the Bill in circumstances where both Local Authority and 
Marine Scotland systems may apply side by side). 
 
The required changes to the Bill can be simply effected by: 
   
i) redrafting the first statement in Section 54 (3)(1) of the Bill to read: 
   
(1) ‗Scottish Ministers order that – ‗ 
 
  and 
 
  ii) deleting clause Section 54 (3)(2). 
 
Issuing of Aquaculture Licences 
 
We wish to emphasise to the RAEC that the introduction of a purpose-designed aquaculture 
licensing system (as in 2.5) is an entirely separate consideration to the question of who issues the 
aquaculture licence to the business operator; the two matters should not be confused (as they are 
in the Bill, as presented). 
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There is an arguable case, which we anticipate will be made to the committee that all licences 
could be provided directly by Marine Scotland. This would follow a similar approach to the highly-
regarded model adopted for Scottish waters by the Department of Energy and Climate Change 
(DECC) Unit in Aberdeen. However, there is also a history of both Shetland Islands Council and 
Orkney Islands Council successfully operating a ‗Works Licence‘ system for many years prior to the 
introduction of the Town and Country Planning Marine Fish Farming (Scotland) Order 2007. The 
SSPO considers that either or both Marine Scotland and Local Authorities could issue licences if a 
single streamlined licensing system was adopted. 
 
We have received representation from some of our members in Shetland that a local point of 
licensing would be preferred and there is an understandable view that licences should continue to 
be issued by the Shetland Islands Council. The Council is also demonstrably efficient in dealing 
with applications; a recent SSPO survey indicated that Shetland Islands Council took an average of 
4 months to deal with aquaculture planning applications as compared with 9 months for Highland 
Council, for example. 
 
Our solution to the potentially divergent decisions of Local Authorities on whether they wish to 
invest resources in maintaining a role in aquaculture licensing is for the Scottish Government to 
delegate the issuing of licences to those Local Authorities who wish to undertake the role and can 
provide the resources to do so. This could be achieved by a small insertion (as underlined) in 
Section 16 (1) of the Bill so that it reads: 
 
 (1)  No person may – 
 
   (a) carry on a licensable marine activity, or 
   (b) cause or permit any other person to carry on such an activity, 

except in accordance with a marine licence granted by the Scottish Ministers or by a 
body to which Scottish Ministers have delegated the power to grant a licence. 
 

The committee asked us to explain how this approach would remove ‗inconsistencies‘ in licensing 
decisions between two different Local Authorities or between a Local Authority and Marine 
Scotland when more than one licensing body had responsibility in a marine region. Our view is that 
licensing is a criteria-referenced, evidence based process with a quasi-legal or statutory status 
(depending on the aspects of licensing considered). Since the criteria for approval of a licence and 
evidence in support of an application will be specified (in some parts as a result of a statutory 
requirement), any competent licensing body following an objective and transparent licensing 
process will come to the same decision for or against issuing a licence. We envisage that 
consistency of decision making will be further enhanced by Marine Scotland‘s oversight and 
reporting of the totality of Scottish aquaculture statistics, including those for licensing

13
. 

 
The RAEC may find it helpful to know that a recent SSPO survey indicated there is currently an 
average of 18-19 aquaculture planning applications per year (mainly for site modifications) across 
the 6 Local Authority areas where aquaculture is a significant marine industry. With this level of 
application it is challenging for all authorities to maintain the level of specialist expertise required to 
deal with aquaculture applications. We think there could be major benefits to the Local Authorities 
and to industry from cooperation between Local Authorities in sharing resources for aquaculture 
planning. We would also note that the change to marine licensing will introduce a need to ensure 
sufficient resources to allow a smooth and efficient transition from the present planning system. 
 
Appeals processes 
 
The RAEC specifically requested further comments on planning and licensing appeals (two 
separate matters) under the Bill. This question was posed particularly in regard to the fact that 
Marine Scotland has been established as a Scottish Government Department (rather than any 
other type of governmental body). 
 

                                            
13

 There is an existing Scottish Fish farms Annual Production Survey undertaken by Marine Scotland (see 
http://www.marlab.ac.uk). The oversight and reporting approach used by the Food Standards Agency in 
respect of the Local Authorities delivery of food safety services is a relevant model for comparison.  
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We believe there need to be appeal processes both in regard to planning and (separately) licensing 
decisions, with the right to appeal being confined to interested parties. Since Marine Scotland is a 
Scottish Government Department we believe that it will be necessary to establish an Ombudsman 
mechanism to deal with its decisions. In the case of licensing appeals against decisions made by 
Local Authorities operating under devolved powers (see paragraph 2.10)  we consider Marine 
Scotland could provide the appeals mechanism. 
 
Scottish Salmon Producers‘ Organisation 
17 June 2009 
 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH NATURAL HERITAGE, 11 JUNE 2009 

 
SNH is the Government agency charged with the conservation and enhancement of Scotland‘s 
habitats, wildlife and landscapes, with facilitating their enjoyment by the public and with increasing 
the general level of understanding about this resource. Its statutory purposes also include ensuring 
that the natural heritage is used sustainably. 
 
We are supportive of provisions in the Marine (Scotland) Bill.  In our view they represent a turning 
point in the management of Scotland‘s seas. They offer the prospect of a more integrated, forward-
looking approach to management that takes proper account of nature conservation alongside other 
uses of the sea. They raise the prospect of recovery for features that are under threat, and provide 
the basis for a rational approach that founds decisions about future use on the condition of marine 
ecosystems. With these additions to the legislative and management framework, Scotland should 
be able to deliver its contribution to an ecosystem-based approach to management of activities in 
the marine environment. The following comments propose modifications that would strengthen the 
role of the Bill to sustain Scotland's natural heritage. 
 
Part 2.  Marine Planning 
 
The introduction of a marine planning system is one of the most far-reaching elements of the new 
proposals.  A planning system should be able to integrate the current sectoral approaches to 
marine management. It should be able to guide the spatial distribution of activities and ensure they 
occur within areas most appropriate for them. It should be able to take a strategic approach to the 
delivery of multiple benefits from Scotland's seas, and to manage cumulative impacts. Through its 
links with broader management it should complement the role of Marine Protected Areas. It offers 
the prospect of flexibility and adaptability, and the recognition of ecological as well as 
administrative boundaries. Spatial mechanisms have roles in sustainable resource use (eg 
preventing damage to nursery areas and other vulnerable fishing grounds), as well as in 
safeguarding features of natural heritage value. 
 
In our view a proactive and planned approach to the management of marine resources has 
potential benefits for the whole of Scotland's waters.  Such a marine planning system would benefit 
from a statutory purpose clearly founded on the principles of sustainable development and 
environmental protection. In the absence of any reference to the tier of planning linking Scotland 
with the UK and internationally, in our view the Bill should make provision to ensure compliance at 
all times with international obligations, such as the Marine Strategy Framework Directive.   It should 
contribute to high level objectives already agreed to by Scottish Ministers and conform to the 
National Planning Framework. This issue has particular relevance for the Solway Firth, where 
coordination between the Scottish and UK Marine Bills will be required to deliver effective 
management for a single ecosystem unit. 
 
We support provisions to set out national marine objectives, as a means to achieve overall 
strategic goals for maritime management. The integration of social, environmental and economic 
objectives to secure ―multiple benefits‖ needs to be guided by recognition that for its long term 
survival the human race has to live within the limits of the ecosystems that make up the natural 
world. For this reason we envisage an important role for marine ecosystem objectives underpinning 
economic, social and environmental priorities, and setting out the environmental limits within which 
sustainable development can continue to take place. Getting the balance of these objectives right 

401



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

in the planning system and associated licensing decisions will play an important part in ensuring 
that we fulfil our obligations towards achieving Good Environmental Status under the EU Marine 
Strategy Framework Directive. 
 
We support the flexibility over delegation of functions for regional marine planning, such that 
regional planning could be carried out by Marine Scotland, a public authority or a Marine Planning 
Partnership, depending on local circumstances. We consider there is a need for further work to 
establish the pros and cons of these different options, the circumstances where each option may 
be most appropriate and the remit, structure and resourcing of a Marine Planning Partnership that 
would be needed to enable it to fulfil regional marine planning duties. 
 
Because of the way fisheries affect all aspects of marine management, it will be very important to 
ensure effective integration between regional marine plans and the relevant Inshore Fisheries 
Group management plans. Fishing has been, and remains, the most significant modifying influence 
on marine habitats and species. Fish stocks of several commercially important species are at 
historically low levels, and in some instances are considered to be outside safe biological limits. 
Mean fish sizes are smaller, diversity amongst fish stocks is declining, and the structure of marine 
communities has been altered significantly. At the same time, fishing effort remains above levels 
that will allow stocks and hence the environment to recover. As stocks of popular species have 
declined, some fishing effort has been transferred to other species, making them vulnerable to 
over-fishing. Fishing is implicated in habitat disturbance, damage and changed community 
structure through heavy fishing gear dragging across the seabed, along with possible genetic 
changes in fish stocks as a result of sustained fishery pressure. Reduced fish populations (e.g. 
sandeels) impact directly upon predator populations including those of birds and marine mammals. 
 
We welcome the statement in the policy memorandum that ‗Scottish Ministers remain committed to 
Integrated Coastal Zone Management (ICZM) as a strategic management process….across the 
land/sea interface‘.  There is no reference to ICZM on the face of the Bill: ICZM may not be an easy 
process to translate through legislation. It is useful that the Bill clearly requires effective 
coordination between terrestrial and marine plans; this will go far to resolving many of the problems 
that ICZM is designed to address. We would stress that ICZM seeks, in addition to planning, to 
ensure that management of inshore waters is coordinated.  Even when marine plans are in place 
there is likely to be a need for ongoing liaison and dialogue between stakeholders to ensure 
coordinated implementation, along with provision for conflict resolution and joint projects. This 
suggests that alongside marine planning, there may be ongoing ICZM functions for Marine 
Planning Partnerships. 
 
Part 3. Marine Licensing 
 
We support the intention of streamlining the current licensing system and in particular to merge the 
licensing functions under Food and Environment Protection Act Part II and Coastal Protection Act 
Part II and to introduce a new marine licence which focusses effort on those developments 
considered to be likely to have the greatest risk associated with them in terms of environmental 
impact.  We also support the provisions under Part 2 for public authorities to take decisions in 
accordance with the relevant marine plans. 
 
We understand that statutory consultee status for the new marine licence will be determined by 
order.  We are keen to learn from the reform of the terrestrial planning system, particularly in terms 
of not being consulted on every application, but equally to be confident that the new system will 
deliver effective  protection for Scotland‘s marine natural heritage. We also need to be aware of the 
differences between terrestrial and marine approaches.  For example, the lack of available 
information can often hinder good decision-making.  There may be a need for some interim 
agreements to be put in place until MPAs and regional marine planning are up and running.  
Hopefully both will help to better guide  activities/developments to apporpriate locations in future. 
 
We continue to support the priniciple of focusing on those activities/developments considered to 
pose the greatest risk.  We support adoption of a simplified CAR model of registration and 
licensing, based on clearly defined thresholds. To apply the CAR model, specific thresholds would 
need to be set for different activity types. They would need to take into account cumulative effects 
(with individual licensing decisions being linked to regional planning objectives, which in turn would 
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be linked to MEOs), so as to ensure adequate consideration of multiple developments in confined 
areas and/or the submission of multiple applications for single developments below the set 
threshold. Decisions about where the tiers of authorisation would lie, for example to determine 
under what circumstances a dredging proposal is considered either as a registration or as a 
licence, need to ensure that the sensitivities of important habitats and species (including those 
within protected areas) are taken into account. The thresholds need to be capable of recognising 
locational differences (the sensitivities of habitats and species will be different in a sheltered 
lagoon, for example, to open coast), rather than simply set a standard that is applied uniformly 
throughout Scottish territorial waters. 
 
The Bill currently makes provision for a statutory consultation period for licence applications 
relating to MPAs, but not in other locations.  Our view is that this is standard good practice.  
Without a defined period there is a concern that environmental interests and others may not be 
able to effectively make their views known. 
 
SNH‘s view is that the landscapes of Scotland‘s coasts and inshore waters should be included as 
part of the consideration of ‗protecting the environment‘ when determining licence applications. 
(See also comments on landscape under Other issues below.) 
 
Part 4.  Marine Nature Conservation 
 
We welcome the new proposals for nature conservation, especially as some elements of 
Scotland's marine biodiversity are under particular threat. The absence of any mechanism for 
spatial protection of important natural heritage features, beyond the Natura network, has 
contributed to the current situation where a number of Scottish habitats and species are threatened 
and declining. The new Marine Protected Area (MPA) power is potentially one of the most 
significant benefits likely to arise from the proposals. MPAs, in combination with marine planning 
and other tools, will help safeguard ecosystem health and in turn the ecosystem services such as 
fisheries that we derive from the marine environment. 
 
International experience in managing MPAs shows that they are most effective when managed as 
part of a network because the individual MPAs are located such that the network as a whole 
contributes to the conservation of the range of important marine features and thus to maintaining 
healthy and biologically diverse seas.  Scottish Ministers have international commitments to 
develop a network of MPAs. Over and above reporting on the network to Parliament, in our view it 
would be useful to include reference to developing the network within the Bill, perhaps through 
requirement to have regard, when designating individual MPAs, to the extent to which it would 
contribute to the MPA network.  Similar provisions are included for Sites of Special Scientific 
Interest within the Nature Conservation (Scotland) Act and these have helped to provide clarity on 
and a focus for the development of the series of sites. 
 
Currently the focus of the Bill in conserving marine flora and fauna appears to be on those species 
considered to be rare and threatened.  In our view conservation value is more complex assessment 
than this. Species can appear rare simply as a consequence of low levels of recording, or because 
they are at the edge of their range. While rarity and population trend are important considerations, 
assessment of nature conservation value also needs to take account of factors such as the degree 
to which a feature is distinctively Scottish, or whether Scotland is considered to be a stronghold for 
it, or it provides ecological resources e.g. places for feeding, breeding, resting, nurseries, juveniles 
and/or spawning, or sediment supply. 
 
The new provisions for managing MPAs, such as the proposed Marine Conservation Orders, are 
helpful and have built on our experience to date of managing terrestrial and marine protected 
areas.  We welcome the general advisory role given to SNH.  Two additional elements would 
enable SNH to support those making decisions relating to the planning and management of MPAs 
more effectively. These would be the requirement to provide formal advice on operations for MPAs 
alongside the conservation objectives (analagous to our current responsibilities for European 
Marine Sites) and a pre-consultation stage to assist public authorities in determining whether or not 
a proposal is insignificant in relation to the protected features of a MPA.  From our experience of 
SSSI, even with written guidance this is still a task that most authorities find difficult. 
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Offences for protected features of Nature Conservation MPAs must be judged against both parts of 
section 83(1).  Our view is that it should be sufficient to either carry out a prohibited act or 
significantly hinder the achievement of the relevant conservation objectives.  Linking offences to 
the conservation objectives of a MPA is potentially a very useful approach, however, this does 
have implications for the way in which conservation objectives are developed.  For example, they 
would have to be made specific to individual features within specific MPAs i.e. they would be quite 
different to the conservation objectives for marine SACs.  Further work would be required to 
determine how conservation objectives for MPAs should be provided. 
 
Whilst there is a responsibility to report on the extent to which the conservation objectives of MPAs 
have been met (section 91), the Bill does not identify which organisation would have responsibility 
for monitoring the condition of protected features within MPAs.  SNH currently undertakes this role 
for marine SACs (as well as for many terrestrial protected areas).  Givent the resource implications, 
it would be helpful to have this clarified. 
 
We welcome the proposal to transfer SNH‘s species licencing functions to Marine Scotland and 
would like to see SNH retain a statutory consultee role. 
 
Part 5 Conservation of Seals 
 
We support the proposed provisions relating to the conservation of seals.  We believe they reflect 
well the consensus developed through the Scottish Seals Forum and outlined in SSfA.  We have 
some minor comments to make.  Firstly, the Policy Memorandum cites experience from the Moray 
Firth.  The development of a management plan was, in our view, key to the success of the pilot.  
Whilst we accept that plans could be developed on a non-statutory basis, we feel it could be useful 
to include provision for this measure within the Bill.  Secondly, section 103 relates to consulting 
SNH prior to issuing a licence ‗in a protected area‘.  Because seals are highly mobile it would be 
useful if the clause could recognise a slightly broader advisory role for applications ‗in or likely to 
have an effect on a protected area‘.   Section 104 identifies NERC as consultees for seal 
conservation areas.  SNH might also usefully have a role in advising on seal conservation areas 
where these overlap with a protected area. 
 
The legislation makes provision to consider the effect of licences on protected areas and on 
favourable conservation status of seals.  Whilst SNH does not necessarily need to be consulted on 
every licence application, there may be a need to consider how the cumulative effects of a number 
of licence applications outwith protected areas may be assessed and, in turn, how this assessment 
should feed into licensing decisions. 
 
Part 6 Common Enforcement Powers etc  
 
We welcome the provisions to improve enforcement powers and arrangements.  In our response to 
SSfA, we highlighted a number of advantages from the proposed approach of bringing enforcement 
powers together under one organisation, now established as Marine Scotland. All of these 
comments apply to the proposals now set out in the Bill.  We believe the advantages include 
ensuring better consistency and efficiency in enforcement activity and being better able to ensure 
that the organisation has sufficient resources to carry out enforcement effectively.  In terms of 
ensuring our most important biodiversity and geodiversity are conserved whilst at the same time 
enabling new activities or developments to proceed, the use of conditions on licences can be very 
important.  We believe that the proposed new enforcement arrangements will help to ensure that 
these conditions are adhered to. 
 
Other issues 
 
Out of all marine uses, fisheries is one of the most widespread and affects all aspects of marine 
management. In our view it is crucial that fisheries plans or strategies (including those developed 
by the Inshore Fisheries Groups) take account of plans developed under the new marine planning 
system and vice-versa.  Currently, the relationship between the proposed Marine Planning 
Partnerships and Inshore Fisheries Groups is unclear and in the wider context in relation to 
management under the Common Fisheries Policy. The way in which Scotland will give effect to 
fishery-related elements of Marine Ecosystem Objectives also needs a certain amount of thought. 
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Overall, it remains unclear how the new framework for marine management in Scotland will 
integrate with relevant aspects of the management of the fishery sector. 
 
The landscapes of our coast and inshore waters are very special, with many of our coastlines 
recognised of being of national importance for their scenic qualities.  But it is the extent, diversity 
and quality of the resource as a whole for which Scotland is renound. Nowhere in Scotland is more 
than 65km from the sea, and our coastal landscapes  provide the setting for where the majority of 
us live, work and play. They are also of major importance for outdoor recreation and tourism, with 
some of the opportunities for sailing, sea-kayaking, wind surfing, diving and wildlife watching 
considered to be of international importance. 
 
For these reasons we consider that it will be critical for the future legal, policy and administrative 
framework for managing Scotland's seas to include proper recognition of coastal landscapes and 
their importance for outdoor reaction. At present the proposed legislation does not address the 
protection, planning or management of these resources directly. It will therefore be important that 
the marine ecosystem objectives and other aspects of the policy and planning framework that will 
be developed to implement the legislation give due recognition to these matters. Further 
consideration should also be given to how current terrestrial mechanisms - such as NNRs, NSAs, 
National Parks, long distance routes and access rights- will interface with the new arrangements for 
marine planning and management, and whether the principles of the new framework is fully in 
keeping with the principles of the European Landscape Convention. 
 
Scottish Natural Heritage 
11 June 2009 
 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH NATURAL HERITAGE, 17 JUNE 2009  

 
SNH welcomes the opportunity to submit supplementary evidence following the Committee 
meeting on 10 June 2009. 
 
In the first evidence session several organisations expressed the view that Marine Scotland should 
have a lead role not only for marine planning at a national level, but also at a regional level.  We 
support this view, noting that clear leadership will be needed in this area. 
 
In addition, in relation to regional planning, the policies for management need to be sufficiently 
targeted and precise at this level to provide useful guidance to decision-makers, otherwise they 
may struggle to interpret/implement those policies in their day-to-day work. 
 
To do this, we would envisage Marine Scotland leading and facilitating the preparation of regional 
marine plans with regional stakeholder groups. This arrangement could also help ensure 
coherence with the national marine plan and high level objectives, and provide a mechanism for 
taking final decisions in the face of conflicting views.   We would find helpful clarification that the 
provisions in the Bill, as currently drafted, would allow this type of arrangement and, in particular, 
whether the provisions would allow Marine Scotland to retain a lead co-ordination role for Marine 
Planning Partnerships. 
 
Out of all marine uses, fisheries is one of the most widespread and affects all aspects of marine 
management. In our view it is crucial that fisheries plans or strategies (including those developed 
by the Inshore Fisheries Groups) take account of plans developed under the new marine planning 
system and vice-versa.  Currently, the relationship between the proposed Marine Planning 
Partnerships and Inshore Fisheries Groups is unclear.  The way in which Scotland will give effect to 
fishery-related elements of Marine Ecosystem Objectives also needs a certain amount of thought. 
Overall, it remains unclear how the new framework for marine management in Scotland will 
integrate with relevant aspects of the management of the fishery sector. 
 
SNH 
17 June 2009 
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SUPPLEMENTARY SUBMISSION FROM SEPA 

 
I refer to your recent telephone conversation with my Water Policy Unit Manager, Les Watson and 
thank you for agreeing to the Scottish Environment Protection Agency (SEPA) providing additional 
comment on the provisions of the above Bill in relation to Its impact on Scotland. 
 
Marine Licensing 
 
Within the provisions of Part 2 of Schedule 10 to the Water Environment (Controlled Activities) 
(Scotland) Regulations 2005 (CAR), there is the facility for applications for certain ―relevant 
authorisations‖ to consider the requirements of CAR and provided the ―relevant authorisation‖ 
complies with the requirements of CAR, a separate CAR authorisation is not necessary. 
 
Part 3 of the Marine (Scotland) Bill — Marine Licensing — appears to contain provisions which 
would allow an activity interpreted as a licensable marine activity but also a controlled activity under 
CAR to be authorised under CAR. Section 24 of the Marine (Scotland) Bill currently states‘ that ―the 
Scottish Ministers may by order specify activities which are not to need a marine licence‖. 
However, it may prove to be difficult to list all the marine activities which are also controlled 
activities under CAR in a concise legal way. 
 
An alternative, and more straightforward option would be to include under s17 - Licensable marine 
activities, a subsection ―A marine licence is not required for those activities for which an 
author/sat/on is required under the Water Environment (Controlled Activities) (Scot/and) 
Regulations 2005‖. 
 
As a public body committed to openness and transparency, SEPA feels it is appropriate that this 
response be placed on the public record. If you require further clarification on any aspect of this 
correspondence, please contact Les Watson, Water Policy Unit Manager. 
 
SEPA 
9 July 2009 
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22 June 2009 (18th Meeting, Session 3 (2009)) – Written Evidence 
 

SUBMISSION FROM SOLWAY FIRTH PARTNERSHIP 

 
Solway Firth Partnership 
 
Local coastal partnerships, including Solway Firth Partnership, first became established in the early 
1990s in response to formal support for integrated coastal zone management (ICZM) from the 
European Union, UK Government and agencies.  The need for integrated management of the 
Solway Firth is particularly pressing due to the national boundary which results in a necessary 
increase in the number of agencies and organisations operating under different legal, cultural and 
social systems, leading to different management practices.  The Partnership has an independent, 
charitable status and acts as a catalyst in bringing people together to identify issues and actions 
needed to deliver its aims. 
 
The Partnership‘s work is based on the following Guiding Principles: 
 

 Community Support & Participation – The importance of establishing active 
partnerships to ensure understanding and public involvement in developing goals and 
actions. 

 

 Wise Use of Natural Resources – The importance of developing the region‘s economy in 
an environmentally sustainable way. 

 

 Maintaining Social & Economic Diversity – The recognition that a rich and diverse 
social, cultural and economic environment can be achieved by encouraging activities and 
development of an appropriate size and scale. 

 

 Integration – The recognition that multiple use of the Firth can be achieved by developing 
goals which are capable of accommodating a range of users and activities. 

 
The Partnership brings together all those involved in the development, management and use of the 
Firth within a framework which facilitates the integration of their interests and responsibilities.  The 
Partnership has shown that it can use its communication and networking advantage to deliver long-
term sustainable management solutions for the Solway Firth.  This has included acting as a 
springboard for development of sustainable shellfish management mechanisms, development of an 
Aquaculture Strategy for the Solway, facilitating consultation with the fisheries sector and 
supporting Management Schemes for European Marine Sites. 
 
Corporate members of the Partnership are: 
 
Allerdale Borough Council 
Annan District Salmon Fishery Board 
Associated British Ports 
Carlisle City Council  
Copeland Borough Council 
Countryside Agency 
The Crown Estate 
Cumbria County Council 
Cumbria Sea Fisheries Committee 

Dumfries and Galloway Council 
Environment Agency 
Marine and Fisheries Agency 
Natural England 
Nith District Salmon Fishery Board 
SEPA 
Scottish Natural Heritage 
Scottish Water 

 
Solway Firth Partnership (the Partnership) welcomes the Marine (Scotland) Bill and its provisions 
for creation of a framework to manage the increasing and competing demands for use of marine 
resources in the seas around Scotland and integration of environmental and socio-economic 
considerations to maximise economic growth within sustainable environmental limits.  These aims 
align closely with those of the Partnership whose stated aim is to secure an environmentally 
sustainable future for the Solway Firth by supporting the economy while respecting the distinctive 
character, natural features, wildlife and habitats of the area. 
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The Partnership particularly welcomes the provisions for delegated power in relation to regional 
planning and the Marine Planning Partnership approach as set out in the Marine (Scotland) Bill 
(and associated documents), which provide scope for integrated planning and management of 
cross border areas such as the Solway Firth. 
 
The Partnership‘s concerns lie not with the Marine (Scotland) Bill itself but with the context in which 
it will be set.  The UK Marine and Coastal Access Bill does not take a similar approach to regional 
planning and in its current form precludes development of a single plan for the Solway Firth.  The 
Marine (Scotland) Bill cannot be viewed in isolation; its relationship with the UK Marine and Coastal 
Access Bill is critical to successful future management of the Solway.  The Partnership continues to 
seek amendment of the UK Marine and Coastal Access Bill to enable the integrated eco-system 
approach to marine planning and management which is a founding principle of both Bills. 
 
While there may be continued debate about definitions of eco-systems and criteria for 
establishment of marine regions, there is widespread agreement that planning and management of 
firths should not be divided and that they should be regarded as eco-system units.  Furthermore, a 
considerable body of work including the Irish Sea Pilot Project has concluded that the Irish Sea, as 
a distinct and heavily used area, should be managed as a regional sea planning unit (of which the 
Solway Firth would be a component).  The Irish Sea comprises the administrative jurisdictions of 
England, Scotland, Wales, the Isle of Man, Northern Ireland and the Republic of Ireland.  This 
multiplicity of administrations within a relatively small and distinct regional sea could create much 
more complicated, rather than simplified, marine management arrangements unless sufficient 
emphasis is placed on the need for coherence within primary legislation.  This would support the 
requirements of the Marine Strategy Framework Directive which prescribes an ecosystem 
approach, the UK Government commitment to developing a UK network of Marine Protected Areas 
and the biogeographical regional seas approach recommended by JNCC. 
 
The Partnership is concerned that there will not be sufficient consistency and co-ordination 
between Marine Scotland, the UK Marine Management Organisation (UKMMO), and the 
comparable delivery mechanisms of the devolved administrations around the Irish Sea.  While both 
the UK and Scottish administrations are providing assurance of joint working, this is not explicitly 
set out in the UK legislation as it currently stands.  There is no formal requirement for co-operation 
between neighbouring administrations, no power to delegate preparation of regional marine plans 
and no scope to support a partnership approach to marine planning and management. 
 
Specific examples of the need for an integrated cross border approach on the Solway Firth include: 
 
Nature Conservation 
 
The Solway carries multiple national and international conservation designations including Special 
Areas of Conservation (SACs), Special Protection Areas (SPAs), Sites of Special Scientific Interest 
and Ramsar wetlands.  Solway Firth European Marine Site, which carries SAC, SPA and Ramsar 
designations, spans the national boundary.  Natural England and Scottish Natural Heritage provide 
joint advice under Regulation 33 to inform other relevant authorities of the site‘s conservation 
objectives and operations or activities which may adversely affect the habitats or species for which 
the site is designated.  This advice guides the scope and nature of proposed plans which are likely 
to have a significant effect on the site.  Partners from north and south of the border have worked 
together to develop a Management Scheme which is based on the requirements of the site as a 
single, cross border unit. 
 
Renewables 
 
Robin Rigg offshore wind farm is currently being constructed in the Solway and when completed 
will be the largest offshore wind farm in Scottish waters.  The wind farm is connected into the 
distribution network at Seaton in Cumbria where there is an onshore substation.  There are Crown 
Estate exclusivity agreements for a further two offshore wind sites in the Solway.  There is also a 
proposal for a tidal energy barrage development in the inner Solway which is currently the subject 
of a technical feasibility study involving partners from Scotland and England including Scottish 
Enterprise, nb21c (the developer), Northwest Development Agency and Cumbria County Council.  
All aspects of these existing and proposed developments including public consultation, planning 

408



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

and consenting procedures, and assessment of environmental impacts need to be addressed in a 
Solway-wide context. 
 
Fisheries 
 
The Solway supports a diverse mixed commercial fishery based on a wide range of fish and 
shellfish species including nephrops, brown shrimp, lobster, whiting, scallop, mussel, cockle, winkle 
and whelk.  It is anticipated that the existing Cumbria Sea Fisheries Committee will be replaced by 
a North West Inshore Fishery and Conservation Authority with jurisdiction south of the national 
boundary in the Solway, while there is a proposal to establish a Solway Inshore Fishery Group with 
jurisdiction on the north side of the national boundary.  It is important to ensure that there are 
adequate means of integration between these systems as the nature of fishing is clearly such that it 
does not start or stop at an administrative line through the centre of the firth and anomalies neither 
help the fishing industry, nor the marine environment. 
 
Water quality 
 
The Solway Firth is part of the Solway Tweed River Basin Management Planning unit for the 
purposes of implementing the Water Framework Directive.  This places a duty on SEPA and the 
Environment Agency to work together to jointly prepare a River Basin Management Plan for the 
Solway as a whole.  The process is being supported by a Solway Area Advisory Group comprising 
partners from Scotland and England, including Solway Firth Partnership.  This provides a clear 
example of a statutory planning process which spans the national boundary and addresses water 
quality in terms of the Solway as a whole. 
 
Data and research 
 
In common with most other areas, data gathering and research in the Solway has been led by a 
wide range of bodies, information is held in different places and has been collected in a range of 
formats.  The establishment of a GIS based marine spatial planning system provides a major 
opportunity for improved integration of survey work and greater accessibility of data in future.  For 
optimum effectiveness, such a system needs to operate on a Solway-wide basis. 
 
Final comments 
 
It is important to remember that the legislation and associated mechanisms to deliver marine 
spatial planning are the instruments by which higher level objectives should be achieved, ―the 
ecosystem approach, not the administration approach‖, as a delegate at the Sustainable Seas For 
All Consultation in Dumfries commented.  We should be making our administrative systems fit our 
objectives, not vice versa. 
 
Solway Firth Partnership welcomes the Marine (Scotland) Bill and seeks the support of Members of 
the Scottish Parliament in ensuring that it is adequately integrated with the UK Marine and Coastal 
Access Bill to enable us to achieve our common long term objectives of seas which are healthy and 
biologically diverse and which fulfil their maximum potential to support a prosperous economy. 
 
Solway Firth Partnership 
17 June 2009 
 
 

SUBMISSION FROM BRITISH PORTS ASSOCIATION 

 
Executive Summary 
 

 The British Ports Association (BPA) supports the principles underlying the Marine 
(Scotland) Bill. 

 

 We look to the Bill to introduce changes to the coastal policy and legislative framework in 
ways which will introduce benefits and new efficiencies. 
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 The Bill should ensure that decisions are made which fully reflect economic and social 
considerations. 

 

 There is the possibility of fragmentation of responsibilities between the Scottish 
Government, Marine Scotland and Scottish Marine Regions. 

 

 The effect of the proposed extended licensing regime for dredging will need to be carefully 
monitored for its impact on port operations. 

 

 The level of resources available to Marine Scotland will be critical. 
 
This response is made on behalf of the BPA‘s Scottish Ports Committee which represents the 
overwhelming majority of ports in Scotland.  It identifies those areas which will have a particular 
effect on the sector, and especially where we will be seeking more clarification from Ministers as 
the Bill goes through its parliamentary stages. 
 
In 2008 we published a document (―Ports in Scotland: Delivering Value‖) which described both the 
economic contribution and commercial and strategic importance of ports to the Scottish and UK 
economies. 
 
Ports in Scotland handle approximately 100m tonnes of cargo each year, amounting to 17 % of the 
UK total and equivalent to 21m tonnes per person, compared with 8m tonnes for England.  Equally 
important are the vital services provided by ports to the offshore energy and fishing sectors.  
Renewable energy offers new opportunities for ports who will play a significant role in providing 
service bases; ports are therefore an integral part of achieving climate change ambitions in 
Scotland. 
 
Ports in Scotland receive no strategic direction or systematic financial support from government; 
they are substantially a private sector activity.  Nevertheless, they rely strongly on the fitness for 
purpose of the planning and licensing regimes.  As a result the Bill has major significance for ports. 
 
The Bill largely consists of enabling powers and much will depend on the final form and application 
of National and Regional Marine Plans; there is much that is unknown at this stage, therefore, 
about its exact effects. 
 
The areas of the Bill of  main concern to us are:- 
 
Part 2 3(3) – Marine Planning: National Marine Plan and Regional Marine Plans 
 
Para 3:  This states that a National Marine Plan ―may in particular include economic, social and 
marine eco-system objectives‖.  In our view, it is vital that economic and social conditions are 
factored into any meaningful National Marine Plan and that they inform and influence regional 
plans, the identification of MPAs and the operation of the consents and licensing system. 
 
The National Marine Plan should be compatible with the plans in other parts of the UK; Scotland 
should not be disadvantaged by a regime which is out of step with progress elsewhere. 
 
We support the need for flexibility whereby plans will need to be adapted to changing 
circumstances. 
 
Part 3 – Marine Licensing 
 
The rationalization of the licensing system (for example the bringing together of FEPA and Coast 
Protection Act consents) is very welcome, as are the opportunities represented by the setting up of 
Marine Scotland, although this is outside the scope of the Bill.  Equally, we support the taking out of 
scope the licensing of smaller projects, with registration rather than licensing, although we are 
unsure what the precise effect of ―registration‖ is. 
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We are nevertheless concerned about the bringing into scope of dredging activity and forums of 
hydrodynamic dredging, which seems incompatible with the objective of reducing the overall 
burden. 
 
The Explanatory Notes (p 47) to the Bill refer to an exemption for maintenance dredging from these 
new provisions where ―established techniques‖ are involved.  We strongly urge the Scottish 
Government to take this route, especially as dredgings disposal is already subject to a rigorous 
regime. 
 
Part 4: Marine Protected Areas 
 
We are concerned about the potential commercial impacts of designations.  The Policy 
Memorandum (para 54) declares that there would be ―a presumption of use‖ within MPAs, yet 
clearly the Bill also has powers to restrict activities in and around MPAs. 
 
We assume that as the national plan factors in economic and social considerations, these will feed 
through into MPA designation, but the link is not as clear as we would prefer.  The only other 
reference to economic issues is where there are sites of equal conservation worth, in which case 
commercial factors would be covered. 
 
We will be seeking a clear undertaking in the Bill that the process of designation will automatically 
include consideration of economic and social factors. 

 
Section 8 
 
The setting up of marine regions is a highly significant step and ports will wish to play a full role 
within them, whether or not they are led by local authorities.  Marine regions will deliver the national 
plan on a local basis and we expect to see economic and social objectives appropriately 
represented. 
 
Representation on marine regions could be problematic.  If all interests are to be represented, then 
marine region meetings could potentially involve a huge number of participants.  Also, some 
thought has to be given to proportionality and weighting has to be given to various interests.  We 
assume that the controlling influence will be national and regional plans; it should not be the role of 
the marine regions to re-invent those plans. 
 
Previous consultations suggested that the regions could alter the conditions of a licence.  The 
process here is still uncertain – to what extent could, for example, a marine region alter the terms 
of a licence agreed by Marine Scotland?  We believe that the precise role of the regions in relation 
to licensing and other consents needs clarification. 
 
Part 6, Section 132 : Power to direct vessel or marine installation to port 

 
We believe this is an extension of an existing power so that a vessel suspected of committing an 
offence within an MPA could be directed into ports.  What is lacking is any reference to consultation 
with the port and what redress could be available in the event that a vessel or marine installation 
occupies a berth and interferes with the day to day operation of the port.  There is also the question 
of liability for pollution and clean up.  Again, we will be asking for clarification from Ministers as to 
how these powers would be used. 
 
British Ports Authority 
15 June 2009 
 
 

SUBMISSION FROM SCOTTISH RENEWABLES 

Introduction 
 
Scottish Renewables is Scotland‘s leading renewables trade body, representing over 240 
organisations involved in renewable energy in Scotland.  Further information on the work and 
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membership of our organisation can be found on our website (www.scottishrenewables.com). This 
response has been formulated by Scottish Renewables following discussion with our membership, 
and with input from the Scottish Renewables Marine Work Group. 
 
We hope you find these comments helpful.  In our response to the Sustainable Seas for All 
consultation we commended the Scottish Government for its commitment to the development of 
offshore renewable energy in Scotland.  We hope to see this commitment facilitated under new 
marine management structures.  Should clarification on any of the detail in this correspondence be 
necessary, we will of course be only too pleased to answer any questions when attending the 
meeting of the Committee on the 22

nd
 June. 

 
General Principles 
 

 Any changes to marine management must actively encourage offshore renewables 
development as far as possible.  This is on the basis of urgent needs to address climate 
change and energy security, as well as legally binding targets for European renewables 
development by 2020 as set out in Directive 2009/28/EC of the European Parliament and 
Council. 

 

 It is absolutely vital that there is co-ordination in the approaches taken to new marine 
management systems implemented in Scottish and UK waters.  The offshore renewables 
industry has global reach, and many developers are likely to be taking forward projects across 
the UK.  Complexity in differing approaches across Scotland-UK borders could halt or seriously 
compromise the progress of the renewables industry in Scotland. 

 

 There must be clear transition arrangements to the new marine management approach.  
Changes to marine planning, licensing and conservation could cause uncertainty and 
disruption to the offshore renewables industry at a critical time. 

 
Detailed Comments on Bill

14
 

 
Part 1 
 
 Section 1(1) defines the ―Scottish Marine Area‖ as, effectively, Scottish Territorial Waters, 

including seabed & subsoil.  The Crown Estate has already designated certain ―zones‖ for 
potential sea-bed leases for offshore wind farms, in waters adjacent to the ―Scottish Marine 
Area‖.  Wave energy deployments may also be likely in the ‗Scottish‘ proportion of the 
Renewable Energy Zone, between now and 2020.  SR believes there is an urgent need for 
clarity in the Bill around the planning, licensing and conservation responsibilities in the 
proportion of the UK Renewable Energy Zone adjacent to Scottish Territorial Waters. 

 
Part 2 
 
 Section 3(1) gives Scottish Ministers the power to create a National Marine Plan for the 

Scottish Marine Area, but Part 2 makes no reference to any proposed similar powers for 
Scottish Ministers in the UK Renewable Energy Zone.  As above, SR believes there is an 
urgent need for clarity around the planning, licensing and conservation responsibilities in the 
proportion of the UK Renewable Energy Zone adjacent to Scottish Territorial Waters. 
 

 Section 3(3) allows for National Marine Plans to include economic, social and marine 
ecosystem objectives.  Such objectives were a key recommendation of the Advisory Group on 
Marine and Coastal Strategy 2007.  We believe it is crucial that climate change mitigation 
objectives must be included in any National Marine Plan.  SR would suggest that the word 
―may‖ in this Section replaced by the word ―must‖.  Without such objectives, it is difficult to see 
how the review system for Plans would operate. 
 

 Section 3(5) states that Regional Marine Plans must be in conformity with National Marine 
Plans ‗unless relevant considerations indicate otherwise‘.  SR would strongly suggest that 

                                            
14

 as introduced to Scottish Parliament on 29
th
 April 
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compliance of Regional Marine Plans with the National Marine Plan must be an obligation, 
rather than an option. 
 

 Section 11(1) states that public authorities must take any ‗authorisation or enforcement 
decision‘ in accordance with the appropriate marine spatial plans ‗unless relevant 
considerations indicate otherwise‘.  SR would argue for the tightening of this provision in the 
Bill.  In our view, it must be possible for public authorities to deviate from marine spatial plans 
only in exceptional circumstances.  The alternative would create a lack of confidence in marine 
spatial plans, and therefore, increased investment uncertainty arising from plans. 
 

 As additional points about this Part, we remain unclear about the formal role of The Crown 
Estate in relation to marine spatial planning, and we would also like to request detail in the Plan 
relating to defined timescales for the production of National and Regional Marine Plans. 

 
Part 3 
 
 Section 18(3) requires applications for marine licences to be ‗made in such form as Scottish 

Ministers determine‘ and ‗accompanied by such fee as may be determined by regulations 
made by Scottish Ministers‘. 
 

 As a general point here, SR believes that, given tight timescales for delivering 2020 targets on 
renewable energy, clarity is urgently needed on the consents and licensing framework to be 
implemented by the UK and Scottish Marine Bills for offshore wind, wave and tidal energy.  
Section 18(3) above does not give a great level of detail, but we appreciate the desirability of 
having the Marine (Scotland) Bill act as a framework, with certain detail handled through 
secondary legislation and policy.  On this note, we recognise the current work being carried out 
by the Marine Energy Spatial Planning Group (MESPG) to recommend a simplified consents & 
licensing procedure for the offshore energy industries.  We would suggest that in order to 
deliver certainty for the market: 

  
o The Marine (Scotland) Bill should give clarity on which current licences may be 

replaced by the Marine Licence envisaged by this Bill. 
 

o The Marine (Scotland) Bill should give clarity on where responsibilities for Marine Act 
licence determination and Electricity Act consent determination lie across the 12nm 
boundary with respect to devolution.  This is particularly important for projects which 
potentially span this boundary. 
 

o The work being carried out by the MESPG should determine the detailed future 
process, within the broad confines of the Marine (Scotland) Bill, for determination of 
section 36 and Marine Act licences.  Marine Scotland should also take forward work as 
soon as possible to determine the future fee structure for Marine Act Licences. 
 

o A short statement now from Marine Scotland & the Energy Consents Unit would be 
useful to give developers clarity on the current  process, and timelines for its 
transformation (through the Marine (Scotland) Bill and the work of MESPG). 

 
 Section 18(3) provides for Scottish Ministers to require applicants to permit investigations 

which may be necessary to help them decide an application, and Section 18(4) provides for 
Scottish Ministers to require applicants to reimburse expenses for doing so.  SR would suggest 
that investigations should be required in line with Environmental Impact Assessment 
procedures, and in discussion with developers.  We would be wary of a situation where extra 
requirements outwith existing environmental legislation, and with uncapped costs, could be 
unilaterally imposed on developers.  This provision could potentially have a particularly severe 
impact on marine energy developments, for which environmental impacts are currently unclear 
and economics are tight. 
 

 Section 20(1) states that in determining an application and its conditions, Scottish Ministers 
‗must have regard to the need to: protect the environment; protect human health; prevent 
interference with legitimate uses of the sea.‘  SR would strongly recommend revision of this 

413



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

clause.  In particular it is unclear what is meant by ―legitimate uses of the sea‖ or the rationale 
for protecting interference with them.  We would strongly argue that the key factor for 
consideration in the determination of an application should be the National and Regional 
Marine Spatial Plans.  If any additional guidance were to be necessary for the determination of 
applications, we would see the relevant guidance as the economic, social and marine 
ecosystem objectives.  As outlined above, we would strongly argue that these objectives must 
include a proactive objective to mitigate climate change. 
 

 Section 23(3) provides that Scottish Ministers may suspend or revoke a licence if it appears 
that the licence should be suspended or revoked for any of the following reasons: ‗because of 
a change in circumstances relating to the environment or human health; because of increased 
scientific knowledge relating to either of those matters; in the interests of safety of navigation; 
for any other reason that appears to the Ministers to be relevant‘.  SR would strongly suggest 
revision of this clause.  We would strongly suggest that it should be possible to revoke licences 
only in exceptional circumstances, for instance, relating to urgent environmental or human 
health issues.  The alternative as worded in this clause would mean that developers could 
have almost no confidence in their licence.  A lack of certainty on the degree of confidence 
which a developer can have in their licence means that a project becomes much riskier, and is 
much more unattractive for investors.  Additionally, it might seem unnecessarily onerous in 
some instances that a licence can be revoked for effects as yet unknown, given the current 
lack of knowledge on environmental effects of marine devices.  We would also ask for clarity 
here as to whether this provision would apply retrospectively. 
 

 Section 27(2) states that where a section 36 Electricity Act consent is required, Scottish 
ministers may decide that the s36 application and the Marine Licence application are 
considered together.  Section 27(3) states that where this is the case, and one of the 
applications has been made but not the other ‗the application that has been made is not to be 
considered until the other has also been made‘.  SR would suggest the removal of Section 
27(3).  Section 27(3) could perhaps be replaced with wording along the lines of ―parallel 
applications are encouraged as best practice‖.  The benefits of the parallel approach in terms 
of co-ordinating both government and developer resources are clearly evident.  However, from 
a developer perspective, a delay in submitting a section 36 or Marine Act licence application 
could, through this clause, cause delay decision on a partner consent/licence, which could 
potentially be progressed without significant issues. 
 

 Section 29(1) states that Scottish Ministers must make regulations which allow an applicant to 
appeal against a licensing decision, but the section does not actually include these regulations.  
SR would like to see more detail in the Bill itself on such a process, although, again, we 
recognise the utility of having a framework Bill with detail decided through secondary 
legislation. 
 

 Section 35 discusses Remediation Notices and Section 46 discusses Stop Notices.  The latter 
are to be issued if there is imminent risk of ―serious harm to the environment‖, ―serious harm to 
human health‖ or ―serious interference with legitimate uses of the sea.‖ As above, SR would 
strongly request clarification on the meaning of ―legitimate uses of the sea‖.  Additionally, we 
would request clarification on the meaning of ―serious harm to the environment‖ – this is 
important for marine energy in particular given that interactions between wave/tidal devices 
and the environment are as yet unknown and that there are not yet standard monitoring 
methodologies. 
 

 Section 42 states that Scottish Ministers may delegate certain marine licensing functions to 
either a public authority, or persons nominated by a public authority/Scottish Ministers.  It 
appears that this could affect the marine licensing functions for renewable energy installations.  
SR strongly believes that decisions on Marine Licences for marine energy and offshore wind 
energy developments should be processed and taken at a national level.  This is because the 
renewable energy industries are of national and international importance. 

 
 
 
 

414



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

Part 4 
 

 This Part provides that in designation Demonstration & Research Marine Protected Areas, 
Scottish Ministers may have regard to ‗any social or economic consequences of 
designation‘.  This is not the case for Nature Conservation or Historic Marine Protected 
Areas.  SR would like to see environmental, social and economic consequences of 
designation taken into account in the designation of Nature Conservation or Historic Marine 
Protected Areas.  If such provision is not possible, then we would strongly argue for a 
statement in the Bill that designation of a Marine Protected Area does not necessarily 
exclude activities of other users of the sea which may be compatible with the objectives of 
the designation.  We would suggest that if this element of the Bill attempts to bring the 
legislation in line with the Habitats Directive, then this should be made clear, and there 
should be a reference to ‗management schemes‘ as under the Directive. 

 
 Section 67 gives Scottish Ministers the power to create an urgent designation where 

‗Scottish Ministers consider there is an urgent need to protect the area proposed to be 
designated‘.  This would have the effect that the Ministers would not have to publish their 
intentions or consult on the decision.  Such a designation could remain in force for 2 years.  
SR strongly disagrees with this section – it does not believe that urgent designations 
should be made without publication of the intent, and does not believe that they should be 
in place for 2 years without any sort of review.  We believe this provision could make the 
development market for offshore renewables particularly uncertain. 

 
 Section 71 provides that where an authority is carrying out an authorisation decision which 

is capable of significantly affecting the purpose of a designated MPA, the authority must 
not grant authorisation for the act unless the applicant can prove the activity will not hinder 
the features of the Area, or if the applicant can prove: 

 
o There are no other means of proceeding with the act which would have lower 

impact; and 
 
o The public benefit of proceeding outweights the risk of ‗damage to the 

environment‘; and 
 
o (in relation to Nature Conservation/Demonstration & Research) agrees to 

undertake measures of equivalent environmental benefit to the damage 
which the act may cause. 

 
SR believes that, given its similarity to the European Natura framework, this level of 
protection is too high if the purpose of the introduction of Marine Protected Areas is to 
increase management of nationally important features. 
 

 As an additional point, we would ask for clarity under this Part on the process of a review 
for the need for MPA designations, and on publication of review results. 

 
Scottish Renewables 
17 June 2009 
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Marine (Scotland) Bill: Stage 1 

13:24 
The Convener: Item 3 is our third evidence-

taking session on the Marine (Scotland) Bill. The 
purpose of this session is to hear from a range of 
stakeholders on parts 1 to 4 and parts 5 to 7 of the 
bill, and to hear about issues of particular 
relevance in the Solway Firth area, including 
nature preservation, offshore renewables, and 
cross-border implementation of legislation.  

I welcome our first panel of witnesses. Brian 
Irving is manager of Solway coast area of 
outstanding natural beauty, Gordon Mann is  
chairman of the Solway Firth Partnership, and 
Pam Taylor is project manager for the Solway 
Firth Partnership. 

We move straight to questions, which I will kick  
off. The SFP was originally established in 
response to formal support for integrated coastal 
zone management. How do you see ICZM and 
marine planning linking together in practice? 

Gordon Mann (Solway Firth Partnership):  
There has been a long and not terribly helpful 
debate about the relationship between marine 
spatial planning and integrated coastal zone 
management. It is not possible to produce a plan 
without that plan having a sound research basis, 
an analysis of the issues that are involved, and a 
set of proposals with a reasoned justification for 
them. In other words, the plan integrates and 
deals principally with the coastal zone and how it  
is managed. Therefore, introducing marine spatial 
planning will bring with it integrated coastal zone 
management.  

The Convener: Does research exist to provide 
that background knowledge? 

Gordon Mann: You have heard evidence that  
every scientist will always say that they have 
insufficient data, but that is true in this case. Do 
we have enough data to plan for the future? The 
answer is probably no—we still need more.  
Natural England collected some data usi ng slightly  
more sophisticated techniques that are more 
relevant to considering coast issues, particularly  
sea-level rise. Scotland has a way to go to catch 
up on the information that needs to be collected.  
However, we are more aware of the information 
that we must collect and we need to continue with 
a work programme for that, particularly on climate 
change. 

Peter Peacock (Highlands and Islands) (Lab): 
I may have touched on this in an informal setting 
this morning, so the witnesses should not be 
surprised if they are asked the same question 

again. It is important to give you a chance to put  
your thoughts on the public record. 

The bill seeks to create a partnership structure 
at a regional level that is yet to be determined. As 
you have been operating a voluntary partnership 
for some time, could you say a wee bit about the 
nature of the decision making, the process of 
bringing all the different partners together and how 
easy or difficult that is, and whether you think that  
what you have been doing could provide a model 
for the proposed new statutory partnerships? 

Pam Taylor (Solway Firth Partnership): There 
are aspects of the partnership‟s operation that  
could form part of a new planning partnership 
structure, but there are aspects that would need to 
change, because a new planning partnership 
would be significantly different in nature from the 
partnership as it stands. Currently, we operate on 
a voluntary basis and build consensus, but people 
sometimes do not agree about a particular policy. 
The policy that informs any new planning 
partnership will therefore be important in shaping 
how it will operate.  

Peter Peacock: Are you suggesting that there 
ought to be, say, a firm set of standing orders  to 
cover voting and so on, which you do not have at  
present? 

Pam Taylor: We have a formal constitution, but  
we have never had to resort to voting on an issue,  
because we have always been able to find a way 
forward. I would hope that a new planning 
partnership would continue in that consensus-
building way, but safeguards would need to be put  
in place for instances when agreement could not  
be reached. 

Peter Peacock: Is there a danger that, in order 
to get consensus and avoid having to decide 
matters by votes, the new partnerships will end up 
with policies that are at such a high level that there 
is not much detail that affects individual operations 
or different parties round the table? Is there a 
danger that matters will be aggregated up to too 
high a level and that decisions will not be terribly  
meaningful on the ground?  

Pam Taylor: No, I do not think that that need 
happen. In practice, the planning partnership will  
need to be built on several levels. There could be 
a core group to deal with strategic matters and 
focus groups to consider particular sectoral or 
geographical issues. Those levels will have to be 
meshed together to get the integrated planning 
system that we want to achieve, but not everything 
will be done in one forum.  

13:30 
Peter Peacock: The other dimension of the 

proposed new bodies is that you might be required 
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to work in a regional partnership, at the same level 
as at present, within the framework of a previously  
agreed national plan. We have had evidence in 
the past couple of weeks about two points that are 
related to that. The first is that there must be 
consistency across the different partnerships in 
Scotland. It is fair to say that the Government is  
much more relaxed about how the partnerships  
will be formed and what parties will be around the 
table; the Government is not too bothered, as long 
as it suits local people. I would be interested to 
hear your view on that. 

A second point, which has been put to us fairly  
strongly, is that because the plans are to fit within 
a national framework and national priorities, the 
new partnerships must be given clear leadership.  
It has been suggested that Marine Scotland is the 
appropriate organisation to provide that  
leadership. What are your views on that? 

Gordon Mann: Under the bill, there will be a 
national plan that creates the envelope within 
which the regional plans sit. However, it is  
interesting that the bill states that the regional 
plans must conform to the national one 
“unless relevant cons iderations indicate otherw ise.” 

There is a nice fit. There will be a national plan,  
which must sit with the international obligations.  
That will then drop down to the local level, but the 
partnerships at that level will be allowed to fine-
tune the approach and to argue for a slightly  
different position if that is appropriate for the local 
area. Through our work on the Scottish coastal 
forum, we have found that the Scottish coast has 
very different areas that have different  
communities of interest and issues. It is important  
that those issues are dealt with in a way that is  
appropriate for the local area. In our area, we have 
found that the best solution is for us to work as a 
partnership across the border. In other areas, the 
local authority might need to take a lead, simply  
because there is not the same community of 
interests that exists in the big firths. 

Peter Peacock: Is there a case for Marine 
Scotland, as the national agency that will try to 
hold together the national plan and the national 
framework, to provide the chair of the regional 
partnerships, or is that best left entirely to local 
circumstances? 

Gordon Mann: I do not have a strong view on 
whether the chairs should be drawn from Marine 
Scotland. The important point  is that the 
partnerships that are created at a local level must  
be truly representative and properly resourced. In 
the past, most of the partnerships that have been 
set up have not been properly resourced and 
therefore have not been able to achieve as much 
as they could or should. At the end of the day, the 
important difference is that Marine Scotland will  

have to approve the plan. Until now, we have had 
to work with consensus, but we have had no 
mechanism for making a decision once all the 
evidence has been heard. We heard this morning 
that it took 10 years to set up the cockle 
management arrangements—that was simply  
because a very drawn-out consultation process 
had to be carried out. The bill will build in the 
consultation that we need, but it will provide a 
mechanism to make a final decision and to cut the 
process short once the effective end has been 
reached.  

Elaine Murray (Dumfries) (Lab): In our 
discussions this morning, there seemed to be a 
fair degree of consensus that the Solway Firth 
should continue to be considered as one unit and 
one firth. However, I know that the Solway Firth 
Partnership has concerns that differences 
between legislation north and south of the border 
might make it difficult to have one marine plan 
covering the Solway. Will you say a little on the 
record about your concerns? 

Gordon Mann: The discussion on what the 
marine regions should be still has a way to go and 
work is being done on that. However, the one 
common denominator that is coming out of that  
work  is that major firths  should be treated as 
single units. We certainly support that argument 
strongly. Our concern is that the national boundary  
that is drawn down the middle of the Solway could 
lead to our work disintegrating rather than 
integrating. Our argument is that  a firth such as 
the Solway should be the subject of a single plan.  
It is not a unique situation, because responsibility  
for the Severn and Dee estuaries is shared 
between the Welsh Assembly Government and 
the Department for Environment, Food and Rural 
Affairs, and those areas need the same 
consideration. There is also an argument that the 
Berwickshire and Northumbrian coasts need to be 
dealt with in a more integrated way, rather than 
simply have a boundary drawn between them.  

Our argument has been that the Scottish bill  
provides a mechanism that will allow that to 
happen. The section that allows the delegation of 
functions relating to a regional plan will allow 
Marine Scotland to delegate its part of the Solway 
to a third party. We need the same level of 
provision in the United Kingdom Marine and 
Coastal Access Bill to enable one organisation to 
carry out the stakeholder consultation, the 
research and other work to prepare a single plan.  
Each marine organisation can then approve the 
plan for its own interest and the normal consenting 
process by the different Administrations can then 
take place, but that will be based on a single 
agreed plan.  

As we have heard, terrific efforts were made 
right at the start to ensure that there were single,  
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cross-border management plans for those 
European marine sites that straddle borders, and 
the water framework directive is being 
implemented on a cross-border basis. The idea 
that we could not have a single plan for the 
Solway would appal me.  

Brian Irving (Solway Coast Area of 
Outstanding Natural Beauty):  In both the cases 
that Gordon Mann mentioned—the water 
framework directive and the European marine 
sites—Europe holds the cosh. We must meet the 
European Parliament‟s legislative requirements, 
but the bottom line is that we do not have a cosh.  
Scotland is doing what it should do and England is  
doing what it should do. I am extremely concerned 
that the marine bills on each side of the border 
might mean that we will lose the joined-up working 
that we have had on the ground for the past 15 
years through the SFP. Unless we achieve a level 
of integration across the border, I feel strongly that  
a lot of the consensus and local community trust 
that we have gained right around the firth—we 
have been around long enough—will go if the 
situation changes, and the consensus building will  
have to start again. It is much more difficult to deal 
with Government than it is to deal with a group of 
local people who do their daily work in the estuary. 

Back in 1995, when the SFP was established, I 
was one of its first members. Back then, it was no 
different from how it must have been 2,000 years  
ago, when people on Hadrian‟s wall must have 
wondered what the people on the other side were 
doing. We do not want to go back to that situation.  
If the committee takes nothing else away from the 
meeting,  I ask it to take that plea from the English 
side. We are doing as much as we can to get  
DEFRA to engage on the same agenda. 

Elaine Murray: One possibility would be to 
amend the UK bill to enable devolution to a third 
body. If that does not happen, is it possible that  
Marine Scotland or the English equivalent could 
be responsible for the whole of the Solway so that  
it could come under one nation‟s regime? 

Brian Irving: We have talked about what  
happens on a cross-border basis—the European 
marine site, the cockling and the developments of 
various sorts—but on the English side we have 
Hadrian‟s wall world heritage site and the Solway 
coast area of outstanding natural beauty. The 
AONB has a statutory remit and, although the 
world heritage site does not, it gets a lot of 
investment from, for example, the Northwest  
Regional Development Agency and One North 
East. We are talking to them about the Marine and 
Coastal Access Bill and how we can achieve 
cross-border integration. It is a question of joint  
ownership. I am fearful of losing the plot. The SFP 
deals with so many elements—from the minutiae 
to the big stuff—on an annual cycle that it would 

be extremely difficult to list them all. We get  
around the table and we problem solve. We do not  
walk away. We are always in the process of 
consensus building and it is always done in a 
cross-border way. 

A simple example is haaf-netting, which is done 
only on the Solway. It is done on the Scottish side 
and on the English side. There are differences, but  
not in the way the fishermen think, in the way the 
community responds or in the kit that fishermen 
use, which is still as it was 1,000 years ago—it is  
extremely traditional and has never been 
improved. However, what is proposed could 
change the face of that. Currently, there is  
camaraderie between the English and Scottish 
netsmen, but that could change if there were a 
different framework on each side of the border.  

Elaine Murray: You have expressed concerns 
about the different status of Marine Scotland as a 
Government directorate and the marine 
management organisation at UK level as a non-
departmental public body. You also expressed 
concerns about the two bodies working together.  
Will you explain those concerns? Should we 
address them through ministers on both sides of 
the border to ensure that the instruction goes to 
both organisations that they must be able to 
record what they are doing? 

Gordon Mann: The quick answer to your final 
question is yes please. We received an 
undertaking through the House of Lords—Jim 
Wallace raised this issue when the Marine and 
Coastal Access Bill was going through the House 
of Lords—that discussions would take place with 
DEFRA but, despite our best efforts, we cannot  
get a date for those discussions to take place. One 
of the reasons that have been given is that it  
would be difficult for an NDPB set up under the UK 
bill to co-operate with Marine Scotland, which is an 
executive arm of the Scottish Government. That  
seems to be an artificial and somewhat 
bureaucratic response. To date, all  the evidence 
suggests that co-operation is going to be very  
difficult. 

DEFRA has recently commissioned a study of 
the bit of the Irish Sea for which it is responsible to 
try to identify potential marine conservation zones 
and marine protected areas. It is looking at the 
Irish Sea, excluding the Republic of Ireland‟s 
waters, Welsh waters, Scottish waters, Northern 
Ireland waters and Isle of Man waters. It is left  
busily spending a lot of time and effort looking at a 
curious little strip that runs down the middle of the 
Irish Sea. It has given an undertaking to consult  
but, instead of starting at Irish Sea level and 
working down, we are starting with the DEFRA bit  
of the Irish Sea and then looking at all the other 
bits afterwards. There has to be an acceptance 
that we need joined-up planning in these areas.  

418



1779  22 JUNE 2009  1780 

 

That is the purpose of the legislation. We need a 
single approach to the Solway Firth and, probably,  
to the Irish Sea. 

Elaine Murray: I would have thought that that  
would be in the spirit of the new marine 
framework, which was supposed to bring different  
countries  together, rather than fragment the work  
that had already been done.  

Gordon Mann: Yes.  

Peter Peacock: I want to pursue a couple of 
points that Elaine Murray made. I share the view 
that getting things sorted at DEFRA and Scottish 
Government level would be the best thing to do.  
Notwithstanding that, if you were chairing the new 
partnership—I am not saying that you will—would 
you want to be placed under a duty to have regard 
to what was happening on the other side of the 
border as a minimum? In other words, you would 
have to have regard to any plan that existed on 
the other side of the border. Would you want  
powers to co-operate and to agree a single plan if 
that were possible? Are those the sort  of things 
that you would want in the Scottish bill, so that you 
could move towards the position that you want if 
that final step had not yet been achieved? 

Pam Taylor: Yes. We want joint planning. If we 
cannot get full joint planning, we want well -
integrated planning. The legislation to implement 
the water framework directive places a duty on the 
Environment Agency and SEPA to work together 
jointly. Irrespective of any tensions or issues that 
might come into play, such as pressures on 
timescales, the organisations are bound to work  
together to prepare a plan. A guarantee that there 
would be an integrated process would be helpful.  

13:45 
Peter Peacock: So you would cite the example 

of river basin management planning arising from 
the water framework directive. Are you saying that  
that would be an appropriate approach? 

Pam Taylor: Not all aspects of that process are 
necessarily directly transferable to the marine 
planning process, but certain aspects of it are 
useful and could be looked to as an example of 
how to move forward.  

Bill Wilson (West of Scotland) (SNP): Gordon 
Mann mentioned concerns that the marine 
management organisation that DEFRA proposes 
might not collaborate with Marine Scotland 
because the latter is an executive arm of 
Government. Presumably, if Marine Scotland 
could delegate functions to a third body that was 
not an executive arm of Government, there would 
be no problems.  

Gordon Mann: Our argument is for that to be 
complete— 

Bill Wilson: Would that remove the problems 
for DEFRA? 

Gordon Mann: That might be a second-best  
arrangement, but the important thing is that we 
end up with a plan that deals with the Solway Firth 
as a complete unit. However, i f half of the area 
were to be delegated to one body, that would at  
least be a step forward.  

Alasdair Morgan (South of Scotland) (SNP): I 
have a couple of questions on marine protected 
areas. Comhairle nan Eilean Siar—Western Isles  
Council—has provided a fairly brief written 
submission, in which it highlights the importance of 
the economy of the islands and concludes that the 
council is 
“therefore strongly opposed to the introduction of additional 
Marine Protection Areas in the seas surrounding the Outer  
Hebrides if they w ould impose restrictions on economic  
activit ies.” 

That is qualified opposition. Given the Solway Firth 
Partnership‟s interest in the economy of this area,  
does the partnership share Comhairle nan Eilean 
Siar‟s objection to additional marine protection 
areas? Do your sentiments have much in common 
with those? 

Gordon Mann: The simple answer is no. I hope 
that we have been able to demonstrate today the 
incredible importance of the Solway Firth—in 
terms of the value of the asset—locally, regionally  
and internationally. The challenge for us is to 
ensure that we use the resources wisely and 
sustainably over the longer term for the purposes 
of renewable energy, fishing and tourism and in a 
way that allows healthy communities to live 
beside, and to enjoy, the shores of the sea. That  
involves both a negative and a positive: we need 
to protect the areas that are sensitive and 
important while we encourage development where 
it will not damage or destroy.  

Alasdair Morgan: My second question results  
from the Scottish Renewables written submission.  
It talks about sections 71 and 72, which provide for 
licensing of marine protected areas. Basically, the 
submission‟s take on the type of protection that is 
suggested—for example, section 72(4) provides 
that an authorisation should not be granted unless 
various conditions are satisfied—is that 

“this level of protection is too high if the purpose of the 
introduction of Mar ine Protected Areas is to increase 
management of nationally important features.” 

I do not know whether the Solway Firth 
Partnership has gone into that kind of detail, but is  
it concerned about the level of protection that is  
suggested in the bill? Are you concerned about  
the restrictions on how authorities can license 
activities, or do you see the proposals as being 
fairly sensible? 
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Pam Taylor: Perhaps a bit of a selling exercise 
needs to be done with marine planning. There is a 
lot of concern about what marine planning might  
mean, but it should mean a better system for 
everyone, including developers, fishermen and 
people who have an interest in conservation. We 
should get better at fitting all those things together.  
Particular aspects of the bill will not necessarily  
work against particular sectors because our 
having healthier marine ecosystems should be 
better for everyone. That includes a place for 
renewables developments, where appropriate.  

Gordon Mann: We heard this morning about  
the huge cost for anyone who wants to prepare an 
environmental assessment, particularly in the 
marine environment. Marine planning should 
identify where there is potential for development 
and, in so doing, should provide some certainty for 
investors, who are looking to put  together some 
pretty massive investment packages. The plan 
must help to guide that. We should think of it not  
as something that prevents things from happening 
but as something that helps us to make the best 
use of resources. 

Alasdair Morgan: I wonder whether Scottish 
Renewables is concerned that, although it is easy 
to articulate such views, the position can be 
different when we start to put things down in 
regulations. A cynic might say that the Town and 
Country Planning Act 1948 started off with the 
same idea, but the actuality on the ground, when 
one is faced with trying to get an application 
through the planning system, does not always 
seem quite so positive.  

Gordon Mann: I spent 30 years trying to make 
the 1948 act work, so I should spring to its  
defence, but Alasdair Morgan is right. As terrestrial 
planners, we have lost our way a bit and have 
tended to regard the process as a negative one,  
which is why we need the bill and the new culture 
that is being discussed. It is important that we 
learn from that rather than from some things that  
have been happening more recently. Planning 
must be about encouraging and enabling while 
protecting what is of value. As long as we keep 
that at the forefront, we will end up with a system 
that is effective and efficient. 

Alasdair Morgan: How can we have confidence 
that, regardless of how many areas there will be 
around the coast of Scotland, there will not be little 
empires or kingdoms—as there seem to be in the 
planning system—where the brave concepts that  
you have articulated do not come to pass? Is there 
something in the bill that should give us that  
confidence? 

Gordon Mann: As the national plan has to be 
approved by Parliament, that becomes your 
responsibility. [Laughter.] 

Alasdair Morgan: Thank you.  

Bill Wilson: One aim of the bill is to allow 
communities to propose marine protected areas.  
However, Dr Sally Campbell suggests in her 
submission that, because of the caveats in the bill,  
it is 
“clearly a recipe for rarely allow ing a community MPA.”  

Would you care to comment on that? If not, is  
that because you have no views on whether the 
bill‟s caveats will prevent community MPAs or just 
because you have not given the matter much 
thought? 

Gordon Mann: I struggle to understand why the 
bill would prevent community MPAs. The 
proposed system will allow marine protected areas 
to be designated under all circumstances, if 
people think it appropriate. That is different from 
the system for sites of special scientific interest, in 
which a site has to be designated if the scientific  
test is met. 

The proposal is an appropriate first stage in the 
creation of marine protected areas. We have 
legislation that  allows marine sites to be 
designated, but none has been designated, so 
there is clearly something wrong with that previous 
legislation. The approach that has been taken—to 
develop protected areas in the context of the 
marine spatial plan—is the right one. Given that  
stakeholder involvement is central to the 
preparation of each plan at each stage, there are 
ample opportunities for people to propose what  
they regard as being appropriate sites in order to 
create a “coherent network”, to use the phrase that  
is being used. I see nothing in the bill that would 
prevent a community from making a proposal. We 
have already seen proposals for the Clyde.  

Bill Wilson: Thank you 

John Scott (Ayr) (Con): I move on to the prickly  
field of renewable energy. This morning, we saw 
the Robin Rigg development and heard from 
Scottish Enterprise about the proposed 
development of a tidal barrage. In your 
submission, you state: 

“All aspects of these existing and proposed 
developments including public consultation, planning and 
consenting procedures, and assessment of environmental 
impacts need to be addressed in a Solw ay-w ide context.” 

Will you explain briefly the procedure for 
developments such as Robin Rigg and how they 
are likely to change in the light of the UK and 
Scottish marine bills? 

Pam Taylor: There was concern that the 
consultation on the Robin Rigg development was 
not carried out as thoroughly as it might have been 
on both sides of the Solway, even though the 
development impacts environmentally and visually  
on the whole area. We hope that lessons can be 
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learned from that to ensure that consultation on 
any future developments is done Solway-wide.  

John Scott: I am sure that you are experts on 
the UK and Scottish bills. Will they help or hinder 
that process? 

Brian Irving: The proposed barrage scheme is  
a good example of what is happening on both 
sides of the Solway. Given that a less than C-
standard road runs along the coast on the English 
side, the spring point for any barrage, bridge or 
whatever would have to be the old viaduct at  
Bowness-on-Solway. However, the road runs 
through the Hadrian‟s wall world heritage site, with 
all its underlying archaeological riches, and across 
marshland that is designated as a special area of 
conservation, a special protection area, a site of 
special scientific interest and an area of 
outstanding natural beauty. On the other hand, the 
footfall on the Scottish side has none of those 
designations and is very close to Annan and the 
Annan by-pass. As a result, two completely  
different  sets of problems need to be solved. We 
need integration because what might be good for 
England might not be so good for Scotland and 
vice versa. After all, the problem is not just what  
happens in the intertidal zone and outwards, but  
the infrastructure on land, the damage that might  
be caused and so on. That is why we have cast  
such a wide net on the Solway: we need to catch 
and deal with these matters.  

A couple of weeks ago, my telephone was red 
hot because of an article in the press about the 
barrage. People wanted to know what we were 
going to do about it. I made it very clear that I 
would not be doing anything myself; the 
community groups know that there is a partnership 
that deals with that kind of thing and they are 
looking forward to engaging with it on the matter.  

We heard from one of the funders of the 
feasibility study, but even though the issue has 
been discussed in the press for nearly two years  
now, and even though the Solway coast is 
statutorily designated as an AONB, no one has 
consulted us. That is where the environmental 
bodies are with the issue; indeed, as members will  
have seen, not one of those organisations is  
funding the feasibility study. Nevertheless, the 
Solway is such a layer cake of cross-border 
designations that both sides feel confident that  
these pieces of legislation will get a good hearing 
and be put through the mangle. 

I think that I have answered only half the 
question:  in summary, the UK Marine and Coastal 
Access Bill and the Marine (Scotland) Bill  will lead 
to the sort of integration that will help us to achieve 
even more cross-border understanding about all  
planning development and planning control issues.  

John Scott: What framework should be put in 
place to deal with the kind of irreconcilable conflict  
that you have highlighted in relation to the 
barrage, in which people on the English side feel 
that the land is too precious to be damaged and 
we in Scotland feel that the proposal is good and 
that we do not necessarily want to preserve our 
land? 

14:00 
Brian Irving: All  that we can do is based on our 

experience, which is of consensus building and 
dealing with the problem and finding agreement on 
how to take it forward, through shellfishery  
agreements for example.  

Gordon Mann: From what I can remember,  
E.ON had to get about 20 different consents for 
Robin Rigg. It was incredibly complicated and time 
consuming. Scottish Natural Heritage and the local 
authorities on both sides of the firth objected to the 
application, but it was granted without further ado.  
It is clear that there has to be a better way to do 
this. Right now, the decision to have a wind farm 
seems to emanate from the Crown Estate, and 
everyone is reacting to that.  

We need to move to a position in which marine 
plans are established in places where we think  
there is potential for wind farms or other 
renewable energy. That should be the starting 
point, after which the projects can be considered 
in more detail. At this stage, we are all running to 
catch up, but the need for renewable energy 
projects is so important that we need to bring 
projects on stream much more quickly than we 
have done in the past.  

Peter Peacock: In the context of Robin Rigg,  
and the regional partnership‟s future duty to 
consider a spatial plan for the area, how different  
would the outcome have been? From what you 
have said, the partnership would not have agreed 
to the space being zoned for that development. If 
that had been the case, where would that have left  
people? 

Gordon Mann: I do not know what view would 
have been taken. It would be fair to say that there 
has been a pretty strong body of opposition to the 
plans. These are not offshore wind farms, but  
inshore wind farms—the impact is quite different.  
Part of the logic for putting wind farms offshore 
was because of the visual impact of ons hore wind 
farms: “Let‟s put them offshore, where they ‟re out  
of sight.” However, all the ones that we are talking 
about are very close to the shore.  

The problem here in the Solway was how we 
would balance the need for more renewable 
energy with the fact that both sides of the Solway 
have strong landscape designations—

designations that are in place because of the 
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seascape. What priority should we place on that? 
It is right and proper that the Government should 
make such difficult balancing decisions, but local 
people seem almost to have been excluded from 
the process when they need to be included.  

On the process that the bill envisages for 
preparation of a marine plan, an area might come 
forward and say, “Offshore wind farms are not for 
us.” Clearly, that does not fit with national 
priorities, or with the national need to secure 
renewable energy targets, so there is an 
opportunity for the plan to be amended. However,  
it would be being amended deliberately and 
positively, and because a democratically-elected 
Parliament had taken the view that in this  
circumstance, renewable energy was a higher 
priority than landscape, and the impact on that  
landscape of any development.  

Peter Peacock: I want to get this clear. If 
national Government said, through the national 
planning framework, that it wants X capacity from 
inshore or immediately offshore wind farm 
developments, and that it thinks that the Solway is  
one of the places in which such developments  
should be considered, is it your understanding that  
that should guide the local partnership to try to find 
the space for such developments and to try  to 
reconcile that issue? In what order should things 
be done? Those things could, I presume, happen 
under the national planning framework.  

Gordon Mann: That is exactly what the bill  
says. Unless people can argue a strong and 
compelling case that proposals are wrong for their 
area—which the bill allows for—that is right. It  
means that decisions are made clearly and for the 
right reasons, rather than just slipping through.  

Peter Peacock: From a local perspective, you 
are quite comfortable with the hierarchy as 
described; you do not feel that that impinges upon 
the local partnership working that you are trying to 
generate. 

Gordon Mann: Yes—that is right. 

Liam McArthur: I will take you on to the issue of 
marine litter.  The conclusion of the Forth Estuary  
Forum‟s evidence discusses the possibility of 
including among “wider seas measures” steps 
“to protect the marine and intert idal ecosystems from the 
effects of terrestrial and mar ine sources of litter”. 

I have received many representations from pupils  
at Glaitness primary school in my constituency 
about the same issue.  

I note, from the Solway Firth Partnership‟s 
website, the establishment of the Solway aquatic  
litter task. When we were on site earlier today, the 
only litter anywhere was old cockleshells. Do you 
view litter as an issue that could or should be 
encompassed in the Marine (Scotland) Bill? Could 

meaningful or realistic provisions on that be 
included? If so, where would responsibility lie for 
taking the necessary steps? 

Pam Taylor: The Solway Firth Partnership is  
active in tackling marine and coastal litter on the 
Solway. It is a huge problem. The beach that we 
walked on earlier is pristine now, but a few years  
ago, before RSPB Scotland was managing the 
site, it would have been a very different story, with 
oil drums and plastic containers everywhere. You 
can imagine the enormous impact that that sort of 
thing has on the view, as well as the impacts on 
marine animals and on people walking their dogs 
and such like. Marine Scotland is in a tremendous 
position to take an overarching view of marine and 
coastal litter management. There is no 
organisation that takes responsibility for that at the 
moment.  

Local coastal partnerships have been quite 
active on the issue,  but it is a massive problem 
that needs to be tackled on several levels, from 
the amount of packaging that is used for everyday 
items to discards from fly-tipping of industrial or 
public waste. A tremendous amount can be done 
to tackle the problem at local level. We work with 
community groups, which are keen to go out and 
get involved on their own beaches. The issue 
needs resourcing, and an organisation needs to 
be prepared to take responsibility. Marine 
Scotland and the UK marine management 
organisation might want to take that up.  

Liam McArthur: Do you envisage that as part of 
a regional plan, or does it not fit comfortably within 
that process? 

Pam Taylor: It would fit well with a regional 
plan. Aside from the direct benefits for the 
environment, it would provide a way, in which local 
communities can actively engage, of managing the 
area. Here in Kirkcudbright, we have established a 
fishing for litter project, and are working actively  
with the fishing community on it. It has a number 
of benefits over and above the obvious ones of 
removing the litter from the environment. 

Elaine Murray: There is a slight difference 
across the border. The fisheries advisory  
committees in England will become inshore fishery  
and conservation authorities; on this side of the 
border, we will have inshore fisheries groups. The 
Scottish Sea Angling Conservation Network is  
concerned that conservation will have a stronger 
voice under the English arrangement than it will  
under the Scottish arrangement. Others say that it  
is just a name and will not necessarily make a 
great deal of difference to the way in which the 
groups operate in practice. Do you see any 
difficulties in the new arrangements? We are not  
sure whether there will be a Solway inshore 
fisheries group—there were rumours that the 
Solway might be included in the Clyde group. Most  

422



1787  22 JUNE 2009  1788 

 

of us from down here hope that that will not  
happen. Do you see conflict arising from the 
different arrangements north and south of the 
border? 

Pam Taylor: It is inevitable that we will have two 
different systems, but it is important that those 
systems mesh together. In England, there is a 
long history of sea fisheries committees, which 
were established in the 1800s. In Scotland, we are 
just starting out with inshore fisheries groups. To 
get the support of the fishing community, it may be 
best for the moment if membership of the groups 
is limited. This morning we discussed the 
difficulties of finding agreement among different  
sectors of the fishing community; it can be quite a 
challenge. Over time, inshore fisheries groups 
may acquire wider memberships and become 
more like the inshore fisheries and conservation 
authorities that are being established in England.  
The fact that the two systems are different is not  
necessarily a huge problem, but it is important that  
they work to similar objectives. That should 
happen through the wider regional marine plan 
within which the fisheries plans will sit. 

Elaine Murray: Some species of shark are 
already protected more on the southern side of the 
Solway than they are on the northern side. If the 
English groups have a stronger conservation 
emphasis, could the situation in which species  
enjoy different degrees of protection on the two 
sides of the Solway be exacerbated? 

Pam Taylor: That is exactly the kind of 
difference that we want to avoid. Elaine Murray is 
correct that tope are fully protected from 
commercial fishing on the south side of the Solway 
but are not protected on the north side, which is an 
odd situation. That arrangement has the potential 
to displace activity to the area that is less heavily  
regulated, which we should guard against. 

Liam McArthur: Regulation is an issue, but  
what we heard this morning suggested that the 
level or visibility of enforcement was having an 
impact on behaviour. Is the challenge not just to 
match up the regulatory environments but to have 
consistent enforcement, so that problems are not  
displaced to the north or south, depending on 
where enforcement is most visible? 

Pam Taylor: The resources that are available to 
enforce fisheries legislation north of the border 
differ hugely from those that are available south of 
the border. We need to redress that imbalance.  
The nearest base of the former Scottish Fisheries  
Protection Agency—now Marine Scotland 
compliance—is at Ayr. It is not as visible on the 
Solway as sea fisheries committee officers are on 
the south side.  

14:15 
Gordon Mann: Marine Scotland‟s boats  

struggle to get up to monitor the hand gatherers.  

Pam Taylor: It cannot get its boats into the 
Solway.  

Brian Irving: The Environment Agency—
another cross-border regulator—has responsibility  
for rivers and river estuaries. The agency 
manages, maintains and bailiffs the border 
rivers—the Esk and the Liddle. The same 
arrangement applies to the haaf nets on both 
sides of the border. That cross-border work is  
happening at present. 

John Scott: Scottish Renewables said that the 
bill should contain climate change mitigation 
objectives. How will climate change affect your 
plans in the Solway? Are you factoring the issue 
into your thinking at this stage? 

Gordon Mann: I think that the answer is that we 
are not. The strategy that we are working with is 
getting rather long in the tooth. If we were to 
review it, we would take a different  approach to 
dealing with climate change. We need to be able 
to start thinking more comprehensively about the 
challenges of climate change.  

The Convener: I thank the witnesses for 
coming. If you want to elaborate on your evidence 
or share additional information to inform our future 
evidence sessions, please write to the clerks. 

14:17 
Meeting suspended.  

14:23 
On resuming— 

The Convener: I welcome our second panel of 
witnesses: David Whitehead is director of the 
British Ports Association; Ron Bailey is harbour -
master at Clydeport Operations Ltd; Jeremy 
Sainsbury is vice-chair of Scottish Renewables;  
and Morna Cannon is marine energy officer at  
Scottish Renewables. 

In its submission, the British Ports Association 
raised two issues on dredging and dredgings 
disposal. You said:  

“The effect of the proposed extended licensing regime for  
dredging w ill need to be carefully monitored for its impact 
on port operations”. 

You went on to say: 
“We are … concerned about the bringing into scope of  

dredging activ ity and forms of hydrodynamic dredging, 
which seems incompatible w ith the objective of reducing 
the overall burden.”  
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What impact would the proposed licensing 
scheme for dredging have? How could negative 
impacts be mitigated? 

David Whitehead (British Ports Association): 
We hope that ultimately the effects will be good.  
There is a bit of a mixed message in the bill: on 
the one hand, it extends the licensing regime to 
dredging activity itself and to hydrodynamic  
dredging; on the other, it suggests that realistic 
consideration will be given to exemptions and 
perhaps a system of registration, neither of which 
approaches is explained in great detail.  
Implementation is therefore key. 

Ports absolutely depend on the ability to 
dredge—we cannot have ports without dredging.  
The Scottish ports industry is hugely significant.  
Scottish ports handle 100 million tonnes of cargo a 
year and are a big part of the UK ports scene.  
Dredging is fundamental to that activity. 

We took some encouragement from the 
proposals, because most dredging is a repeated 
exercise that has known consequences and 
impacts. There is a rigorous regime, with 
environmental impact assessment and so forth.  
There is certainly the potential to take a different  
view, which could satisfy all  sides. We are looking 
to the bill to institute a more sensible dredging 
regime, but the opportunities need to be taken.  
Discussion between Marine Scotland and the 
industry will be needed. 

The Convener: Currently, there is a rigorous 
regime for dredging disposal. How do you 
envisage the bill  changing that and what impact  
would that have on ports around Scotland? 

David Whitehead: I am not sure that the 
disposal regime will necessarily change; it is the 
dredging activity that is being trapped under the 
bill. The national and regional plans might start to 
get involved in dredging issues in addition to Food 
and Environment Protection Act 1985 consents. 
There may be impacts in that regard, but that is  
speculative. 

Ron Bailey (Clydeport Operations Ltd): We 
would like to have a three-year licence rather than 
the current one-year licence. That would bring us 
into line with England. A considerable amount of 
work must be done each year to get our disposal 
licences. 

John Scott: Can I ask a daft laddie question? I 
do not know the difference between traditional 
dredging and hydrodynamic dredging. Can you tell  
me what the difference is, please? 

David Whitehead: Traditional dredging is when 
the dredging is taken out and put somewhere else.  
Some rather unsympathetically call that dumping,  
but we call it disposal. However, there are other 
systems—Ron Bailey is better at the technicalities  

than I am—in which the mud or sediment in an 
area is moved around. It is not disposed of 
somewhere else, so a licence is not needed. The 
difference is therefore between agitating the 
dredging and taking it somewhere else.  

Ron Bailey: A cutter suction dredger is  like a 
vacuum cleaner: soft material is sucked up, taken 
to a licensed disposal ground and deposited there.  
That activity tends to dig furrows, so it has what  
we call a bed leveller, which is a solid rake that  
evens out the bottom. However, if a dredger is not  
available, we can do a quick fix by agitating or 
raking, which puts the dredging into suspension.  
That practice is currently not licensed, so we are 
concerned about how that will work under the bill.  

The Convener: Are you advocating that  
traditional dredging and hydrodynamic dredging 
should be left out of the bill? Is it okay for those to 
be in the bill, but you would like three-year rather 
than one-year licences? 

Ron Bailey: We would like three-year licences,  
but we are happy to see dredging left in the bill.  
The point that I was trying to make, which I 
perhaps did not explain too well, is that 
hydrodynamic dredging or raking is currently not  
licensed. We do not have a problem if it is to be 
licensed and brought into the bill or into the marine 
licensing regime. However, the problem with 
exempting traditional dredging is that the dredger 
does marine raking as well. We could therefore 
create a situation, if we are not careful, whereby 
we exempt one part of dredging, but the smaller 
part of it would require a licence. The matter is  
therefore not quite that easy. 

John Scott: So you want permission to carry  
out any of several techniques, or any combination 
of them, to be granted for as long as possible in 
order to cut down the paperwork. 

14:30 
Ron Bailey: That is exactly the point. As I said, 

traditional dredging licences in England last for 
three years. 

Liam McArthur: As you might be aware, I 
previously raised with the Minister for Environment 
in a parliamentary debate how the bill sits with the 
responsibility of harbours to maintain navigable 
channels. I think that there has been some follow-
up to that exchange. In its written submission to 
the committee, Forth Ports plc referred to a 
meeting with the bill team at which there was 
discussion of section 24, which deals with 
exemptions. I do not know whether that cuts  
across what you said about being happy for 
dredging to remain in the bill but for there to be a 
three-year licence. I do not know whether you 
were involved in that meeting with the bill team or 
have had feedback from it, but do you know 
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whether there has been further clarification of how 
section 24 orders might work and whether 
dredging may be subject to an exemption? Is that  
what you would ideally want? 

David Whitehead: Yes. If you wanted to 
remove maintenance dredging from the bill, we 
would be delighted. It costs a lot of money—it is a 
big regime. However, we have not gone into detail  
on how that might work—for example, what the 
exemptions might be and what registration might  
add up to. We have not had any feedback on that,  
but we will obviously have to get to grips with it.  

Liam McArthur: This might be an unfair 
question,  but  I will  ask it anyway. As you say,  
maintenance dredging is critical for harbours such 
as those in my constituency and others throughout  
Scotland, but I presume that there is a body of 
opposition to it, if not in principle then certainly to 
some of the practices. What are the principal 
concerns that are raised about the operations that  
harbours routinely have to undertake? 

David Whitehead: The principal concern is that  
valuable mud, which provides a resource for 
wildli fe, is moved elsewhere. There is also 
concern about the creation of sediment in the body 
of water. As I said, however, those are well -
accepted practices. A lot of science goes into the 
approval of disposal licences and so forth. Many 
areas come within the Natura 2000 regime, which 
imposes stricter conditions, and the water 
framework directive is coming along, under which 
other restrictions on dredging or mitigation 
measures might evolve. The processes are 
therefore surrounded by a strong regime, but it is  
the movement of sediment from one place to 
another that is the critical factor.  

Liam McArthur: I am sure that Jeremy 
Sainsbury will testify in his evidence that, the more 
we find out about the sea bed and what happens 
in the sea,  the more we realise we do not know. 
However, is it fair to say that your understanding 
of the impact of dredging is fairly well advanced,  
given how long you have been doing it? Do we 
need to put more resources into research in some 
areas where further scientific underpinning is  
required? 

David Whitehead: That is an interesting 
question. The point is often made that we need a 
lot more data about the coast, but I would say that  
there are a lot of data about dredging. It is  
probably one of the areas about which the most is  
known, largely because there is a lot at stake. A 
lot of resources are put into it, so it is self-
perpetuating in that sense. The effects are pretty 
well known.  

Bill Wilson: You expressed a preference for a 
three-year licence rather than a one-year licence.  
Would you support three-year licences for well -

established dredging sites where it has been 
happening for a long time, and one-year licences 
for new applications? 

Ron Bailey: There are already two types of 
licence. Maintenance dredging is done to 
maintain, and capital dredging is done when new 
berths  are created and areas that  have not been 
touched before are deepened. Yes, I would 
support that for maintenance dredging.  

Elaine Murray: I have a question for Scottish 
Renewables. The written evidence from Scottish 
Renewables and Scottish and Southern Energy 
expresses concern about the designation of 
marine protected areas. SSE is not convinced that  
the power to designate MPAs is required at all,  
and Scottish Renewables says that any 
designation should take into account  
environmental, social and economic arguments  
and not just environmental ones. The current  
wording suggests that social and economic  
arguments could be left out and would not  
necessarily have to be taken into account when 
designations are made.  

Scottish and Southern Energy states that 
“MPAs should not become „no-go‟ areas for marine 
renew ables” 

where sites might be disturbed for only a short  
period of time, such as during the laying of 
undersea cables. It also states: 

“Further w ork should be carried out to examine the 
potential for „f ish regeneration zones ‟”.  

That suggests that there is potential for 
environmental and conservation work to be done 
in conjunction with renewables work.  

I am not sure whether there are any examples of 
that, but I am interested in your concerns about  
marine protected areas and whether conservation 
work can potentially be done at the same time as 
work  around renewables in the marine 
environment. 

Morna Cannon (Scottish Renewables): One of 
our main concerns, which was alluded to earlier, is  
that the references to marine protected areas in 
the bill  seem to give the impression that those 
areas will have the same level of protection as,  
say, habitats directive sites. That  would be quite a 
high level of protection for their particular features.  
It seemed clear from discussions that we had in 
the sustainable seas task force that the idea 
behind marine protected areas was to give an 
extra tier of protection for species or specific,  
nationally important features of interest. One 
concern is that implementation of the legislation 
will allow for the designation of an extra raft of 
sites that would essentially become no-go areas 
for renewable energy development. Renewables 
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can be developed in habitats directive sites, but  
the bar is raised a lot higher. 

That concern would be allayed to some degree if 
the bill explicitly confirmed the Government ‟s 
intention to have a policy of presumption of use 
inside marine protected areas. The policy  
memorandum says that there will be such a 
presumption, but that is not quite as clear in the 
bill. Such a confirmation would be useful in 
allaying our concerns, and would, I think, bring the 
bill into line with the United Kingdom Marine and 
Coastal Access Bill. The UK bill does not contain a 
statement about presumption of use, but it clearly  
says that socioeconomic considerations can be 
taken into account in designating marine 
conservation zones. From our point of view, given 
that the renewable energy industry is a global,  
never mind a national, industry, it would be useful 
if the two bills looked similar in that respect.  

On the potential for environmental benefits in 
and around renewable energy sites, there is a lot  
of discussion about and a lot of interest in 
researching potential win-win situations.  
Obviously, people will not be able to fish on a wind 
farm site. That raises the question of what that  
does for stocks in the area. To my knowledge,  
there are no definite examples of research into 
that; rather, it  is a potential avenue for future 
research. We do not have too many wave and 
tidal energy installations in the water at the 
moment, but that is another area in which we will  
look for win-win situations.  

Can Jeremy Sainsbury give any examples of 
research that has been done on win-win 
situations? 

Jeremy Sainsbury (Scottish Renewables): I 
think that I can give examples on both counts. 
There are certainly examples in the oil industry.  
The deployment of rigs brings in completely  
different  fish communities. That brings threats and 
benefits. Sports fishing around rigs is popular, and 
there is quite a lot of talk with commercial fishing 
people about such things as lobster habitats at the 
bases of turbines, where foundations need some 
form of scour protection or gravity foundation, and 
about making turbines habitat based, rather than 
just bland structures, to encourage habitation by 
different species. That would create different types 
of commercial fishing opportunities. It is common 
knowledge that fish and mammals congregate 
around structures. Therefore, we would expect to 
see changes in how fish use areas around the 
offshore wind farms that are being built, including 
the development in the Solway Firth. Opportunities  
for more commercial fishing may be produced.  
However, it is early days. 

The oil industry produces large fleets of fishing 
vessels. The perfect example is provided by the 
Gulf of Mexico, where there are 200 rigs, around 

which 250 sports boats fish. There is a great  
tourism industry there. Some of the biggest  
catches in the world are produced around those 
rigs. Before the rigs arrived, no more than a 
handful of boats were involved in the area.  

At the same time, habitat change creat es a 
threat. The possibility of attracting predatory fish to 
a spawning bed or nursery area for fish must be 
considered in the environmental impact  
assessment—there is no gain without pain. If we 
change an ecosystem, we change not  one feature 
but a series of features of that system. 

Developers just want some form of clear 
guidance on marine protected areas. We all 
accept that features should be protected—but at a 
level that is not necessarily a European level.  
Often we have proved that a development does 
not impact on the reason for the designation of an 
SSSI. Liam McArthur mentioned the burden of 
producing evidence. We do not know much about  
the sea, so it is a question of how and on what  
evidence we designate. If a developer has more 
resources, carries out better surveys and proves 
that a development will not disturb a habitat that  
has been designated because of circumstantial 
evidence, there is no reason for not reconsidering 
the designation. However, the burden on the 
developer to prove that must be greater in a 
marine protected area, which has been created for 
a purpose, than it would be in a preferred search 
area that might be identified by a plan.  

Elaine Murray: Are the necessary scientific data 
available, in your opinion? One problem that I 
have with a presumption of use is that a developer 
may not realise that it is going to damage the 
environment until that has happened. This  
morning we heard about the possibility of a 
Solway barrage, which sounds great when it is  
described as a local source of significant  amounts  
of energy and so on. However, there is always the 
possibility that, by changing the tides, we may 
seriously damage the habitat. Scottish 
Environment LINK argues that decisions must be 
taken on the basis of scientific evidence. Is the 
science there? Are more resources needed for the 
research that must be done for us to be sure of the 
facts before we take decisions that we might  
regret later? 

Jeremy Sainsbury: No renewables project  
would want environmental damage to be attributed 
to its existence—that would go against the 
principle of renewable energy. It is down to how 
the environmental impact assessment that is  
carried out for the project is scoped and dealt with.  
A large number of onshore wind farms are being 
built and consented on land, but in all instances 
the environmental damage that they cause is zero 
or mitigated. Usually controversy centres on 
issues such as visual perception, which do not  
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involve hard science and are more difficult to 
assess. 

14:45 
We carried out the environmental impact  

assessment for the Solway Firth project. The client  
spent more than £2 million on understanding the 
ecosystem of the firth and of the bank on which it  
wished to install the project. That included building 
models that cost £300,000 and enabled the client  
to model the environment in a very refined 
manner. We hope that constant surveying of the 
area will prove its methods to be right.  

The burden of proof must be placed on 
developers. The committee asked what would 
happen if there were an area of great  
environmental interest on the English side that  
would be impacted by the barrage, but no such 
area on the Annan side.  

What Gordon Mann said earlier is  extremely  
sensible, and it is a point that we have raised. If 
there is agreement at the strategic policy level and 
consistent guidance is provided in the UK and 
Scotland, that will create a top level that can be 
disseminated down to regional level. If there were 
a single body working out the plan at regional 
level, it would identify that the English side was 
extremely sensitive and that, regardless of which 
jurisdiction applied to any application that was 
made,  a landing point in such a location on the 
English side would be inappropriate and would 
have to be moved, whereas the Scottish site could 
remain where it was. That would be supported on 
both the Scottish side and the English side. If an 
integrated planning approach is achieved, EIAs 
and the proper processes will deal with such 
situations. 

Pressure will arise because we need renewable 
energy now. We have extremely challenging 
targets for 2020. The bill will involve the setting up 
of marine protected areas, but the science that will  
enable us to do that comprehensively will not be 
available for between six and 10 years. We cannot  
afford to wait six to 10 years for fully worked-up 
arrangements to be developed and devolved down 
to regional areas, given the pressure for 
development that exists. That will  not happen; it  
would happen only in a perfect world. We must 
find a robust set-up that  sends out  a clear signal 
and which allows development to happen. We 
hope that the areas in which development can 
take place will be easy to define so that the 
industry can get going. As we find out more 
science, we will  find out more detail and will be 
able to do more—or fewer—projects. 

John Scott: Does the bill run the risk of being a 
recipe for doing nothing because people will be 
afraid to do anything, as the science has not been 

worked out? There are penalties in place—in the 
past fortnight, we approved a statutory instrument  
that dealt with long-term damage to world heritage 
sites, even though we had some difficulty with it. 
Everyone could be caught in the headlights  
thinking that it is probably best not  to do anything,  
given all the implications of doing something and 
getting it wrong.  

Jeremy Sainsbury: Again, I think that the onus 
will be on developers— 

John Scott: I know that you represent a 
developer—good luck to you—but if you were a 
marine developer in the future, would the bill  
encourage you, given the burdens that it will place 
on you? 

Jeremy Sainsbury: The investment regime that  
has been provided by the renewables obligation is  
a driver, as are the targets. A development 
community always responds to market pressures.  
I think that you will find that there will be pressures 
that will be responded to if an economic case and 
a sensible investment case can be made for a 
particular technology. The system needs to be 
resourced to handle that and needs to have a 
framework that is built up logically. We cannot  
have a scenario like the one in Wales that  
surrounded the development of technical advice 
note 8, whereby everyone stuck their head in the 
sand for four or five years while they decided on 
an area policy that was denounced by all the local 
authorities within three months of its being 
announced and which has still created no 
development. That represents an eight-year 
sterilisation of development. Given the Scottish 
Government‟s targets and its support for wave and 
tidal developments, that would be an untenable 
position to be in.  

At the same time, no development should 
happen without people having confidence in how 
such matters are dealt with. On the Firth of Forth,  
for example, developers and the Crown Estate,  
using marine spatial planning tools and various 
other geographic information system tools, have 
identified four sites within 12 nautical miles. They 
have let the Scottish Government know what is  
going on, so there has been consultation. In 
addition to those four sites, there is a Crown 
Estate round 3 site on the other side of the 12 
nautical mile boundary, so there is massive 
potential for cumulative impacts and in-
combination impacts in that area. If those 
developers are to be able to move forward, they 
must act together to create an ecosystem model 
that demonstrates that  all or some of those 
projects can proceed. In effect, a mini-marine plan 
will come out of that process that will enable 
decisions to be made.  

That is the sort of responsibility that developers  
must take on. They cannot take a blinkered 
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approach that involves only their project on their 
spot. If there is an in-combination effect, 
developers must consider the cumulative impacts. 
We should have learned that from the early  
onshore wind farm developments. If developments  
are to go ahead, a balance must be struck. 

The wave and tidal energy developments in the 
Pentland Firth are another example. A huge 
number of applications have been made for that  
area, which clearly has a lot of sensitivity. We 
must consider how the early projects are to be 
grouped. We need an approach that allows us to 
examine the projects to ensure that they do not  
damage the environment, but which enables some 
projects to proceed to demonstrate the 
technology. That balance must be struck. That  
area might lead on the process of cumulative 
assessment that goes down to individual sites. 

Morna Cannon: The previous two questions 
probably sum up the main risks of the bill. It is a 
framework bill, so I guess that whether it facilitates  
the growth of the renewable energy industry  
depends on how it is implemented. The first of the 
two risks is that a precautionary approach might  
be taken to development. If we had all the time in 
the world, that would be the logical way in which to 
proceed, but we have targets to meet for 2020 and 
we need to grow the industry as soon as we can.  
The second risk is that delays might arise because 
of a need to wait until plans are produced. Given 
that the policy memorandum talks about plans 
taking at least two years to develop, it could be 
2014 before we have a regional plan for the Firth 
of Forth or the Pentland Firth. If we are to meet  
our 2020 targets, it is not tenable to wait until the 
plans are in place before we start to make 
progress on applications. From a planning point of 
view, we must try to take a pragmatic approach to 
allow the industry to grow in parallel with the bill  
process. 

To return to the marine protected area issue, I 
should have mentioned earlier that Scottish 
Environment LINK said in its written submission 
that the bill contains no requirement for MPAs to 
be monitored. That is an important point, as they 
should be monitored to check whether they are 
achieving the objectives that they were 
established to achieve. In talking about monitoring,  
it is important to make the point that the localised 
environmental impacts of wave and tidal energy 
projects are as yet unknown. It is important for that  
industry that a pragmatic deploy-and-monitor 
approach is taken. 

John Scott: Will you define the term 
“pragmatic”? We are long on analysis of the 
problems for and inhibitors of development that  
might transpire. When you say that a pragmatic  
approach must be taken, what do you mean? 

Morna Cannon: I am talking about the deploy-
and-monitor approach whereby, specifically for 
wave and tidal projects, the first few projects 
would be allowed to go into the water and their 
environmental impacts would be monitored. EIAs 
could then be used to amend site selection on the 
basis of what is discovered.  

John Scott: That is a bit like the situation with 
fish farming.  

The Convener: We must move on, but Bill  
Wilson has a small point.  

Bill Wilson: I have a quick question to follow up 
on a comment by Morna Cannon. You said that  
the UK bill does not have a presumption of use in 
relation to MPAs, but if I understood you 
correctly—if I paraphrase wrongly, do not hesitate 
to say so—you are not too bothered about that  
because, under the UK bill, social and economic  
issues could be taken into account in the 
designation of MPAs. However, section 61(3) of 
the Scottish bill states: 

“In consider ing w hether to designate an area, the 
Scottish Ministers may … have regard to any social or  

economic consequences of designation.” 

You seemed to imply that that was different from 
the UK bill, but I wonder why. If a minister has 
already had regard to social and economic  
consequences in the initial designation of an 
MPA—I presume that that means he might well 
say that a certain area is developable and another 
area is not—should there still be a presumption of 
use? 

Morna Cannon: I do not know whether I have 
interpreted the bill incorrectly, but I thought that  
the Scottish ministers could take socioeconomic  
considerations into account  in designation only  
when the desirability of designating two sites was 
equal. 

Bill Wilson: My understanding is that ministers  
will be able to take those issues into account. That  
was the impression that I got from evidence that I 
asked for at a previous meeting.  

Morna Cannon: That is a very good thing in that  
case. However, there should still be a presumption 
of use, insofar as development should be allowed 
as long as you can prove there will not be a 
significant impact on the feature of interest in that  
specific site. 

Bill Wilson: So there is a presumption of use,  
as long as you do not damage the specific thing 
that you are trying to protect. 

Morna Cannon: Yes. 

David Whitehead: I am now a bit confused 
about whether socioeconomic issues can be 
factored into the identification of a site.  
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Bill Wilson: Perhaps I should clarify that I asked 
what  the situation was. On the scientific  evidence,  
there is no automatic obligation to bring forward an 
MPA. 

David Whitehead: Okay. There is very fierce 
competition in renewables for the ports industry  
generally. If you develop different regimes in 
Scotland and England, that is something to 
consider seriously. There is a chance that  
development could become more difficult or 
problematic in Scotland and you must realise the 
consequences of that.  

Morna Cannon: In the Scottish bill, there are 
three types of marine protected area. My 
understanding is that you could not take into 
account the socioeconomic consequences of 
designating a nature and conservation MPA, but it  
would be possible to take those consequences 
into account for the other types of MPA, such as 
demonstration and research MPAs. 

Bill Wilson: Strictly speaking, there is no 
obligation to designate nature and conservation 
MPAs. The evidence would be used only to say 
that there was not enough evidence for that. 

Liam McArthur: Jeremy Sainsbury touched on 
some of the pressures in the Pentland Firth. In our 
previous evidence session, we heard concerns 
that the siting for Robin Rigg was driven by a 
Crown Estate perspective that might have been 
about rate of return on its assets. The developers  
are under some pressure to get devices into the 
water and functioning. We have seen examples in 
which, in pursuit of economic development, often 
in remote and rural areas, we have not necessarily  
been as attentive to environmental impacts over 
the piece. Given that the science is imperfect, how 
do we strike the balance between data that are 
accumulating but which fall short of what we want  
and the pressures that exist on developers and the 
Crown Estate to get a good rate of return on their 
investment? 

Jeremy Sainsbury: Robin Rigg is quite a good 
example of pressure and policy, and how they 
have or have not worked. On the environmental 
impact assessment, there were no objections in 
relation to the physical aspects. The issue for the 
Solway Firth was the potential visual impact of the 
project; that is what the objections were about.  
Against that, there were no policies for the middle 
of the firth. The Town and Country Planning 
(Scotland) Act 1997 does not permit a policy  
beyond the low water mark. The Crown Estate 
opened the round and allowed developers to 
select areas in which they thought there was wind,  
they could get access, there would not be an 
impact on environmental designations and in 
which they thought that the visual impact would be 
acceptable, given how far offshore the area was. It  
was then for the system to deal with that. Because 

of the weakness, in that  there were no policies for 
the middle of the firth—except the Scottish 
Government‟s remit in that area—the issue of 
objections and overruling came in. The end of the 
process was a little untidy.  

Pam Taylor said earlier that there was no 
consultation, but there were two years of 
consultation and five cross-border groups were set  
up. We had three presentations at Solway Firth 
Partnership conferences over the years. From that  
point of view, there was good cross-border 
consultation on the project. However, the visual 
aspect was the issue and there was no policy or 
structure within which it could be dealt with. That is 
an example for us going forward. You would say 
that central Government made the decision in the 
absence of policy, basically. 

15:00 
Liam McArthur: Do you accept that it is  

perhaps necessary to define offshore wind farms 
as inshore or offshore to make clear what is being 
proposed? 

Jeremy Sainsbury: I accept that the wind farm 
in the Solway Firth is effectively based in a flat  
piece of landscape between two other bits of 
landscape, so there is more of a landscape setting 
than is the case with most offshore wind farms,  
where there is a coastal view.  

However, I disagree slightly with Gordon Mann 
about the aspects of the Scottish site designation.  
The intimate coves and everything else are their 
own landscape, and look across to one another.  
The reason for the original designation of that area 
was not so much the views across—although 
those are important—but the intimate landscape 
features that the Solway coast offers. 

All the visual arguments are subjective,  
however. The factual arguments about the Solway 
Firth and the environment were well addressed as 
part of the Robin Rigg project, so it came down to 
the subjective stuff. If developments are now 
moving further offshore, and different types of 
projects are involved, hopefully that will help to 
mitigate the less scientific approach with regard to 
visual intrusion and people‟s reactions to it. 

Peter Peacock: I have a question for the ports  
people, on marine protected areas. The committee 
has heard concerns that Marine Scotland would 
have powers to restrict entry, movement, speed 
and anchoring within the powers that it has been 
given, which could have implications for ports. 
What are your thoughts on that, in relation to 
marinas, port movement and that sort of thing? Do 
you have concerns, or are you relaxed about it?  

Ron Bailey: I would certainly be concerned,  
although nothing has so far been flagged up to me 
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on that matter. It creates a difficult situation with 
regard to the safety of navigation, established 
anchorages, RYA Scotland and the right of 
navigation et cetera. We would have to debate the 
issue, but we would have strong concerns. 

Peter Peacock: I assume that the individual 
representatives of port authorities—wherever they 
are located—would be members of regional 
partnerships in the future, and would therefore 
have a say at the table. Are you generally  
comfortable with the notion that the regional plan 
as it is approved may impact on ports, given that  
ports have specific statutory rights? What is your 
view on how you fit in that particular framework? 

Ron Bailey: As with all  such matters, the devil 
will be in the detail. We have the Firth of Clyde 
forum, which was previously the Clyde estuary  
forum. I have been here for 13 years: we have a 
well-established framework in which we work with 
people and our stakeholder partners, but we have 
statutory duties regarding the safety of navigation 
and the raison d‟être of the ports. 

We have been talking about renewables. Our 
ports have been involved with the East Kilbride 
wind farm through King George V dock in Govan,  
and with some of the Ayrshire schemes through 
Ardrossan. There are always conflicting interests, 
but the majority of ports work with their 
stakeholders and try to talk those matters through.  

Peter Peacock: I suppose that one difference in 
this instance is that the stakeholders have the 
statutory power to refer their plan to the minister,  
who can say, “I agree with that”, and you are 
pretty much bound by that. A different relationship 
has developed. 

David Whitehead: You are right: the stakes are 
much higher now, as the marine regional 
partnerships will  make decisions that were not  
previously made at local level. It is impossible to 
anticipate exactly what will happen,  but  there are 
real concerns, not only about the decisions that  
the partnerships will  make—whether they will  
influence Marine Scotland‟s decisions about  
licences, for example—but about the organisation 
of the groups. The partnerships could, in theory,  
consist of enormous gatherings of people with 
very different interests that are difficult to 
reconcile. As my colleague said, we have good 
experience of that type of group, but—as I said—
the stakes will be much higher this time round.  

Peter Peacock: You indicated in response to an 
earlier point that Scottish ports could find 
themselves at a commercial disadvantage. Were 
you referring specifically to marine protected areas 
or to the general policy framework that is being 
created for regional plans? 

David Whitehead: I was referring mainly to 
marine protected areas, because, notwithstanding 

our discussion about this bill‟s particular force, I 
point out that the English bill makes it absolutely  
clear that socioeconomic reasons should be taken 
into account. Given that, in England, there will not  
be an intervening level of marine regions, each of 
which has its own plan, any system of processing 
licences that is developed might well be quicker 
and more efficient than that in Scotland. It is 
simply something else to factor into the operation 
of the marine regions. 

Bill Wilson: Do you think that any ports will end 
up as MPAs? Indeed, do you have any particular 
examples in mind? 

David Whitehead: We do not know, because 
there is very little information or hard evidence 
about where exactly the MPAs might be. Indeed,  
we find it  a bit curious that, as was discussed 
earlier, they can be identified without more data 
being produced about where the best ones might  
be. That said, we have a lot of experience of 
Natura 2000 sites. 

Bill Wilson: In its submission, the British Ports  
Association states that section 132, which 
provides marine enforcement officers with the 
power to direct a vessel or marine installation to 
port, is an extension of an existing power. If that  
power already exists, how often has it been used? 
Indeed, when has it been used? Has it ever had a 
significant impact on port operations? You might  
have to write back to us on that. 

David Whitehead: We do not think that the 
power is being used much; i f it is used, it is used 
only for fishing vessels. Of course, extending the 
provision to other vessels that are suspected of 
committing an offence within an MPA might cause 
the number of incidents to increase and might lead 
to very different types of vessels, including much 
larger vessels, being involved.  

We are concerned about  the impact of the 
provision on ports. The bill does not seem to say 
anything about how the port will be contacted,  
arrangements for dealing with disruption to trade,  
oil spills and so forth or even how the provision 
relates to the powers of the secretary of state‟s 
representative for maritime salvage and 
intervention, who has the power to direct into port  
ships that are being salvaged. We are flagging up 
the issue as a bit of an unknown area in which 
consideration of the port side seems to have been 
left out.  

Bill Wilson: So it is unknown in that you do not  
have any hard examples. 

Ron Bailey: I am not aware of any other hard 
examples. However, we have often debated the 
issue in light of the Sea Empress incident, which 
led to SOSREP‟s creation. The point is that if I am 
directed by SOSREP, on behalf of the UK 
Government, to take in a vessel that he has 
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ordered into port, the UK Government bears the 
responsibility for anything that might happen or 
any financial repercussions.  

Bill Wilson: You have suggested that there 
should be some redress if a boat that is brought  
into port in such circumstances causes 
disturbance or affects the port ‟s normal activities.  
What kind of redress are you thinking of? Of 
course, I am using “you” in a broad way. 

Ron Bailey: Of course. We are saying not that  
every vessel would disturb the port ‟s activity but  
that such a possibility exists. An increasing 
number of ports do not have unoccupied berths  
simply sitting around and problems can arise if a 
vessel goes into a berth that is contracted to other 
vessels and, for whatever reason, is not allowed to 
leave when the next vessel comes along or i f the 
vessel that enters port would normally not be 
accepted by the harbour-master because of other 
deficiencies. It all depends on the level of 
deficiencies. 

When we get  down to the nitty-gritty, there has 
to be—as there is anyway—a great deal of 
consultation on all this. Simply stipulating that  
marine enforcement officers can direct a vessel 
into a port is a very broad-brush and potentially  
dangerous provision.  

Alasdair Morgan: I am struggling to think what  
else the bill would say other than “An officer has 
the power to direct a vessel into port.” How long 
do you expect the consultation to go on for? Are 
you suggesting that, while the vessel sits out  at  
sea, we hawk it around every UK port before we 
find a port that is willing to take it? 

David Whitehead: In a sense, that is precisely  
our point. If the vessel is directed into a particular 
port, there will  probably not be much discussion 
about the decision. If SOSREP, for example,  
directs a ship to port, in it goes. However, we have 
developed a regime to deal with such matters. We 
are simply saying that giving marine enforcement 
officers such powers  has consequences and we 
need to work out what redress we can have.  

Bill Wilson: Do you have a particular redress in 
mind? 

David Whitehead: The main issue is disruption 
to business and trade. 

Bill Wilson: So you are looking for financial 
compensation? 

David Whitehead: Yes. Pollution clean-up 
issues can also arise, although they are probably  
better covered than the disruption-to-business 
issues. 

Alasdair Morgan: Presumably, redress in law 
exists anyway for such events. 

David Whitehead: I am not sure.  

Alasdair Morgan: No doubt you have lawyers  
with whom you can check. 

John Scott: My question picks up on an issue 
that is mentioned in the written submission from 
Scottish Renewables. The policy memorandum on 
the bill states: 

“Scottish Ministers intend to streamline the delivery of a 
range of licences. The Bill provides pow ers to allow  
Ministers to deliver a single consent to build each new  
renew able energy project.” 

The Scottish Renewables submission suggests 
that 
“the Mar ine Energy Spatial Planning Group … recommend 

a simplif ied consents & licensing procedure for the offshore 
energy industries.” 

Why should renewable energy developments  
receive special treatment? Morna Cannon 
mentioned earlier that we need to take a 
pragmatic approach. I am giving her another 
opportunity to expand on what she meant by that  
and to say why such developments should receive 
special treatment. 

Morna Cannon: The sustainable seas task 
force agreed that one of the first aims of a marine 
bill should be to streamline the licensing and 
consents process for all activities at sea, so I do 
not think that we are asking for special treatment  
for the renewables sector. 

As well as making an application under section 
36 of the Electricity Act 1989, developers would 
need to apply for a licence under the bill. Our 
concern is that it is unclear what that licence will  
replace. It has long been assumed that the licence 
under the bill will replace the FEPA and CPA 
licences—I am not sure, but I think that they stand 
for the Food and Environment Protection Act 1985 
and the Coast Protection Act 1949—but it is not  
clear from the bill that the requirement for those 
licences will be repealed and that they will be 
replaced by the licence under the bill. That is what  
we expect, but we would appreciate it if it was 
made clear.  

Even if that point was clearly stated in the bill,  
however,  there would still be some uncertainty in 
the industry about the application process. Will 
only one application be required, or will two 
applications need to be made separately? If only  
one application is required, which part of the 
Scottish Government will be responsible for 
dealing with it? It would probably be either the 
energy consents unit that currently deals with 
section 36 consents or some branch of Marine 
Scotland, but it is unclear which would be the 
relevant department. 

That level of detail is not needed in the bill itself.  
We recognise that the bill will be around for a long 
time, so the detailed process should not be pinned 
down in it but would be better placed in secondary  
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legislation. As we say in our submission, the 
details of that process are being worked out by the 
Scottish Government‟s marine energy spatial 
planning group, which is led by Phil Gilmour of 
Marine Scotland. The group has commissioned 
some work from consultants who will, basically, 
draft a process. 

We would simply like some clarity about which 
licences will be replaced by the licence under the 
bill. We also want the results of the marine energy 
spatial planning group‟s work to be published as 
soon as possible so that people have clarity and 
certainty. 

15:15 
John Scott: Obviously, we want to know what  

that group‟s recommendations might be and how 
they will interact with the bill, but until such time as 
that work is available we still need to make 
progress with the bill. 

Morna Cannon: Absolutely. Whatever 
recommendations the marine energy spatial 
planning group produces will need to be in line 
with the bill. The bill needs to set out in broad 
terms what the requirements will  be for section 36 
consents and for FEPA and CPA licences. If those 
two requirements will be considered together in 
some way or another, that is fine. 

John Scott: When is the marine energy spatial 
planning group expected to report? 

Morna Cannon: By the end of the year.  

Jeremy Sainsbury: For consistency, the 
proposed infrastructure planning commission for 
England and Wales—although that will be a 
different regime and a different consenting 
authority—is looking to provide a single consent. 

In the context of investment and signals for 
investment on both sides of the border, it is  
currently possible to make an entire application  
under section 36 of the 1989 act and for issues 
covered by the CPA and FEPA to be dealt with 
under section 36. However, that is potentially more 
complicated than it would be if the provisions were 
tidied up under the Marine (Scotland) Bill.  

Some things would need to be identified. First,  
what is the bill authorising? To some degree, it is 
effectively a licence, but it does not say what it is a 
licence to do. That should be very carefully  
considered. The bill permits something, but it 
should say how it is doing so a little more clearly.  
People need to know, from a legal perspective,  
what they have rights to do or not to do. 

There is an additional issue. Because of the way 
in which the regime for offshore wind, wave and 
tidal power generation is being set up, if someone 
has a single consent, and if a transmission voltage 

is being used, an offshore transmission operator is  
sometimes required to build the power circuit to 
the shore and to the on-land connection. If there 
was a single consent, the consent and the 
conditions would, by definition, have to be split up 
to enable the two independent investments to be 
made—one for the renewable-energy-power-
producing product and one for the cable that runs 
to the shore and connects it to the national grid. A 
single consent might exist, but two sets of 
conditions would have to be written under that  
consent, one which would have to be assignable 
to an offshore transmission system owner—an 
OFTO—to enable the infrastructure to be built. 

There are complications with the process. At the 
moment, the enabling legislation should not go 
into such intimate detail, which can be dealt with 
as we go through it, but the principle of having a 
single consent should be established. In relation to 
onshore wind farms, a lot of people have objected 
about the fact that  the grid line is to be separate 
from the wind farm, as they want the two 
applications to be tied toget her. There is a certain 
attraction to getting the infrastructure put together.  

Taking into consideration the point of view of 
ministers, we might consider the perfect example 
of the 1,000MW project in the Thames estuary.  
Because the consents were separated, the local 
authority objected to the substation on land but all  
the offshore infrastructure was consented. The 
building of the project was delayed by two years,  
which cost the whole process and the renewables 
obligation quite a lot of grief when it came to 
getting the process completed and allowing the 
project to proceed. That was because there were 
two separate processes running on two separate 
timelines. 

John Scott: The intention is for there to be a 
one-stop shop, as it were, under Marine Scotland,  
but you are saying that the reality is probably  
going to be different.  

Jeremy Sainsbury: That reality can be 
delivered, but we must consider carefully the 
investment that happens on the back of a consent  
and the possibility for the consent to be worded 
appropriately to allow that investment to happen.  

David Whitehead: We have a similar issue. The 
bill and the documents that surround it say the 
right things about making the licensing system 
better and so forth, but that just refers to the 
licensing system that Marine Scotland can deliver.  
There are also harbour revision orders, which are 
a very important  part of the whole system and 
which will continue to be handled by the ports  
section of the Scottish Government. There are two 
bits there, and it is the harbour revision order bit  
that is usually very slow because there are not  
enough people dealing with that matter. The 
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provisions in the bill on licensing deliver only part  
of the solution.  

John Scott: Other pieces of existing legislation 
are presumably relevant. In effect, will they be 
superior to the proposed legislation before us? Will  
they have to be taken note of? Can you give us 
some detail about a few other pieces of legislation 
that will not be covered by the bill? 

The Convener: If you cannot remember them 
all at the moment, you are very welcome to write 
in. 

John Scott: In any case, the concept of a one-
stop shop seems to be evaporating before our 
eyes. 

Ron Bailey: As David Whitehead has 
mentioned, there is the habitats directive. As a 
harbour-master, I use a lot of legislation, including 
the Harbours, Docks and Piers Clauses Act 1847 
and legislation from 1852 for the direction of 
vessels. I also use the Dangerous Vessels Act 
1985. There are all sorts of existing legislation.  

I have become a little confused about something 
during the meeting. Is it Morna Cannon‟s 
understanding that FEPA will be revoked? 

Morna Cannon: No. The requirement to have a 
FEPA licence for a renewable energy generating 
unit will be replaced by a requirement to have a 
licence under the new marine act. 

Ron Bailey: I understand. We are licensed for 
the disposal of dredgings under FEPA, so we do 
not see the need for and hope to be exempted 
from further regulation under the bill in that regard. 

Jeremy Sainsbury: The bill will undertake 
valuable consolidation. We should consider how 
legislation has built  up in our sector. FEPA was 
about placing structures offshore, whereas the 
Coast Protection Act 1949 dealt with pipelines and 
cables. Pieces of legislation were enacted over 
time to deal with specific users of the sea in 
specific ways. 

When a project is proposed that involves not  
only placing structures in the sea bed but  
connecting them with cables, a new beast is  
brought to the environment. Managing the process 
requires separate applications, and we have to 
ensure that conditions run in parallel. There are 
several sets of administration during the project ‟s 
development, and the process becomes 
complicated and unwieldy because the system 
was designed to deal with other things. 

If there is to be a new way forward and a proper 
spatial plan is created that can be administered by 
a single licensing regime, proposals will be able to 
be considered and given consent in an holistic 
way, against an holistic plan. That is a perfectly 
logical approach, and the committee should not  

allow it to evaporate before its eyes—it is an 
important concept of the whole process. 

Morna Cannon: The bill is not clear about the 
consents and licensing procedure from 12 to 200 
nautical miles. The bill refers to “the Scottish 
marine area”, which is more or less the Scottish 
territorial waters, but we expect the round 3 
offshore wind projects to be in the Scottish 
offshore region.  

The UK Marine and Coastal Access Bill provides 
that the Scottish ministers will make licensing and 
consenting decisions in relation to the Scottish 
offshore region, but everyone would be a bit more 
comfortable if that were made clear in the Marine 
(Scotland) Bill—even just in the preamble. 

Liam McArthur: Let us fast-forward to the end 
of a structure‟s long and productive li fe. Concern 
has been expressed about decommissioning 
requirements. For example, Scottish and Southern 
Energy said in its submission that the 
“removal of redundant infrastructure … is an area requiring 

detailed debate and consideration”  

and pointed out the extent to which international 
maritime law covers issues in that regard—I 
presume in relation to the oil and gas sector. 

Will you talk about those concerns? What should 
the bill  do—or not do—about decommissioning 
and removal of structures? I suppose that my 
question relates to the points that were made 
about habitats for spawning, fish aggregation and 
so on. Are further concerns worth mentioning at  
this stage? 

Jeremy Sainsbury: There are two points at  
which a project is at most risk of decommissioning.  
One is when it is being built, because that is when 
all the capital is going out but none of the cash has 
come in. How such considerations should be dealt  
with in the consenting should be addressed up 
front. 

The second point comes 20 years down the line,  
when a project has served its useful life and 
comes to the point of replanting or 
decommissioning. Several conventions are in 
place for ensuring that that is done to a high 
standard, including the Crown Estate lease,  which 
places certain obligations on developers and must  
be renewed every five years. The industry does 
not want a new regime that does not replace or 
harmonise existing regimes. We do not need a 
third set of people to appease. 

Liam McArthur: We talked about whether there 
are aspects of the regulation that can be taken out  
if a more streamlined and holistic approach is put  
in place. Is there anything in the current licensing 
regime—for example in the Crown Estate‟s 
regime—that you would not want to be mirrored in 
whatever system replaces it? 
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Jeremy Sainsbury: No developer would 
disagree with some form of funding or facility 
rolling forward to enable a project to be 
decommissioned. The Crown Estate lease 
requires very detailed plans to be drawn up and 
revised every five years. I think that what happens 
on land, with landowners and planning bodies 
reaching an agreement that forms the 
decommissioning requirement of an on-land 
project, is a fair reflection of what should be 
considered for offshore projects. 

The Crown Estate is still a landlord as well as  
being in effect a Government body, and it  
considers a clean sea bed to be an essential part  
of the end of a project‟s life. On the other hand,  
developers simply want a single set of 
arrangements instead of duplicating other very  
expensive arrangements. Both sides should be 
able to call on the cash and should not hand it  
back to the developer until a project has been 
adequately decommissioned or its life has been 
extended for some other purpose 20 years from 
now that we cannot speculate on.  

Liam McArthur: So the process might have to 
move away from the notion that a clean sea bed is  
of environmental benefit i f habitats, for example,  
have developed around the device or structure 
and if removing it would therefore cause more 
disruption.  

Jeremy Sainsbury: The intention would be that  
a developer left the environment in the same 
condition as it found it in, unless over the project ‟s 
life certain things had evolved that meant that a 
structure needed to be left. That is why five-yearly  
reviews are built into the lease; one cannot predict  
what will be required in 20 years ‟ time. The 
lifespan of certain oil structures has for various 
reasons been extended, and it might well be that  
the infrastructure for offshore wind farms will last  
more than one turbine. As a result, the next round 
of Crown Estate leases are for 40 years, allowing 
the same infrastructure to be used for two 
projects. Of course, the issue might be addressed 
in planning consents and licences but, as I have 
said, if a lease is for 20 years to match the li fe of a 
project, one might well consider replanting the 
infrastructure at the very end. However, that  
cannot be decided now because we simply do not  
know whether renewables and offshore wind will  
be the answer in 20 years ‟ time. Wave and tidal 
power might have taken over by then. 

The difficulty of taking such decisions now 
means that we in the development community will  
not put money down on them, but we can take 
decisions to cover ourselves during construction 
and for the first five years of operation because we 
know what is likely to happen. At the end of those 
five years, a developer considers the various 
conventions and the changes that have occurred 

and makes provision for the next five years, and it  
repeats the process until the final 
decommissioning, at which point it will at least be 
reassured that it has enough funds to take the 
thing away, if that is what it wants. After all, the 
chances are that taking it away will be the most  
expensive option.  

The Convener: I thank the witnesses for 
attending. Please write to the clerks on any issues 
that you feel require further elaboration, and we 
will consider the additional evidence.  

On behalf of the committee, I thank the 
broadcasting engineers, the official report and the 
Parliament‟s security officers for carrying out the 
extra work involved in holding this meeting. I also 
thank the public for attending, the town hall staff 
for their assistance in organising the meeting and 
the clerks for putting in the extra work. The 
committee will next meet after the summer recess 
to continue its scrutiny of the Marine (Scotland) 
Bill. 

15:31 
Meeting suspended until 15:38 and thereafter 

continued in private until 16:51.  
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22 June 2009 (18th Meeting, Session 3 (2009)) – Supplementary Written Evidence 

SUPPLEMENTARY SUBMISSION FROM SOLWAY FIRTH PARTNERSHIP 

 
Solway Firth Partnership 
 
Solway Firth Partnership (the Partnership) is an independent, charitable organisation which has 
been addressing holistic management of the Solway Firth for the past 15 years.  The need for 
integrated management of the Solway is particularly pressing due to the inextricably interwoven 
nature of the wildlife, landscape and human use of the area, as well as the national boundary which 
results in a necessary increase in the number of agencies and organisations operating under 
different legal, cultural and social systems leading to different management practices.  The 
Partnership has community support and participation at the heart of its operation and successfully 
engages with people who have a passionate interest in the future of the area. 
 
Clause to address marine planning and management across national boundaries 
 
Solway Firth Partnership welcomes the UK Marine and Coastal Access Bill and the Marine 
(Scotland) Bill which seek to create a framework to manage the increasing and competing demand 
for use of marine resources.  However, the Partnership is deeply concerned that differences 
between UK and Scottish legislation, and insufficient consideration of the way in which legislation 
will apply in cross border firths, will lead to poorer rather than improved integration of planning and 
management in these areas. 
 
The Marine (Scotland) Bill includes provisions for delegated power in relation to regional planning 
and a Marine Planning Partnership approach which provides scope for integrated planning and 
management of areas such as the Solway.  However, the benefits of these provisions in cross 
border areas can only be realised if they are reflected in the UK Marine and Coastal Access Bill.  
Therefore, Solway Firth Partnership is seeking addition of a clause in the UK Marine and Coastal 
Access Bill to enable the integrated eco-system approach which is a founding principle of both 
Bills. 
 
Clause to address marine planning and management across national boundaries 
 
Suggested text: 
 
―Where a boundary with a devolved administration cuts a recognised ecological unit such as an 
estuary then the MMO must make arrangements with the equivalent body within the devolved 
administration to prepare a single marine plan for that area.  These arrangements may include the 
delegation of the power to prepare the plan to a: public authority or to a group of persons 
comprising (either or both) persons nominated by such public authorities with an interest in the 
marine region to which the marine plan applies as the Ministers consider appropriate, or persons 
nominated Ministers.  Provided that prior to making a decision on this the Ministers seek the 
agreement of the relevant Ministers within the devolved authority.  That plan must accord with the 
Marine Policy Statement unless relevant considerations indicate otherwise. The plan will not be 
adopted without the express consent of the MMO and the equivalent body for the devolved 
authority. The MMO and equivalent body for the devolved administration shall agree the process 
for the preparation and adoption of this plan where that may differ from the standard procedure for 
the preparation of marine plans.  Once adopted, the regional plan will form a part of the national 
plan and in the event of any dispute the regional plan will take precedence.‖ 
 
Explanatory notes 
 
This amendment seeks to provide an arrangement whereby the preparation of a single plan for an 
estuary is delegated to a single organisation by both the MMO and equivalent body (for example, 
Marine Scotland).  It does not delegate the responsibility for approving this plan which will remain 
the province of the respective agencies. 
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The amendment seeks to ensure that the organisation preparing the plan is appropriately governed 
and is able to engage effectively with the wide range of stakeholders with both statutory and non 
statutory interests in it.  Once the single plan is prepared, the respective agencies on either side of 
the border will be responsible for consents within their area.  The preparation and existence of a 
single plan enables discussion and agreement on shared objectives for the area, while the 
application of planning remains unique to, and consistent throughout, each national area. 
 
Solway Firth Partnership 
29 June 2009 
 

LETTER TO DEFRA FROM SOLWAY FIRTH PARTNERSHIP 
 
Dear Mr Benn 
 
Integration of the UK Marine and Coastal Access Bill and the Scottish Marine Bill on the 
Solway Firth 
 
Thank you for your recent reply to the Rt Hon David Maclean in response to a letter forwarded on 
our behalf outlining concerns regarding integration of the UK Marine and Coastal Access Bill and 
the Scottish Marine Bill on the Solway Firth.  Given the time taken to receive a response and the 
very short time remaining in which to influence the UK Marine & Coastal Access Bill, we have 
decided to respond to you direct. 
 
Solway Firth Partnership remains deeply concerned that there is insufficient provision for integrated 
planning and management of cross border areas such as the Solway Firth in the UK Marine and 
Coastal Access Bill as it currently stands and we are not reassured by your response to the 
concerns we have highlighted. 
 
Further, Lord Wallace of Tankerness raised concerns regarding the proposed approach to cross 
border planning in the House of Lords and received a commitment that Defra officials would give 
this issue further consideration and would meet with concerned parties.  We have since tried to 
convene a meeting between officers of Defra, the Scottish Government and key members of 
Solway Firth Partnership here on the Solway and are disappointed that Defra has been unable to 
commit to this. 
 
As we have not been given the opportunity to discuss matters in person as we would have 
preferred, and our concerns therefore remain unaddressed, we have drafted an amendment clause 
to the UK Marine and Coastal Access Bill which we have circulated to our local MPs (enclosed). 
 
Detailed response to Defra letter to the Rt Hon David Maclean, June 09 
 
We welcome the joint publication of a shared set of high level objectives which will form a basis for 
the new Marine Policy Statement.  Realising these common objectives in a cross border firth such 
as the Solway could be best achieved by means of a common, single plan for such an area.  Surely 
this approach would demonstrate the co-ordination which you agree is of such importance? 
 
It is true to say that a great deal of cross border collaboration takes place at present and we are 
heartened by recognition of the need for this to continue.  However, the informal and voluntary 
arrangements which exist at present can only go so far and need to be developed to meet the 
demands of a statutory planning system.  It is not sufficient to say that, ―Nothing in the Bill will 
prevent such (informal) arrangements continuing...‖  The Bill must recognise, strengthen and 
actively support joint planning and management mechanisms. 
 
We welcome the collaborative approach which is being taken at ministerial level through the Joint 
Ministerial Committee and related forums.  The principles which underlie this approach must be 
translated into equivalent mechanisms to deliver collaboration at regional and local level. 
 
We would be interested to hear more about the way in which you would anticipate a concordat 
working between administrations.  It is not possible to evaluate the likely effectiveness of this 
suggestion on the basis of the information provided. 
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We do not accept that, in principle, joint planning cannot be delivered in legislation and would cite 
the example of the separate provision made for the Solway Tweed River Basin District (RBD) 
which straddles the English–Scottish border.  Under the Water Environment (Water Framework 
Directive) (Solway Tweed River Basin District) Regulations 2004, the Environment Agency and the 
Scottish Environment Protection Agency (the Agencies) were given a number of new duties and 
responsibilities.  In the Solway Tweed RBD, the Agencies must work jointly to deliver a coordinated 
approach to river basin planning in the District.  In particular, the Agencies must act together to 
produce the following: 
 

River basin characterisation; 
Monitoring programme; 
Statement of Steps and Consultation Measures; 
Significant Water Management Issues; 
Environmental objectives for each water body and a summary Programme of Measures (PoMs) 
to be applied to achieve those objectives; 
A draft River Basin Management Plan; and 
A River Basin Management Plan.6 

 
In addition, The Scotland Act 1998 (Border Rivers) Order 1999 provides that functions relating to 
the management of salmon, trout, eels and freshwater fish in respect of the whole of the River Esk 
remain with UK ministers.  This provision enables an offence under the Order to be prosecuted by 
either English or Scottish courts without regard to the side of the border on which the offence was 
committed.  Also, the Salmon & Freshwater Fisheries Act 1975 gives the Environment Agency 
water bailiff powers in Scottish parts of the inner Solway. 
We note your comments regarding clarity in identifying the responsible planning authority and 
would draw attention to the fact that our proposed amendment does not compromise this. 
 
While it is noted that ―constructive engagement between all the administrations (in the Irish Sea)‖ 
will be required, this is not fostered in the UK Bill as it stands.  While it may not be desirable to 
impose joint planning requirements across administrative boundaries, the Bill at present does not 
provide sufficient scope for this, even when two administrations want to work together. 
 
Your comments regarding issue driven cross border working, such as in relation to Environmental 
Impact Assessments, as a means of delivering joint working at an Irish Sea level are, we feel, 
particularly weak.  This is typical of the reactive and piecemeal marine planning approach we are 
trying to move away from and does little to foster the proactive, strategic and integrated approach 
we seek to establish. 
 
We recognise that the anticipated Inshore Fisheries and Conservation Authorities and Inshore 
Fisheries Groups will work in quite different ways.  This is inevitable given the long history of Sea 
Fisheries Committees in England and the absence of equivalent organisations in Scotland.  
However, what is important is that these organisations work together towards shared objectives in 
an area such as the Solway and the means to achieving this should be via the marine planning 
process.  There should be cross working between fishery management groups in England, 
Scotland, the Isle of Man and Ireland and all must actively contribute to development of marine 
plans for the areas in which their members having fishing interests. 
 
In support of good governance and best value for public funds, we also need to explore better joint 
fishery enforcement measures on the Solway. 
 
Finally, we remain concerned that areas such as the Solway cannot be accurately and efficiently 
assessed in terms of potential Marine Protected Area designation unless survey work is carried 
out, and assessment criteria applied, Solway wide. 
 
We trust you will give our concerns your urgent consideration. 
 
Please feel welcome to contact us if you have any queries, would like any further information or 
would like to arrange to meet. 
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Thank you very much for your assistance. 
 
Yours sincerely 
 
Gordon Mann       Pam Taylor 
Chairman       Project Manager 
Solway Firth Partnership    Solway Firth Partnership 
 
Solway Firth Partnership 
6 July 2009 
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1 September 2009 (19th Meeting, Session 3 (2009)) – Written Evidence 

 
SUBMISSION FROM ADVOCATES FOR ANIMALS 

 
Introduction 
 
Advocates for Animals welcomes the opportunity to submit comments to the Rural Affairs and 
Environment Committee on the Marine (Scotland) Bill. 
 
Our submission focuses on Part 5 of the Bill, referring to conservation of seals.  There are around 
182,000 grey seals Halichoerus grypus in the UK, representing approximately 36 per cent of the 
world‘s population: around 89% of these breed in Scottish waters. Around 35,000-41,000 common 
or harbour seals Phoca vitulina also live in the waters around Scotland, equating to around 85% of 
the UK population: this in turn amounts to over a third of the European sub-species

15
. The 

presence of these internationally-significant populations places a special duty on Scotland to 
protect and conserve them.  In recent years, however, the common seal population has been in 
severe decline in Scotland - by up to 50 per cent in some areas since 2000. 
 
Public opinion supports greater protection for seals.  In 2008, a national opinion survey found that 
75% of people in Scotland believed that the Scottish Government should ban all killing of seals

16
.  

Out of the 4,177 Marine Bill consultation responses that commented on the need for a review of the 
Conservation of Seals Act 1970, a total of 4,147 (99.3%) called for improved measures to protect 
seals.  Of these, 4,131 (98.9%) wanted the reformed law to start from the basis that seals should 
enjoy full legal protection. 
 
Advocates for Animals believes that there should be an outright ban on killing seals. The Marine 
Bill does not provide this, but it could and should do more to protect Scotland‘s seals from 
harassment, suffering and killing.  To achieve this, Part 5 must be significantly strengthened.   In 
particular, it must contain greater detail about the proposed seal licences, so that stakeholders can 
be confident that the Bill offers genuine progress towards ending the suffering caused to seals 
under the current permissive system. 
 
SS.95- 97 
We welcome the general prohibition at s.95 on taking or killing seals and agree that it should be 
subject to exemptions for activities intended to alleviate suffering (s.96).  We note however that the 
wide range of licensed exemptions at s.97 ensures that the Bill creates a reformed ―management‖ 
regime, rather than a full ban on killing.   Neither the Bill, nor its accompanying material, gives 
detail of the management proposals or any associated animal welfare measures, and there is no 
scientific or conservation argument provided for the need to manage populations. 
 
S.98 
S. 98 gives Scottish Ministers powers to grant seal licences for reasons including ―to prevent 
serious damage to fisheries or fish farms‖ (s.98(f)).   We do not think that licences should be 
granted on a precautionary basis.  A licence should not be issued unless the individual seal has 
been independently proven to have caused serious damage to fisheries, fishing gear or fish farm 
cages.  It is important to define the term ―serious damage‖ in a way that encompasses substantial 
harm to the operation, bearing in mind that this is the first time that fish farms have been included 
in a seal licensing regime (fish farms were not eligible for close season licences under s.10 of the 
1970 Act). 
 
Fish farms are not the same as fisheries: they do not depend on the presence of wild populations 
of fish, but rather they choose sites, install cages and import stock for intensive rearing on site, and 
many fish farms regularly shoot seals.  Earlier this year the Scottish Salmon Producers‘ 

                                            
15

 Special Committee on Seals (SCOS) Scientific Advice on Matters Related to the Management of 
Seal Populations 2008 (SCOS Report 2008) 
16

 TNS System Three survey February 2008 
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Organisation (SSPO) stated that 489 seals had been shot in 2008
17

, and of course it is likely that 
not all killings were reported to the industry body. 
 
Modern alternatives to seal killing include the use of anti-predator nets so that seals are unable to 
gain access to the food source artificially created in their environment, and deterrents such as 
acoustic deterrent devices.  These also help fish farms to fulfil their duty to protect fish from pain 
and distress, but they are not universally used.  Development of more sophisticated deterrents and 
more robust exclusion techniques continues, with the support of the Scottish Government and the 
industry, and the SSPO has reported that, out of over 20,000 incidents involving seals at salmon 
farms in 2008, ―deterrent devices managed to scare off seals in the vast majority of cases‖

18
.   

Some commercial farms in Scotland, such as Soil Association accredited farms, have a policy of 
not shooting seals. 
 
Another obvious measure to eliminate conflicts with seals would be not to site a fish farm close to a 
known seal colony or haul-out site. 
 
S.98(i) also permits a seal licence to be issued for ―other imperative reasons of overriding public 
interest including those of a social or economic nature […]‖.  This statement raises concern about 
potential loopholes and again, definition is essential. 
 
S.99 
S.99 states that a seal licence must specify the method which the licensee must use to kill or take 
seals.  We understand that Marine Scotland has been advised by the Sea Mammal Research Unit 
that shooting using a suitable calibre of rifle is the ―most humane option available at present‖.  
However it would be a mistake to conflate ―most humane‖ with ―absolutely humane‖ and - as 
discussed below - if any seal is to be killed, the welfare conditions must amount to much more than 
merely specifying the weapon to be used. 
 
S.100 
We agree with the requirement at s.100(1) for a seal licence to specify the maximum number of 
seals to be killed or taken.  It would be better however to provide that a licence should only be 
issued for one specific seal at a time, and only when that seal has been independently proven to 
have caused serious damage to fisheries, fishing gear or fish farm cages. 
 
Much has been said by the fishing, angling and fish farm industries to the effect that shooting is 
required in the case of so-called ―rogue‖ seals that form a habit of predating on stock in a particular 
place.  The Policy Memorandum for the Bill states that it ―seeks to provide additional protection for 
seals whilst permitting well-monitored local management of individual seals on an equal basis for 
all the relevant industry sectors‖ (our italics)

19
.  Paradoxically, the Memorandum goes on to say that 

the preferred model for seal licensing is the Moray Firth Seal Management Plan, under which 
licences are administered on a group basis.  Marine Scotland has also informed the Finance 
Committee that ―[…] we expect to operate the system through groups of fish farmers or netsmen, 
as we have done in the Moray Firth, which will enable administration costs to be kept low.‖

20
 

 
Although the Policy Memorandum states: ―The Bill provides a statutory framework for introducing 
similar arrangements throughout Scotland‖

21
, the Bill actually makes no reference to group 

licences.  Currently, individual licences under s.10 of the Conservation of Seals Act 1970 for 
shooting seals during close seasons are issued to around ten DSFBs per year, as well as the 
Moray Firth management group. 
 
Because shooting at any time of year will now require a licence, and fish farms will become eligible 
for licences, the licensing regime will extend to significantly greater numbers than before.  We are 
concerned that this, coupled with the processing of licences in batches, might reduce the level of 
scrutiny that is given to applications. 

                                            
17

 SSPO media statement, 5 April 2009 
18

 SSPO media statement, 5 April 2009 
19

 Policy Memorandum, para 62 
20

 Finance Committee, Official Report 2 June 2009 
21

 Policy Memorandum , para 64 
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We suggest therefore that licences should be subject to two tiers of assessment.  The application 
should be considered and the permitted maximum number of seals agreed, but the licences should 
only be activated on an individual basis when the necessity to kill a particular seal has been 
demonstrated and independently verified.  This would allow the more time-consuming assessments 
to be carried out ahead of any particular incident where it might be held that there was a degree of 
urgency to shoot a seal.  The actual circumstances and the need for shooting could be verified 
relatively quickly at the time of the specific request.  Operators in an area that had reached its limit 
should not, however, be allowed to shoot any further seals. While we would much rather see a 
genuine ban on seal-shooting in Scotland, this two-tier test would at least offer a more robust 
regime than is currently proposed. 
 
We agree with the provision for reporting as soon as reasonably practical when a seal has been 
killed or taken in accordance with the licence (s.100(1)(b)(i)).  We recommend that the licence 
should require the report to be made within thirty days of the killing. 
 
We are extremely concerned to see the Bill referring to the injuring of seals (s.100(1)(b)(ii) and (iii)).  
Wounding of seals is a recognised problem, the consequence of which can be a slow and painful 
death for the animal.  In 2007, in a Scientific Opinion focussing on commercial seal hunts, the 
European Food Safety Authority (EFSA) stated 

22
: ―[t]he main disadvantage with firearms is the risk 

of the targeted animal being hit with insufficient force and /or accuracy to cause instantaneous 
death or unconsciousness, and possibly escaping wounded.  This may be caused by one or more 
of the following: poor marksmanship, excessive distance (e.g. shots fired over ranges >50m), 
unstable platforms (e.g. a boat or ice floe in rough weather conditions) unanticipated movement by 
the animal (e.g. a sudden movement of the head just before the hit) or inadequate 
firearms/ammunition.  In any seal hunt, it is likely that a certain proportion of the animals will be 
only wounded, regardless of the power of the ammunition.  Wounded seals may escape before 
they are re-shot, as there is no guarantee that the rifleman will be able to inflict a successful repeat 
shot immediately.  This is especially true for animals which are shot while in water [...]‖ 
 
It is essential that all attempts are made to end the wounding and injuring of seals in Scotland.  We 
strongly recommend that licences require marksmanship and competency to be demonstrated by 
applicants; prohibit shooting in water or from unstable platforms; and require applicants to ensure 
that if a seal is shot, it is actually killed outright.  These issues have already been addressed by 
legislation in a number of other countries

23
. 

 
S.100 should also provide that a licence will not be issued where there is any alternative to killing.   
At s.105 of the Bill, it states that before granting a licence to kill or take seals in a seal conservation 
area, ministers must be satisfied that there is no satisfactory alternative way of achieving the 
purpose for which the licence is required.  We assume from this that applicants would have to 
demonstrate that they had tried all non-lethal deterrents, including anti-predator nets and acoustic 
deterrent devices, and these had been ineffective.  In view of the serious animal welfare concerns 
surrounding seal shooting, it would be desirable to extend this condition to all areas, not just 
conservation areas.  If the condition can be complied with in seal conservation areas, it can 
presumably be complied with elsewhere. 
 
It should state on the face of the Bill that no licence will be issued for shooting a seal during the 
breeding season for its species.  A prohibition on killing during close (breeding) seasons is a 
fundamental animal welfare measure, observed for most terrestrial mammals.  As far as seals are 
concerned, the current situation means that pregnant seals are being found shot with half-aborted 
foetuses, and dependent pups are starving slowly to death, sometimes over a period of weeks, 
after their mothers have been killed.  People in Scotland have been appalled to learn of this 
suffering and we ask the Committee to support amendments that would help to bring it to an end. 
 

                                            
22

 Scientific Opinion of the Panel on Animal Health and Welfare on a request from the Commission 
on the Animal Welfare aspects of the killing and skinning of seals. The EFSA Journal (2007) 610, 
1-122. 
23 See European Commission Directorate-General Environment: Assessment of the potential 

impact of a ban of products derived from seal species COWI consultancy, Denmark, April 2008 
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Finally, a seal licence should stipulate compulsory welfare conditions, breach of which will be a 
breach of the licence, and not simply refer to a voluntary Code of Practice. 
 
SS 104 -105 
We strongly support the creation of seal conservation areas and we recommend that these should 
be zones where seals are neither killed nor harassed. 
 
S.114 
We welcome the provision at s.114 for increased penalties for offences against seals in line with 
those set out in other wildlife legislation, as this gives a clear indication that offences against seals 
are viewed as serious wildlife offences. 
 
As an addition to Part 5, we would like to see measures providing seals with protection from 
harassment, analogous to the protection provided for dolphins and other cetaceans which, like 
seals, are fish-eaters.  Elsewhere in the Bill, on marine conservation orders, s.75 provides that an 
order may prohibit ―the killing, taking, destruction, molestation or disturbance of animals or plants of 
any description in the protected area‖ (our italics), and we would ask that consideration be given to 
giving similar protection to seals. 
 
Marine Scotland has stated: ―We also want non-lethal measures and options to be covered. If such 
measures and options become more effective and practical, we want to shift over to using them.‖ 
We hope that the Committee will take this opportunity to seek assurances from the Government 
that non-lethal measures will always be given priority and licences only issued in exceptional cases 
of indubitable necessity, once all non-lethal methods have been tried and shown to have failed, and 
never during the times when animals are likely to be pregnant or have dependent young to feed. 
 
Conclusion 
Advocates for Animals believes that the Marine (Scotland) Bill should ban the shooting of all seals 
in Scotland. If the shooting of seals is not to be banned, we seek provisions within the Bill to ensure 
that progress is made towards the use of non-lethal predator deterrence techniques as the norm 
within the fishing and fish farming industries.  The issue of any licence to kill seals should therefore 
be absolutely exceptional. 
 
Given the progress that is being made towards developing alternative methods, we recommend 
that the operation of seal licences should be reviewed every two years, starting two years after 
implementation, so that the need for permitting any seal killing, as well as emerging scientific 
knowledge of seal biology, welfare and behaviour, can be re-assessed. The ultimate aim must be 
to bring an end to the killing of seals in Scottish waters. 
 
Advocates for Animals 
11 June 2009 
 
 

SUBMISSION FROM SEA MAMMAL RESEARCH UNIT 

 
The Sea Mammal Research Unit welcomes the opportunity to discuss the Marine (Scotland) Bill 
with the Committee. Comments here only concern Part 5 of the Bill, Conservation of seals. 
 
For clarification, although operated by the University of St Andrews, the Sea Mammal Research 
Unit (SMRU) is an established Collaborative Centre within the Natural Environment Research 
Council (NERC). SMRU is delegated by NERC to provide Advice to government (both Scottish and 
UK) on behalf of NERC about the management of seal populations. 
 
Under Part 5 of the Bill, Sections 103, 104, 106, 107 and 111, Scottish Ministers are obligated to 
consult with the Natural Environment Research Council and under Section 111 the Natural 
Environment Research Council is expected to provide such advice. 
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Part 5 of the Bill replaces the Conservation of Seals Act (1970) which has been generally seen to 
be no longer adequate to support the sound management of seals in Scotland and we support this 
view. The current draft Bill has several important features that are to be welcomed: 
 
All removals of seals are to be licensed, especially including shooting. A particular weakness of the 
Conservation of Seals Act (1970) is that it does not provide for protection of seals at some times of 
year or in all locations. 
 
Fish farms will be able to be licensed to shoot seals. This is not allowed under current legislation. 
 
Licences to take or shoot seals will be accompanied by conditions. Although the Bill is not specific 
about the conditions, we hope that this will include rigorous reporting procedures. In the past, poor 
information about the number of seals being shot has reduced the quality of management advice 
we have been able to give. 
 
The power to designate seal conservation areas. This picks up one of the few strengths of the 
Conservation of Seals Act (1970) in which it is possible for Ministers to propose Conservation 
Orders. These have proved to be a useful tool to allow a rapid response to population declines 
associated, for example, with outbreaks of disease in seal populations. 
 
Finally, another important strength of the Conservation of Seals Act (1970) was that a Duty was 
placed upon the Natural Environment Research Council, which is a UK body, to provide scientific 
advice. We welcome the continuation of this Duty within the current draft Bill because it is important 
to base policy and management decisions on the best available information. Our only concern is 
that the wording in Section 111 could lead to diminishing resources being supplied to maintain the 
quantity and quality of advice at its current level. I understand that there is agreement that the Duty 
on the Natural Environment Research Council to provide advice will be enacted through a Section 
104 Order within the UK Parliament. We would strongly support this course of action. 

 
Sea Mammal Research Unit  
August 2009 
 
 

 SUBMISSION FROM ASSOCIATION OF SALMON FISHERY BOARDS 

 
Introduction 

 
The ASFB is the representative body for the 41 district salmon fishery boards constituted by Act of 
Parliament to conserve, manage and protect Scotland‘s stocks of salmon and sea trout. Each 
board has a legal area of jurisdiction within which it must operate. Funding is raised by a levy on 
fishery owners and this is used to fund the management of the stocks within each river system. 
ASFB supports in principle a review of the Conservation of Seals Act 1970 and believe that it could 
benefit from modernisation through new provisions in the Marine Bill currently before Parliament. 
 
Economic value of salmon 
 
As well as being a cultural icon and rich part of Scotland‘s biodiversity, salmon are highly important 
to the national economy, angler spend has been valued recently as £75M to the Scottish economy 
and the freshwater fishing industry supports at least 2800 FTE jobs

24
. 

 
A closer examination of the value relating to the benefit locally is much more revealing through 
river-specific studies, for example in 2003 an economic survey of the River Spey catchment found 
that angling generated £11.8 million expenditure and supported 367 jobs, and each rod-caught 
salmon or grilse generated £1,700

25
. In the absence of data relating to other rivers, this figure was 
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 The Economic Impact of Game and Coarse Angling in Scotland: Scottish Executive 2004 
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 Riddington, G., Radford, A., Anderson, J., & Higgins, P. 2004. An Assessment of the Economic 
Impact of Water-related Recreation and Tourism in the Spey Catchment in 2003. Division of 
Economics and Enterprise, Glasgow Caledonian University: Glasgow, Scotland. 
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applied to the total Moray Firth 2003 rod catch of 16,960. Hence approximately £28.8 million was 
generated in the area by salmon angling. 
 
In the Borders, it is  estimated that the economic impact and output generated in the Scottish 
Borders and that can be attributed to fishing on the Tweed system is just under £18 million and that 
this supports around 487 full time jobs

26
. 

 
Salmon numbers 

 
Salmon numbers, in particular the highly valued and biologically important spring salmon 
component, have been in decline since the late 1960s. The number of adult fish has dwindled from 
a marine survival rate of up to 40% down to less than 10% (measured by the number of smolts 
which leave our rivers) Further impacts, more close to home, make the situation even more critical 
where specific activities make a bad situation worse, for example the impacts of aquaculture on 
west coast sea trout and salmon stocks. 
 
Seal/salmon interactions 
 
The Association‘s members do have a need to undertake control of seals from time to time, 
particularly when they enter freshwater river systems and where their diet may largely comprise 
adult salmon. The Moray Firth Seal Management Plan was launched in 2004 and involved a wide 
range of partners. These were: the 12 Moray Firth fishery boards, ASFB, Spey Research Trust, 
SNH, Aberdeen University, Seal Mammal Research Unit, Scottish Executive, Fisheries Research 
Services, Tourism & Environment Forum, Wild Scotland, Salmon Net Fishing Association, ERA 
Consultants and Scottish & Southern Energy. The Moray Firth Management Plan is viewed as a 
successful template for considering how seal and salmon interactions can be analysed so that, 
amongst other things, impacts on salmon can be minimised whilst at the same time the 
conservation status of seals (where applicable) can be considered. 
 
It is acknowledged that the most likely impact from seals is on returning adult spring salmon, which 
will result in sub optimal spawning and suppressed recruitment. Further impacts are likely on kelts 
(spawned salmon which are returning to sea) and to a lesser degree smolts (juvenile salmon) on 
their sea ward migration. Impacts can be much more acute where stocks are already under severe 
pressure, for example areas rivers in proximity to aquaculture sites on the west coast. 
 
It has been demonstrated that seals could potentially remove up to 37% of returning adult spring 
salmon between January – April.

27
 Accordingly, seals have potential to further limit recruitment of 

particularly valuable stocks where these are under significant pressure already. As well as the 
biological and economic issues associated with this, seal predation may compromise the 
favourable legal conservation status of salmon stocks (particularly threatened sub-stocks) identified 
as critical to the salmon candidate Special Areas of Conservation designations under the EU 
Natura legislation. There are 17 sites in Scotland which have special European-level protection as 
candidate Special Areas of Conservation (cSAC) for salmon, most of which have been designated 
by virtue of the presence of biologically and economically valuable early running spring salmon 
stocks (which the Moray Firth Plan identified as particularly vulnerable to seal predation). The 
spring salmon stocks conserved by the special cSAC status are also closely linked to the 
populations of rare freshwater pearl mussels in those rivers where the mussel populations have the 
same cSAC status in some rivers and where the mussel life cycle is exclusively dependent on 
salmon upstream migration. 
 
Case studies also demonstrate that in the absence of seal predation, rod catches may increase by 
up to 59%

28
. This is particularly significant, given the economic importance of the angling industry 

referred to at 2., and more specifically because the funding generated for the conservation and 
management of salmon stocks is directly linked to the numbers of fish caught (of which many are 
released). 
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 The Moray Firth Seal Management Plan 
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District salmon fishery boards and fishery trusts have evolved significantly over the past 10 years to 
respond to and reduce the pressures on salmon in freshwater. These actions include restoration 
and improvement of habitat, promoting catch & release and other conservation initiatives, better 
regulation of fisheries, educational projects and expanding our scientific knowledge of fish and 
fisheries to allow better management. Whilst conditions may be fragile in the marine environment, 
much can, and has been done where it is within man‘s influence within fresh water. Whilst the 
issues associated with declining salmon numbers are multi-factorial, predation in the marine 
environment and in freshwater can have a significant effect on both juvenile fish prior to their 
migration seawards and also those returning adult fish that have managed to survive the 
depressed conditions in the marine environment. It is worth noting that over 70% spring salmon 
caught in rivers (and 61% of the total catch) are now released.

29
 

 
Against this background, we have a common seal population of around 29,000 which is stable, and 
a grey seal population of around 103,000 which is increasing by around 1-3% annually

30
 The key 

issue for our member boards is to counter specific incidences of salmon predation by seals in or 
near the freshwater environment where adult salmon will congregate before their upstream 
migration. 
 
In-river problems 
 
It is widely acknowledged that there is increasing penetration of seals some way up our major 
rivers which are highly disruptive and we would like to see our members having access to clearly 
defined powers to remove these seals providing that this can be done safely and humanely. As well 
as the predation on salmon, the presence of seals well out-with their marine environment further 
into freshwater can be highly disruptive to angling activity. This can often be down to a very small 
number of seals, or even a single seal, however the damage and disruption can be particularly 
significant. 
 
We note with concern that it is proposed to exclude the ‗netsmen‘s defence‘ from any new 
provision within the bill. This will completely remove any ability for boards to react quickly to deal 
with ‗rogue‘ seals which enter rivers and prey on salmon which have entered the freshwater phase 
of their upstream migration. We would like to see this provision extended and refined to include 
damage to fish stocks, or the activity of angling, incurred by seals in freshwater systems. We 
believe that there is a sound case for specific powers to allow the control of this relatively rare 
scenario, whereby single seals or very small groups can cause significant damage. Such a 
provision could be framed in accordance with the new marine Bill provisions and include: 
 

- quinquennial licence 
- provision for seal control within rivers in defined areas (control to be undertaken in 

accordance with new regulations and in a humane way) 
- all data and information relating to control to be reported to the required reporting agencies 

(as piloted in the Moray Firth Plan) 

- absence of need to apply for a licence each time. This is important as problems with 
solitary or small numbers of seals in rivers, whilst rare, are unpredictable and often will 
require a rapid response. 

 
We believe that the framework for seals as outlined above is logical and sustainable. The problem 
is relatively rare and usually involves very few animals, thus it is highly unlikely that there would be 
any threat to any conservation status of the seals. The Fishery Boards‘ need to respond quickly to 
such problems when they occur is also critical to ensure that effective action can be taken. Safety 
considerations of control in these areas would be a matter for the police who would have a sanction 
on any activity if required. 
 
In general, we support the principle of reporting and monitoring data on seal control, and we also 
support the area based model to seal control as has been successfully piloted in the Moray Firth. 
Any new management regime must be flexible, simple to operate and transparent. There will be a 
need to carefully define specific management areas and ensure that once any licensed numbers 
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have been set that monitoring and  reporting requirements are transparent, easily understood and 
not overly complex. 
 
We recognise and respect the fact that the Habitats Directive is an important driver for seal 
management and conservation, and note that these provisions also relate to salmon populations in 
certain areas. We believe that the minor scale of control, historically undertaken, or envisaged for 
the future, to protect wild fisheries is not likely to be a contributor to overall population dynamics 
and therefore we wish to reserve the right to protect salmon and their associated fisheries on a 
point defence basis, without having to resort to an overly complex licensing system. 
 
We also believe it is extremely important to retain flexibility, supported by monitoring, in the context 
of particular areas, such as the west coast of Scotland, where even modest predation by seals 
could be having significant impacts on already compromised populations of salmon and, more 
acutely, sea-trout. 
 
Conclusions 
 
We accept the need for general licensing of seal control in Scotland 

 
We believe that seal control, at levels that are likely to be required by DSFBs to protect salmon 
fisheries management, do not pose any conservation threat to the species and therefore should be 
subject to minimal bureaucracy and administration provided conducted safely and humanely 

 
We accept and are happy to participate in any research/monitoring or provision of information to 
help inform seal management policy 

 
We believe seal control should be operated on a regional level (as per current arrangements in 
Moray Firth) with an agreed pre-set allocation for each area that can be conducted at the discretion 
of the DSFB to provide effective control as and when necessary 

 
We believe that provision should be made in the legislation and supported by policy that ensures 
that seals in freshwater can be controlled as required by fishery managers to ensure management 
of damage to fish and fisheries. Providing this can be done safely (as per permission from police) 
this should be conducted with an open licence, reviewed on a quinquennial basis, that is not 
subject to quota but simply places on the controller a requirement to report numbers of seals shot. 
This on the sure assumption that defence of fisheries in freshwater will never be conducted at 
levels that pose any conservation threat to either species and that seals in freshwater inevitably 
cause damage to stocks and disrupt fisheries. 

 
We look forward to seeing these issues captured in the legislation which believe the current 
drafting does not adequately do. 
 
Association of Salmon Fishery Boards 
25 August 2009 
 
 

SUBMISSION FROM SCOTTISH NATURAL HERITAGE 

 
SNH is the Government agency charged with the conservation and enhancement of Scotland‘s 
habitats, wildlife and landscapes, with facilitating their enjoyment by the public and with increasing 
the general level of understanding about this resource.  Its statutory purposes also include ensuring 
that the natural heritage is used sustainably. 

 
We are supportive of the provisions in Part 5 of the Marine (Scotland) Bill.  In our view they 
represent a considerable improvement in the management of seals.  They offer the prospect of a 
clear approach to the conservation of seals in line with our responsibilities under the Habitats 
Directive whilst accommodating the needs of fisheries and aquaculture interests in protecting and 
managing their stocks. 
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We support the position that it is an offence to kill, injure or take a live seal (intentionally or 
recklessly) and the exceptions to this offence.  In particular we welcome the duty on anyone who 
kills, injures or takes a seal to report this to Scottish Ministers.  The information that can be 
obtained from the numbers and nature of seals killed is considerable.  In addition to a duty to 
inform Scottish Ministers, it would be good practice that, where practicable, carcasses should be 
retained and SMRU notified. 

 
We support the process outlined for the issue of licences to kill or take seals and see the need for 
all such activity to be licensed as a great improvement on the current situation.  We note that any 
licence issued will specify the method of killing or taking and would urge that as a minimum 
standard the restrictions set out in Para. 1 of the Conservation of Seals Act 1970 be adopted.  The 
proposed seal licence conditions should greatly enhance the ability to manage the shooting of 
seals (for example by specifying the area in which seals may be killed or taken, the species of seal 
and/or the circumstances in which the seal may be killed or taken) so that specific seals that are 
causing damage to a fishery or fish farm can be effectively targeted. 
 
We support the provisions set out in Para. 103 of the Bill on consultation and consent of a licence 
application and the continuing responsibility placed on the Natural Environment Research Council 
through the Sea Mammal Research Unit to provide advice.  SNH has a responsibility also to take 
the wider view of the favourable conservation status of seals outside the various protected areas 
and we would hope that SNH will continue to be consulted on all seal licence applications. 
 
We welcome the proposal that Scottish Ministers may designate an area as a ‗seal conservation 
area‘ and the additional tests that would be applied before coming to a licensing decision in such 
areas.  This facility in the past has been delivered through Para. 14 of the Conservation of Seals 
Act 1970 in making an Order.  The use of the term ‗designate‘ may, however, result in some 
confusion and ambiguity as such areas would not be a designation in the same sense as a Marine 
Protected Area or Special Area of Conservation. 
 
The ability to act swiftly in areas where an unforeseen threat occurs or where the population is 
under stress is most welcome. 
 
SNH 
26 August 2009 
 
 

SUBMISSION FROM SCOTTISH SALMON PRODUCERS‘ ORGANISATION 

 
Introduction 
 
In our submission to the Rural Affairs and Environment Committee (RAEC) of 11 June we raised 
three points in relation to Part 5 of the Marine (Scotland) Bill. 
 

 We questioned whether the title for the section was appropriate given that the content of the 
section was wholly concerned with protection rather than conservation per se. 

 We identified a major omission in Section 98(f) which fails to allow killing of seals ‗to protect 
the health and welfare of farmed fish‘ despite that protection being a legal requirement on 
fish farmers under the Animal Health and Welfare (Scotland) Act 2006. 

 We expressed concerns about unnecessary levels of burden in the proposed systems for 
reporting the ‗killing or taking of seals‘ and about the way that seal licence data would be 
reported into the public domain. 

 
The RAEC has invited us to attend its meeting of 1 September to consider aspects of Part 5 of the 
Bill which have been ‗informed by the Scottish Seals Forum (SSF) and the Moray Firth Seal 
Management Plan (MFSMP)‘. As background we have provided some summary points below. For 
information, we should also note that we are members of the SSF and that a progress report by the 
MFSMP was presented at the SSPO Technical Conference in November 2008. 
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Summary Points 
 
The UK rightly has enlightened attitudes to the protection of domestic, farmed and wild animals and 
these extend to farmed fish, which are recognised as sentient creatures

31
. Consistent with this, fish 

farmers, as well as livestock farmers, have ‗a duty of care‘ for their stock under the Animal Health 
and Welfare (Scotland) Act 2006. 
 
In some circumstances, however, there are conflicts between one wild species and another, or 
between wild species and farmed species and this may require management intervention, including 
use of barriers to separate animals, removal of animals from specific areas or selected killing of 
animals. This may be necessary to protect a unique habitat or an endangered species (note neither 
grey seals nor common seals are in this category) or for wider animal health or welfare reasons. 
This need is generally provided for under statutory control and forms a small, but sometimes 
essential, part of the national framework for species and habitats management. 
 
Seals are predatory carnivores and will feed on a wide range of fish, some of which are also fished 
commercially for human consumption, rod-fished by anglers or farmed in Scottish waters. Seals 
also have the capability, size and strength to bite through or break many of the types of nets used 
by fishermen, netsmen and fish farmers. Thus there is potential for seal activities to create 
significant conflicts with human commercial and leisure activities. 
 
Recognising this, salmon farmers have, since 1990, adopted a code of management to minimise 
seal predation of salmon, seal damage to nets, breaches in containment, and the need to shoot 
attacking seals - using this option only as a last resort. Since 2006, this code has been 
incorporated into the independently audited Code of Good Practice for Finfish Aquaculture (CoGP), 
adherence to which is a requirement for membership of the SSPO (which accounts for 95% of 
Scottish salmon production). 
 
The CoGP, and specifically the section relating to predator control, requires a hierarchical 
approach involving initial farm site selection, appropriate good husbandry practices, choice of the 
most appropriate net designs and tensions, creation of seal exclusion barriers, reduction of 
attractants to seals and use of Acoustic Deterrent Devices (ADD). Only where these combined 
measures do not deter a specific seal, is shooting that seal considered, using an experienced 
marksman operating under the conditions provided for in law. 
 
From information gathered from the industry, it is apparent that seal attacks on salmon held in 
farms vary widely, both between farms in any given year and for a single farm from one year to 
another. Seals are highly mobile and a farm that has not seen a seal for a long period may 
sometimes receive several visits over a short time. All salmon farms adopt seal deterrent measures 
but the most appropriate and effective approaches vary from location to location. Net tensioning 
systems to resist seal penetration are used on most farms. A small number of farms use false-
bottomed nets, but these are generally not favoured because of operational difficulties. ‗Seal blinds‘ 
are more common and there is an increasing use of underwater predator nets; both have their 
advocates and are found to be effective at particular locations. The majority of companies use 
ADDs at certain sites in addition to other deterrent measures. The technology of the systems and 
devices continues to develop but, as yet, there is no system that will fully guarantee to deter all 
seals. 
 
Proposals in the Bill 
 
The Bill and the Explanatory Notes provide in outline a proposal for a licensing system which will 
permit the shooting of seals under certain defined conditions and up to a limited number, which will 
be specified, coupled with a reporting system. 
 
The proposal lacks necessary detail of how it would work in practice, but it is widely assumed to be 
based on the pilot MFSMP. This pilot has been specifically designed to address the problems of 
seal predation of wild salmon in netting and angling waters and has not addressed the 
management of seals attacking fish farms. However, some of the scientific principles underlying the 
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project are generic and should apply to both situations. 
 
Our overview of the situation can be summarised as follows. 
 

 We believe that there is an essential need for a systematic science-based wildlife 
management approach to the Scottish seal population. 

 

 We believe that this approach must allow, in the ultimate, for the shooting of seals where this 
is unavoidable or necessary as a protection for fisheries or fish held in fish farms. We are 
also conscious that, with the massive increase in the grey seal population, some wildlife 
policy may be needed in future to address potential species competition between grey seals 
and common seals at selected locations. 

 

 We are content with the concepts of the MFSMP being applied more widely, including to fish-
farming areas, but we believe there is a need for careful definition of the scheme that would 
be applied. Under the CoGP fish farmers already cooperate together under Farm 
Management Area agreements to coordinate their activities on stocking plans, systems of 
fish health protection etc., and this approach might be built on as a basis for seal 
management. 

 

 We are concerned that the system for licensing and reporting on seals shot should be fully fit 
for purpose, being proportionate to the need and avoiding unnecessary bureaucracy. 

 

 The reference in the Bill to reports being submitted ‗as soon as reasonably practical‘ 
suggests an undue sense of urgency, since seal numbers are only monitored and reported 
annually under SCOS.  It would be preferable to set an annual reporting cycle and to leave 
agreement on the detail of the reporting (date, time, place etc.) to the design of the 
management scheme. 

 

 We have a significant concern about the way that data may be reported and about the need 
to safeguard Salmon Fishery Boards, netsmen and fish farmers from direct action by those 
who may oppose the application of the law. 

 
SSPO on behalf of the salmon farming industry would be happy to work with the regulatory 
authorities to develop a practical management scheme for implementation in fish farming areas, 
based on the outline provisions that are made in the Bill. 
 
Scottish Salmon Producers‘ Organisation  
13 August 2009 
 
 

SUBMISSION FROM CROWN ESTATE 

The Crown Estate‘s role in using the sea and conserving the marine environment 
 

 The Crown Estate is a statutory body by which The Crown Estate Commissioners manage 
around 50% of the foreshore and beds of tidal rivers, together with almost all the seabed 
out to the 12 nautical mile limit. 

 

 The Crown Estate has a range of powers and duties under the Crown Estate Act 1961. 
 

 The Crown Estate has energy and (non-hydrocarbon) mineral rights out to 200 nautical 
miles. 

 

 Stewardship is one of The Crown Estate‘s Core values and it takes its responsibilities to 
employ the principles of sustainable development very seriously. 

 

 The Crown Estate is not a regulator for any of the activities that take place on its Marine 
estate. 
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The Crown Estate recognises that it has an important role in assisting the Scottish Government in 
actively managing Scotland‘s seas, coastal zone and marine resources. For example, in delivering 
Scotland‘s renewable energy objectives, we have responsibility for providing site options and 
leases for consented offshore wind, wave and tidal energy projects around Scotland. Our pro-
active approach to the use of and investment in the marine environment utilises our extensive 
knowledge and wide ranging experience of using the sea and enables us to act as a ‗driver‘ of 
sustainable development.  We are currently driving and facilitating examples of this through the 
Pentland Firth Wave and Tidal leasing round, the Scottish Territorial Waters Offshore Wind leasing 
round, and the third round of offshore wind leasing in UK waters. Similarly, The Crown Estate is 
pursuing, in close partnership with the Scottish Government, CO2 mitigation opportunities through 
offshore CO2 storage as part of carbon capture and storage projects currently being promoted. The 
Crown Estate‘s unique expertise and functions enable it to play a key role in the success of the 
proposed future planning and licensing regime for Scotland‘s marine environment. 
 
Introduction 
 
The Crown Estate welcomes the opportunity to contribute to the Scottish Parliament‘s 
consideration of the Marine (Scotland) Bill. We recognise the need for strategic planning on how 
Scotland‘s seas, coastal zone and marine resources will be managed in the future.  We are 
committed to sustainable development and to working in Scotland, with the Scottish Government, 
to deliver the aspirations for sustainable management and protection of Scotland‘s seas. We are 
also committed to working with Marine Scotland, Scottish communities and other key stakeholders 
to help deliver the Scottish Government‘s vision for the seas. The Crown Estate‘s evidence is 
informed by both our extensive experience of managing sustainable uses of the sea and the 
marine environment in Scotland and, within our core remit, our aim of seeking to balance economic 
activity with stewardship of natural resources for future generations to use and enjoy. 
 
Stage 1 of the Marine (Scotland) Bill – matters of general principle 
 
The Crown Estate welcomes Scotland‘s Marine Bill and has specific comments to make on the 
Bill‘s general principles in relation to Parts 2, 3, 4 and 7. 
 
Part 2 – Marine Planning 
 
Managing pressures on the marine environment 
 
The Crown Estate is supportive of the general principles as they relate to Part 2 of the Bill. We 
believe that a more strategic approach to marine management and planning will allow the 
pressures on the marine environment to be managed more effectively and will produce other wide-
ranging benefits. We are working closely with partners such as Marine Scotland, Highlands & 
Islands Enterprise and Scottish Enterprise to ensure our knowledge and expertise are made 
available in respect of the marine planning process, and in executing the requirements of the Bill in 
the context of wider targets on renewable energy and economic development. 
 
The Crown Estate‘s stewardship, powers and duties in relation to the marine environment extend 
across the whole of the UK. We are engaged with the UK Government in the development of 
proposals now contained in the Marine and Coastal Access Bill being considered in the UK 
Parliament, which includes provisions for Scottish Ministers in relation to marine planning and 
conservation responsibilities. 
 
The four governments within the UK have recognised the benefits that co-ordinated delivery of 
planning and conservation objectives will bring to the marine environment and to meeting future 
needs. One instance of where such benefits have been recognised is that in relation to meeting 
energy demands, for example, a UK overview will be increasingly important if carbon mitigation 
opportunities are to be realised.  The co-ordination of responsibilities between the UK, Scotland, 
Wales and Northern Ireland Governments will add some complexity that we can help to manage for 
potential investors and ensure their continued interest in the UK Continental Shelf. 
 
The Crown Estate is working with all of these governments and is therefore uniquely placed to 
provide an overview of the Scottish and UK Bills, which are intended to be complementary, and to 

450



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

assist in the delivery process with the Scottish Government. The Crown Estate is keen to engage in 
further discussions about the role the Scottish Government envisages we can play in this process. 
 
Preparation of Marine Plans 
 
The production of marine plans needs to be properly resourced, produced to the highest standard, 
and without undue delay to enable developer confidence and levels of certainty is maintained. The 
Crown Estate has valuable experience of planning spatially for the sea through its involvement and 
leadership in the Scottish Sustainable Marine Environment Initiatives, Pentland Firth Marine Spatial 
Plan, and Round 3 offshore wind plan. 
 
The Crown Estate is keen to explore how we might share this knowledge with the Rural Affairs and 
Environment Committee, the Scottish Government, Marine Scotland and the regional Marine 
Planning Partnerships. 
 
The Crown Estate has a major role in the planning and facilitation of marine renewable energies in 
Scotland, so as to assist the Scottish Government to achieve its low-carbon energy commitments 
and ambitions. For example, as the landowner of almost all the seabed out to 12 nautical miles, 
and with rights on energy development out to 200 nautical miles, we are responsible for providing 
site options and leases for consented offshore wind, wave and tidal energy projects around 
Scotland, as well as potentially for critical grid connections to the rest of the UK. The Crown Estate 
is actively marketing and promoting these opportunities in close collaboration with the Scottish 
Government. Any element of uncertainty has the potential to hinder the development of these new 
industries and the consequent energy security for Scotland‘s industry and people. 
 
Thus, the basic planning principle of presumption of use is a vital ingredient, which is also very 
useful in other aspects of marine development. 
 
Whilst The Crown Estate supports the Bill‘s proposals for marine planning, we believe there could 
be benefit in defining in principle the lead authorities and possibly some of the core ―interested 
parties‖ for Scottish Marine Regions.  We believe the most appropriate body for such a lead role 
would be Marine Scotland, providing impartial leadership with a national perspective. The Crown 
Estate has particular expertise to assist Scottish Ministers or their delegated authorities in 
preparing national and regional marine plans in accordance with paragraph 7(1) of Schedule 1 to 
the Bill.  Our experience of large scale planning, such as the Round 3 offshore wind plan, would 
significantly assist in the process of developing marine plans. The Crown Estate would be happy to 
assist in clarifying key planning requirements in relation to the development of marine plans, such 
as data on marine activities and the marine environment. 
 
Marine Scotland 
 
The Crown Estate has engaged with the different departments within Marine Scotland following its 
establishment (including Marine Scotland Science) and we are proactively assisting it in facilitating 
effective, sustainable development in the marine environment. The Crown Estate continues to seek 
ways to share our marine planning knowledge and expertise with Marine Scotland, including the 
development of suitable decision support tools. 
 
Integration of planning systems 
 
The Crown Estate recognises the benefits to be brought through closer integration of planning 
systems for the marine and terrestrial environments. The importance of the dovetailing of these 
systems can be seen in the need for activities on the marine estate, many of which will be taking 
place offshore from remote areas, to be supported by onshore infrastructure. An example of where 
such integration is vital is in the field of offshore energy projects, where specific onshore 
infrastructure is required, for example, transport infrastructure, servicing provision and access to 
necessary connections such as the National Grid. Close co-ordination between the two planning 
systems will be essential to the achievement of the policy objectives underpinning the Bill and 
underpinning other government strategies. 
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The Crown Estate notes that paragraph 3(2) of Schedule 1 to the Bill provides that the Scottish 
Ministers must take all reasonable steps to secure that any regional marine plan is compatible with 
the development plan for any area which adjoins a Scottish marine region. The Bill does not 
contain further details about how such compatibility will be achieved in practice. The Crown Estate 
considers that mechanisms to be employed in order to achieve integration of the marine and 
terrestrial planning systems will be essential to achieving the Bill‘s objective of increased 
integration and would benefit from greater examination by the Committee. 
 
The Crown Estate would be keen to see further clarification as to how the National Planning 
Framework, River Basin Management Plans and the National Marine Plan will be integrated. 
 
Information 
 
The Crown Estate is willing to explore with the Scottish Government the extent to which the broad 
range of information currently held by The Crown Estate can be used to assist the Government in 
its initial implementation and ongoing operation of the measures contained in the Bill. One example 
of such information is marine data held by The Crown Estate. It is important that a connection is 
made between scientific data and the National Marine Plan. The National Plan will provide the 
ultimate focus for scientific effort relating to the future of Scotland‘s seas. A key issue to be 
addressed to deliver value for Scotland is to ensure that there is sufficient focus on the needs, and 
gaps in understanding, that arise from the National Marine Plan. 
 
Over the past 18-months, The Crown Estate has been investing in and developing a new Marine 
Resource System (MaRS). An improved strategic and pro-active management approach will 
facilitate an equitable and sustainable use of the marine environment. Our MaRS system provides 
information on the complex interactions between competing development activities, environmental 
and conservation considerations, legislative compliance and stakeholder issues. The outputs from 
MaRS have the capability to facilitate robust, transparent and coherent approaches to decision 
making (a decision support tool) and provide information on the wide-ranging individual sensitivities 
of components within a decision making process. 
 
The Crown Estate is keen to engage with the Scottish Government and Marine Scotland to discuss 
further how its experience, knowledge and capability can be shared and to examine with the 
Committee the importance of such engagement in the achievement of the policy objectives 
underpinning the Bill. 

 
Part 3 – Marine Licensing 
 
The Crown Estate supports the Bill‘s overall approach to marine licensing and marine consents. At 
present, a number of activities proceed on the basis of consents given under general statutory 
frameworks such as the Food and Environmental Protection Act 1985 (FEPA), the Coast Protection 
Act 1949 (CPA) and the Electricity Act 1989 (EA). The Crown Estate considers that the proposed 
new arrangements, if implemented effectively, will reduce the regulatory burden, streamline the 
whole process, bring cost benefits to those involved and ensure that evidence-based decision 
making is applied to the full range of marine activities. 

 
The Crown Estate is willing to explore with the Scottish Government the extent to which the 
information currently held by us might assist in consideration of the rights to be granted, for 
example, information relating to the nature of the seabed at a particular location, other users of that 
area of the seabed, other activities carried on in a particular location and the existence of other 
infrastructure. 
 
The Crown Estate supports the policy objectives in Paragraph 37 of the Policy Memorandum to 
―streamline the delivery of a range of licences‖.  We note Section 54(3)(2) of the Bill and draw 
attention of the Committee to the possible benefits of transferring licensing powers from Local 
Authorities to Marine Scotland, providing clarity and removing complexity for the licensing of marine 
fish farms. This would create an opportunity to implement a more strategic approach to the 
development of the industry. 
 
Part 4 – Marine Protection and Enhancement: The Scottish Marine Protection Area 
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Marine Protected Areas (MPAs) 
 
The Crown Estate supports the general principles underpinning Part 4 of the Bill. We believe that 
timeliness in the designation process is essential and that decisions need to be robust. We 
consider that an evidence based approach is essential. It is important that MPAs have clearly 
defined interest features and conservation objectives. 

 
Whilst we recognise the need to deliver a network of protected areas that deliver conservation at 
an ecosystem level, requiring site selection criteria to be based on absolute science, the 
designation process should also enable socio-economic factors and interests to be considered 
alongside requirements for improved nature conservation. To that end, The Crown Estate is 
pleased with the inclusion of Section 59(5) and believes it is important that this remains in the Bill. It 
is vital that the UK‘s ability to reduce CO2 levels, and hence contribute to EU and international 
targets to combat climate change by the combined use of renewable energy and carbon capture 
and storage, is not severely affected by designations. Similarly, the security of the UK‘s energy 
supply, through the development of marine renewable energy sources and gas storage, should not 
be compromised. 
 
Part 7  
Transitional provisions – section 144(1) 
 
If the Marine (Scotland) Bill is passed by the Scottish Parliament in its current form, The Crown 
Estate understands that some of the detailed arrangements provided for in the Bill will not be fully 
implemented for a number of years. The Crown Estate will in this time period continue to perform it 
duties and use its powers, as provided in statute. The Crown Estate is keen to ensure that, in so far 
as it is possible, we perform our statutory functions in a way that does not inadvertently cut across 
the aims and objectives of the new arrangements that will be implemented under the new 
legislation. 
 
The Crown Estate notes that no specific transitional provisions are contained within the Bill. 
However, section 144(1) contains a power for the Scottish Ministers to make transitional or 
transitory orders. The Crown Estate would be keen to hear further about the Scottish Ministers‘ 
proposals for the transitional arrangements that are to be made under this section. 
 
Conclusion 
 
Measures for Success - The Marine (Scotland) Bill should: 
 

 Enable an effective and efficient consenting process that is integrated with onshore and 
national policies; 

 

 Establish a new and effective marine planning system which can work across all 
administrative boundaries; 

 

 Enshrine the principles of sustainable development in marine management and planning; 
 

 Provide an MPA designation process that relies on an evidence-based selection of sites 
that takes account of socio-economic factors where appropriate; 

 

 Provide a clear and consistent licensing regime for all marine industries and activities; and 
 

 Seek to ensure that the UK‘s ability to reduce CO2 levels by using renewable energy and 
carbon capture and storage is not severely affected by new MPA designations. 

 
In addition to providing this written evidence to the Committee, The Crown Estate would welcome 
an opportunity to meet with members of the Rural Affairs and Environment Committee to assist in 
consideration of the Bill and to provide further information to the Committee through the provision 
of oral evidence at Stage 1. 
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The Crown Estate 
11 June 2009 
 
 

JOINT SUBMISSION FROM ORKNEY ISLANDS COUNCIL, SHETLAND ISLANDS COUNCIL 
AND COMHAIRLE NAN EILEAN SIAR 

 
The following questions are as a consequence of the offer to provide verbal evidence to Scottish 
Ministers over issues related to the Marine (Scotland) Bill which was introduced in the Scottish 
Parliament on 30 April 2009. It is understood the Bill seeks to create a new legislative and 
management framework for the Marine Environment. The Bill has been considered by Orkney 
Islands Council, Shetlands Islands Council and the Western Islands Council. 
 
It is hoped that the following will distil their views for the benefit of MSPs sitting on the Rural and 
Environmental Affairs Committee prior to the creation of any appropriate amendments to the Bill. 
 
In general further assessment and understanding of the costs associated with implementing the 
proposals and a clear statement made about how, when and by whom these costs will be met. 
 
Marine Regions 
 
It is understood that Marine Regions are a central issue in the creation of the Marine Bill. It is felt 
that the three island groups lend themselves well to be viewed as separate Marine Regions. 
Orkney Islands Council has submitted formal representations on this issue and we maintain that 
an Orkney Marine Region would be a good operational unit for consideration. However, we are 
also aware of the potential cross cutting issues with the north of Scotland, particularly in relation 
to the Pentland Firth. We would therefore look to seek to establish working relationships with 
Highland Region in relation to an Orkney and Pentland Firth region as a further option should the 
Orkney Waters option not prove viable.  Many of the issues that would be captured within the 
region will be best dealt with at a local level by stakeholders familiar with the local marine 
environment. The boundaries of the Local Authorities enable these regions to be formed in a 
naturally sympathetic way to both the economic and environmental pressures of the regions. 
 
Local Marine Plans 
 
Concern has been expressed over the funding of the Local Marine Plans which, it is accepted will 
follow the national plan apart from localised requirements which are to be agreed by Scottish 
Ministers. What is not clear is where the cost of the formulation of the local plans will be met, the 
effective resourcing of either the Local Authority or another body to produce an audit and review 
these important plans. We would support the principle of Local Authorities being given the 
responsibility of leading the preparation of the plans and consider that this would fit well with the 
existing responsibilities in relation to the preparation of land use development plans. There are 
clear opportunities to combine the processes, in particular in relation to the consultation stages. 
In Orkney we have been working to achieve this with the work that is on going with the Pentland 
Firth and Orkney Waters Marine Spatial Plan. 
 
However, this new responsibility would require significant additional resources being found to 
fund the expansion of the existing Development Planning function which would not be able to 
cope with the additional workload as things stand. The new Planning Acts have already 
introduced a significant range of new responsibilities which are already stretching Development 
Planning team resources and this matter will need to be dealt with as a matter of priority, and at 
the outset of the process so that teams are in place from the beginning to develop and implement 
the new system. There would also be the need for additional training and management support. 
 
Marine Protected Areas 
 
The number of Marine Protected Areas (MPAs) and the criteria which will be used to define an 
area would need to be known at an early stage. Is it the case that unless the MPA has a 
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conservation order applied to it, it will not have any impact on the marine region. It is also felt that 
MPAs should take into consideration economic criteria along with environmental criteria. 
 
In relation to Section 59(6) it is requested that the word ―may‖ is replaced with the word ―will‖ as it 
is important that there is the opportunity for stakeholders to be consulted on the issue of potential 
designations in all cases, rather than this being optional. 
 
Licensable Activities 
 
In terms of port operations this section would appear to place additional requirements on port 
authorities undertaking normal business such as positioning navigation buoyage, potentially 
anchoring vessels and structures within the port. Consideration into revising this section, an 
exemption for port areas so allowing standard port operations to go ahead without drawn out 
approvals being sought and potentially refused. 
 
Planning and Aquaculture 
 
Since 2007 planning permission has been required for marine fish farms.  Orkney Islands Council 
considers that there remains an anomaly in having planning controls over developments by the 
‗mature‘ and essentially stable fish farming industry but not over development proposals from the 
embryonic but quickly developing marine renewables industry or over other developments such 
as marine dredging for minerals.  Orkney Islands Council considers that the control of all of these 
developments should be subject to a single fit-for-purpose consenting regime, whether this be 
called planning permission or some other appropriate marine permission.  However, whatever 
regime is favoured it would be vital that for reasons of local knowledge of the environment, the 
economic situation, operational considerations and democratic accountability, decision making 
should be led by the appropriate Local Authorities.  This could be Orkney Islands Council in the 
context of Orkney Waters or, should decision making be devolved to a Scottish Marine Region, 
an Orkney based Scottish Marine Region led by the Local Authority. 
 
Permitted Development Rights 
 
Under the Orkney Islands County Council Act 1974 the Harbour Authority (Local Authority) have 
a range of permitted development rights within the defined boundaries of the Harbour. It would 
appear that the Marine Bill wishes to remove these rights in favour of approval by a third party. 
This is seen as an impediment to the economic survival of the port and potentially preventing the 
port from performing the duties to which it was created for. It is requested that these rights 
remain as defined in the parent Act and if that is the case in the other Harbour regions then they 
to should continue to benefit from these rights. 
 
Powers of the Enforcement Officer 
 
Normally the Secretary of State Representative (SOSREP) is the only individual to be able to 
force a vessel into a port against the Port Authority‘s wishes. In doing so the greater good of the 
environment and the safety of ship, crew, and cargo is considered. It is also understood that the 
UK Government underwrites in financial terms SOSREP‘s decision. This does not appear to be 
the case with the Enforcement Officer. It is also of concern that other than fishing craft 
endangering a MPA very little examples on when and where these powers would be necessary 
have come to light. It is therefore asked why do Ministers feel they need to create these powers. 
 
Dredging Licenses 
 
In as far as capital dredging is concerned the requirement for an Environmental Statement and 
an appropriate consenting license is required is fully supported, but it is suggested that 
maintenance dredging that occurs regularly and the impacts are known and understood this 
practice should have a license that runs concurrent for a minimum of three years and potentially 
five years. This would reduce the cost and bureaucracy in this sector. It is accepted that forms of 
bed levelling such as plough and water injection levellers should be licensed but if they form part 
of a predefined programme of maintenance work they should not require approval of use on 
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every occasion. It is possible that a conflict may arise if the need to maintain navigation channels 
is prohibited if a license to dredge is refused. 
 
Orkney Islands Council, Shetland Island Council and Western isles Council 
27 August 2009 
 
 

SUBMISSION FROM ORKNEY ISLANDS COUNCIL 

The purpose of this letter is to follow up on our previous consultation on the Sustainable Seas for 
All paper (issued 6 October 2008) with comments on the Marine (Scotland) Bill as introduced on 20 
April 2009. 
 
As with the previous consultation response, this is a joint response prepared by the Director of 
Marine Services and officials from the Department of Development Services representing Planning, 
Environment and Economic Development sections. 
 
As we previously stated, we welcome the principle of consolidating all marine planning issues in a 
single legislative form and the Marine (Scotland) Bill represents an important step forward in this 
regard. 
 
The following comments are restricted to matters of detail associated with the drafting of the Bill as 
follows: 
 
PART 1 The Scottish Marine Area 
 
We have no comments. 
 
PART 2 Marine Planning 
 
Section 3(3) 
 
Para 3:  States that a National Marine Plan ―may in particular include economic, social and marine 
eco-system objectives‖.  It is vital that economic and social conditions are factored into any 
meaningful National Marine Plan and that they also inform and influence regional plans along with 
the operation of the consents and licensing system. 
 
The National Marine Plan should be compatible with the plans in other parts of the UK; Orkney 
should not be disadvantaged by a regime which is out of step with progress elsewhere. 
 
Section 3 (4) – as we stated in our previous consultation, we are of the view that Orkney waters 
and the Pentland Firth should be identified as a stand alone Scottish Marine Region  or Marine 
Planning Partnership, with the capability of preparing a Regional Marine Plan for Scottish Waters. 
We also consider that Orkney Islands Council should be the lead authority within this partnership. 
 
Certain topics which will be included in the Regional Marine Plan will have a significant bearing on 
issues which will be addressed by the emerging Local Development Plan and we consider that 
these Plans should be co-ordinated and prepared in tandem. 
 
Although section 3(b) appears to provide an ability to appease a Local Authority, section 2 (b) in 
the ―Delegation of Functions relating to regional Marine Plans‖ appears to create conflict between 
an elected body with statutory powers and obligations and a non elected group without statutory 
responsibility. 
 
Part 2 Section 10 allows Scottish Ministers to force those delegated with functions as prescribed in 
8(2) into expenditure which could be significant. Is this the intention? Some financial relief must be 
factored into these powers for Local Authorities to undertake these delegated functions. 
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Section 12 - It is felt that all plans should be reviewed every five years either national or regional. It 
is clear from further subsections that reports are due on plans after five years. For simplicity a 
general review date would suffice. 
 
Section 13 - We have concern that the plans are not able to be contested in a legal sense. 
Although at this point circumstances where legal challenge is not foreseen it would appear to be 
extremely heavy handed to remove the right of the legal challenge without good cause, which is not 
apparent in this Bill. 
 
The rationalisation of the licensing system (for example the bringing together of FEPA and Coast 
Protection Act consents) is very welcome. We support the taking out of scope the licensing of 
smaller projects, with registration rather than licensing, although we are unsure what the precise 
effect of ―registration‖ is. 

 
We are concerned about the bringing into scope of dredging activity and forums of hydrodynamic 
dredging, such as plough dredging, this would appear at odds with the objective of reducing the 
overall licensing burden, although it is accepted that this type of activity requires assessment and 
control measures to prevent environmental abuse. Any licensing should be objectively led. 

 
The Explanatory Notes (p 47) to the Bill refer to an exemption for maintenance dredging from these 
new provisions where ―established techniques‖ are involved.  We strongly urge the Scottish 
Government to take this route, especially as dredging disposal is already subject to a rigorous 
regime. 
 
PART 3 Marine Licensing 
 
Section 54 - we consider that decisions regarding the licensing of fish farming developments in 
Orkney waters should continue to be made locally. 
 
Section 42 - whilst agreeing that Marine Scotland should be the body that is responsible for the 
delivery of a marine licensing system, we consider that decisions regarding the licensing of other 
forms of marine development should also be made locally. 
 
Certain types of marine development require the installation of ancillary infrastructure on land, 
where planning applications are determined according to local planning and development policy. 
We believe that, given the likelihood of increasing demand for use of the marine environment, a 
local decision making process would enable improved stakeholder involvement and would allow for 
a move towards a more integrated system of planning and management at the interface between 
the marine and terrestrial environments. 
 
In considering Licensable Marine Activities, problems are seen for Port Authorities such as Orkney 
Islands Council in day to day activities. 
 
Powers in the Marine Bill appear to overrule statutory powers contained within the Orkney County 
Council Act to license works. Additionally if the Port Authority requires a license to place navigation 
buoys in the water or allow fishermen to lay down crab keep pots, we see the system becoming 
bogged down in unnecessary permissions and paperwork. 
 
It is hoped that in determining applications, economics as well as the environment, health and 
interference should be taken into account as many applications will be from the commercial sector 
and the categories expressed in the bill may not provide or allow sufficient weight to be given to a 
commercial application which in turn may result in the application being refused. 
 
It is suggested that within the general section on Exemptions to license requirements port 
operations be included. This will remove many of the practical problems of implementation of the 
Marine Bill. 
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PART 4 Marine Protection and Enhancement: The Scottish Marine Protection Area 
 
Whilst we support the principle of the establishment of marine protected areas, we would draw 
attention to the following points in relation to the current drafting of the Bill: 
 
Section 58(2) states for the following that ―any area of the Scottish marine protection area includes 
a reference to any island in that area of sea, whether of not any part of the island lies above mean 
high water spring tide‖ (our emphasis) 

 
There is a need to define ―island‖ in this context. It is to be assumed that the legislation does not 
intend to cover inhabited islands or indeed islands which are currently covered by land based 
planning designations established under the Town and Country Planning Acts and other statutory 
mechanisms. As an island group, it would be concerning if this Section were to be applied to the 
whole of Orkney. 

 
Section 60(2) states that ―A Nature Conservation MPA may include……..if    a) the area of 
seashore adjoins the area of sea…..‖ 
 
As above, it is important that further clarification is provided as to the extent of this coverage where 
this could overlap/conflict with existing land use planning designations, for example natural or built 
heritage designations. 
 
Sections 62 (2) and 63 (4) also refers to areas of seashore above the high water spring tide. The 
same point applies in relation to consideration of overlap between land use planning designations. 

 
A clear definition of the term ―seashore‖ would be useful in clarifying the extent to which Marine 
Protected Areas could, in certain cases, include areas of land which are above Mean High Water 
Springs. 

 
Section 65 (1) states that before making a designation order (for a Marine Protected Area) the 
Scottish Ministers must – 

 
a) publish notice of their proposal to make the order. 
b) consult such persons as they consider are likely to be interested in or affected by the 

making of the order. 
 

We assume this would be established through Regulations, but it would helpful to confirm at this 
stage that such consultation will include the relevant Local Authority. 

 
Section 87 (1) states that a relevant authority may establish one or more Marine Management 
Schemes for a Nature Conservation MPA or a Demonstration and Research MPA or for any 
European marine site which is included in or adjoins a new MPA. 

 
It would be useful to gain clarification on what might be contained in a Marine Management 
Scheme. Do the Scottish Ministers intend to issue guidance to relevant authorities on the 
preparation of Marine Management Schemes? 
 
PART 6 Common Enforcement Powers ETC Licensing and Marine Protection  

 
Section 132: Power to direct vessel or marine installation to port 

 
We believe this is an extension of an existing power so that a vessel suspected of committing an 
offence within an MPA could be directed into ports.  What is lacking is any reference to consultation 
with the port and what redress could be available in the event that a vessel or marine installation 
occupies a berth and interferes with the day to day operation of the port.  It is understood that the 
power to compensate ports already exits through the SOSREP role and this would be a major 
problem if a Port Authority as Orkney Islands Council is were to incur significant financial or 
environmental loss through the actions of the marine enforcement officer. Conflict with the act may 
occur if the vessel directed into the port were to be classed as a dangerous vessel and the Port 
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Authority were to refuse entry or under instruction by the Maritime and Coastguard Agency the 
vessel was to be refused entry under Port State regulations. 
 
We trust that these comments can be considered alongside the Marine (Scotland) Bill and we look 
forward to having continued involvement in the process as it moves forward. 
 
 

SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 

Comhairle nan Eilean Siar welcomes the opportunity to respond to the RAE Committee‘s call for 
views on the Marine (Scotland) Bill. As an islands authority, the Comhairle recognises the 
importance of maintaining a high quality marine environment and its contribution to the economic 
and social well-being of the Outer Hebrides. 
 
The Comhairle leads the delivery of integrated coastal zone management through the local coastal 
partnership, Coast Hebrides, and supports the development of maritime resources, in particular 
fishing, aquaculture and marine renewable energy generation. 
 
The Comhairle submitted their response to the Sustainable Seas for All: a Consultation on 
Scotland‘s First Marine Bill in August 2008 and remains broadly in support of the aims of the Bill as 
introduced to Parliament. However, the Bill contains a policy area which is at odds with the views of 
the Comhairle. 
 
Marine Protection and Enhancement 
 
The Comhairle in its response to Sustainable Seas for All stated: A key aim for Comhairle nan 
Eilean Siar is population retention through economic growth and sustainable development. The 
experience of the Comhairle is that past environmental designation has constrained development 
opportunities. On this basis, the Comhairle views additional environmental protection in its 
surrounding seas with considerable apprehension and is minded not to agree with the designation 
of further sites. 
 
The response went on to say: The Comhairle is of the opinion that marine environmental protection 
should be implemented through marine planning at the regional level within Scotland where 
possible to enable local consultation and agreement. 
 
The Comhairle believes that increased local accountability and control is critical to the future 
management of pressures on the marine environment. The Outer Hebrides are highly dependent 
on marine resources and on the quality of the marine and coastal environment.  The economy of 
the islands requires to be strengthened and Comhairle nan Eilean Siar is committed to sustainable 
economic development of its coastal and marine resources. It is therefore strongly opposed to the 
introduction of additional Marine Protection Areas in the seas surrounding the Outer Hebrides if 
they would impose restrictions on economic activities. 
 
Comhairle nan Eilean Siar 
11 June 2009 
 
 

SUBMISSION FROM SHETLAND ISLANDS COUNCIL 

Synopsis 
 
The Shetland Islands Council advocates: 
Shetland be designated a ‗stand alone‘ Scottish Marine Region, and the functions relating to 
marine planning and licensing in the Bill should default to the Local Authority with the provision that 
the Local Authority can opt out of these responsibilities if they so wish. 
 
The Shetland Islands Council (SIC) welcomes the opportunity to present a submission on the 
Marine (Scotland) Bill.  As an island community Shetland has a high degree of economic and social 
dependence on maritime industries and a healthy marine environment.  The Islands have also had 
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a long term interest in sustainable marine management and protection of the marine environment 
as a consequence of being one of the most fisheries dependent areas of the UK. 
 
Over an extended period of time Shetland has acquired significant experience of marine planning 
and management.  This includes local management of aquaculture and other marine developments 
through the Zetland County Council Act 1974, and of inshore shellfish fisheries through the 
Shetland Islands Regulated Fishery Order.  More recently a Shetland Marine Spatial Plan has been 
developed under the Scottish Sustainable Marine Environment Initiative. 
 
As part of their submission to the Rural Affairs and Environment Committee Council Members want 
to stress that they do not wish to see the Marine (Scotland) Bill result in any further erosion or loss 
of local responsibilities or powers.  Indeed the Council believe the Bill should be used as an 
opportunity to strengthen marine management at the local level through proportionate processes 
that ensure democratic accountability and make best use of local experience and knowledge. 
 
It is considered that Scottish Marine Regions should be identified at the earliest opportunity (i.e. at 
the time the Bill is enacted) so that those charged with taking the matters within the Act forward can 
do so effectively.  This is particularly relevant in the area of marine planning at the regional level.  
There is already a requirement to prepare development plans in connection with marine aquaculture 
under the Town and Country Planning (Scotland) Act 1997 and it would be appropriate to undertake 
this in conjunction with plans that cover the whole range of marine activities rather than in isolation.  
As Local Authorities (LA) have responsibility for marine aquaculture it would appear pertinent for the 
LA to take the lead in preparing and delivering regional marine plans. 
 
The SIC is a strong advocate of local marine management and planning and believes that SMRs 
should be based on LA boundaries and that all the functions relating to regional marine plans and 
marine planning be delegated to the LA.  Accordingly the Council would advocate that the Bill 
delegates these functions as the default position unless the LA indicates that it does not wish to 
undertake this option.   This would ensure that regional plans take account of all marine activities, 
existing legal requirements and compatibility with adjacent terrestrial Development Plans and the 
marine plans of adjacent SMRs where appropriate.  It goes without saying that close and 
collaborative consultation with all marine stakeholders will be integral and pivotal to development of 
regional marine plans. 
 
With regard to marine licensing, the SIC has the ability to grant licences for the construction, 
alteration, etc. of works below Mean High Water Springs and also for dredging under s11 and s13 
respectively of the Zetland County Council Act 1974  Additionally s5 of the 1974 Act imposes a duty 
of conservancy (safe navigation) on the Council.  The SIC would want this to continue in the 
interests of local democratic accountability and on the grounds that such decisions are best based 
on local experience and knowledge.  It is noted that the Bill provides for all marine licensing 
activities to be delegated to a public authority or a group of persons and again the Council would 
advocate that this function should be automatically delegated to LAs unless they indicate otherwise. 
 
The Council acknowledges that not all marine activities require licensing but could instead be 
permitted by order or through a registration system by virtue of their size, location or minimal 
environmental impact (below a threshold level).  However there would need to be a robust system 
in place to ensure that any activity permitted by order or registration centrally fits into any regional 
marine plan and does not lead to potential conflict between regionally and nationally permitted 
development.  Again it would be more appropriate to have the decision making on this level of 
activity at the local/regional level where the relevant experience and knowledge exist. 
 
The Marine Bill offers LAs the option of relinquishing the power to grant planning permission for 
marine aquaculture under the Town and Country Planning (Scotland) Act 1997 if they so wish.  If 
this occurs it would mean that two ‗licensing‘ schemes would exist for the same marine activity – 
planning permission granted by a LA or a marine licence granted by Scottish Ministers.  It appears 
somewhat unusual given that one of the drivers for extending planning control to marine 
aquaculture was to have the same processes and systems operating across the whole of Scotland.  
It is unclear how this ‗opt out‘ provision will reduce the regulatory burden on the aquaculture 
industry – there will still be a need to obtain either planning permission or a marine licence as a 
starting point for development.  There is no indication within the Bill as to whether aquaculture 
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would follow other marine licensed activities in being permitted by order or through registration if 
they fall below some threshold of environmental impact. 
 
The provision to designate any part of Scottish waters as a marine protection area (MPA) is 
welcomed provided it does not impinge on or interfere which other marine activities, such as fishing, 
that are of significant importance to local communities dependent on the marine resource.  In 
particular the ability to designate an area as a demonstration and research MPA is innovative and 
will almost certainly be of great future benefit.  Whilst MPAs are effectively the marine equivalents of 
terrestrial Special Areas of Conservation (SAC) there would appear to be no requirement for an 
appropriate assessment to be undertaken by a licensing authority as is required under the Habitats 
Directive for SACs.  Some clarification on this issue is required. 
 
With regard to the remaining three parts of the Bill (Conservation of Seals, Enforcement and 
General Provisions), the SIC has no particular issues to raise or comments to make. 
 
Is it the case that those wishing to utilise the marine resource will still be required to seek a sea bed 
lease from the Crown Estate where the development is connected in some way to the sea bed?  If 
this is the case there is potentially a double cost on marine dredging (licence fee plus sea bed lease 
cost) which hitherto has not required licensing and this may have implications for this particular 
industry. 
 
In summary, the SIC believes there is a strong case for marine planning and management 
decisions to be made at the local level and, through the delegation provisions within it, the Marine 
(Scotland) Bill provides the basis for this to happen.  The marine planning and licensing functions in 
the Bill should be delegated to the LA as the default situation with the provision for the LA to opt out 
of either or both of these functions if they so wish.  Given that the Planning (Scotland) etc Act 2006 
seeks to devolve decision making to the most appropriate level through proportionate regulation 
and processes , it is essential that a similar approach to marine planning (and management) is 
pursued and decisions on local developments should lie locally.  Based on experience to-date, the 
best means of achieving this in Shetland is by designating the Islands as a SMR and designating 
the SIC as the lead authority in terms of marine planning and licensing.  As with their consultation 
response to the Bill, the Council would reiterate that Shetland provides a more fitting location for 
Marine Scotland than one in the central belt of Scotland. 
 
The Committee is asked to note that, due to the timing of deadlines, this submission has been 
agreed by those Council Members who sit on the SIC Planning Board and as such has not been 
seen by all Members.  As such, the Council requests the right to submit further comment, if 
necessary, once this response has been seen by all Members. 
 
Shetland Island Council 
10 June 200 
 
 
SUBMISSION FROM WALTER SPIERS, ASSOCIATION OF SCOTTISH SHELLFISH GROWERS 

 
Thank you for giving me the opportunity to share my concerns regarding the Marine Bill with you. I 
will try and elaborate on some of the points I was making when we met at SAMS. 
 
Sadly, it would appear that the Marine Bill is not going to change anything for the better in the world 
of shellfish cultivation. We will still have to deal with all the existing regulators, and probably 
another one. Under the Water Framework Directive, SEPA are going to be the Competent 
Authority, out to 3 nautical miles, under River Basin Management Plans. Should Marine Scotland 
not be in charge of RBMPs? 
 
It seems likely that planning controls will remain with the Local Authorities, under Town and 
Country Planning, and ICZM. 
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If this is to be the case, I wonder what the Stakeholder Groups that are to be set up under the 
Marine Bill will have to do with Coastal Waters. If the new Inshore Fisheries Groups are to be set 
up to assist with Fisheries issues they would have no input there either. What is left? 
 
Far from ‗de-cluttering‘ marine regulation, it appears to be getting more complex, especially if you 
include the Marine Strategy Framework Directive, and the UK Marine Policy Statement. 
 
On the subject of RBMP‘s, there is no mention in the draft plans of any specific Designation for 
Shellfish Growing Waters. Communication with Brussels states that Member States should give at 
least equivalent DESIGNATED protection to the waters that are currently protected under the 
Shellfish Growing Waters Directive. 
 
Areas that produce shellfish are also regulated by Food Standards Agency legislation, under the 
Shellfish Harvesting Waters Directive. Unfortunately slightly different criteria are used for 
monitoring Harvesting Waters and Growing Waters. They could easily be brought into line under 
RBMP, which would save duplication of regulation, and the confusion and disagreement that we 
have had in the past between Regulators. 
 
Finally, the oyster commonly grown in Scotland is the pacific oyster. It has been decided by 
UKTAG, (without consultation with industry) and Natural England, that it is to be listed as an 
Invasive Non Native Species, which is causing great concern amongst our members. It would 
appear the UK is the only member state to take this stance. I have been trying to lobby for Scotland 
to take a different view, meanwhile someone from SNH keeps putting articles in The Times about 
the fact that our beaches are ‗under threat‘ from  feral oysters! SEPA are responsible for alien 
species in RBMPs, but need to take advice from SNH. 
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Marine (Scotland) Bill: Stage 1 

14:02 
The Convener: Item 3 is our fourth evidence-

taking session on the Marine (Scotland) Bill. The 
purpose of this session is to hear from a range of 
stakeholders. The first panel of witnesses will  
focus on the part of the bill that deals with seal 
conservation; the second will cover the parts of the 
bill that deal with marine planning, protection and 
licensing.  

I welcome the first panel. Libby Anderson is  
policy director for Advocates for Animals;  
Professor Ian Boyd is director of the sea mammal 
research unit at the University of St Andrews;  
Brian Davidson is from the Association of Salmon 
Fishery Boards; Professor Colin Galbraith is  
director of policy and advice for Scottish Natural 
Heritage; and Professor Phil Thomas is chairman 
of the Scottish Salmon Producers Organisation.  

We move directly to questions.  

Elaine Murray (Dumfries) (Lab): I welcome the 
panel. We are all back after the summer recess. 
Perhaps it is just as well that the summer is over in 
light of the sort of summer that it has been.  

Two species of seal are native to Scottish 
waters: the grey seal and the common seal. The 
International Council for the Exploration of the Sea 
has suggested that the grey seal population is  
increasing, but there seems to be evidence that  
the common seal population is decreasing. Can 
members of the panel give us more information 
about that? Perhaps they could give us possible 
reasons why there are such changes in the 
populations of both species of seal. Can panel 
members describe the predation habits of each 
species? I understand that grey seals can travel 
much further and that they are possibly more 
implicated in the predation of cod and salmon than 
common seals are.  

Professor Ian Boyd (University of St 
Andrews Sea Mammal Research Unit): That  
sounds like a question for me. 

I thank the committee for the invitation to speak 
to it. I will divide my answer and deal with grey 
seals and common seals separately. The grey  
seal population has, for a large mammal 
population, been increasing quite rapidly for the 
past few decades, but there is strong evidence of 
a decline in the rate of increase and of the 
population numbers approaching stabilisation on 
the west coast and Orkney.  

In the North Sea, the numbers continue to 
increase. Our measures are based on the number 
of pups produced by the population. There is  
always a time lag between the change in the 
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number of pups produced and the change in the 
population trajectory. The number of pups being 
produced in the Hebrides has been stable for the 
past 10 to 15 years, so we would expect the 
population there to be stable, rather than increase.  
In Orkney, the number of pups being produced is  
approaching stability; we would expect the 
population to continue to increase to some extent  
for a while and then to stabilise. In the North Sea,  
the population is still increasing. 

The reasons for the change in the grey seal 
population are hard to fathom. There are a range 
of reasons for it, some of which stretch back into 
the long-term history of the management of the 
species. It was a popular species to hunt in the 
northern isles and Hebrides before the second 
world war. The introduction of legislation has 
probably increased protection of the animals.  
Depopulation of the outlying islands has reduced 
the amount of human predation of the seals, which 
is probably a major factor. There have been 
changes in the food supply for the animals,  
possibly as a result of the effects of fishing on the 
ecosystem. The fact that the animals have 
probably been able to exploit the effects of fishing,  
rather than be affected by it negatively, is another 
possible reason for the changes in the population.  
Around the world we see seal populations 
increasing in many different areas. It is quite hard 
to put your finger on exactly why that has 
happened.  

I turn to harbour, or common, seals. We use 
both names, so excuse me if I switch between 
them. We know less about common seals,  
because they are much more difficult to survey.  
We have less precise information about their 
population numbers. Despite their name, there are 
fewer of them than grey seals. We think that there 
are 140,000-odd grey seals in the United 
Kingdom, 90 per cent of which are in Scottish 
waters. We think that there are about 40,000 to 
50,000 common seals, about 30,000 of which are 
in Scottish waters, so common seals are much 
less abundant than grey seals. They are also 
smaller than grey seals, and they are more 
coastal. They are the seals that you will often see 
around the coast, whereas grey seals are 
offshore.  

The surveys of common seals that we carried 
out until the early 2000s suggested that the 
common seal population was roughly stable.  
However, about  three years ago, our survey 
suggested that there had been an extremely rapid 
decline—considering how slowly the animals are 
able to reproduce—in Orkney and Shetland in 
particular but also to some extent down some of 
the North Sea coast. The decline that was 
observed was equivalent to all the pups that were 
born in the population every year not surviving.  

It is too early to say what the cause of that  
decline has been. We will  probably never know. 
There are a variety of possible reasons. Some of 
the more favoured reasons are that a certain 
amount of killer whale predation goes on in the 
northern isles. We cannot completely ignore the 
possibility that there is competition with grey seals.  
There is also human predation, which is inevitable 
because there are conflicts between seals and 
various human activities in the marine 
environment. It is unlikely that any one of those 
factors is the cause of the decline; there have 
probably been multiple effects. We also think that  
some form of natural pollution through toxins might  
have affected the population. That is still subject to 
research, but there is an indication that some sort  
of biotoxic effect might have reduced the viability  
of the population. 

That is a long summary, which I hope covers  
most of the question. I did not say much about  
what  the animals are predating. Do you want me 
to say something about that? 

Elaine Murray: Yes, please. 

Professor Boyd: Grey seals and common seals  
have similar diets, but you are right to consider 
that they tend to forage in slightly different areas.  
Common seals tend to be more inshore in their 
distribution and grey seals tend to be further 
offshore. Grey seals also move through much 
larger areas. We find animals moving from the 
North Sea to the west coast and back again, for 
example, whereas it is unlikely that that would 
happen with common seals. Common seals that  
feed out of the Firth of Tay will probably feed out  
on the Wee Bankie area. They will feed up to 
about 60km to 100km offshore. Grey seals will  
feed in those areas as well, but they will also move 
further away. 

Both grey and common seals rely on sand eels  
as one of their main dietary items. However, they 
also eat a lot of other species. Basically, they eat  
what is most abundant out there. There is no 
doubt that they eat commercial fish species. There 
is a question mark over whether they have a 
significant effect on the populations of such 
species, but the predation rate is factored into the 
calculation of theestimate of fish available for 
fishermen. 

Seals eat cod, haddock and other species, but I 
would say in mitigation that they are by no means 
the only predators out there that eat those 
commercial species. In fact, cetaceans in the 
North Sea eat more commercial fish than seals do.  

Peter Peacock: Can I pursue seals‟ eating 
habits a bit further? Seals are intelligent animals  
that learn behaviours. If we consider fish farming,  
river mouths and so on, I understand that some 
seals will take salmon from nets and some from 
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rivers but that not all seals behave in the same 
way. First, is that correct? Secondly, is there any 
difference in behaviour between greys and 
commons with regard to that aspect of fishing 
management? 

Professor Boyd: That is broadly correct. We 
believe that individual seals can be highly  
selective in their diet. That is based on a range of 
different types of evidence. There are probably  
seals that learn specific behaviours. That has 
resulted in our advising that management 
measures ought to be targeted closely at the 
centre of the problem rather than at the population 
as a whole,  because in that way we tend to pick  
up the animals that have learned the behaviours  
with which we do not get on. In managing the 
population as a whole, we probably manage a lot  
of what we could call innocent animals at the 
same time. That is an important principle and a 
relevant point to raise. 

Peter Peacock: Is there any difference between 
commons and greys in that regard? 

Professor Boyd: I am sorry—I did not pick up 
that second part of your question. We cannot be 
certain about that; I think that it is too early to say.  
Greys and commons both appear in rivers, for 
example.  Because commons are more inshore 
animals, they probably occur more in rivers than 
grey seals do, but it depends on the part of 
Scotland that we consider. Both greys and 
commons affect fish farms, but we do not  know 
the ratio. Grey seals are much bigger and more 
powerful animals and they are therefore more 
likely to cause serious damage at fish farms than 
common seals are, which are small and slight  
animals by comparison. However, both cause 
damage—that is for sure.  

Professor Phil Thomas (Scottish Salmon 
Producers Organisation): To pick up Ian Boyd‟s  
final point, both types of seals are attracted to fish 
farms, but what distinguishes them is the size of 
the animals. By and large, common seals cannot  
break nets in a significant way, as they do not  
have the power to break through things. A large 
grey seal is a big animal, so it has the power to 
cause significant destruction to a net  if it wants to.  
If there is a hole or a clever way of getting into a 
cage, common seals can do that but, by and large,  
they are much easier to deter with screen netting 
than greys are.  

14:15 
Peter Peacock: The written evidence from 

Advocates for Animals indicates that no scientific  
or conservation argument is provided in the bill or 
its accompanying documents for the need to 
manage seal populations. I understand that point,  
taking the populations as a whole. However, do 

you accept that, because of seals‟ learned 

behaviours, there may sometimes be a need to 
manage local seal populations? 

Libby Anderson (Advocates for Animals): 
Yes. Clearly, there will be local conflicts. 
Anecdotally, I know that people will identify  
problems locally. I have just visited some fish 
farms in Shetland, where I heard about a variety of 
scenarios in which local problems are dealt with in 
a variety of ways. However, I am not sure that  
managing a population is appropriate or that it 
should be the first answer, particularly when we 
are considering conservation and animal welfare.  

Peter Peacock: Are we talking about  
management being killing? 

Libby Anderson: Management control implies  
lethal control. The fish farm industry has invested 
a great deal of time and resources in the 
development of anti-predator nets. I have seen 
farms where the net was a 100 per cent deterrent  
for any seal problems that existed. Of course, the 
interactions between fish farms and seals may 
involve seals being present but not necessarily  
doing any damage, as fish farmers have told me.  
We must therefore consider the individual scenario 
and whether management—or lethal control—is  
the appropriate solution. Of course, Advocates for 
Animals would say that that should be way down 
the list. 

Peter Peacock: Just to be clear, I am picking up 
from your evidence that your use of the term 
“management” embraces both lethal management 
and management of the sort that Professor 
Thomas described, such as using predator nets. 

Libby Anderson: I am really talking about lethal 
management. As I said, the bill does not make any 
case for that specific claim. 

Peter Peacock: You would prefer that option 
not to exist, which I understand. However, do you 
accept that lethal management, albeit that it might  
be at the bottom of the list of options, may 
sometimes be necessary in certain localised 
circumstances? 

Libby Anderson: I accept that it is likely to 
remain one of the solutions that the bill will permit.  
In that context, my next argument would be that  
we should mitigate that solution as much as 
possible for animal welfare.  

Peter Peacock: That is established—thank you. 

Bill Wilson (West of Scotland) (SNP): I want to 
follow up a couple of points with Professor Boyd. If 
I heard you correctly, you said that fish predation 
by seals is taken into account in managing 
commercial fish stocks. Is that correct? 

Professor Boyd: Yes. 

Bill Wilson: To put matters in context, can you 
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give me an idea of what percentage of fish in 
commercial fishing is taken by seals? 

Professor Boyd: Very roughly, the total amount  
of fish that seals require in order to sustain 
themselves is similar in volume to the total 
Scottish fish catch—it is in the same sort of order 
of magnitude. However, the vast majority of the 
fish that seals take are probably not fish that would 
be fished by commercial fishermen. For example,  
gurnards are a significant part of the seal diet in 
the North Sea, but we do not fish for gurnards.  
Obviously, seals take a large amount of sand eels,  
which we do fish for. However, we have reduced 
what we take significantly in the recent past  
because of concerns about  the effects of sand eel 
fisheries on predators. Those are mainly sea birds,  
but I guess seals are included, although we have 
not yet seen any effect on seal populations of 
reducing sand eel numbers.  

Overall, seals take significant numbers of fish 
that are of commercial value, but I cannot give you 
the exact numbers right now. In fact, we do not  
really have the exact numbers because there are 
large areas of uncertainty around the numbers.  
When cod stocks were at their lowest, the amount  
of potential cod that were taken by seals could 
have contributed to keeping the cod reduced in 
numbers. There is a concept called the predator 
pit or trap that fish species can get into. If a fishery  
fishes a species down, and there is another 
predator present that snacks on that species at a 
relatively low amount, that can be enough to keep 
the fish species from recovering. It is unlikely that  
that is the case with seals and cod, but it is always 
a possibility. 

Bill Wilson: You noted that seals are 
opportunistic predators. If cod numbers crash, the 
seals will presumably shift predominantly to 
feeding on other species. Is that correct? 

Professor Boyd: We would expect that to be 
the case. However, to return to the earlier 
question, we know—or think—that seals learn to 
predate particular species. It is quite possible that  
as a species increases in abundance, animals will  
shift towards it, but if it declines, they will continue 
to feed on it as they still have the search image for 
that particular species. It is the target species for 
those animals, because they have learned to feed 
on it. 

Bill Wilson: I have heard it argued that the 
other fish species that seals feed on may feed on 
the young of the commercial species, and 
therefore when seals feed on those other fish 
species they may reduce predation pressure on 
the young of the commercial species. Do you have 
a view on that? 

Professor Boyd: Fish do feed on the young of 
their own species; there is no doubt that they are 

cannibalistic. There is a very interesting 
relationship between the dynamics of the cod 
population and the numbers of large adults in the 
population. The cod population can self-regulate 
by eating juvenile cod.  

Bill Wilson: So there is a compensatory  
mortality. 

Professor Boyd: Yes, but it leads to quite 
complex and difficult-to-predict dynamics in the 
population. 

Bill Wilson: What about the non-commercial 
species that the seals might be eating? Do many 
of them predate the young of cod? 

Professor Boyd: Yes, they can do. It is very  
difficult to say whether the numbers of cod or 
commercial species would increase if we took 
seals out of the system. I would not put a bet on it,  
because the effect of seals on the ecosystem may 
be such that, as you correctly point out, they 
release the pressure on young cod that may then 
grow to maturity to become reproductively active 
in the cod population.  

Bill Wilson: I have one question that I suspect  
you may not be able to answer. We are talking 
about learned behaviours in relation to nets. Can 
you give me an idea of the percentage of seals in 
the population that have such learned behaviours,  
or is that an impossible question? 

Professor Boyd: All of them will have learned 
behaviours. 

Bill Wilson: Yes—I meant specifically in relation 
to the nets. 

Professor Boyd: In relation to salmon fisheries  
and farming, I can only guess. I would say—and 
this is not based on any data at all —that the 
proportion of the common seal and grey seal 
populations that predate at salmon farms or in 
salmon rivers will probably be a few per cent, and 
not much more than that. 

Bill Wilson: So if you were shooting in an area,  
you would miss unless you targeted the seals very  
specifically—we are talking about one or two seals  
in 100.  

Professor Boyd: Yes, that is our view at the 
moment.  

Professor Thomas: Ian Boyd has covered most  
of the points on feeding habits very well. However,  
the distinction in relation to farmed fish is that it is 
not the amount of fish that the seal eats; seals 
have a particular liking for salmon livers, and they 
will go through a net of salmon and simply take 
one bite from each fish. You end up with a cage of 
fish in which large numbers have one bite taken 
from them; it is a fox-in-the-hen-coop type of 
feeding behaviour. Those are the seals that cause 
the most damage in fish farms. 
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Bill Wilson: Very few seals do it, but if they get  
in, it is fairly catastrophic. 

Professor Thomas: If they get in, it is 
catastrophic. They can kill literally hundreds of 
fish. They will kill fish in significant numbers even if 
they can get just close enough to the net to bite 
through it—they will suck out the salmon‟s  liver.  
You end up with these fish that have one big bite 
out of them. 

John Scott (Ayr) (Con): Are they clever enough 
and is their learned behaviour such that one seal 
will frighten the fish at one side of the net while 
another comes in from the other side? Do they 
hunt in packs, like wolves? 

Professor Thomas: They can be clever enough 
although, as far as I can tell, there is very little 
science on that. What strikes me when I speak to 
salmon farmers is that a farm can have no 
problem with seals for ages—up to two or three 
years—and then, all of a sudden, a seal or two will  
appear and will continue to attack until they have 
to be shot. Some seals in those circumstances will  
break nets. As Libby Anderson said, the industry  
has invested literally millions in a seri es of 
deterrent systems, but it has not  yet come up with 
a system that will keep every seal out, 100 per 
cent of the time. That is the difficulty.  

Professor Colin Galbraith (Scottish Natural  
Heritage): Thank you for the invitation to talk to 
the committee. To follow on from Professor 
Thomas‟s point, there is an information gap on the 

behaviour of seals at salmon farms. It is important  
to get proper data on the age, sex, species and 
individuals involved, and on exactly how they 
behave at salmon farms. I agree with Professor 
Boyd that it is probably  a small percentage that  
are coming in and, in some cases, causing major 
damage, but that has to be considered in more 
detail.  

Liam McArthur (Orkney) (LD): In relation to the 
evidence gap to which Mr Galbraith referred, the 
policy memorandum states that the bill‟s proposals  

on seal management are very much based on the 
Moray Firth seal management plan. The evidence 
from the Association of Salmon Fishery Boards 
suggests that the Moray Firth management plan  
“is view ed as a successful template for considering how  
seal and salmon interactions can be analysed so that, 
amongst other things, impacts on salmon can be minimised 
whilst at the same time the conservation status of seals …  
can be cons idered.”  

In contrast, the Seal Protection Action Group 
has called into question the success of the plan 
and suggests, in relation to the suggestion that  
seal shootings are down by 60 per cent, that there 
is  
“no information prov ided to support that statement or  

indicate that it  w ill reverse the dec line in common seals in 
the area.”  

Will Mr Davidson comment on the success or 
otherwise of the plan, and the basis for 
determining its success? 

Brian Davidson (Association of Salmon 
Fishery Boards): Thank you for the opportunity to 
comment. We felt that the plan was a useful 
starting point for bringing together a wide range of 
agencies that have an interest in seals, from both 
a fisheries and a conservation viewpoint. It  
certainly enabled all the parties to build up their 
knowledge and expertise on the impacts that exist 
between the sectors.  

As Professor Boyd said, some data have been 
collected from the project that would be useful to 
pilot elsewhere. For example, we have learned 
about the behaviour of very small numbers of 
specialist seals that come into rivers and predate 
salmon. As Professor Boyd indicated, although the 
numbers of such seals are very small, they have 
developed the expertise to remove valuable 
salmon, which can have quite a devastating effect  
on the economy and on fisheries.  

We have started to piece together some useful 
parts of the jigsaw on the interplay between seals  
and salmon. The key strength of the model is that 
it gathers together data and asks people who want  
to be involved in control measures to report those 
data in a transparent and clear way to the relevant  
agencies so that everyone can learn from the 
process and it can be transferred to other areas 
with some degree of success.  

14:30 
Libby Anderson: It is important to consider how 

the Moray Firth management plan may be an 
analogy for the proposed licences being given on 
a group basis. We have some concerns about  
that. The Moray Firth plan was an open-minded 
and practical solution to a number of competing 
priorities. We would especially welcome elements  
such as the reporting requirement that Brian 
Davidson has just mentioned. However, as a pilot,  
it is not necessarily applicable to the bill. For one 
thing, there were only three fish farms in the area 
at the time, which were not operational, so fish 
farms are not in the equation as far as the Moray 
Firth is concerned. The Moray Firth farm 
management plan relies particularly on the 
netsman‟s defence under the Conservation of 
Seals Act 1970 to cover the requirements of the 
netsman. Although the fisheries boards in the area 
were very much covered by the legislation and, as  
far as I can see, it has been successful, there are 
major elements in the plan that do not apply and 
were absent from what the bill will  cover, i f that  
makes sense.  

Much more consideration needs to be given to 
allocating licences on a group basis. In our 
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evidence,  we have proposed that it is a good idea 
to do an assessment of the permitted biological 
removal in a given area, in order to consider what  
the populations can tolerate. However, we would 
not want active licences to be given out for killing 
an individual seal, on the basis that individual 
groups and commercial interests would be 
administering it themselves.  

Liam McArthur: You have both touched on the 
issue of the availability of data and the need for a 
clearer understanding of what is happening. A 
concern has been expressed that figures are 
being bandied about that are polar opposites, 
which means that it is hard to determine the 
number of seals that are being shot.  

Notwithstanding the caveats that you have 
expressed in relation to the situation in the Moray 
Firth, are you confident that the way in which the 
data are being gathered in that area is robust and 
would be applicable to other areas? Regardless of 
whether the reduction in seal shooting has been of 
the order of 60 per cent or something else, is part  
of achieving a reduction about making those 
partners who have been involved in the 
management plan more aware of non-lethal 
alternatives? Is it more to do with spreading good 
practice than anything else? 

Professor Boyd: The Moray Firth‟s seal 
population has been roughly stable since the plan 
was introduced, whereas most of the seal 
populations in the surrounding areas have 
declined. The evidence suggests, therefore, that  
the act of management in that region has been 
successful. Whether the population would have 
declined if there had been no management is an 
open question, of course, but the Moray Firth is, at  
least, bucking the trend.  

One of the valuable things that have come out of 
the Moray Firth management plan is that we have 
been able to get all the interested parties to sit 
round a table, understand each other‟s point of 

view and come up with a consolidated and 
practical solution. However, we should not suggest  
that exactly the same solution will be arrived at in 
other regions because there will be other priorities  
and pressures in other regions, not least of which 
might be the fact that some areas might have 
rather higher populations of seals than the Moray 
Firth did.  

Professor Thomas: The only figures that are in 
the public domain for seals that are shot, as far as  
I am aware, are those from the salmon industry—
we put those in the public domain a little over a 
year ago.  

Libby Anderson and I agree on a lot of things,  
but there is one thing that we disagree on. Libby 
Anderson thinks that you cannot believe any figure 
that comes from industry, although you can 

believe any figure that comes from a non-
governmental organisation. I have much more 
confidence in the figures than she does.  

I should explain that I am also a member of the 
board of SNH. Colin Galbraith might be the right  
person to say what I am about to say, but I will say 
it anyway. Because of factors that Ian Boyd 
referred to earlier, such as the competition 
between common seals and grey seals, the notion 
that we should look at population areas and have 
different  rules that apply in different areas seems 
logical to me, as we might, for example, reach a 
situation in which, in order to maintain the 
population of common seals, we might have to 
manage the grey seals. That is a wider issue, but  
it comes down to a horses-for-courses, area-by-
area approach.  

The Convener: I was going to ask about that.  
When we have been out and about taking 
evidence, we have found that it is the rogue seals  
that damage the nets and take fish from fish farms 
that are likely to be shot.  

In the rivers, can you distinguish the rogue seals  
that are scooping up loads of fish and are,  
therefore, candidates for being shot, or does there 
just have to be random shooting? If it is possible to 
distinguish the rogue seals from the other seals—
which would mean that the industry would be 
shooting only the seals that were taking the fish in 
huge numbers—why do you want there to be a 
percentage? 

Libby Anderson: It is difficult to define 
roguishness in a seal, in as much as it is a 
predator. 

The Convener: Well, it is a rogue seal i f it is in a 
fish farm.  

Libby Anderson: In its natural environment, or 
in a river, such a predator will catch as much as it  
needs to consume. Areas of conflict arise when 
there is a concentration of fish, and the seal‟s  
behaviour becomes aberrant. That is when we call 
a seal a rogue, because of the negative 
interactions that we see.  

I am not sure that I understood your point about  
wanting there to be a percentage.  

The Convener: You were talking about having a 
percentage of seals that could be shot. 

Libby Anderson: I was referring to the basis on 
which the Moray Firth seal management plan is  
organised, in as much as PBR was the basis on 
which the upper limit of seals that might be shot  
was calculated.  

I was suggesting that a great deal more detail  
must be elicited from the Government on its 
licensing proposals. However, if licenses are to be 
given on a group basis, it would be possible for the 
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sea mammal research unit to make calculations 
and say that, in a given area, there must be no 
more than a certain amount of biological removal.  
That would set the context. 

One of the concerns in the industry about the 
licensing proposals is that it might take too long to 
get a licence when a farm has a problem with an 
individual or rogue seal. However, we on the 
animal welfare side are saying that we do not want  
licences to be dished out too readily, because 
inquiries must be made into the absolute need for 
killing any individual seal. We are suggesting that  
the percentage of seals that can be shot—the 
permitted biological removal—and other factors  
can be considered in advance, but that no licence 
for the killing of an individual seal should be issued 
until the need has been shown in that case. Is that  
clearer? 

The Convener: Somewhat. Perhaps some of 
my colleagues will take up the point later. 

Professor Galbraith: The Moray Firth trial has 
been a major step forward because, as Ian Boyd 
said, it brought everyone round a table. It is about  
seal management, but it is also about taking a 
forward look at  a research agenda.  You have 
highlighted two information gaps: the individual 
behaviour in river systems and the individual 
behaviour around salmon farms. 

The sort of round-table discussions that  
interested parties had in the Moray Firth trial could 
be replicated elsewhere, with a view to working on 
what scientists would call meta-populations 
around the coast, which would build in a degree of 
local flexibility with regard to how the seal 
populations are managed. That could take into 
account the issue of animal welfare as well as the 
needs of the industry.  

We can see a reasonably constructive way 
forward, based on the Moray Firth type of model.  

Peter Peacock: I want to pursue that point. In 
its evidence, SNH has talked about putting 
management planning potentially on a statutory  
footing rather than leaving such matters to 
voluntary  initiative. How would that operate? 
Would there need to be dozens of such 
management plans? Who would trigger the 
process? Would licensing subsequently depend 
potentially on the existence of the management 
plan? 

Equally, I got the impression from Professor 
Boyd and Libby Anderson that they take the 
contrary view that the management plan process 
might not be necessary. It would be helpful if they 
could clarify whether they think that management 
plans are a good thing per se. Will the witnesses 
explain a bit more about their thinking on that?  

Professor Galbraith: The reality is that we are 
talking about a management plan. It might appear 
under various guises, but we are talking about  
managing a population. That  management could 
be in the sense of monitoring the seals and 
recording how they are doing, but it could also go 
all the way through to lethal control. I think that  
management of the seal populations around 
Scotland is an inevitable consequence and has 
been such for the past 20 or 30 years.  

If we start from that point, we really need to look 
at the buy -in from the people who are interested in 
or affected by seals. The more that we can 
develop that, the better. If such buy-in works on a 
voluntary  basis, so be it. However, the need for 
credible, legitimate information and data from all 
sources on the population numbers and on the 
numbers killed is so important that there is merit in 
at least considering a statutory basis for a 
management plan. 

Ideally, I would hope to minimise the 
proli feration of such plans, because bureaucracy 
can be a real slow-down to delivery. However, we 
need to balance the need to get plans in place that  
can actively manage the populations—with the 
SMRU doing some of the scientific work behind 
that—and the need to allow local delivery. Such 
detail needs to be dealt with beyond the 
legislation.  

Peter Peacock: Let me be clear about that. Are 
you suggesting that there should be a statutory  
need for a plan—which would imply that there 
should be a plan everywhere—or that any plan 
that is created should be given statutory force,  
notwithstanding that such a plan might not be 
required? 

Professor Galbraith: Probably the latter. A 
requirement for an overarching plan would 
probably be a bit of overkill, although that is up for 
debate.  

Peter Peacock: So where a plan exists, it 
should be given statutory force so as to help the 
management process. 

Professor Galbraith: Yes. I think that that  
would also fit in with other, wider developments in 
the bill. 

Libby Anderson: Obviously, a plan for 
management in which “management” means lethal 
control is not something that we would agree with.  
If the plan was a plan for managing interactions 
and involved full knowledge of the effect of people 
on seals and of seals on people‟s economic  
interests as well as matters of population,  
conservation and addressing animal welfare 
issues, we would have no problem with it. 

Alasdair Morgan (South of Scotland) (SNP): I 
had intended to ask this question later, but it is 
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relevant now. It strikes me that the submissions 
from Advocates for Animals and the Association of 
Salmon Fishery Boards make similar suggestions.  
The Advocates for Animals submission suggests 
that there should be 
“a permitted max imum number of seals agreed”.  

The Association of Salmon Fishery Boards  
suggests that there should be 

“an agreed pre-set allocation for each area”.  

One of the big difficulties is how to move from 
having a permitted allocation to the shooting of a 
particular seal.  

In particular—clearly, I am not an expert  on 
this—I wondered about rogue seals. First, is it 
always possible to know that we are dealing with a 
specific seal, which is what Advocates for Animals  
wants to issue a licence for? Secondly, even if that  
is possible, given that shooting a seal that is not 
covered by a licence will be a criminal offence,  
how would the licence specify that seal in such a 
way that a court could determine that a person 
had killed that seal rather than some other seal?  

Libby Anderson: You have put your finger on 
one of the most difficult problems. People who 
work on fish farms and in other parts of the marine 
environment have great difficulty knowing even 
what species of seal they are complaining about. I 
have heard fish farmers say, “It is the common 
seals, which I understand are declining so I don‟t  
know why we‟re having so many problems with 

them”, when it is clear that the animals that have 
been around their cages were grey seals. There is  
a serious problem with identifying the type of seal,  
never mind the individual seal. 

In the olden days, the fish farms used to have 
antifouling paint on the nets, so people could see 
that the seals had red paint on them after being up 
at the nets. I suppose that there might be some 
simple method that would be similar to that, but  
you are right to make the point.  

Ian Boyd referred to innocent seals. There can 
be no justification for going to a colony and 
shooting a number of seals. One fish farmer said 
to me, “You could shoot 20 seals and not get the 
one that was bothering you.” We cannot, ethically,  

legislate for that under the bill.  

14:45 
Professor Thomas: I must express a view that  

is contrary, in a sense, to what Libby Anderson 
has said. Nobody goes to seal colonies and 
shoots seals. That is not the way it happens. No 
fish farmer ever wants to shoot  a seal—that is not  
the motivation. There is no difficulty in identifying 
which seal is attacking the nets, as the fish farmer 
can usually see the seal there and then. The 
problem is that any notion— 

Alasdair Morgan: I am sorry to interrupt, but  
when you come back the next day, having got  
your licence, how do you know that it is still the 
same seal? How different are they from one 
another? 

Professor Thomas: That is totally impractical.  
The notion that someone would have to apply for 
one licence for a particular seal is an utterly  
unworkable proposition. Think about the analogy 
of the fox in the hen-coop. A seal is attacking 
salmon, and we have to pick up the phone to 
Edinburgh to apply for a licence. The licence might  
come through in due course, but by that time the 
problem would be over because the fish would all  
be dead. We must take on board the way in which 
the licensing system would have to work. Some 
block or upper limit would be required—that is an 
idea in the Moray Firth plan—and that would allow 
the population of seals to be maintained. When a 
seal is attacking a net, people must be able to take 
action there and then to do something about it. 

Bill Wilson: Let us say that there is an upper 
limit. Let us suppose that the fish farmers may 
shoot 10 seals, and that they have done so. If the 
pens are raided again, it is a case of, “Bad luck, 

you‟ve reached the upper limit.” Is that correct? 

Professor Thomas: The evidence on that is not  
there; I am speaking on the basis of the evidence 
that I have regarding the number of seals that are 
shot. If we do the calculations on a population 
basis, the number of seals that are shot by people 
involved in salmon farming—I cannot comment on 
river boats—is well below the population limits that  
would be set across Scotland. 

John Scott: So you are not shooting up to your 
quota.  

Professor Thomas: That is exactly right. I was 
keen to stress the need for some sort of area 
analysis because the only calculations that I have 
done up to now are based on a total seal 
population in those areas where there are fish 
farms. The problem that you have identified might  
potentially occur in some narrow, specific area that  
I have not yet identified. We cannot rule that out  
as a possibility, but I consider it quite unlikely. 

Bill Wilson: If a seal population could take a 
loss of 10 per cent of adults, the quota could be 
set at 10 per cent of the seal numbers in the area 
concerned—is that what you are saying? 

Professor Thomas: No. The driving force is to 
shoot a seal only if there is no alternative. 

Bill Wilson: I understand that, but I am trying to 
work out how to calculate any upper limit. 

Professor Thomas: Ian Boyd would be a better 
person to speak about it, as he has been involved 
with the Moray Firth plan. Basically, we know the 
size of the population and we know the 

470



1829  1 SEPTEMBER 2009  1830 

 

reproductive rate. We therefore know the level at  
which the population is being maintained. We 
scale down from that to set a limit that will not  
influence the population.  

Bill Wilson: That is what I was talking about.  
You set the limit according to what losses the seal 
population can bear.  

Professor Thomas: Yes—essentially, that is  
the principle in the Moray Firth plan, as I 
understand it. 

The Convener: Is that not looking at the 
situation in the wrong way? You want to ensure 
that enough salmon are getting up and down the 
rivers, and you want to kill only rogue seals, i f 
possible. You could perhaps set a base year and 
achieve some sort of stabilisation, and then take it  
from there each year. If you set an upper limit, or 
quota,  but you have not reached it by the end of 
the year, do you stop or do you go and shoot  
some more? 

Professor Thomas: We would never shoot in 
order to approach the limit; we would only shoot  
what we needed to shoot. 

Having a limit would get over the problem of any 
feeling of a threat to the population. At least, if the 
number shot was a threat to the population, action 
would have to be taken to address that. My feeling 
is that having a limit would not be a problem—that  
is not the issue. Pretty well every salmon company 
that I know of studies the number of seals that it  
shoots each year and uses that information to 
keep improving anti-predator devices. The 
companies want the number of seals that they 
shoot in a year to reduce the following year,  
because that means that they have better predator 
control. All the drivers are for the number to come 
down.  

Professor Boyd: For clarification, I will again 
use the Moray Firth management plan as a 
template. The plan defined seal management 
zones and, because we were trying to protect  
salmon within the estuaries of rivers, the zones 
were within those estuaries—they were the only  
places that seals could be managed. Any seal that  
entered a zone was defined as what we might call  
a rogue seal—I would not want to use that term, 
but it was a seal that could potentially be shot. By 
definition, just by being in the area, the animal 
might be feeding on the salmon that we wanted to 
protect. 

There is a recognised methodology for setting 
the total numbers, which Phil Thomas summarised 
very well. It is relatively easy to set the numbers,  
but the issue is more difficult when the numbers  
that are set are well below the kind of numbers  
that those involved would like to shoot. We have 
had that issue in the Moray Firth. That set in 
motion a process whereby the district salmon 

fishery boards had to decide between themselves 
where the priorities lay. They prioritised areas 
where animals could be shot and how many could 
be shot. As a result, there was downward pressure 
on the number of animals that were being shot.  
We have reduced by an order of magnitude the 
number of animals that have been shot in the 
Moray Firth in the past few years, but we have still  
achieved the objectives for the salmon population 
and the salmon fishery. We have had a success in 
that sense. 

Bill Wilson: We are almost talking about two 
different aspects of control. One is about  
balancing the seal population within a firth that is  
predating on wild fish, and the other is about  
managing the control of seals that predate 
specifically on fish in nets. Those are two slightly  
different issues. 

Professor Boyd: I do not think that they are 
really so different. In the Moray Firth, the 
management zones were defined in the same way 
as we might define a management zone around a 
fish farm or something similar. An animal that is  
seen within a defined range of a fish farm is  
potentially an animal that is predating on the fish in 
the farm—to be frank, it probably is, as long as 
that range is not too large. In discussions, we have 
talked about the range of about one rifle shot from 
the centre of the fish farm as a reasonable range 
to think of as a zone around the farm.  

Bill Wilson: What range is that? I have never 
fired a ri fle.  

Professor Boyd: It is a range of about 50m or 
so. 

John Scott: Before I ask my main question, I 
will raise a point that has just occurred to me. Do 
grey seals predate on the smaller common seals?  

Professor Boyd: It has never been observed,  
and it is highly unlikely. 

John Scott: Right. 

I want to ask about licensing. Section 97 talks  
about seals being taken under licence. As it 
stands, is the bill sufficient to comply with the 
European Union habitats directive, or does it need 
amendment? 

Professor Galbraith: The EU habitats directive 
requires us to consider the favourable 
conservation status of species, and seals are 
included in that. We therefore must periodically put  
together an assessment for the EU of whether the 
species is in a favourable condition. In doing so,  
we examine the numbers, the range and the 
breeding success over a period of years. 

We think that the bill and the provisions on seals  
that it contains are a major step forward that will  
enable better reporting to the EU. If we take a 
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holistic view, which involves looking at whole 
populations and considering all the animals that  
are killed by people around the coastline, and we 
report that back through Government, that will  
allow us to put together a more detailed and more 
holistic report for the EU. That is a major step 
forward. It is a helpful addition to the EU 
requirement on reporting.  

John Scott: So the bill is likely to be EU 
compliant.  

Does anyone else have a view on that? 

Professor Galbraith: I do not see any reason 
why the bill would not be EU compliant. The data 
and evidence from Scotland and the UK that we 
have on how to manage a population are 
undoubtedly EU leading. 

John Scott: In its written evidence, the seal 
protection action group said:  

“the Bill should prescribe that best available non- lethal 
deterrent measures must be used, and have demonstrably  
failed, before consideration is given to granting a seal 
licence”.  

What are your views on that? 

Professor Thomas: I can give you an overall  
view, which is based on a survey that we have 
done of SSPO members. What seemed to come 
out of that is that pretty well all companies use 
pretty well all methods. They all use a battery of 
methods, from acoustic deterrent devices to 
screening nets. Almost every company uses 
tension nets as the first step in the system, if I can 
put it that way. The difficulty is that, for reasons 
that no one is entirely sure of, some methods work  
much better in some places than in others. The 
notion that we should prescribe a single method is  
impractical because it would not always work as 
well in different areas.  

As far as attacks are concerned, there is no 
doubt that many of the deterrent measures will  
prevent seals from breaking through, but as I said,  
the reality is that no combination of existing 
measures will provide a 100 per cent guarantee 
that there will be no seal attacks in any set of 
circumstances. 

There are some special features. For example,  
acoustic deterrent devices are extremely effective 
in some areas, but in other areas it is a condition 
of the fish farm‟s  licence that they cannot be used 

because of concerns about cetaceans in the same 
area. There are different ways of using deterrent  
methods. Some farms find that switching a 
deterrent on and off is much more effective than 
leaving it on all the time. Frankly, we do not have a 
very good understanding of why that is the case,  
but there are differences from place to place.  

John Scott: That is like what happens with a 
bird scarer if it is left on all the time in a field of 
wheat. 

Professor Thomas: Absolutely.  

John Scott: Different farms must use different  
combinations of non-lethal deterrent measures, so 
to suggest that all non-lethal deterrent measures 
must have “demonstrably failed” implies that all  
fish farms should be protected similarly, which is  
probably impractical. 

Professor Thomas: Yes, it is impractical. It 
simply would not work. 

One complication is that different sites require 
different  net types and different net shapes, so 
one type of blanking screen might not be a 
particularly good one to use in a particular net  
combination. It might be necessary to change the 
nature of the blanking screen to fit the cage type.  
There are technological elements that need to be 
considered. It is necessary to design the best  
deterrent system that one can in the location in 
question.  

Libby Anderson: There is not really a general 
picture of the extent to which all the different anti-
predator measures are used in the industry. The 
survey to which Phil Thomas referred is a very  
recent one. Seal welfare groups and conservation 
groups have also been trying to gather such 
information. In my limited experience, farms tend 
to use the solutions that are available and those 
that are convenient to use. They do not  
necessarily use the most expensive solution—the 
fully tensioned anti-predator net  at the appropriate 
distance from the cage. To avoid further 
disagreement, we would have to say that there is  
a lack of knowledge about what is actually being 
used out there, and the industry and the 
Government need to explore that when they are 
considering the terms of licences. 

15:00 
John Scott: Could you agree that a code of 

best practice should or could be worked out  
between yourselves and the salmon organisations 
that might suggest the best deterrent methods? 
Would that be a practical suggestion? 

Professor Thomas: Yes, and what is more, I 
can tell you that a code of best practice already 
exists. 

Inevitably, I will  disagree with Libby Anderson.  
We have that information because we have asked 
companies exactly what they are using, but the 
information changes. As new kit comes on the 
market, companies implement it. By and large,  
they tend to implement changes in fallowing 
cycles. They do not disturb the fish during a 
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growth period; they wait for a fallow period and 
then change during that stage. 

There is enormous variation. For example, the 
cheapest acoustic deterrent devices are probably  
down at £10,000 or £12,000 and the most  
expensive ones are £70,000 or £80,000. A huge 
range of different devices is available, and there is  
no guarantee that the most expensive one will be 
the most effective. It is very much a case of going 
for site-specific measures that actually work.  

Professor Boyd: If the Government is going to 
issue licences to salmon farms to shoot seals, it is 
reasonable that it should be assured that the 
farms are using whatever measures it is  
reasonable to use in that location. As Professor 
Thomas said, that might vary between locations,  
but the Government needs to satisfy itself that that  
is the case, so that a licence to shoot seals is a 
last resort. 

John Scott: Are you suggesting that there 
should be something like an inspectorate 
inspecting sites to see that best practice has been 
followed? 

Professor Boyd: I would not advocate a 
specific inspectorate, but I know that site 
inspections are carried out regularly by the 
Scottish Environment Protection Agency and 
probably by Marine Scotland, so it would be 
helpful i f it was on the tick lists of what they are 
already inspecting. 

Professor Thomas: Again, that is something 
that Marine Scotland inspectors do as part of their 
inspection of cages. It is already part  of the 
process. 

Bill Wilson: So that means that  data are 
available that could confirm how many farms use 
the actual techniques.  

Professor Thomas: No. When they visit the 
farm, the inspectors would assure themselves that  
the cage designs and the systems that are in use 
are appropriate for that particular area. They 
would not record whether a particular type of 
deterrent device is being used. Indeed, the issue 
would be about what I said earlier; the deterrent  
device being used would change as the 
technology gets better. A particular growing period 
would have a particular set-up, but for the next set  
of salmon that go into the cages, the deterrent  
devices might be cranked up and additional 
screens or nets might be used. The picture is a 
moving one in that sense.  

Alasdair Morgan: I have a question on licence 
conditions. The bill is fairly broad in that it just talks 
about the area, the species of seal and the 
circumstances in which seals may be killed.  
Advocates for Animals suggest that licences 
should require 

“marksmanship and competency to be demonstrated by  
applicants”  

and that they should 

“prohibit shooting in w ater or from unstable platforms”.  

I presume that that refers to the seal being in the 
water. It is also suggested that the licence should  
“require applicants to ensure that if  a seal is shot, it is  
actually killed outr ight.” 

Could the witnesses comment on that? From 
what we have heard about predators at fish farms,  
it strikes me that the only way you know when it is  
attacking the nets is when it is in the water 
attacking the nets. So a prohibition on killing seals  
that are in the water would just mean that you 
could not kill seals. How practical are some of 
those suggested conditions? 

Libby Anderson: Some of them are entirely  
practical and are imposed by regimes in other 
countries. For example, in Norway it is not legal to 
shoot a seal in water. We have discussed that  
issue recently with members of other 
environmental NGOs and welfare NGOs. The 
reason that we suggested that condition is that  
there is known to be a high rate of wounding when 
a seal is shot in water. At a north Atlantic marine 
mammal hunting conference in 2006, it was 
reported that the rate of adult seals that were 
wounded when they were shot in water varied 
from 5 to 50 per cent. That is far too high to be 
acceptable. On the other hand, we accept that  
there is a serious ethical concern about shooting 
at seals on their haul -outs. We must consider the 
issue. 

If somebody is going to take a gun to kill a large 
marine mammal, they must take responsibility for 
killing it and for not wounding it. I am sure that  
nobody could disagree with that. If somebody shot  
and wounded a domesticated animal and left it to 
die over a prolonged period, the law would rightly  
be brought to bear on them and society would 
support that. The fact that we do not see the 
consequences of shooting a large marine mammal 
in water is not relevant to the welfare argument. 

That is why we have raised the issue of shooting 
in water. To my mind, the only argument against a 
prohibition on shooting in water is that the 
alternative is to shoot the animal on land. In all  
types of hunting and recreational fisheries  
protection around the world, there are serious 
concerns about wounding rates and what is called 
“struck and lost”, which has been documented as 

being up to 50 per cent in Canada. If the animals  
are shot on land, the number that are struck and 
lost may be from 0 to 21 per cent. We ignore the 
animal welfare implications at our peril.  

Professor Boyd: I agree whole-heartedly with 
many of the things that  Libby Anderson said and 
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the sentiments that she expressed. However,  
there is a practical problem, which Alasdair 
Morgan has correctly identified. If one wants to 
manage seals around salmon fisheries and 
salmon farms, there is no choice but to shoot the 
animals in water. Therefore, to eliminate that  
option completely would, in effect, be to eliminate 
it as a management measure. 

However, it is possible to comply with the wishes 
of Advocates for Animals by being specific about  
the training that is required for the individuals who 
shoot seals in water, the quality of the firearm that  
is used and the range over which the animals are 
shot. From personal experience, I can say that it is 
possible to shoot the animals with 100 per cent  
accuracy if one does not shoot over 50m with a 
properly zeroed rifle. Struck and lost rates are a 
problem elsewhere because of a lack of training 
and people trying to shoot at too long a range.  
Those are the two main problems.  

Brian Davidson: I emphasise that the salmon 
fishery boards and salmon fishing interests are 
concerned with confined river spaces. On some 
occasions the seals are entirely in fresh water—
they are beyond the estuary—so it is not a case of 
shooting in open water. An animal will have been 
observed taking fish for a lengthy period. We are 
concerned not only with the commercial damage 
of removing salmon but the disruption that a singl e 
animal causes to the fishery and the impact that it  
has on it, which is disproportionately large. 

I emphasise that we are talking about confined 
spaces and shooting very small numbers of 
animals—in some cases, a single animal—which 
would have no impact on the general population in 
the close vicinity of the river.  

Professor Thomas: I add a word of caution: it is 
dangerous to make comparisons with other 
countries. The point that Ian Boyd made is true. In 
Canada, many of the marksmen are sports  
marksmen. However, in Norway, seals are a 
hunted species and the people who shoot them 
are amateur huntsmen, if I can put it that way.  
Therefore, any statistics that we take from that  
tend to be unreliable when applied to our 
circumstance, which is extremely different.  

Bill Wilson: I have a quick question for Libby 
Anderson. She said that Norway did not allow the 
shooting of seals in water. Does it have any 
techniques for identifying seals that have been 
raiding fish farms? 

Libby Anderson: I do not know. I can tell you 
that other countries have a suite of measures that  
are similar to the list that Alasdair Morgan 
mentioned with regard to the amendments that we 
recommended. Professor Boyd may know the 
answer about the fish farms.  

Professor Boyd: I do not think that Norway  
recognises that it has a problem with seals around 
fish farms, because it has so few seals. 

Elaine Murray: If the main objection to shooting 
seals in the water is that the animal might just be 
injured and die a prolonged death, surely having a 
provision in the bill that a person should ensure,  
as far as possible, that the animal was killed would 
negate some of the objections.  

Libby Anderson: All such recommendations 
can be seen under other regimes. It is for the 
Parliament to decide how practical they are.  
However, if they were practical, they would 
enhance the animal welfare conditions that the 
licences provide. 

Alasdair Morgan: Surely the only practical 
condition that would not be equivalent to banning 
the practice would be one that applied to 
marksmen, their training and their ri fle. We must  
assume that all marksmen are trying to kill the 
seal. Until they have fired the shot, we cannot say 
whether they will be successful. We can therefore 
never impose a licence condition that every shot  
must kill the seal. 

Elaine Murray: But that is not the argument: it is 
about ensuring that the animal is dead. If it is not, 
it should be shot again.  

Bill Wilson: Is the seal not liable to die anyway,  
once it has been shot? 

Libby Anderson: Not immediately. A number of 
suggestions are aimed at preventing seals from 
dying long, slow deaths. Death from wounding 
could be from septicaemia or blood loss and could 
take a long time. One of the case studies in our 
briefing involved a grey seal that had been shot  
near the Bell rock and which had a wound to its 
eye. It was swimming around for at  least 24 hours  
after it had been shot. I do not know whether it  
would have lived or died. I do not think that  
wounded seals are uncommon sights. 

John Scott: To be gruesome about it, how does 
someone know whether they have shot and killed 
a seal? Does it lie on the surface or does it sink? 

Libby Anderson: I think that they sink. 

John Scott: Would that not be similar to a seal 
diving? If I were being shot at on the surface, I 
would dive. I am sure that seals are smart enough 
to do the same thing.  

Professor Boyd: I am afraid that this reflects  
my past to an extent, but about 50 per cent of 
seals that are shot in the water will sink. However,  
training the marksman to shoot them at the 
appropriate time—when they are breathing in—

can help to keep the seals afloat. Appropriate 
training regarding watching their breathing can 
therefore help to keep the animal on the surface.  
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Professor Thomas: For the sake of awareness,  
the issue is covered in the code of practice. Every  
salmon farming company in the SSPO, which 
covers 95 per cent of total production, uses trained 
marksmen. In many cases, a range of farms in an 
area will employ the same marksman. They 
therefore have a well -trained marksman who is  
familiar with dealing with seals. The industry takes 
the issue seriously because—frankly—the last  
thing that it wants is wounded seals washing up on 
shore. The industry would never want that image.  
When farms shoot seals, they do so because 
there is a problem that cannot be dealt with in any 
other way, and they shoot as effectively as  
possible.  

Libby Anderson: I say, as I always have to say,  
that Advocates for Animals is not talking only  
about the salmon farming industry. I could cite 
examples whereby a salmon netsman has gone 
out and shot at a seal from a moving boat in the 
open sea. The difficulty of achieving a good shot in 
that situation must be plain for all to see. Professor 
Thomas made the point some time ago that  
nobody goes out to seal colonies and shoots  
them, but there are many documented examples 
of that happening, which I would be happy to give 
to the committee. 

We must remember that, when talking about the 
licences, we are looking at exemptions from a 
provision whereby it has been decided that it will  
be an offence to kill a seal. If we give anybody a 
licence to break the law, we must be careful and 
rigorous about the conditions that we attach to it.  

15:15 
Elaine Murray: I want to move on to the issue of 

the health and welfare of farmed fish in particular,  
which the SSPO raised in evidence to the 
committee. As the bill stands, there is no provision 
to take into consideration the health and welfare of 
farmed fish; there is only a provision 
“to prevent ser ious damage to f isheries or f ish farms” . 

That raises the question of what serious damage 
consists of. I am uncertain whether the anti-
predator methods would prevent the fish from 
being distressed by the animal. The fish might  
become quite stressed if they see a seal 
swimming around trying to snap at them. I know 
that the industry, for commercial reasons, makes 
an effort to prevent the stress of fish, but there are 
also welfare issues. The industry has an 
obligation, as do all farmers, under the Animal 
Health and Welfare (Scotland) Act 2006, to protect  
the welfare of their animals. Should provision on 
the health and welfare of fish be specifically  
included in the bill? 

Professor Thomas: My view is that it has to be.  
If you had seals damaging empty nets—i f I can put  

it that way—I do not think that people would get  
too agitated about it. However, it is not just about  
the damage to the nets; it is about the damage to 
the fish.  

Elaine Murray: Do the anti-predator methods 
prevent the seals from getting close enough to the 
fish to distress them? 

Professor Thomas: No. Sometimes the seals  
can get in close. They can sometimes get under 
the nets or gain access via the walkways and slip 
down inside the net. They will also attack salmon 
from the outside of the net. That might result in 
few salmon getting bitten but a lot of salmon 
becoming stressed. The impact on the health and 
welfare of salmon is still significant. What tends to 
happen is that fish will die for a day or two after 
such a close-proximity attack. 

There is a legal requirement on salmon farmers,  
or indeed any fish farmers, to protect their stock. It  
seems to us that that should be incorporated as a 
specific statement in the bill.  

Elaine Murray: Is there a similar issue with the 
welfare of wild fish? 

Brian Davidson: With wild fish,  there is not as  
much of a welfare issue as there is with captive 
fish in aquaculture units. However, fish will get  
stressed. Rivers are quite confined spaces—not  
the natural habitat for a seal. When seals come 
into a narrow estuary or freshwater part of a river 
system, they can cause a lot of stress to groups of 
fish that are waiting to ascend. They also cause a 
high degree of disruption to the fishery itself.  
Given the economic value of some of the salmon 
fisheries, they take quite a hit. When one or two 
seals come into the estuary or river mouth, it can 
completely ruin fishing and it can have a damaging 
impact on the wild fish stock at times when fish are 
congregating in estuaries.  

John Scott: Would the stress caused by seals 
getting into holding pools—shall we say—in the 
river be likely to have any effect on spawning 
outcomes? In other species, would stress affect  
the ability of their eggs to be fixed? 

Brian Davidson: It is difficult to say. There has 
not really been any work done on that. The fish 
that the seals are impacting on are well down the 
river system. The fish will not be that close to 
spawning unless they are further upriver. In that  
sense, it is difficult to tell whether the seals are 
having an impact on spawning per se. Having said 
that, if the fish are stressed and they have been 
wounded, that will probably have a knock-on effect  
at some later stage in their li fe history as they 
ascend the river.  It is  possible that  there would be 
an effect, but it is difficult to be categoric about  
that. 

Bill Wilson: Section 105 states: 
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“The Scottish Ministers must not grant a seal licence 
author ising the killing or taking of seals in a seal 
conservation area unless they are satisf ied … that there is  

no satisfactory alternative w ay”. 

We have discussed satisfactory alternatives, but I 
notice that Advocates for Animals believes that the 
condition should be extended to all areas and not  
limited to conservation areas. I ask the panel for 
their views on that. 

Libby Anderson: If I may, I will explain our 
view. Many of the areas that we have been 
discussing are seal conservation areas. If it seems 
feasible to put that condition on conservation 
areas, I cannot see why it should not be applied to 
other areas. That seems only reasonable.  

Professor Galbraith: An issue that comes on 
top of that is the cumulative impact. It is important  
to look at seal conservation areas in the light of 
what happens in other areas around the coast. We 
have to build our ability to consider the cumulative 
impact as part of an overall management plan. In 
addition, I suspect that there will have to be some 
flexibility within seal conservation areas.  

John Scott: Professor Thomas alluded earlier 
to the potential need in some river basin 
management areas to manage the grey seal 
population in order to protect the common seal 
population. Will you comment further on that? Is  
there a relevant provision on that in the bill, should 
Professor Thomas‟s suggestion come to pass and 
the need arise to do that? Forgive me for not  
knowing the answer.  

Professor Galbraith: Should that ever come to 
pass, there is a provision on wildlife conservation,  
if I remember correctly, and I would expect the 
situation to be covered under that. Again, it  
highlights an information gap, to be blunt. There 
are several key areas where further research is  
needed, and the interaction between species is  
undoubtedly one of them.  

Libby Anderson: The provision is in section 
98(c), I think. 

John Scott: Efficient as ever.  

Professor Boyd: In purely practical terms, I 
cannot envisage a scenario arising where we 
actively managed grey seals and recovered the 
population of common seals by reducing grey seal 
numbers—I think that that is the implication of 
what we are discussing. As I said in my 
introductory statement, grey seals move through 
large areas, so in order to manage them on a 
regional basis, we would need to manage them 
pretty much on a Scotland-wide basis. If we 
wanted to reduce grey seal numbers in a particular 
region, we would probably have to reduce the 
overall number of grey seals. That is a complex,  
expensive and difficult process, and in practical 
terms it is unlikely to happen.  

Bill Wilson: Should section 105 be extended? 

Professor Boyd: It is sensible to maintain 
provisions for area-wide management in some 
form because we cannot always predict what  
future scenarios will bring, but in purely practical 
terms, it would be a difficult thing to do. I suspect  
that it will not happen.  

Bill Wilson: Are you saying that section 105 
should not be extended to all areas of Scotland? 

Professor Boyd: I would need to look at section 
105. I do not have the wording in front of me, but i f 
you wanted to wait, I could look at it. 

Bill Wilson: You can always write to us. 

Professor Boyd: I will respond afterwards and 
give a considered response, if that would help. 

Bill Wilson: That would be fine.  

Professor Thomas: Just to explain, my 
comment is based on Ian Boyd‟s data. It is based 
on the fact that, in the areas where common seal 
populations have declined the most, grey seal 
populations have strongly expanded. I accept that  
we do not have the evidence to show that the two 
things are related, but in the circumstances it 
seems to me that the element of competition of 
species is at least a possibility. That is where my 
comment comes from.  

John Scott: Where the balance gets out of 
kilter, perhaps for some unknown reason, a 
dominant effect develops, so to speak. 

Professor Thomas: I just observe that grey 
seal numbers have rapidly increased in some 
areas where common seals have most declined.  
Are those two things related? I accept that there is  
no hard evidence, but the fact that those two 
things are happening simultaneously suggests that 
there could be, as Ian Boyd said, competition for 
food sources in those areas or the surrounding 
areas. 

Professor Boyd: I have now read section 105.  
The sentiment seems to be to provide 
Government with the capacity to manage at a 
regional level, but with the provision that that  
should not jeopardise the total population. The 
current wording of section 105 is sensible and 
appropriate, as decisions could be made at a 
regional level that would affect the total population.  
One wants to be careful about that.  

Professor Galbraith: The reference to the EU 
habitats directive in section 105(b) is relevant.  
That takes us back to the earlier question about  
conformity between what is in the bill and what is  
in the habitats directive. One can see the need to 
report back through the habitats directive, so there 
will be an overarching need to assess populations 
regionally and nationally. 
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The Convener: We have touched a bit  on 
policing and enforcing. Liam McArthur may want to 
expand on that. 

Liam McArthur: Very briefly. We can all  
probably think of examples of legislation that is not  
working because it is not being enforced 
effectively. The conclusion is usually that we need 
to tighten up the regulations or introduce more 
legislation rather than better enforce the legislation 
that is in place. We have heard that there is some 
common ground regarding licensing provisions 
and a collaborative approach to putting together 
management plans. That suggests that there is  
some agreement on how we might tighten up the 
rules as they are applied, although that will be only  
as effective as the policing and enforcement of the 
legislation. I would welcome your views on how we 
can ensure effective policing and enforcement,  
whatever new requirements we put in place. 

Libby Anderson: The bill does not require 
SNH—and, possibly, other parties—to scrutinise 
licence applications; yet, under section 10 of the 
Conservation of Seals Act 1970, the police are 
required to consider licence applications and that  
act deals with a much smaller number of licences 
than we are talking about in the context of the new 
regime. It is important that we are aware of who is  
being given licences. I have seen comments and 
queries about the applicants on licence 
applications—not about the boards, but about the 
particular individuals. Some of that could be 
addressed by pre-scrutiny, as it were, as  much as 
by enforcement. Enforcement is difficult in dealing 
with any wildlife crime.  

Professor Boyd: Historically, there has been a 
problem with the enforcement of the legislation. It  
has not been effective. I would like to see wording 
in the bill that makes the procedures for its 
enforcement effective; otherwise, it will be difficult  
to enforce. I agree with Libby Anderson that  
legislation against wildli fe crime is difficult  to 
enforce. It is often difficult to provide categorical 
proof of an offence having been committed.  

Liam McArthur: Will the enforcement be more 
effective if it is established through a collaborative 
approach such as you cited in relation the Moray 
Firth management plan? Or will it require greater 
resources to be invested in policing, Marine 
Scotland to be responsible and pre-scrutiny  of 
licence applications to be carried out by SNH? 

Professor Boyd: My personal view is that  
relatively few people are licensed to carry out  
shooting and they are fully trained. The local 
constabulary knows who those people are and 
liaises with them. Also, as you correctly point out,  
the local stakeholders know who those people are.  
Therefore, i f shooting occurs and it is not carried 
out by one of those individuals, it is easier to 
identify, report and gather evidence on. 

Peter Peacock: There is some debate about  
whether the number of shootings should be 
reported annually or as individual incidents. If, as  
you suggest, only relatively few people are 
licensed to carry out that activity, will they have an 
obligation as licence holders to report every  
individual shooting? If so, is that reasonable? 

Profe ssor Boyd: Yes, that would be essential. 

15:30 
Professor Thomas: Reporting shootings by 

someone with a gun licence would be part of any 
system. However, the difficulty in the bill is the 
proposal that every time a seal is shot a report  
must be made as soon as is reasonably possible.  
Our stance, which reflects the SSPO‟s stance, is 
that it would be logical to include in the statistics 
report on Scotland‟s seal population that is 
produced annually by Professor Ian Boyd‟s unit a 
section on seals that have been shot. 

Peter Peacock: But would that not cut across 
the requirement for a report to be made when a 
seal is shot by someone licensed to do so? At the 
moment, it is  illegal to kill a seal. If exceptions are 
to be made, is it not entirely reasonable to ensure  
that, every time it happens, it is reported? 

Professor Thomas: It is a question of 
proportionality and what  we do with the figures. I 
have no difficulty with the requirement for a report,  
but it seems disproportionate to require a report to 
be made seal for seal. To me, the logical solution 
is for everyone with a gun licence who is  
authorised to shoot seals to produce an annual 
report that sets out the date of each shooting, the 
circumstances behind it and so on. 

Peter Peacock: Surely, as far as systems of 
accountability and the ability of the whole system 
to monitor what is going on are concerned, the 
administrative burden would be just the same. Is  
there any difference in effort between someone 
writing down at night the details of, say, the two 
seals that they shot that day and submitting the 
report in an e-mail the next morning, and someone 
waiting until the end of the year and bringing all  
those details together? 

Professor Thomas: Given that each report has 
to go somewhere for someone to do something 
about it, the effort is actually doubled. The costs 
are certainly doubled. One has to ask what the 
gain would be. I am not a fisherman, but the 
Association of Salmon Fishery Boards might be 
able to comment on, for example, returns from the 
number of salmon that are caught. There is no 
point in having a plethora of statistics unless they 
are in a form that we can do something with.  

Bill Wilson: Would the requirement to report  on 
each shooting not improve the reporting of wildlife 
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crime and make it easy for the police to check 
whether a seal has been shot legitimately? 

Professor Thomas: As has been pointed out,  
wildli fe crime is a difficult issue, but I suspect that  
the problem is not people with licensed guns but  
those who are completely outside the system. 

Bill Wilson: I accept that. However, if a 
shooting takes place and nobody with a gun 
licence has reported anything, the police can fairly  
quickly confirm that it was illegal and not carried 
out by a licensee. If, on the other hand, there is a 
shooting and a report has been made, the police 
can say, “Ah, the licensee shot a seal on that day.  

We‟ll talk to him to make sure that was the seal.”  

Professor Thomas: That is conceivable, but we 
are talking about a very small number of 
marksmen in areas that are well known. If, for 
example, a shot seal washed ashore, the police 
would have no difficulty in finding out whether it  
was wildlife crime. As I say, it is a question of 
proportionality, and our concern is to establish a 
workable system without creating some huge 
bureaucracy to deal with the numbers. 

Professor Galbraith: Although I accept what  
Professor Thomas has said, I think that we have to 
recognise that wildli fe crime is a huge problem for 
the country and affects the external perception of 
Scotland. In this and all other cases, we have to 
take whatever measures we can to counter the 
tendency to break the law.  

It is important to put in place a t ransparent and 
credible system that we can all believe in. If we 
could get such a system in place, it would benefit  
everyone, from the animal welfare side through to 
the industry side. We advocate a transparent  
system that builds on the credibility of the data that  
SMRU already gives us on the overall population 
numbers. If we could get credible data on the 
numbers that are shot and when they are shot,  
that information could be built into population 
models and incorporated into ideas about what the 
licensing capacity could be. We put great store in 
enforcement, linked to a partnership approach 
involving the industry, SNH and animal welfare.  

The Convener: It looks as though there is some 
overlap with the current consultation on wildlife 
crime. 

Professor Boyd: Another angle to the 
arguments that is separate from enforcement 
concerns the fact that we would be likely to set the 
total limit on the number of seals that could be 
shot on a regional basis. In order to police that  
limit properly, it will be important to get on-going 
reporting of the number of animals that are shot so 
that fish farms are aware when they are getting 
close to their limit even though they might have,  
for example, six months still to go in the year. If we 
do not do that, we might get to the end of the year 

and find that fish farms have exceeded their limit  
by double the permitted amount. From the point of 
view of management, as well as enforcement,  
there is a need to know what is going on.  

Professor Thomas: We do not have the proper 
basis for a scheme yet—we have not yet reached 
that level of detail—but fish farms operate on the 
basis of farm management areas. A group of fish 
farmers in an area will have management 
agreements that run across that area. I expect  
that, whatever licensing system is in operation, it 
will operate at that level, which means that farms  
will share information about the number of seals in 
the area.  

The Convener: In its submission to the 
committee, Tara Seal Research said that  

“At present the law  protecting animals from disturbance 

in the UK is fragmentary and disorganised”  

and that there should be an offence of  
“disturbing or harassing seals, or of obstructing access to 
their haul-out s ites”.  

Do you have any views on that? 

Libby Anderson: We whole-heartedly agree 
with that. Such a provision would be analogous to 
the protection that is given in other legislation to 
other fish-eating species, such as dolphins and 
other cetaceans. In my submission,  I drew to your 
attention the fact that section 75 of the bill  
provides for an order to prohibit the killing, taking,  
destruction, molestation or disturbance of animals  
in the particular protected area, and I said that it 
seems entirely appropriate to extend that to seal 
areas, too. 

Professor Boyd: I would broadly support such 
a provision. A possible consequence of tighter 
management could be that harassment becomes 
a tool that is used in certain quarters for trying to 
reduce the number of seals in a particular area.  
Repeated harassment of animals at haul-out sites 
could be a problem in the future. I do not believe 
that is a problem just now, but it is sensible to 
think ahead.  

Professor Thomas: From an industry  
standpoint, harassment would not be an issue of 
interest, as the industry never does that. However,  
there is an issue with the fact that a good deal of 
tourist activity of one sort or another takes place 
around seal haul-outs. If a harassment provision 
were included in the legislation, it would need to 
written carefully to avoid criminalising people who 
are innocently engaged in wildli fe observation and 
get a bit too close. 

Liam McArthur: In my constituency in Orkney, it  
is hard to go on to a beach at certain times of the 
year without coming upon a seal colony, some of 
which are of quite large numbers. You do not have 
to get too close to them before they are likely to 
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disappear into the water. It is not difficult to see 
how that might be viewed as harassment or 
disturbance, so I echo Professor Thomas‟s  
comments about the need for careful drafting.  

John Scott: Perhaps there should be special 
protection at breeding times or—i f this is the right  
expression—pupping times.  

Professor Galbraith: The points that I was 
going to make have been covered. It is true that  
there must be some sort of tourism code that  
ensures that boats do not harass seals, and it is 
also true that harassment might become part of a 
protection strategy for any salmon farm. Is  
harassment better than shooting? That is a 
judgment that could be made. Liam MacArthur‟s  
point that, in some areas, people will unavoidably  
come across seals on beaches is true as well. I 
agree that careful drafting is necessary.  

The Convener: I thank the witnesses for their 
attendance. Any supplementary information 
should, ideally, be with the clerks by Friday so that  
it can be circulated to members  in time to inform 
our final evidence-taking session on the bill on 9 
September.  

I suspend the meeting while our next panel of 
witnesses comes to the table.  

15:42 
Meeting suspended.  

15:47 
On resuming— 

The Convener: I welcome the second panel of 
witnesses: Rob Hastings, director of the marine 
estate within the Crown Estate; Captain Nigel 
Mills, director of marine services, Orkney Islands 
Council; and Walter Speirs, chair of the 
Association of Scottish Shellfish Growers. We 
move straight to questions, beginning with Peter 
Peacock. 

Peter Peacock: I will start with island issues, so 
it is really a question for Captain Mills, but others  
can comment as they see fit. We have had 
evidence from Orkney Islands Council and 
Shetland Islands Council about the Orkney County  
Council Act 1974 and the Zetland County Council 
Act 1974 respectively. I declare an interest as a 
former employee of Orkney Islands Council. I 
never fully understood those special acts. Perhaps 
Captain Mills can explain the basis of them, their 
implications for the bill and the interaction between 
the two sets of legal provisions. 

Captain Nigel Mills (Orkney Islands Council): 
I thank the committee for the invitation to give 
evidence. I will qualify my answers by saying that I 
am not a lawyer— 

Peter Peacock: That is a great benefit in life 
generally. 

Captain Mills: Anything that I say will  be from a 
layman‟s understanding.  

As you say, the acts are quite complicated. The 
Orkney County Council Act 1974 gives Orkney 
Islands Council power as a harbour authority, 
provides for protected development rights and 
allows for works licences to be issued in relation to 
fish farms and other developments. For a long 
time, it stood, along with the Shetland act, alone in 
terms of local authority provision to deal with 
marine-based planning. Our planning department  
is now starting to use the Orkney County Council 
Act 1974 to examine marine activities. The 
department is primarily a terrestrial planning 
authority, but because of the harbour authority  
element of the 1974 act, it takes an interest in 
certain areas around the coast. 

With regard to the bill, we are concerned to 
ensure that there will be no conflict between the 
council, which believes that it has primacy over 
certain provisions, and NGOs and Marine 
Scotland, which may effectively take over those 
provisions. That is one reason why I am here 
today. We want to clarify any areas on which there 
might be conflict. Other than that, I am struggling 
to answer.  

Peter Peacock: To be absolutely clear, the 
difference between Orkney Islands Council and its  
neighbouring authority to the south, Highland 
Council, is that Orkney Islands Council is the 
harbour authority for all the islands, whereas 
Highland Council is not the harbour authority for all  
its area. Along with that status, Orkney Islands 
Council has statutory obligations and powers, and 
the democratically elected council ultimately  
makes decisions about the issues. Under the bill,  
a proposal for a marine planning partnership in 
Orkney could conflict with that role. Is that where 
tension might arise? 

Captain Mills: There is a potential for tension. If 
you understand the geographical nature of 
Orkney, you will know that Scapa Flow is a huge 
inland waterway in south Mainland. Orkney has 
harbour authority rights over that area and the 
area around Kirkwall and in Kirkwall Bay, as well 
as over various piers in the islands that support  
the interisland ferry network. The council is a 
statutory harbour authority for all that area. The 
only deviation is that St Margaret‟s Hope Pier 
Trust manages a small port in the south-east  
corner of Scapa Flow. In the Highland area,  
although the council has harbour authority control 
in some areas, there are several private or trust  
ports. Like all local authorities, we also have 
responsibilities for our coastline. There are subtly  
different areas of control.  
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The Orkney County Council Act 1974 gives us 
the right and power to dredge. Under the bill, that  
will start to get complicated, because dredging will  
be a licensable activity and there will therefore be 
a power to refuse a dredging application. Although 
I have an obligation to keep clear, for example, the 
channel into Stronsay, a non-port authority body 
could refuse to allow that. Under the ports  
element, I have to keep the channel clear and I 
need to dredge it because, over time, the sand in 
the banks slips and the channel silts up, but I 
might be prevented from doing that. There might  
be a conflict in that area. 

Liam McArthur: The written submissions from 
Orkney Islands Council and Shetland Islands 
Council refer to the identification of marine areas.  
Orkney Islands Council states: 

“Orkney w aters and the Pentland Firth should be 
identif ied as a stand alone Scott ish Marine Region or  
Marine Planning Partnership”.  

Up front in its submission, Shetland Islands 
Council suggests that 

“Shetland be designated a „stand alone‟ Scottish Marine 

Region”.  

As Captain Mills will  be aware, the bill makes no 
stipulation on that, other than stating that the 
matter will be determined in secondary legislation.  
Would having the designation in the bill help you,  
or does it not matter, as long as such a 
designation comes through secondary legislation? 

Captain Mills: The nature of the bill is that it is  
non-specific on many issues. It contains little detail  
on the criteria that will define regions. It would 
have been helpful for Shetland, Orkney and the 
Western Isles to know the thinking behind the 
measures, such as the way in which ministers  
intend to form regions, how many regions there 
will be and the criteria that will be used to create 
them. Orkney and Shetland councils believe that  
their areas are absolutely perfect to be 
autonomous areas. We do not see ourselves 
sharing with anybody. We contest that the 
geographical nature of the islands supports that. 

It would have been great if, up front in the bill,  
there were criteria on how the regions are to be 
defined. If they will be outlined in statutory  
instruments later on, we can consider them then.  
However, we strongly urge the committee to 
consider areas such as the Western Isles,  
Shetland and Orkney whose geography means 
that they should be designated as autonomous 
regions. We fully accept, though, that the Pentland 
Firth is an awkward area. We have Highland as 
our neighbour, and there is the obvious industrial 
interest in the firth as an area for marine energy,  
through Crown Estate leasing—a lot of interest  
has been expressed in that of late. There could be 
sharing in that area. It is difficult to draw a line in 

the Pentland Firth and say that anything to the 
south of the line should be looked after by  
Highland and anything to the north by Orkney.  
There is potential for partnership working there,  
which we accept might evolve slowly. In general,  
however, we would consider ourselves as an 
autonomous region.  

Liam McArthur: Peter Peacock touched on 
possible areas of conflict. Do you have a clearer 
idea of how a marine planning partnership might  
work in an Orkney context, assuming that the area 
is designated as a marine region, along with the 
Pentland Firth? 

Captain Mills: No. I do not have a template for 
that. 

Liam McArthur: Shetland Islands Council has 
indicated that some of the responsibilities that flow 
from the bill will create pressure on its budget. Can 
you say at this stage what the cost implications 
might be for your council? 

Captain Mills: Not until the statutory  
instruments tell local authorities exactly what is 
required of them and whether they are to be in 
control of marine regions. The bill indicates that  
different organisations could control regions, but if 
it is the local authority, we will need to know 
exactly what will be required. Our terrestrial 
planners tell me that they are stretched already, so 
it is inevitable that any additional weight on the 
local authority would result in greater costs. We 
hope that that cost would be reflected in reduced 
spend on other regulators. I attended the 
sustainable seas task force, where there was an 
underlying thought that as regulation moved 
across, there would be a decrease in spend on 
some of the other organisations, which would 
reflect the weight of the legislation and the 
bureaucracy that it creates. There should be a 
movement of resources. We are keen to see how 
that will  be reflected in funding to local authorities,  
which have to carry the weight of planning 
applications and the creation of regional plans, for 
example.  

Elaine Murray: I want to get the views of the 
panel on responsibility for licensing fish farming.  
The Crown Estate‟s position is that it would be 
more appropriate for licensing decisions to be 
taken by Marine Scotland, so that there would be 
a more strategic approach. At a previous evidence 
session, Professor Phil Thomas argued on behalf 
of the SSPO that the industry would prefer a more 
strategic national approach to licensing. On the 
other hand,  I believe that Orkney Islands Council 
has argued that licensing decisions should 
continue to be taken locally. What are the views of 
the organisations present on what would be the 
preferable approach to licensing? 
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Rob Hastings (Crown Estate): The notion of 
centralising licensing as a planning function is  
attractive. In our experience, the common issues 
in these sorts of development activities make 
centralisation practical and pragmatic. There may 
be an opportunity to delegate some 
responsibilities locally; as the Crown Estate is not  
a regulator, we would stand by and support that if 
it was absolutely necessary.  

There are common issues in most of the 
activities that we get engaged with. It would be 
quite pragmatic and sensible to build some of 
those issues into the marine policy statement, or 
at least to have policies that roll right down to what  
is happening on the ground.  

16:00 
Walter Speirs (Association of Scottish 

Shellfish Growers): Our association would very  
much welcome a national framework. I am sure 
that that could not be created without the 
involvement of local authorities, so there would be 
a question of how that was structured. A national 
strategy for aquaculture in Scotland would be 
welcomed.  

Captain Mills: Perhaps I can give some 
practical examples of why local influence, attention 
and planning powers are paramount. Recently, I 
met representatives of a local fish farming 
company in the harbour office prior to an 
application being submitted to the planning 
authority. Such applications can cost thousands of 
pounds to prepare, but people can currently come 
to see the planning authority, which in this case 
was the port authority because the proposed farm 
was to be positioned in Scapa Flow. By working 
through a range of different scenarios that could 
have affected the licence application, we were 
able to point the company in the right direction to 
ensure that the work that it undertook would result,  
as far as we could see, in a positive result without  
the application being objected to. That saved that  
company tens of thousands of pounds. If we had 
not been able to exert such influence, the 
company could have spent an awful lot of time and 
effort on the application without getting anything 
up and running.  

At the other end of the spectrum, some fish farm 
cages last for only three to four years and tend to 
be hauled out and left on beaches when they 
come to the end of their li fe. With all  due respect  
to the Crown Estate, the owner might take no part  
in cleaning up the beach and the cages might  
simply be left there. The port authority—or,  
wearing my other hat, the local authority when the 
matter is outside the port—must then find ways to 
have the cages removed, either by using byelaws 
or by threatening the fish farmer that it will not  
renew his licence. That is sometimes the only way 

that we can get derelict and redundant fish farm 
equipment cleaned off beaches. Because of the 
expense involved, it is a lot easier for the farmer to 
haul the cages out on to his land and leave it on 
the beach for five or six years. That happens. 

For Orkney, having the local plan and the ability  
to license and effect clean-up is very important. If 
that power was lost to a national body, I am not  
sure whether it would protect the islands. We need 
to work hard on the issue. If the power went back 
to the Crown Estate, which dealt with licences a 
few years ago, would the islands receive the same 
protection? 

Elaine Murray: The suggestion was that Marine 
Scotland, rather than the Crown Estate, should 
have powers over licensing but should be able to 
devolve those powers to local authorities where 
appropriate. Would that not be sufficient? 

Captain Mills: We already have the power, so 
why take it away only to give it back? That does 
not seem to be very reasonable.  

Bill Wilson: If the Crown Estate dealt with 
licensing a few years ago, was there a build-up of 
rubbish at the time? 

Captain Mills: The power has rested in Orkney 
since 1974. The Crown Estate dealt with licences 
in other areas of Scotland until  recently, but they 
have been dealt with in Shetland and Orkney for a 
considerable amount of time. 

Bill Wilson: Do you know whether such build-up 
of rubbish was a problem in other areas? 

Captain Mills: Shetland and Orkney are the 
only areas that I have worked in.  

John Scott: I suspect that  Walter Speirs might  
be able to answer.  

Walter Speirs: When the Crown Estate was 
responsible for allocating leases, we had one 
authority that took the same view for the whole of 
Scotland. For 10 years now, we have had a very  
unsatisfactory interim procedure that has involved 
great uncertainty for the future of our industry in 
knowing whether consent will be granted. We 
have had differences of opinion from different  
planning authorities. Without doubt, Shetland has 
been the shining example of the development of 
the aquaculture industry—those of us in other 
areas are slightly jealous of that—but that does 
not mean that all areas should not come up to the 
same speed. What is missing is a national 
strategy, which perhaps existed when the Crown 
Estate was in charge.  

Another point about the bill relates to 
stakeholder groups, which I understood would 
have an influence on what happens in the marine 
environment. If the stakeholder groups are not  to 
have any influence over what happens in the first  
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mile, they will not be terribly interested in what  
happens beyond it, given that inshore 
development is what stakeholders wish to have an 
interest in. If they are not going to have an interest  
in that first mile through the legislation, how will  
they assist the decision-making process? 

Liam McArthur: The national plans will include 
economic, social and marine ecosystem 
objectives. I appreciate that Shetland is hel d up as 
the shining example of the development of the 
aquaculture industry. That grates with no one 
more than it does with those of us who live on 
Orkney, but in a sense it reflects the priority that  
Shetland Islands Council has given to the matter.  
Perhaps Captain Mills‟s point is that it will be up to 
local planning partnerships to determine between 
competing interests and how planning decisions 
are taken. I appreciate that that might not result in 
consistency throughout the country, but  that is  
local democracy for you. As long as the approach 
complies with the other objectives that are set out  
in the national marine plan, that is surely to be 
applauded.  

Walter Speirs: Does Scotland want to develop 
its aquaculture industry—yes or no? If the answer 
is that it does in Argyll but does not in Highland,  
that will be quite frustrating. There is a national 
strategy to have more wind, wave and tidal power.  
If there is to be a strategy to develop our industry,  
it must be a national strategy. A regional approach 
cannot be taken. We cannot say, “We‟ll have 
aquaculture in Shetland but not in Highland.”  

Liam McArthur: But it seems that there will be a 
levelling up as opposed to a levelling down. To 
some extent, is it not the responsibility of those in 
Highland to decide their priorities? 

Walter Speirs: If they so wish, but Highland or 
Argyll and Bute may decide that tourism is more 
important than aquaculture in their development 
strategies, and that they want marinas and yachts 
rather than fish farms. Their priorities may be 
completely different from those of Shetland. That  
takes us back to the question, what does Scotland 
want from its aquaculture industry? If the 
Government cannot say to local authorities that it  
wants to develop the industry and give them 
growth targets for the industry, will that 
development happen? 

Liam McArthur: I am not entirely sure that I buy 
the argument that a Government strategy should 
determine in every instance the decisions that  
local planning partnerships and councils should 
take on the priority that they attach to competing 
interests. I presume that such an approach would 
bring the bill as it stands into disrepute.  

Walter Speirs: I see the approach in other 
areas, such as in recycling and in the amount of 
energy that is to be generated by renewable 

means. The Government puts demands on local 
authorities to achieve certain things because of 
what the nation wants. I am sorry, but that is how I 
see things.  

The Convener: Are you saying that local 
authorities have turned down many applications 
for shellfish farms? 

Walter Speirs: In the past 10 years, there has 
been a lot  of uncertainty because of the interim 
procedures that we have fallen into in transferring 
power from the Crown Estate to local authorities.  
We have just reached the point at which local 
authorities are about to take over; we have also 
just about reached the point at which we are going 
to change everything again. There has been 
uncertainty about the chance of success of 
aquaculture licensing applications. There has 
been a greater chance of success in some areas 
than in others. There is a lot of aquaculture in 
areas where the local authority has favoured 
allowing it to develop.  

John Scott: Will you expand on that? It is  
obvious that you are concerned that specific  
areas, such as Highland, have not developed 
aquaculture. Is  that the case? Have other areas 
not done so? Your plea is for consistency 
throughout Scotland.  

Walter Speirs: The plea is for consistency. I do 
not want to be negative and point my finger at any 
local authority. I have highlighted Shetland on the 
positive side.  

John Scott: I turn to shellfish issues. My 
questions are again for Mr Speirs in particular. In 
your written evidence, you say: 

“Far from „de-cluttering‟ marine regulation, it appears to 

be getting more complex, especially if  you include the 
Marine Strategy Framew ork Directive, and the UK Marine 
Policy Statement.”  

Will you explain the regulation that shellfish 
growers in Scotland now face? How will the bill  
change that? 

Walter Speirs: When I first heard about the 
proposal for the Marine (Scotland) Bill, I was 
optimistic that it might change things for the better 
for our industry. However, as the consultation 
process has developed, it has begun to look as 
though not many things are going to change.  
There is not going to be a slimming down of 
regulation; we will have to deal with the same 
number of regulators as before. As it stands, we 
are probably not even going to have anything to 
do with the bill. If the responsibility for planning out  
to 1 mile remains with local authorities—which is  
the current proposal—and river basin 
management plans and the water framework 
directive will look after the sea out to 3 miles, the 
bill will have nothing to do with us. If the bill does 
not kick in until 1 mile offshore as far as planning 
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is concerned and 3 miles offshore as far as our 
main regulator is concerned, nothing will change 
for us. 

At the moment, a lot of changes are proposed in 
the environment in which we farm, and we want to 
be certain about where we should focus our 
attention regarding those changes. It appears that  
most of the changes that will affect us will come 
under river basin management plans and that  
SEPA will be the competent authority, so I feel that  
I should turn my attention to working with bodies 
on that, rather than on the bill, because the bill will  
apply further offshore than we currently operate. It  
is confusing for the bill to talk about aquaculture 
when it is probably not going to touch on 
aquaculture if it is passed as currently drafted.  

John Scott: I do not want to pre-empt a 
question that Peter Peacock will ask, but is that a 
matter of regret to you? If so, what do you suggest  
should be different about the bill? 

Walter Speirs: The uncertainty is the most 
difficult thing to deal with. Personally, I think that  
Marine Scotland should take charge right up to 
either the high or low water mark—right up to the 
beach. It would be better for Marine Scotland to 
look after river basin management plans and act  
as the marine champion as well as being the one 
regulator that we have to look to for the protection 
of our water, for our licences and for all the 
regulation that we have to deal with, including that  
part of the Food Standards Agency‟s remit that  
extends into the area in which we work. My 
preference is for one authority to deal with most of 
the things that  are currently dealt with by several 
different authorities. 

John Scott: You are looking for simplification,  
but you have not found it in the bill. 

Walter Speirs: Simplification and certainty.  
Certainty would be nice and may come soon. As 
soon as we know what has been decided, we will  
know where to focus our attention for the 
protection of our industry regarding issues such as 
water quality and invasive non-native species. 

The Convener: That neatly leads us on to Peter 
Peacock‟s question.  

Peter Peacock: One of the uncertainties that  
you highlighted when committee members visited 
Oban for an informal meeting at the Scottish 
Association for Marine Science laboratory was the 
designation of shellfish growing waters that is  
currently required. You said that there is some 
uncertainty in your mind about whether there will  
continue to be a designation. Since our visit, the 
Scottish Environment Protection Agency has given 
us evidence and has sought to reassure us on that  
point by saying that a similar approach will  
continue to be taken. Also, a parliamentary  
question has been answered that sought  

reassurance for you. Nevertheless, you are not yet  
reassured. Can you say a bit more about what  
reassurance you are seeking from the 
Government? 

Walter Speirs: The protection that the industry  
currently has is the designation of shellfish 
growing waters. Shellfish harvesting waters are 
also designated, but that is on the food side of 
things. The designation that protects shellfish 
growing waters under European Union legislation 
will be lost when it is wrapped up in the water 
framework directive. We will not have a 
designation under the water framework directive.  
The important thing about a designation is that it 
provides something tangible to protect us. SEPA 
says that it will give us equivalent protection, but  
that is not legally the same as giving a 
designation. Various designations are given to 
bodies of water, and if we do not have a 
designation we may find that areas that are 
designated for another reason will no longer be 
suitable for our form of aquaculture. The protection 
that we are seeking is a designation, not  
protection that is equivalent to what we had. I 
understand that there is talk of Brussels issuing a 
daughter directive to address the issue, because 
other member states where shellfish farming is  
carried out have identified the same problem. 
There is no certainty. All we are looking for is the 
equivalent of the protection by designation that we 
had under the shellfish growing waters directive.  

16:15 
Peter Peacock: Notwithstanding what happens 

at EU level, is there a way in which the 
Government could provide that in the bill? Could 
there be a requirement for Marine Scotland and/or 
SEPA to continue to designate shellfish growing 
waters? 

Walter Speirs: Yes. Under the water framework 
directive, assuming that SEPA will be the 
competent authority, it could give us a designation.  
However, that might be a member-state issue 
rather than a devolved issue. I have not quite got  
to the bottom of that. In theory, SEPA has the 
ability to designate our waters. 

Peter Peacock: Would you like the minister,  
when he comes to give evidence to the committee,  
to offer—among many other things, no doubt—a 
reassurance that the protection that designation 
currently provides will continue, albeit that the 
mechanism might not yet have been decided? 

Walter Speirs: Yes. That would be nice. 

Bill Wilson: In your submission, you referred to 
the listing of the Pacific oyster as an invasive non-
native species in England and Wales. I might have 
misread your evidence, but I get the impression 
that you are not ecstatic about that. 
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Walter Speirs: No.  

Bill Wilson: Would you or other members of the 
panel like to explain the significance of that listing,  
what  its implications are for the industry and 
whether the bill is the place to address such 
issues? 

Walter Speirs: We grow oysters in the sea,  
which I guess is part of the marine environment,  
so the issue probably comes under the bill, but i f it  
is covered under the water framework directive,  
the river basin management plans are the place to 
address it. That aside, the implication of the 
Pacific oyster appearing on the invasive non-
native species list is that there are proposals for a 
ban on the sale of invasive non-native species.  

The other complication is that, under the river 
basin management plans, it is not possible to 
achieve the highest level of ecological status for a 
water body if there is an invasive non-native 
species in it, so not only does the listing threaten 
our industry and the sale of our product, it means 
that water bodies that contain Pacific oysters will  
not be able to achieve the highest quality. 

The word at issue is “invasive”. We are all aware 
that the Pacific oyster is a non-native species.  
Pacific oysters were brought here by the British 
Government 30 or 40 years ago because that was 
seen to be the right thing to do. In Scotland, they 
are not invasive—they do not move and they 
cannot swim or fly away, so they should not be in 
that category. The situation might be slightly  
different on the south coast of England, where 
water temperatures are much warmer, which 
means that it is possible for the animal to spawn. 
When the oysters spawn, they can settle 
somewhere on a beach, as has happened in a few 
isolated places. 

Bill Wilson: You are saying that there is no 
larval movement of oysters in Scotland.  

Walter Speirs: Currently, water temperatures 
here do not come near to reaching the 
temperature that is required for the oysters to 
spawn. 

Bill Wilson: What rise in water temperature 
would be necessary to enable the oysters to 
spawn? 

Walter Speirs: I cannot give you a number.  

Bill Wilson: I asked the question because we 
face global warming. If that results in a rise in 
water temperature, it is possible that a s pecies  
that is in Scotland that is not presently invasive 
could become invasive.  

Walter Speirs: That is quite possible. I cannot  
give you a number; I could probably come back to 
you with one. If the water did get that warm, we 

would have an awful lot more to worry about than 
a few oysters. [Laughter.]  

Bill Wilson: Well, possibly. How much warmer 
is the water in the south of England? 

Walter Speirs: I do not want to say something 
when I do not have the facts at my fingertips to 
back it up. I would guess that there would be a 10° 
difference in water temperature between the south 
of England and here, but I am not— 

Bill Wilson: 10°C? That seems— 

The Convener: We can probably get the 
Scottish Parliament information centre to look into 
that for us. 

Bill Wilson: That might be interesting. Do any of 
the other panel members want to comment? 

Captain Mills: Not particularly. 

Bill Wilson: Does the Crown Estate not sit on 
the native oyster steering group? 

Rob Hastings: We do. 

Walter Speirs: I am talking about Pacific  
oysters. 

Bill Wilson: I understand that, but i f there are 
arguments around niche displacement, or perhaps 
a decline in oysters and the possibility of 
spawning, that presumably affects native oysters,  
which is why I thought that the Crown Estate might  
have a view on the matter.  

Rob Hastings: We might have one, although I 
do not have the details at my fingertips. I can 
certainly come back to the committee on it.  

John Scott: If you are seeking a change in the 
designation of the oysters from non-native 
invasive species, how would you define them? 

Walter Speirs: We accept that they are non-
native, as are many other animals that we farm 
and plants that we grow in this country. The 
debate is about whether or not they are invasive.  

John Scott: Is there also a category in the 
definition of species to specify non-native species? 
Would that have a beneficial effect? 

Walter Speirs: In France and Spain and, I am 
pretty certain, Holland, it has been accepted that  
the species is naturalised, not non-native. That is  
the word that is used in the rest of Europe.  

On the point about native oysters versus Pacific  
oysters, there is no question of displacement of 
the native oyster by the Pacific oyster. The native 
oyster has been almost completely fished and 
polluted out of existence in Scotland. The body to 
which you referred, Mr Wilson, is considering the 
re-establishment of the native oyster population,  
initially in the Forth and some parts of Orkney and 
Shetland. That is a restoration project. However,  
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there is no overlap, and there is certainly no 
question of the Pacific oyster taking over the 
habitat of the native oyster. 

John Scott: Without those Pacific oysters, and 
notwithstanding whether they are invasive or not,  
we would not have an oyster industry. 

Walter Speirs: The native oyster in Scotland 
does not like being kept in captivity, and it could 
not be used as a substitute species to farm. It  
could be ranched or managed on managed beds,  
as it is in some areas in England, but it could not  
be a substitute for the Pacific oyster. Without the 
Pacific oyster, we would not have an oyster 
industry in Scotland.  

The Convener: Do you wish to go on to your 
questions about the Crown Estate, John? 

John Scott: Thank you, convener. Does the 
Crown Estate consider that the provisions in the 
bill that relate to planning provide a robust basis  
for marine plans to be produced to the highest  
standard, or should they be drafted differently?  

Rob Hastings: The details in the bill indicate 
that that is possible, although there is still some 
work  to be done following the primary legislation,  
whereby the details as to how it could work may 
be given out. In principle, from what we have 
seen, we are supportive of the overall framework,  
which offers a relatively integrated approach. It  
seems to pick out the priorities.  

We feel strongly that the bill‟s conservation 
objectives should be set out clearly from the 
outset. There should be a recognition of the 
presumption of use, in planning terms, and there 
should be an ability to deal with uncertainty due to 
a lack of data, for example. It should also be 
recognised that people try to do two things when 
managing a planning process: satisfy their 
objectives and continue with development in the 
absence of data. Those challenges are difficult to 
square off, but they are very important. It is critical 
that a sustainable approach should satisfy the 
three pillars of the environmental, social and 
economic objectives.  

The bill seems to deal with those issues quite 
well, judging from what we have seen from the 
framework. The devil is in the detail as far as the 
actual implementation is concerned. It will take a 
bit more work through secondary legislation to see 
it through. 

Peter Peacock: You mentioned in your 
submission the challenges of integrating the 
national planning framework, the river basin 
management plans and the proposed new national 
marine plan. Will you say a bit more about what  
might be required to help achieve integration 
between those potentially discrete forms of 

planning? How would you link up terrestrial and 
marine planning, which also interact? 

Rob Hastings: The principal issue is to ensure 
that the policy is robust enough to provide the 
framework within which the instruments will sit. In 
our experience in other matters, unless that  
framework exists, there are some serious practical 
difficulties in making those things come together.  
The need to understand how they connect is 
fundamental. The policy framework itself is the 
essential bit. The detail at that level is the piece 
that has often failed. It is a matter of trying to put it  
together.  

Peter Peacock: Must the policy framework that  
you are talking about be set by the Government 
and applied to the water framework directive,  
terrestrial planning and the Marine (Scotland) Bill? 
Should there be, for example, a clear national,  
Government priority to promote fish farming or to 
develop offshore wind power so that everybody is 
clear about those matters, everybody works to the 
priorities and the various constituent plans take 
account of them? Is that the key to the matter and 
is it a Government responsibility? 

Rob Hastings: Absolutely. The Marine 
(Scotland) Bill provides a wonderful opportunity to 
achieve that. Some of the directives that influence 
us are clearly not within the Scottish Government‟s  
control—for example, the European habitats  
directive, which will  have to be observed in certain 
cases—but the bill is the one opportunity that we 
have to specify and translate Scottish objectives,  
whether a presumption in development or a 
conservation objective.  

There is no doubt that that is a difficult,  
challenging thing to do. It will require living in the 
absence of data, as I said before. When we get  
into the detail and are trying to balance the various 
objectives of marine spatial planning, for example,  
dealing with a lack of data will be difficult. That  
takes us towards a risk management policy and 
thinking about how the deployment of the 
objectives is managed, as opposed to setting the 
objectives in the first place.  

I reinforce the point that, with the bill, you have 
the opportunity to set down the policies. They 
clearly need to take account of everything else 
that surrounds them—some United Kingdom 
issues will need to be dealt with, as well as  
European and perhaps even global issues.  
Nevertheless, you have that opportunity. 

John Scott: Given the proli feration of legislation 
that affects or is about to affect the marine 
environment, is there a danger that a lot of work  
will be duplicated or triplicated? Is there a danger 
of overlap between the requirements of different  
legislation and that you will have to do the same 
thing more than once? If so,  does it make sense 
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for Marine Scotland or the Government to show a 
strong lead, however that is articulated? 

16:30 
Rob Hastings: We certainly encourage strong 

leadership on that matter. The challenge is often 
the interpretation of existing legislation. Often,  
different  legislation says the same thing, but when 
it comes to the detail of implementation and living 
to the letter of a particular law, that can result in 
different sets of actions. 

I cite the example of interpreting what the 
habitats directive is really trying to achieve. We in 
the UK tend to be a little bit pedantic about  what  
the directive is saying, whereas our European 
partners are not quite as pedantic as we are. In 
living to the letter of that law, we are making our 
lives difficult in trying to implement it. I am not  
saying that we should try to interpret laws to suit  
ourselves, but there is an opportunity for an entity 
to show a degree of leadership, interpret the 
legislation, put it into a policy framework that is 
designed to suit the needs of this nation and get  
on and deliver it. There will always be the 
opportunity to try to modify things or to address a 
misinterpretation or difference of opinion about  
how legislation should be implemented. However,  
there has to be follow-up management of what is  
executed. It cannot be a case of just sitting it out  
and expecting things to happen; things have to be 
followed up and driven through. Unless you have a 
clear set of directions from the outset, the 
opportunity will be missed. 

John Scott: Is a hierarchy of legislation 
evolving, as it were? What would be top of the 
food chain? Would it be the habitats directive, the 
water framework directive or the bill,  
notwithstanding the fact that, although they may 
share some objectives, other objectives and 
outcomes might be contradictory? 

Rob Hastings: My interpretation is that, with 
regard to marine matters in Scotland, the Marine 
(Scotland) Bill  has to be the priority. Clearly, other 
things, which will always be there, have to be 
considered in the execution of that—in managing 
and delivering a plan.  

Walter Speirs: That is certainly one of the 
issues. That is why we are going on about wanting 
a designation. So many different designations are  
now being applied to bodies of water. You can 
have one loch with several different designations,  
which is protected, governed or regulated by 
different regulators. This is the opportunity to see 
whether we can clear all that up. There has to be a 
system whereby there is a ranking of seniority of 
legislators or directives; otherwise, there will be 
continual conflict. 

Captain Mills: Some of the designations are 
specific to certain areas in relation to the water 
framework directive and EU law on clean water 
and modified water. Some apply to rivers; some 
apply three miles offshore. There is a slight  
overlap, but I think they try to identify themselves 
separately. The people who work with the 
legislation have to decide whether they first look 
up EU law or Scottish law. I do not know whether 
that is necessarily clear to the lay person. Perhaps 
it has to be driven home which legislation you pick  
up first. I do not know whether general users of the 
law understand which legislation is most  
appropriate.  

On the policy and strategy, under the national 
plan, which the regional plans would follow, surely  
there must be areas where the regional plan can 
deviate; otherwise, the regional plan becomes a 
photocopy of the national plan. Our diverse 
regions must have the ability to personalise their 
plans in some way. The marine environment is not  
geographically consistent, and even water 
temperature and salinity are diverse. The North 
Sea and the Atlantic are completely different water 
bodies. We cannot allow a national plan just to 
spill out throughout Scotland and say that we will  
all do the same. The local plan must be able to 
deviate.  

John Scott: To go back to Liam McArthur‟s  

point, how do you see that fitting in with national 
policy objectives? What should take precedence? I 
do not think that you commented on that. What 
should take precedence—the local council‟s  
position or a national plan? 

Captain Mills: The stakeholders in the local 
area should have a large percentage of say over 
the destiny of their water bodies. The power 
should not be exported elsewhere. If the 
socioeconomics of tourism, shipping, fisheries and 
all the other uses that are made of a water body 
means that a community has bought into it, the 
community should have a large percentage of the 
say over what happens to it. I support local 
democracy deciding that, within certain guidelines.  
The Government of the day can set out a 
framework under which we all work, but when it  
comes down to the planning and use of an area,  
the people on the ground in that area should have 
a say on what happens in it. Orkney Islands 
Council is firmly of that view. 

John Scott: I will leave it there.  

Bill Wilson: The Crown Estate‟s evidence says 
that the designation process for nature 
conservation marine protected areas  
“should also enable socio-economic factors and interests to 
be considered alongside requirements for improved nature 
conservation”,  
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and it welcomes section 59(5). Of course, section 
59(5) only allows the taking into consideration of 
socioeconomic factors if two areas are of equal 
value in relation to designation. Should those 
factors always be taken into consideration, or are 
you content with the provision as is? 

Rob Hastings: The Crown Estate‟s general 

position on where the socioeconomic input comes 
into the decision-making process is pretty 
consistent—our position is the same for whichever 
piece of legislation we are considering. If the 
objective is sustainability or sustainable 
development, three things have to be considered 
in parallel. Environmental objectives are clearly  
the primary driver, but without giving due 
consideration to the social and economic impacts 
of the decision, it is quite difficult to get a measure 
of its relative value from an economic conservation 
perspective.  

The bill says that the provision in section 59(5) 
would be the tiebreaker rule that could be brought  
into play, and that is why we suggest that the 
socioeconomic perspective has to be considered 
as the tiebreaker. However, for all cases, and for a 
true sustainability argument to be presented, all  
three things have to be considered. An 
environmental objective might lead the process 
but unless the other two have been considered, it  
is difficult to get a measure of relativity in relation 
to the environmental objective that is being set  
out. 

Bill Wilson: I will turn the question around 
slightly. Section 59(5) allows for the fact that one 
might identify an area that meets certain 
requirements to be so designated, but it does not  
actually require the designation. In effect, the 
scientific evidence could be ignored. Can you 
envisage a circumstance in which an area is so 
important because of its biodiversity or scientific 
interest that it should be so designated, and the 
scientific or biodiversity interest should have 
complete priority? 

Rob Hastings: There is absolutely a possibility  
of that being the case,  but  as a general rule, the 
general position that I outlined is what would apply  
in our minds. We are certainly frequently involved 
in designations in which it is absolutely clear, even 
without detailed supporting scientific evidence,  
that the designation of the area should be 
supported under very simple criteria.  

Walter Speirs: That takes us back to the point  
about overlapping legislation. Phrases such as 
“significant impact” appear when it comes to 

designations. Who will decide what a significant  
impact is? The precautionary principle is also used 
as a tool in designation. Taking it to its extreme, 
no one would be able to do anything at all in the 
designated areas and the whole of Scotland could 
be put in mothballs under the precautionary  

principle. There must be some help for us and for 
others  who have to decide what constitutes a 
significant impact. Under the precautionary  
principle, a developer has to prove that they will  
not have a significant impact, but it is technically 
impossible to prove a negative. That is a bit of a 
logjam in the process. 

Bill Wilson: But if there is no precautionary  
principle or anything like it, will there not be a risk  
that a development will  be allowed to go ahead 
only for us to find out afterwards that it has caused 
significant damage to biodiversity, at which point it  
will be too late? I presume that there must be 
some system for saying, “We‟re not  certain, so 
we‟ll err on the side of caution in this area because 
of its value.” Do you not agree? 

Walter Speirs: A balance must be struck. I am 
conservation minded, as  is our industry. However,  
if everything was done under the precautionary  
principle, we would not be able to do anything. It is  
unfair to expect a developer—I am thinking of our 
industry, not others—to prove that having a 
shellfish farm or a mussel farm in a special area of 
conservation will not cause a significant impact. 
The onus would be on me to prove that there 
would be no significant  impact, but there is no 
yardstick for me to use to decide what a significant  
impact would be. It would be almost impossible for 
me to prove that there would be no significant  
impact, as everything that everybody does every  
day has an impact. Who is to be the judge of what  
is significant in that context? 

Bill Wilson: If a developer does not have to 
demonstrate that a proposed development in a 
special area of conservation will not have a 
significant impact, what would the industry  
propose as the standard by which a judgment can 
be made as to whether such a development can 
be allowed to go ahead?  

Walter Speirs: There is no standard. If we could 
use the word “acceptable” instead of “significant”,  

we would be moving in the right direction.  
Everything has an impact, but some impacts are 
acceptable. The building of wind farms or new 
motorways has a significant impact, but it is an 
acceptable impact. If every little sea pen on the 
sea bed is so important that commerce is not  
allowed to develop, our industry will find itself in a 
tricky situation. 

Bill Wilson: Your argument is that your industry  
should have to show that the impact of a 
development would be acceptable—one that does 
not affect the biodiversity of the area or whatever 
the area has been designated for.  

Walter Speirs: Yes. All that I am asking for is  
some certainty, as the situation is not certain at  
the moment. It is very difficult to prove or disprove 
the significance of a development‟s impact. Some 
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guidance on what constitutes such an impact  
would help. If the wording were changed to 
“acceptable impact”, it  would be useful to have a 
definition of what is acceptable. At the moment,  
the scope is so wide that it is almost impossible to 
come up with a logical argument for a 
development in an area.  

Rob Hastings: I have two points to make.  
First—this may have been said already—in a 
conservation area, it must be made clear what the 
conservation objectives are for the area. Those 
may be obvious, but it is important to state them 
from the outset. If it is assumed that there is an 
opportunity to do something in line with those 
objectives, it is important for a developer to have a 
line of sight to understand what hurdles they need 
to get over. At the outset, that becomes their risk  
and, if it is clear what the objectives are and what  
the developer has to do to satisfy those objectives,  
they can set about a plan to achieve that. 

Secondly, since we have embarked on offshore 
wind farm development activity, our knowledge of 
marine ornithology has increased tenfold. The 
reason for that is that developers have gone out to 
do extensive surveys and investigations, subject to 
very constrained criteria as to what they can and 
cannot do, in the full  knowledge that they might  
still not be able to develop their wind farms at the 
end of the process. However, they do that  work  
because they regard that outcome as an 
acceptable risk. Unless we allow such activities to 
proceed, with the developer accepting the risks 
involved, we will  not  get the data and knowledge 
that we will need to make a final assessment as to 
whether it is acceptable to undertake a particular 
activity in a designated area. We must be mindful 
of that, because we will find ourselves in a logjam 
if we take a purely precautionary approach to any 
activity in designated areas.  

16:45 
Captain Mills: One of the problems with the bil l  

is that it uses explanations from other legislati on.  
For example, the Natura 2000 sites primarily  work  
at the level of significant effect. It is difficult for the 
bill to move away from areas on which legislation 
is already in place; it would be a conflict for the bill  
to deviate from such legislation. I agree that the 
significant effect level is extremely difficult. In fact, 
we work with SNH to do anything that we can to 
keep that term out and to prove that we are not  
even in the same ball park. If a project is labelled 
as having a significant effect, that almost certainly 
means that it will not go ahead in the way that we 
wish it to. I suggest that the socioeconomic  
element goes hand in glove with any designation,  
if it affects the wellbeing and prosperity of the 
community that will ultimately have to support a 
coastal area. I know that the bill‟s scope reaches 

out 200 miles from the coast, but  it appears that it  
will mostly affect the near coastal region, which 
means working with the populations in that region.  

The Convener: I am conscious of time running 
on and of the fact that we have a few more 
questions. I ask Liam McArthur to be concise in 
his questions and the witnesses to give concise 
answers. 

Liam McArthur: I will be brief. Shetland Islands 
Council has thrown up in its evidence what it sees 
as a potential anomaly whereby those carrying out  
marine dredging, which has hitherto not required 
licensing, may be subject to a double cost: a 
licence fee, plus a sea bed lease cost. Can Rob 
Hastings comment on that? Perhaps Captain Mills  
can also offer an insight.  

Rob Hastings: Effectively, the fees that the 
Crown Estate charges for any dredging activities  
remain unchanged. However, we are not clear on 
the precise total cost to a developer of licence 
fees, which would come out of a planning or 
consent application. If an additional cost resulted 
from that, it would be an additional cost for the 
developer. However, the current fee structure is  
common across the UK, and there has been no 
change to it. Nothing was built into that structure to 
deal with the regulatory process. We have not  
been exposed to, or party to, an additional cost for 
the regulation of dredging activity. 

Liam McArthur: Can I tempt you into divulging 
the basis of the Crown Estate‟s fee structure?  

Rob Hastings: We can certainly give you 
information on that, but it is quite complex—well, it  
is not that complex, but I do not have the detail to 
hand. I can provide it to you in writing.  

Elaine Murray: The Crown Estate has indicated 
a willingness to develop certain marine areas in 
recent times, particularly for renewables. For 
example, there are developments in the Firth of 
Forth and the Solway. The development of such 
plans seems to be happening in advance of the 
Marine (Scotland) Bill coming into force. That has 
caused concern among people involved in fishing 
and so on in my area, who wonder how they will  
be consulted and what status such consultation 
will have. Can you say a little bit more about how 
the development of thos e sites and the work that  
is under way will fit in once the bill‟s provisions 
come into force? 

Rob Hastings: We have been dealing with 
development activity for some time, and that will  
continue. We are respectful of the bill  and its  
status. We are tracking and monitoring its 
progress as best we can to find out how we are 
likely to have to adjust our activities when it is  
enacted.  

We have some relatively sophisticated 
processes for undertaking development activity. In 
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effect, we have a marine spatial planning system 
that we have adapted to our needs. The 
cornerstone of the system is sustainable 
development. When we consider a development 
activity, we measure its economic and 
sustainability values and then index it. That is a 
composite value that is constructed after quite a 
bit of research and work on understanding issues 
that are relevant to our activities on the marine 
estates. We have a highly representative set of 
indices that tell us how sustainable any of our 
development activities are. Part of the indexing 
involves dealing with localised social, economic or 
environmental impacts of the activity. All three of 
those issues are given proper consideration.  

We undertake that fairly detailed process at the 
outset. We then evaluate and analyse as best we 
can with the data that we have. We have in excess 
of 200 UK-wide data sets, which incorporate all  
sorts of activities and environmental 
considerations. When we have sufficient data, we 
carry out a detailed and exhaustive analysis and 
come up with a result. That  does not necessarily  
mean that  the development will  go ahead,  
because the next important step is the licensing 
and consenting process. We are not the regulator 
and, generally, we are not the developer either.  
We promote development activity and invite 
developers to go through the regulatory process. 
Whatever comes of that is subject to the regulator.  
If there is a balance to be struck between social,  
economic  and environmental issues, that is the 
regulator‟s responsibility. 

The Convener: The Crown Estate has a dual 
role, as it is a custodian of public assets as well as  
a revenue maximiser. In the first role, you operate 
in the public interest but, in the second, you are 
accountable only to the Treasury. In written 
evidence, Seafish has said that there is no 
mechanism for balancing those two roles. We 
understand that a memorandum of understanding 
is to be developed between the Crown Estate and 
the new marine management organisation that will  
be established under the UK Marine and Coastal 
Access Bill. Should the same approach be 
adopted with marine Scotland under the Marine 
(Scotland) Bill? 

Rob Hastings: We would certainly encourage 
that. In effect, the Crown Estate is in large part a 
delivery organisation. We align ourselves with 
Government policy and work with the grain of it.  
For example, one big issue of the moment is  
renewable energy. To the best of our ability, we 
are aligned with the UK and Scottish 
Governments‟ renewable energy objectives.  

When it comes to maximising the Crown 
Estate‟s value—bearing in mind that we are 
custodians of national assets—the income that we 
generate benefits the taxpayer. We have a duty  

and an obligation to do that, and we do so 
responsibly, which is the important bit. As I 
explained earlier, we go through a fairly  
exhaustive process to examine the sustainability  
of what we t ry to do. That incorporates the 
socioeconomic impact—particularly the social 
impact. Therefore, i f there are local social impacts 
as a consequence of our activities, we are fully  
aware of those. 

In all the activities that we undertake—in effect,  
through our tenants and leaseholders—we are 
subject to the regulatory process, just as anybody 
else would be. If there is a balance to be struck 
between the delivery of a renewable energy policy  
and a social impact, for example, on fishing 
activities, any arbitration or discussion about that  
is not for us. In effect, that sits with the UK 
Government or the Scottish Government, as part  
of their decision-making responsibilities. We make 
as well-informed a decision as we can and then 
present a case, providing as much evidence and 
information as we can get. However, ultimately,  
the decision on the need for renewable energy or 
fishing activities offshore is not ours to take. 

The Convener: As there are no further 
questions— 

Walter Speirs: I would like to raise one little 
point that I did not mention in my written 
submission. It might or might not be relevant to the 
bill. In Loch Creran, where several of our members  
have oyster and mussel farms and which has 
several designations, permission has recently  
been granted for 100 new yacht moorings. It has 
been brought to my attention that there is no 
legislation that covers discharges from yachts  
when they are at a mooring. A marina must  
provide facilities to pump sewage ashore or to 
empty tanks. However, nothing in the existing 
regulation covers discharge from vessels at sea or 
at a mooring. We could have a situation in Loch 
Creran where several hundred people on yachts at 
moorings are flushing their toilets into an area that  
is designated for loads of different reasons. There 
would be no controls over that. I should have 
mentioned that in my submission. 

The Convener: We probably need more 
information on that, so I ask you to provide it to us, 
preferably before Friday, so that it can be  
circulated to members to inform them for our final 
evidence-taking session on the bill, which is on 9 
September. The same applies to the other 
witnesses, if they would like to provide further 
evidence. I thank our witnesses for attending.  

That concludes the public part of today‟s  

meeting. I thank members of the press and public  
for attending.  

16:57 
Meeting continued in private until 17:09.  
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1 September 2009 (19th Meeting, Session 3 (2009)) – Supplementary Written Evidence 
 

SUPPLEMENTARY SUBMISSION FROM ADVOCATES FOR ANIMALS 

 
Advocates for Animals is grateful to the Committee for the invitation to give evidence on Part 5 of 
the Marine (Scotland) Bill, and we hope that the session was useful in providing Members with 
background information regarding the need for increased seal protection in Scotland. 
 
As promised, I am pleased to supply some supplementary information regarding the shooting of 
seals in Scotland.  The list below is by no means exhaustive, particularly as many seal-killings go 
unreported, but the examples do, I believe, represent the situation over the last few years. 
 
I have also included examples of seals shot during their breeding seasons.  This is a problem that 
raises serious ethical and animal welfare concern, and I hope that the Committee will be able to 
consider the points raised on this matter in our previously-submitted written evidence. 
 
 
Advocates for Animals 
4 September 2009 
 
Multiple seal shootings incidents in scotland 
 
Due to time constraints, the list below gives examples only.  These are mainly incidents where 
more than one seal was shot at, or near, a haulout and reported to the police or other authorities by 
members of the public.  Some additional cases been included to illustrate the problems of 
wounding and shooting during the close seasons, which were also discussed at the Committee. 
 
Little Clett, Caithness, 1993 
 
Seven young female common seals were reported to have been shot at Little Clett on 7 July 1993 
and a further three on 22 July, within an estimated 25 – 40 metres of the seal haul-out rocks.  The 
operator of a local salmon netting station was prosecuted under s.2(2) of the Conservation of Seals 
Act 1970, for shooting during the close season but claimed the netsmen‘s defence under s.9(1)(c) 
of the Act. 
 
South Ronaldsay, Orkney, 1995 
 
25 grey seal pups were found shot on a traditional grey seal pupping beach. The police 
investigated but were unable to proceed with a prosecution. 
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  Photographs © Ross Flett, Orkney Seal Rescue 
 
Bell Rock, 2001 – 2006 
 
Tayside Police investigated a cull of around 40 seals at the Bell Rock lighthouse by net fishermen 
in north-east Tayside in 2001 and again in December 2006.  The lighthouse is at least 12 miles 
from the nearest salmon nets, and police officers voiced their concern that that policing such a 
remote location in the North Sea was almost impossible, permitting no check on the shooting of 
seals during the breeding season.    
 
Lismore Special Area of Conservation (SAC) near Oban, 2004 
 
A report was made to the Scottish SPCA regarding 38 seals being shot in and around a seal haul-
out on Lismore. This SAC is designated for seals and a complaint was made to the European 
Commission by the Hebridean Partnership.  A local group has since been been set-up consisting of 
SNH and local fin fish farm companies, to discuss the Lismore SAC, ―seals management‖, but seal 
shooting statistics were withheld 
 
South Esk, July 2005 
 
A female common seal was shot by a salmon netsman while resting on a haul-out in the mouth of 
the River South Esk at Montrose. The shooting took place during the close season for common 
seals and the shooter was charged under the Conservation of Seals Act. However, the court 
accepted that the netsman‘s defence applied, even though the haulout was over half a mile from 
the nets. 
 

     
Common seal shot at haul-out in South Esk, near Montrose, July 2005 © BDMLR 
Common seal haul-out on sandbank, South Esk, near Montrose © Advocates for Animals 
 
Police reports 
 
The following notes from incident reports from the Highlands and Islands were provided to 
Advocates for Animals by Northern Constabulary: 

 
Glimps Holm, Orkney, 2003 
 
Report of 3 seals having been found dead at the north end of the beach at Glimps Holm. The 
complainer felt that they had been shot. Source of shooting not identified. 
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Venantro Bay, Shapinsay, Orkney 2003 
 
Report received of 2 seal carcasses found at locus, apparently shot. The complainer stated that 
she had heard gun shots fired in the area of a nearby fish farm a couple of days earlier.  Apparently 
seals shot under current terms of COS Act. 

 
Burwick Ferry Shoreline, Orkney 2004 
 
Report received of 12 dead seals having been found at the locus. On examination of the carcasses 
by a local vet, it was thought that they had been shot with a high power rifle. The seals were found 
to have been killed by one fatal blow to the head area and it was thought that an experienced 
shooter was responsible.  Enquiry failed to identify person(s) responsible. 
 
Waterfront at Reraig, Kyle, Lochalsh, 2005 
 
Report received of a dead seal being discovered whilst complainer out walking on the beach at the 
locus. On police attending & examining the seal, it was found to have 2 holes, one close to the rear 
area, the other on the front left side.  SSPCA contacted & informed of situation. They stated that 
there have been similar incidents over the past few years & that this incident, & the previous ones, 
are a result of legal shooting of rogue seals by fish farms. 
 
Glimps Holm, Orkney, 2006 
 
Report received of 7 dead seals having been washed up at Glimps Holm, apparently all shot.  On 
police attendance at the locus, no seals were found.  Walkers in the area were spoken to & no-one 
had seen the seals. There were JCB tracks seen at various points on the beach and it would 
appear that the seals had been removed by unknown persons prior to police arrival. 

 
Point of Vastray, Evie, Orkney, 2006 
 
Report received of 4 dead seals found at locus. On consultation with Orkney Seal Rescue, it was 
established that 5 seals were found dead at the locus, having been shot.  As the locus is close to 
salmon farms, and as such, there was no evidence found to suggest any illegal shooting of the 
seals. 
 
Evie Foreshore, Orkney, 2006 
 
Report received of 2 dead seals having been found at the Aikerness side of the locus, apparently 
shot to the head.  Ross Flett, Orkney Seal Rescue, contacted and stated he would attend at the 
locus to examine the seals and thereafter contact Environmental Health to attend and remove the 
remains. 

 
South Beach, Skellister, Shetland, 2006 
 
Report received of 3 dead seals at locus with heads removed. It is thought that local fish farmers 
were responsible and may have been shot under current terms of the COS Act. 
 
Scapa Beach, St Ola, Orkney, 2007 
 
Report received of 5 dead seals having been found on Scapa Beach. Ross Flett, Orkney Seal 
Rescue, contacted and was already aware of 4 dead seals at the locus. 

 
Taing of Clett, Tankerness, Orkney, 2007 
 
Report received of a dead seal having been found on the beach at the locus with a wound to it's 
side.  On examination of the seal, there was a hole, consistent with a high calibre rifle, through it's 
right front flipper and belly, suggesting it had been shot from an elevated position. There was no 
disturbance under the seal and as such it could not be established where the seal had been shot, 
and if so, if it had been done illegally. 
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Sron Shoreline near Kyleakin, Skye, 2008 
 
Enquiry received regarding article in P&J re shooting of seals near to Kyle. The matter had already 
been reported prior to the article stating that 2 seals had been found apparently decapitated at the 
locus.  On enquiries being made, it was established that the seals had been culled legally by a shot 
to the head, thereafter the head had been eaten away by birds due to the open wound.  
Complainers updated. 

 
 

East Linga, Out Skerries, Whalsay, Shetland 2008 
 
21 seal pups were found dead having been killed by use of a clubbed weapon.  2 men reported to 
the Procurator Fiscal. 

 
(One person was subsequently convicted under the Wild Mammals Protection Act 1996 for 
mutilating, beating, crushing and wilfully killing these young seals) 
 
Shooting in close season 
 
Lunan Bay, 2003 
 

  
Pregnant grey seal shot in Lunan Bay, 2003 © BDMLR The seal aborted her pup on the shore 
before dying. 
 
Loch Alsh, May 2008 
 
Common seals were shot in Lochalsh close to a salmon farm.  One was a pregnant female and the 
other a juvenile, 2 – 3 years old. 
 

 © Nigel Smith 
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Wounding 
 

   
Wounded seal photographed by tour boat operator, Lochalsh, 2005 © Nigel Smith 

 Seal with multiple wounds 
 
Wounded seal shot near Bell Rock, Firth of Tay, in July 1999 and photographed the following day. 

 Photograph courtesy of Tayside Police 
 
 

SUPPLEMENTARY SUBMISSION FROM CROWN ESTATE 

Charges for dredging 
 
The Crown Estate charges for capital or maintenance dredging in accordance with our ownership 
of seabed mineral rights from 0-12nm offshore.  Our interpretation of the question raised during the 
Rural Affairs & Environment Committee's consideration of oral evidence on the 1st September was 
that the possibility of double charging for such activities had been highlighted in evidence received 
by the Committee, so it is worth reiterating our oral response in addition to providing the information 
requested on our charging structure. 
 
The charges made for dredging activities by The Crown Estate are unconnected with any 
regulation of dredging by Scottish Ministers, and arise solely from our role as managing landlord of 
the seabed.  The charging rates we set for dredging activities are set based on four principles: 
Navigational dredging; dredged mineral used for construction and fill; dredging material used for 
beach nourishment; and dredged material used for mud flat recharge or similar.  A detailed 
breakdown of our charging structures for dredging is set out in the attached note. 
 
Any charges levied against dredging operations, either capital or maintenance, arising from the 
Marine (Scotland) Bill would be separate from our own remit.  The ability for Scottish Ministers to 
charge fees for licence applications is set out in Section 18 of the Marine (Scotland) Bill, but there 
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is insufficient detail currently provided to determine how any charging structure would relate to 
dredging or disposal of materials on the seabed.  Charges are applied to the current licensing 
regime for depositing solid materials on the seabed under the terms of the Food & Environment 
Protection Act 1985, which includes disposal of dredge arisings; there are four licence fee 
categories for dredged material disposal operations, which are related to the estimated total 
quantity of material scheduled for sea disposal.  For smaller projects, involving the disposal of less 
than 10,000 tonnes, the licence fee is £995; for projects involving the disposal of 10,001-100,000 
tonnes, the fee is £1,985; for projects involving the disposal of 100,001-300,000 tonnes, the fee is 
£3,975; and, for projects involving the disposal of greater than 300,000 tonnes, the fee is £6,690.   
We therefore believe no potential for 'double charging' under the Marine (Scotland) Bill exists. 
 
Native oyster populations 
 
The Committee noted our involvement in the Native Oyster Steering Group and sought technical 
advice on potential interactions between Native oyster (Ostrea edulis) and Pacific oyster 
(Crassostrea gigas).  The Crown Estate supports action to deliver aspects of the Species Action 
Plan for Native oysters in Scotland, including through providing advice to the Native Oyster 
Steering Group and supporting publication of information leaflets.  We are not best placed to 
provide technical advice on the potential biological interactions between these species, and 
therefore refer the Committee to the Government's wildlife advisors Scottish Natural Heritage who 
lead the Native Oyster Working Group for clarification on this issue. 
 
Principles of consent for navigational dredging 

 
Navigational Dredging 

 
Capital dredging for navigational purposes to provide an improved channel, when involving Crown 
Estate ownership and even if the material has to be disposed of, involves the proprietary interest of 
The Crown Estate.  Comparable values in 2009, based on proven and used rates and indexed from 
previous comparable rates are assessed at 16p/cubic metre for the net quantity dredged (prior to 
dredging and bulking). 
 
This is a one off charge where average values can be set with indexing for the whole term of the 
project providing commercial certainty at the planning stage, with the method of measurement 
being either by prior and post channel surveys, measured by quantity certification, or by agreement 
of a one of capital sum prior to commencement of work. 
 
The latter has the advantage of providing a known fixed sum in the budget at an early stage in the 
proceedings. 
 
Dredged Mineral used for Construction and Fill 
 
If the mineral dredged from the channel is beneficially used in construction or land fill for 
development purposes it is subject to a royalty payment made to The Crown Estate, currently 
range from 120p to 160p/cubic metre in 2009 and vary with regions and value of benefit . A method 
of measure must be agreed prior to commencement of work and be either prior and post survey of 
net quantity or certificated hopper volume less, the rest load left behind in the hopper (ullage 
measurement) less a percentage loss during placement which, based on previous experience, has 
been calculated at 15% of hopper volumes. 
 
As an alternative to measured annually indexed mineral royalties being paid as taken The Crown 
Estate is prepared to agree fixed quantities at an average royalty at the design stage to assist 
financial planning for the project. 
 
Material can also be obtained from the licensees who hold an aggregate production licence who 
will quote their company‘s delivered price. 
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Dredged Mineral used for Beach Nourishment 
 
Should mineral dredged from the channel be used for beach nourishment a 45% discount is 
permitted by The Crown Estate to support alternative beneficial use for community purposes. 
 
Dredged Material placed on mud flats or similar locations 
 
Should material dredged from the channel be placed on mudflats etc for non commercial 
environmental reasons a 100%discount is permitted. If the material is disposed of on a licensed 
spoil site royalties are not chargeable but The Crown Estate seabed ownership consent and 
administration fee of £150 is payable. 
 
The Crown Estate 
4 September 2009 
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9 September 2009 (20th meeting, Session 3 (2009)) – Written Evidence 

 
SUBMISSION FROM CLYDE SCOTTISH SUSTAINABLE MARINE ENVIRONMENT INITIATIVE 

 
Introduction 
 
This paper discusses the work of the Scottish Sustainable Marine Environment Initiative (SSMEI) 
Clyde Pilot and the recently published draft Firth of Clyde Marine Spatial Planning.  It provides 
details on the knowledge gained through developing the Plan, which can inform the debate on 
Scottish Marine Regions and Regional Planning as described in the Marine (Scotland) Bill. 
 
SSMEI 
 
The Scottish Sustainable Marine Environment Initiative (SSMEI) was instigated by the Scottish 
Government in November 2002. Through the SSMEI the Scottish Government is developing and 
testing novel approaches to marine management that will inform the debate on how to improve 
management of Scotland‘s marine and coastal waters.  The SSMEI Clyde Pilot is one of four 
projects, with the others being located around the Shetland Isles, Berwickshire Coast and the 
Sound of Mull. 
 
SSMEI Clyde Pilot 
 
The SSMEI Clyde Pilot aims to deliver integrated and sustainable management of the marine and 
coastal areas of the Firth of Clyde through an effective and integrated stakeholder-regulator 
partnership.  This will be achieved through the creation of a Marine Spatial Plan, together with 
improved decision support mechanisms and integrated decision making.  These are underpinned 
by the application of an ecosystem based approach to sustainable development. 
 
Firth of Clyde Marine Spatial Plan 
 
The Environment minister, Roseanna Cunningham, on the 31st of March, launched the draft Firth 
of Clyde Marine Spatial Plan.  The Plan tackles issues such as the regulation, management and 
protection of the marine environment of the Firth.  It is not a master plan but a framework for the 
future of the Clyde linked to the aspirations of both stakeholders and regulators within the Firth 
setting out how an agreed vision can be achieved. 
 
The plan considers how the competing demands from interests and activities for access to marine 
resources and space can be managed more sustainably for future generations.  It covers all the 
tidal extents of the Firth of Clyde, an area that stretches from the tidal weir in Glasgow, down the 
Ayrshire coast to just north of Loch Ryan, across to the tip of the Mull of Kintyre and back up to the 
tips of Loch Fyne and Loch Long. 
 
The Plan contains an introductory section including context, vision, aims and objectives and 
guiding principles.  Thereafter the Plan splits a series of specific policies into two discrete sections, 
one to cover cross cutting themes of environment, communities, heritage and safety the other to 
cover sectoral plans on recreation and tourism, shipping and transport, mariculture, fishing and 
energy, subsea cables and pipelines. 
 
It was critical to the Plan‘s success that its policy aspirations were translated into clearly a 
prioritised action plan that identifies the important areas of activity within the Firth of Clyde for 
planning authorities, regulators and stakeholders.  An action plan containing 28 proposals is 
included, covering the period 2009 to 2014. 
  
The Plan is currently out to public consultation, which ends on the 26th of June.  
 
 
 
 

497



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe D 

 

Model Implementation Body 
 
The Marine (Scotland) Bill propose that Scottish Marine Regions (SMRs) could be the means by 
which marine planning may take place at the level of the Firth of Clyde.  This project provides an 
opportunity to develop and test a model implementation body, which could be replicated in other 
parts of Scotland. 
 
The SSMEI Clyde Pilot itself has no statutory power to implement the Firth of Clyde Marine Spatial 
Plan.  However, the original project proposal requires the Clyde Pilot to consider the voluntary 
implementation of the Plan through an integrated stakeholder regulated partnership.  It recognised 
by the steering group involved in developing the Plan that it is important to have a stakeholder-
regulator partnership in place until the establishment of an SMR covering the Firth of Clyde.  
Maintaining such a partnership would allow for the successful and informed implementation of the 
Plan, as well as for a smooth transfer of it into an SMR, without loss of consistency or knowledge. 
 
Additional Benefits 
 
The benefit of the work carried out by the SSMEI Clyde pilot extends well beyond the development 
of the Plan and providing policy guidance on the sustainable development of activities.  The studies 
and reports carried out as part of the project has increased our knowledge of the marine 
environment and has informed other important initiatives that are taking places in Scotland, in 
particular the implementation of the Water Framework Directive. 
 
Socio-Economic Data 
 
A Socioeconomic Review was carried out and found that the Firth of Clyde marine environment 
directly supports around 14,400 jobs in nearly 840 businesses. These jobs create a turnover of 
£1.15 billion, which in turn generates around £416 million for the Scottish economy each year. 
 
Competition and Conflict 
 
A study of interactions within the Firth of Clyde enabled the project team to get a perspective of 
how the different activities actually interact with each other.  One of the key findings was that there 
were substantially fewer unmanaged conflicts or incompatibilities within and among sectors 
operating in the Firth of Clyde than might be anticipated, especially given the range and level of 
activities present.  This assisted the project team to highlighted priority areas for to focus upon and 
enabled them to identify where the Plan could add value. 
 
Seabed Habitat Map 
 
Another output of the project has been an indicative seabed habitat map.  This has been used by 
the SEPA in the Water Framework Directive  (WFD) classification process.  It will also be utilised 
by other bodies and organisations, including Scottish Natural Heritage (SNH) and the Clyde 
Inshore Fisheries Group (IFG). 
 
Water Framework Directive 
 
There are important linkages between WFD and the process of River Basin Management Planning 
with the SSMEI Clyde Pilot and the Plan.  The linkage between these is highlighted through 
SEPA‘s Senior Marine WFD Scientist working on the Pilot Project one day a week. 
 
SEPA is experienced in dealing with point source and diffuse pollution pressures and there impacts 
on the marine environment.  They however recognised that there were less experienced with a 
number of other marine related pressures, such as yachting, fishing and marine renewables.  They 
felt the SSMEI Clyde Pilot would provide improved knowledge and the Firth of Clyde Marine Spatial 
Plan could provide a mechanism for tackling such pressures. 
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Fishing and Seabed Study 
 
One of the proposals contained within the Action Plan is: Carry out a study of the impacts of fishing 
to the marine environment.  This proposal also ties in with the WFD classification.  In the 2008 
WFD classification report approximately 2000km2 of coastal waters in the Firth of Clyde are 
downgraded to moderate status.  These downgrades are caused by the condition of the benthic 
invertebrates, which live in or on the seabed.  Fishing has been identified as a possible factor.  
There are also synergies with the future Marine Framework Directive. 
 
A joint project with SEPA, as the lead partner is being proposed.  This project will carry out an 
assessment of the effects of seabed trawling for prawns on the status of the benthic invertebrates 
of the Firth of Clyde.  Additional partners may include Scottish Natural Heritage, Marine Scotland, 
the University Marine Biological Station Millport, British Geological Survey and the Clyde IFG. 
 
This first stage will include: a literature review; localised seabed monitoring, including sidescan 
sonar, sediment analysis, benthic invertebrates' analysis and underwater camera surveys; and an 
assessment of the extent of seabed trawling activity. 
 
This project is a direct result of the Plan and the benefit of the SSMEI Clyde Pilot to bring together 
a number of different agencies and bodies to share funds, expertise and research.  The information 
and data collected will also provide benefit to other projects being carried out by the partner 
organisations. 
 
SSMEI Shetland 
 
The SSMEI Shetland also provides examples of how the Pilot Projects have worked with other 
stakeholder groups to make marine management improvements.  They are helping the Shetland 
Shellfish Management Organisation apply for MSC accreditation for the whole of the scallop 
fishery: SSMEI is supplying maps that combine fishing effort data with habitat / species' distribution 
to show the spatial impact of scallop dredging. 
SSMEI Shetland is also: 
 

 updating oil sensitivity maps for Sullom Voe Oil Terminal; 

 providing data and input to a UKERC (Energy Research Council) commissioned study to 
find suitable sites for renewables. 

 supplying maps to Statutory Consultee's on development applications and management 
plans 

 
Conclusion 
 
The SSMEI was set up to ―informing the debate on how to mange Scotland‘s marine and coastal 
waters‖ through ―implementing innovative approaches to marine planning and management.‖  The 
Pilot Projects have shown that marine planning can bring tangible benefits, add value to existing 
mechanisms and increase our knowledge of the marine environment. 
 
SSMEI Clyde Project  
17 June 2009 
 
 

SUBMISSION FROM CLYDE INSHORE FISHERIES GROUP 

 
Clyde Inshore Fisheries Group (Clyde-IFG) welcome the opportunity to provide evidence to the 
Rural Affairs and Environment Committee on the Marine (Scotland) Bill (‗the Bill‘) and expresses 
its thanks to the Committee for its invitation to contribute to this consultation exercise. 
 

Clyde-IFG is one of a network of new Inshore Fisheries Groups (IFG‘s) around Scotland. The aim 
of the network is to improve the management of Scotland‘s inshore fisheries out to 6 nautical 
miles and to give commercial inshore fishermen a strong voice in local fisheries management.  
Each Group consists of an Executive Committee comprised exclusively of local fishermen‘s 
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representatives. This Committee is supported by a Local Advisory Group which provides a 
mechanism through which IFG management proposals and objectives take account of the 
requirements and concerns of others who are dependent on or interested in the seas covered by 
the IFG area. This group will therefore provide the checks and balances necessary to ensure that 
the local objectives set by the IFG are legitimate.  The work of each IFG will be conducted in 
consultation with all those with a relevant interest in the best management of an area's fisheries 
and the wider marine environment. 

 
The IFG‘s are required to develop Management Plans, drawn up on an inclusive, transparent and 
consensual basis, for their area's fisheries.  Whilst IFG Management Plans reflect specific, 
localised priorities, they also fit with wider strategic national goals such as sustainable stocks, a 
healthy marine environment and a profitable fishing sector that supports strong coastal 
communities. 
 
The basis for IFGs was set out in the Strategic Marine Framework for Inshore Fishing in Scotland 
(Scottish Government 2005); the intention being that there would be a local fisheries input to the 
ongoing Scottish Government policy development and deployment in relation to inshore fisheries. 
Whilst it is early in the IFG roll-out process, to date, 3 pilot-IFGs are operational (Clyde, Outer 
Hebrides & South East) with a further 3 coming on-stream within the next few weeks.  Clyde IFG 
considers that the process so far has been a success, with local fishing interests exhibiting high 
levels of engagement within their respective IFG‘s and a genuine desire to drive forward the work 
of the IFG‘s is clearly evident. 
 
We expect that the IFGs will act as sectoral-voices for the fishing industry within the Regional 
Partnership Groups being proposed by the Bill and Clyde IFG relish the prospect of acting as an 
important voice contributing to the management of the marine environment at both regional and 
National levels.  Clyde IFG looks-forward to complete IFG coverage around Scotland‘s coastline 
and envisages that each IFG will provide un-rivalled inshore fisheries expertise to their Regional 
Partnership Groups. 

 
Clyde IFG is generally supportive of the provisions in the Marine (Scotland) Bill; it should be noted 
however, that IFG member stakeholders are expressing concern that certain sections of the Bill 
could unduly impinge on their legitimate activities.  Clyde IFG therefore wishes to make the 
following comments on parts and sections of the Bill. Clyde IFG hopes that these comments will be 
given serious consideration by the Committee to ensure that the important inshore fishing industry 
of Scotland is justly recognised through the equitable application of the Bill‘s proposals. 
 
Part 2- Marine Planning 

 
Given that each IFG will represent the majority of stakeholders in each region, Clyde IFG considers 
that individually, IFGs will prove the natural choice to function as a sub-group of the Marine 
Regional Partnerships proposed under the Bill. 
 
SECTION 8- Delegation of functions relating to regional marine plans. 
 
The Clyde IFG supports the flexibility provided through the proposed delegation of functions for 
regional marine planning depending on local circumstances; however, Clyde IFG considers that 
whatever the most appropriate option may be in any particular region, Marine Scotland should 
provide the leadership in each case, to provide continuity at the National level. 
 
Notwithstanding any debate on ecosystem definitions, the criteria for determining the establishment 
of marine regions is not clear within the Bill.  The Clyde IFG would hope that the establishment of 
the marine regions will not simply follow local authority boundaries.  It is clear and sensible that the 
size of marine regions will vary although the Clyde IFG would hope that a logical division of the 
coastline will take place, possibly along similar lines to that which has taken place in the creation of 
the IFG regions.  This would allow for a clearer relationship between the Marine Region 
Partnerships and the local IFG.  Clyde IFG considers this to be of paramount importance given the 
unprecedented way in which fisheries management interacts with all aspects of marine planning.  
Furthermore, such a division of marine regions should allow for better integration with land-based 
systems such as river basin management planning and terrestrial management systems.  Such an 
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approach would ensure that the marine regional partnerships would be engaged in integrated 
coastal zone management alongside marine planning. 
 
Section 11 Decision of public authorities affected by marine plans. 
 
The Bill effectively allows that public authorities are not bound by the regional plans and any 
decisions taken which are not in accordance with the appropriate plan only by stating its reasons.  
Clyde IFG considers that public authorities should be bound by the plan in a similar way to the 
fishing industry and other stakeholders.  If local authorities are allowed to retain this discretion then 
there could be additional conflict between local stakeholders, and high-level national objectives 
may not be realised. 

 
Part 3 Marine licensing 
 
In general, Clyde IFG supports the streamlining of the current licensing system however we would 
express concerns with regard to local authorities having discretion on licensing issues.  In our view, 
this may lead to a lack of consistency across local authority boundaries and the possibility of 
different licensing criteria being employed between local authorities.  The possibility of the licensing 
system resting entirely with Marine Scotland or the relevant planning partnership would result in a 
more logical and functionally integrated operational system. 
 
Clyde IFG understands and trusts that the Committee does also, that the licensing of fishing 
vessels and the activities conducted by them will remain the responsibility of fisheries, as opposed 
to marine environment managers. 

 
Section 18- Application for a licence & Section 20-Determination of applications. 
 
Clyde IFG members exercise the public right to fish.  Licences for other marine activities issued 
under the Bill will be granted without any statutory duty of consultation. There is no apparent 
compensation mechanism, although it is feasible that any exercising of a particular licence could 
displace fishing activity.  We note that Section 20 indicates that Scottish Ministers must have 
regard to ‗ legitimate uses of the sea‘; however in it‘s current form there is no apparent protection 
for existing fishing activity. The opportunity for appeal must be made available before any existing 
fishing activity is displaced. 
 
Section 27-Special procedures for applications relating to certain electricity work. 
 
Clyde IFG wishes to clarify whether this section applies to offshore operations. If it does, such 
applications should be considered under the same process as other marine activities as proposed 
by the Bill. 
 
Section 54- Power by order to provide marine fish farming is not ‗development‘ 
 
In general, the Bill ensures that all aspects of and activities within the marine environment will 
come under the licensing system of marine planning - the exception, according to section 54, being 
marine fish farming. Clyde IFG understands that local authorities can choose to pass this 
responsibility to Marine Scotland.  This would lead to two different licensing systems operating 
autonomously within a single marine region.  Clyde IFG considers that such planning applications 
should fall in line with all other applications for marine consent, thereby providing uniformity, 
simplicity and transparency. Clyde IFG strongly recommends that this section be revisited. 
 
Part 4 – Marine protection and enhancement: the scottish marine protected area. 
 
The Clyde IFG is generally supportive of MPA designation as proposed by the Bill; however we 
would hope that this process will be cognisant of the needs of fisheries management, giving due 
consideration to the effects upon the fishing industry of both lost fisheries opportunities and knock-
on environmental effects of displacement.  We note that currently none of the proposed MPA 
designations are specifically relevant to fisheries management. 
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Clyde IFG expresses concern that, in general, the criteria laid out in the Bill for MPA designation 
are based solely on environmental considerations.  All types of MPA designation must have regard 
to any social and economic consequences of designation.  Without such controls Clyde IFG feels 
that Ministers may unintentionally effect a significant impact on fisheries management.  We strongly 
urge the committee to stress the paramount importance of local consultation and robust scientific 
assessment which will be undertaken prior to an MPA designation.  We would therefore hope that 
Parliament would expect to be informed of any restrictions that are intended by the Minister, so that 
the relevant Marine Conservation Order, if there is to be one, is brought forward concurrently. 
 
Clyde IFG wishes to stress that all forms of MPA designation must only be implemented where 
substantive scientific evidence has been provided.  Checks and balances on the rigour of such 
scientific evidence should be transparent and implemented consistently.  We would also hope that 
the relevant IFG would be consulted individually on the scientific evidence being used to support 
the process prior to any form of MPA designation.  In all cases of MPA designation, the burden of 
evidence must be raised to the point where this evidence is significant. 
 
The Clyde has historical experience of the effects of displaced activity on local fishing communities 
which may arise due to MPA designation.  Unlike many inshore fisheries areas, the Clyde is 
artisanal in nature, with numerous boats fishing close to home (Appendix 1).  MPA designations 
occurring without a thorough consideration of the potential impacts would severely affect these 
fishing practices, resulting in significant ―knock-on‖ socio-economic effects to the local 
communities. It all cases of MPA designation it should also be noted that fishing communities who 
may be geographically based outside of the MPA area may retain an interest in the effects of MPA 
designation. Proposals for any form of MPA designation must only be considered as part of the 
national network. 
 
Section 67- Urgent Designation 
 
Clyde IFG believes that, given the nature of such designations, the duration of an urgent 
designation should be reduced to a maximum of twelve months, as is the case in the designation of 
the Urgent Marine Conservation Order.  Such an amendment would mean that urgent designation 
under the Bill would endure for the same time period as that allowed for under the proposed UK 
Marine & Coastal Access Bill. 
 
Section 85- Exceptions to offences under section 82, 83 or 84 
 
Clyde IFG is supportive of the exception for sea-fishing activities and would request that this 
provision remains in the Bill notwithstanding any alterations made to the UK Marine and Coastal 
Access Bill in this regard. 

 
Summary 

 
The Clyde IFG is generally supportive of the provisions in the Marine (Scotland) Bill.  We look 
forward to the prospect of acting as an important voice contributing to the management of the 
marine environment, providing un-rivalled inshore fisheries expertise to their Regional Partnership 
Groups. 
 

 The Clyde Marine Region should follow the boundaries of the Clyde IFG and such an 
approach should be considered around the Scottish coast.  If this is not practicable 
we would urge the Committee to consider that if Marine regions are wider than IFG 
boundaries, their peripheral constraints would recognise the existing IFG area 
structures. 

 

 IFGs should act as sub-groups to the Marine Regional Partnerships and their 
relevance should be reflected through automatic representation on the Marine 
Region‘s executive body.  Such a structure would ensure that a body with expertise 
on fisheries matters oversees the process in each area.  Consistency on a National 
basis would also be achieved under such a structure. 
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 The link between Marine Licensing & fisheries policy should be explored.  The high 
visibility of IFGs on Marine Regional Partnerships, as outlined above, would ensure 
that such a process occurs. 

 

 There must be a presumption in favour of existing operations in each Marine Region 
and a working assumption should be implemented to ensure that this occurs.  The 
selection criteria being developed by SNH should be instrumental in determining that 
this presumption becomes enshrined in the process. 

 
All forms of MPA designation must have regard to the socio-economic consequences of 
designation. There needs to be a working assumption that existing activities are compatible with 
any proposed MPA and that, in extreme cases, compensation would be provided. This 
compensation for loss of livelihood must be enshrined in legislation. 
 
APPENDIX 1- Snapshot of vessels unlikely to be able to continue any form of viable fishing 
if displaced from the Clyde IFG Area. 
 

- Vessels of 12 metres register length and under would be unlikely to fish outwith the Clyde 
IFG Area. 

- Vessels based in the area 
o Mull of Galloway to Roseneath Point    = 76 
o Roseneath Point to Campbelltown   = 52 
o Total number of qualifying vessels    = 128 

 

 These vessels are normally manned by 1 to 2 crew per vessel = 192 men. 
 

 These vessels will work on average 9-10 months per year. 
 

 These vessels mainly work static gear although trawl and dredge sectors are 
represented. 

 
- Static gear is worked mainly at the northern and southern edges of the IFG territory with 

the northern gear being aimed mainly at Nephrops where at the southern end, target 
species are mainly crab and lobster. 

 
- To a lesser extent the southern region also targets demersal species; particularly Bass 

(note this activity takes place outside the Cod Recovery Zone). 
 

- In most cases, it would be unsuitable, if not dangerous, for these vessels to transit to other 
fishing grounds such as the North Channel, given their small size and (in many cases) 
aged nature of this fleet. 

 
- Almost the entire valuable Clyde Razorfish fishery is within this under 12 metre sector. 

 
(This Appendix has been compiled in collaboration with Marine Scotland-Compliance) 
 
Clyde Inshore Fisheries Group 
2 September 2009 
 
 

SUBMISSION FROM COMMUNITY OF ARRAN SEABED TRUST 

(COAST), 13 JUNE 2009 

 
COAST is an island community organisation formed to address the degradation of the marine 
environment and the total collapse of Clyde fish stock. It is comprised of over 1800 members. 
 
COAST welcomes the Marine Bill and is hopeful that it can reverse the over exploitation of a public 
resource, and poor governmental management of the marine environment over the past 50 years. 
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COAST have probably more experience than anyone, of campaigning from the community 
perspective for an end to the widespread wasteful practices which have characterised our 
interaction with Scotland‘s waters. 
 
The most important point COAST would like to make is the complete lack of acknowledgement by 
the Scottish Government of the dire state of Scotland‘s seas. 
 
This is from their response to the UK Marine Bill. It states: 
‗The environmental status of most seas around Scotland is currently good or excellent‘.  
 
On page 18 of this consultation it states 
‗The seas are generally healthy and biologically diverse‘  
 
That is nonsense, and shows dangerous complacency of the Scottish Government to the state of 
our seas. We can provide numerous robust scientific papers to the contrary and our members have 
had the misfortune to witness first hand the degraded nature of our waters.  The Firth of Clyde, on 
our doorstep, and once one of the most fertile seas on earth, now has no commercial fishery for 
white fish left.  This has had devastating effects on the livelihoods of those on our island who 
depended on this resource, but has gone unnoticed and unremarked by both industry leaders and 
the Government alike. 
 
COAST are concerned that the provisions in relation to environmental recovery are poor, with no 
ambition to improve or recover the ecological status of Scotland‘s seas beyond the boundaries of 
marine protected areas. COAST believe that the Scottish Government has a commitment to 
promote the recovery of the marine environment as a whole, as enshrined in various international 
and national agreements, including the Convention on Biological Diversity, the Water Framework 
Directive, the Marine Strategy Framework Directive and the UK High Level Marine Objectives 
document. Some of these, particularly the EU obligations, are legally binding on the Scottish 
Government, and we are in little doubt that the European Commission will take action against the 
Scottish Government if it persists ignoring its wider conservation obligations. 
 
To understand why there is overwhelming support for an effective Marine Bill, we have to look to 
the past, how did the marine environment get into such a poor state? Overfishing & poor resource 
management are the prime reasons, but the main reason COAST contend is destructive bottom 
prawn trawling & scallop dredging encouraged by governments. These forms of fishing must be 
subject to an EIA in future. To propose that only new forms of fishing should be subject to scrutiny 
completely misses the point of why we are trying to address this problem. Only sustainable non-
destructive forms of fishing should be encouraged. 
 
It has to be remembered that the sea and what it produces is a public resource that Governments 
& the commercial fishing sector have excluded the public from the management of. They continue 
to do so with the setting up of the new Inshore Fishery Groups, with executive groups consisting 
entirely of commercial fishermen. This is illegal in COAST‘s view. 
 
Comments 
 
Part 2 section 8 (2) 
 
Stakeholder participation is absolutely essential to island communities like Arran. Our recent 
experience of not one island organisation or person being consulted during the 3 years of the Clyde 
SSMEI draft being prepared we feel broke the Aarhus convention. This we feel leaves this pilot 
project fatally flawed. The steering group for the SSMEI consisted of the usual bodies all trying to 
maintain the status quo. Arran geographically dominates the Clyde, yet no one was consulted in 
over 3 years despite repeated offers from COAST. 
 
Whether it is the Sustainable Seas Task Force, AGMACS, SSMEI or ERDC, it could be said that 
they all ignored the views of non fishing communities. COAST realise that it would be impossible to 
consult or have representatives of all coastal communities involved in everything, but some like 
Arran & COAST feel that our views have been constantly ignored even though over the years we 
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have gained a huge amount of experience in dealing with SEERAD, SNH, fishing organisations 
and multinational aquaculture businesses. 
 
COAST‘s experiences over the last 15 years and especially at this present time dealing with the 
new Marine Scotland is that Marine Scotland does not balance the views between communities, 
recreational sea angling, static gear fishing and mobile fishing. The more destructive forms of 
mobile fishing always receive precedence in any decisions, despite the fact that they are exploiting 
a public resource. So the degraded seas and especially seabed will only get worse unless there is 
a balance and unless a professional distance is maintained between the Marine Scotland and 
those industries it is seeking to regulate. In our own backyard there has been too cosy a 
relationship between the Scottish Government and the Clyde Fishermen‘s Association, despite the 
fact that the latter organisation has no published membership lists and has been implicated by 
association with the commercial white fish collapse. 
 
Transparency is paramount 
 
Part3 
 
Section 54: Fish farms; not development. Fish Farms represent the largest industrial units on the 
west coast. How can they be viewed as ―not a development‖? 
 
Part 4 section 58 
 
COAST believe it is absolutely essential that international commitments under OSPAR, WSSD and 
MSFD make it  necessary to place a duty on Scottish Ministers to designate MPAs rather than 
discretion as at present,  in order to contribute to an ecologically coherent network of well-managed 
MPAs. With full no take zones at there core. 
 
Part 4 section 59 
 
The Bill needs to focus more on the regeneration of the whole marine environment, commercial fish 
stocks just being a small part of the whole picture. At the moment the Bill seems to accept the 
present situation, looking only to sustainably exploit the remaining prawns! – More than twenty 
species of fish once common in Scottish waters have become so depleted in the last two decades 
that according to the eminent world scientist Boris Worm they are now ecologically extinct.  This is 
important, not only because of the economic and commercial consequences but because of the 
maintenance of a sustainable food supply; as one of our members once wryly remarked: ‗We‘re not 
going to get far if all we‘ve got left to live off is a prawn cocktail‘. 
 
Scotland (UK) is a signatory nation to the Convention on Biological Diversity, which advocates the 
holistic approach. Time & time again this Marine Bill promotes the protection of important species & 
habitats. This misses the point that we should be attempting to protect whole ecosystems. Whether 
they include cuddly charismatic mega fauna, it must be emphasised that important economic 
activities are dependent on renewable biological resources which are all dependent on a healthy 
and diverse ecosystem. Temporary phenomena, such as a high price for prawns, ignore the 
fundamental reality that we cannot eat money. 
 
Part 4. 63 Historic MPAs: 
 
Whilst COAST welcome this provision it must be acknowledged that unless the site is a steel 
battleship most historic wrecks & sites have already been destroyed due to scallop dredging & 
bottom trawling. 
 
83. The sections here mean there will be no enforcement, as we have already seen in Lamlash no 
take zone. 
 
Nets must be stowed in any MPA or NTZ, or the assumption is they are contravening a marine 
conservation order. We were told at a meeting with a senior Scottish civil servant earlier this year 
that it can never be proved the fishermen are contravening a NTZ or MPA unless caught by SFP 
vessel. Local evidence was no good…... Our video evidence was no good…..So if this Bill is to 
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have teeth to protect the marine ecosystem, this clause on contravening a marine conservation 
order must be changed. 
 
COAST feels that if Section 85 clause 2 (i) is included in the act that there is absolutely no point in 
setting up any MPAs in the first place. Can anyone justify why fishermen should have any 
exemption from the law? As most countries throughout the world have found out and to quote a 
Spanish marine reserves document ―without surveillance and possible prosecution, there is no 
reserve just the so called ―Paper Reserves‖ which do nothing‖. 
 
Part 5: Conservation of Seals: 
 

(1) This is unsatisfactory in the sense that anyone who wishes to kill a seal can now do so 
under so many headings, that without costly and impossible fishery protection surveillance it is 
a recipe for easy killing, especially around fish farms. 

 
Policy memorandum 
 
11.Evidence for MPA‘s needs to be generic, not specific, or else no MPA will ever be granted in 
Scotland. There is a huge body of scientific evidence on types of ecosystems that can be used. 
 
Item 13 
 
Out of all marine uses, it is COAST‘s view that it is mobile fisheries and aquaculture that has in the 
past done the most damage to the marine environment. In our view it is crucial that fisheries and 
aquaculture plans or strategies (including those developed by the Inshore Fisheries Groups) take 
account of plans developed under the new marine planning system and vice-versa. It is COAST‘s 
experience at this present moment that there is no clear understanding in Marine Scotland how this 
is going to happen. 
 
Item 17 
 
COAST is also worried that now Fisheries Research Service is a part of Marine Scotland. Scientific 
advice needs to retain its independence, if we are not to see more ludicrous ‗scientific‘ 
pronouncements as outlined above that Scotland‘s seas have ‗good status‘. Most scientific advice 
will be all about economic growth of any remaining fisheries. Scientific advice needs to come from 
a wide variety of scientists and institutions with the whole ecosystem being of paramount 
importance, not just fisheries. If this is done we will eventually have much healthier & profitable 
fisheries. 
 
Item 23.  
 
Stakeholders must include communities and marine NGOs 
If the RAEC would like any further evidence or advice from the only UK community group to 
achieve a no take zone, we would be happy to contribute more of our experience.  We suggest that 
our contribution would be particularly useful as we represent a range of marine users and are not 
tied to lobbying for the commercial interests of a sector. 
 
COAST 
13 June 2009 
 
 

SUBMISSION FROM COMMUNITY OF ARRAN SEABED TRUST (COAST), 14 AUGUST 2009 

 
COAST is pleased to play its part in helping Scotland to move towards a more sustainable 
approach to the marine environment around its coasts and the resources it can support. It is 
coming from a position supported widely in our communities, that with few exceptions our marine 
resources are badly depleted and degraded by overexploitation going back many decades: This is 
a condition our present government has consistently failed to acknowledge.  It is vital that radical 
measures are adopted in order to help rebuild productivity and diversity. A healthy marine resource 
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will help secure a valuable food source on our doorstep for the future, a need so strongly 
emphasised in recent days in our media. The Scottish Government has an important role in 
reversing the decline in both the marine environment and fish stocks. 
 
A small but highly significant start has been made with the Lamlash Bay No Take Zone (NTZ), a 
product of heightened community interest and desire, backed by dedicated lobbying of government 
and interested parties including the fishing fraternity. It shows what can be achieved when genuine 
community interest finds expression and politicians respond imaginatively. We have a light to lead 
us forward. With Scotland‘s coastline being one of the longest in Europe, we should be at the 
forefront of marine conservation. Unfortunately, we presently lag well behind other nations. Taking 
Spain as an example, since 1995 their government has created a network of 23 national Marine 
Protected Areas (MPAs) with many more local ones. With areas from 1,700 to 70,000 hectares that 
include no take zones under protection and marine management, they are a decade ahead of 
Scotland in fulfilling their European and world commitments to create a coherent network of marine 
reserves by 2010.  Scotland has just 268 hectares fully protected in a part of Lamlash Bay. 
 
We believe however, from our experience, that our civil service in Scotland is somewhat 
entrenched at present in the status quo and that the innovative and creative leadership necessary 
to turn around the Titanic before it collides with the iceberg of total marine resource exhaustion, is 
simply not present.  For example, the Clyde, once Europe‘s most fecund white fishery now only has 
commercially viable stocks of prawns and to a lesser extent scallops.  True ‗fish‘ such as cod, 
haddock and herring have been completely depleted but their passing has barely caused a ripple of 
interest in Scotland‘s fisheries management.  The Clyde is now a microcosm of what was 
graphically illustrated by Canada‘s experience on the Grand Banks. 
 
COAST urges members of the Rural Affairs and Environment Committee to take 45 minutes of 
their time tonight to view the film ―Caught in Time‖ filmed in 2006. It tells the stories of a cross 
section of Clyde stakeholders, their tales of the past and hopes for the future and reinforces the 
wide spectrum of community interest in reversing decline. 
 
Across the entire EU there is a drive to implement initiatives on protecting and restoring our marine 
environment.  Scotland‘s Marine Bill needs to reflect this ambitious aim.  It is in this context that 
COAST draws your attention to five strategic points that need serious consideration.. We have a 
huge coastline that could benefit far more than the well-connected few who currently exploit it. Our 
hope is that in the future we can proudly say that Scotland leads in marine conservation, and that 
its seas provide a sustainable resource for all of Scotland‘s people. 
 
The Marine Bill should be strengthened to empower new structures and wider involvement 
within the Scottish Government administration 

 
If this Marine Bill is restricted to taking the existing structures which support commercial fishing 
activity and aquaculture and slot them into a new framework, it will not yield the wider benefits due 
to all of us as a society. Marine Scotland must immediately start balancing the aspirations of all 
Scotland‘s people not just the mobile sector of the commercial fishing industry or the largely 
Norwegian-owned aquaculture industry.  The management structures must be a true reflection of 
those with interests in the sea, including: anglers; divers; hoteliers; conservationists.  Additionally 
those structures must have in place proper conflict of interests mechanisms of the sort widely used 
in terrestrial planning and resource management, but largely lacking in the marine.  To date far too 
much weight in government stakeholder engagement has been given to those parties with direct 
short-term financial incentives. 
 
Focus of implementation within the Marine Bill should be moved away from the Inshore 
Fisheries Groups and directed to the proposed Marine Planning Partnerships 

 
It is imperative that fishery management take account of plans developed under the new marine 
planning system and the Marine Bill. In our view it is not clear how this will happen.  Our members 
have a major problem with the new Inshore Fishery Groups (IFGs). Most particularly, in how their 
constitution allows stakeholder representation in what is after all the management of a public 
resource. These IFGs develop management plans for fisheries, on the advice of a small advisory 
group of ngos and scientists. IFGs are completely comprised of fishermen who would have to be 
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saints not to act in their short-term interests and ignore scientists‘ advice when developing these 
management plans. We feel the Government is being extraordinarily naïve if it expects IFGs to deal 
with the systemic failure evident in much of fishery management. We are also advised that there are 
aspects of the delegation of authority to IFG which may be illegal, and we have notified the 
Government of this advice.  We see a future for IFGs in regulating gear conflict but little else.  In 
summary, although we have the utmost respect for the IFG officers, we feel that excluding everyone 
except commercial fishermen from proposing and voting on a management plan of the fishery 
resource will not be in the best interests of the public, to whom the fishery actually belongs. 

 
There is a need within the Marine Bill for greater legal acceptance of the precautionary 
principle rather than tacit endorsement of the call for more ‗study and scientific research‘ as 
the easy opt-out 

 
COAST feels strongly that many valuable years have been lost due to successive governments not 
applying the ―precautionary principle‖ in decisions relating to the establishment of Marine Protective 
Areas and No Take Zones. For far too long have the often repeated words ‗more research before 
we can do been used to continue with the now unacceptable status quo. This approach must be 
changed if Scotland is to have a healthy and sustainable marine ecosystem. 

 
There needs to be much more emphasis within the Marine Bill on enforcement of protected 
areas designated under legislation to ensure that agreed objectives are realised. 
 
In Part 4, Enforcement of MPAs must be simple or Scotland will just end up with more ―paper‖ 
reserves. COAST‘s experience over the past 12 months of the NTZ is that a prosecution of anyone 
contravening the NTZ is virtually impossible. 
 
Section 85 clause 2 (i) of the Marine Bill states that it is a defence for a person who is charged with 
an offence within a MPA, if it was an act done while the person was in the course of sea fishing. 
 
COAST feels that if this section is included in the act it is debatable whether there is value in 
setting up MPAs in the first place. There seems absolutely no justification for fishermen to be 
above the law. COAST is concerned that there is a lack of political will to make proper enforcement 
of MPAs.  Both police and marine enforcement officers must be able to prosecute. Recreational 
and commercial fishermen should have to prove that they are not fishing within an MPA rather 
than, as at the moment, fishery protection officers trying to prove fish or shell fish were caught 
within the MPA area. 
 
What is required is clear and unequivocal law, with the public receiving a fine and possible 
imprisonment, and with the commercial sector having their licence temporary withdrawn on first 
offence and with permanent withdrawal of licence on a second offence as well as fines and 
possible imprisonment. This is what happens in other countries and has proved very effective. 
Fishery protection without teeth is no fishery protection. 
 
The Marine Bill should include a much more committed approach to buying-in community 
and stakeholder support and continuing involvement in the forthcoming network of Marine 
Protection Zones 
 
The community and indeed all stakeholders are essential in setting up a network of MPAs 
envisaged by the Bill and consequently in sustaining interest and conservation in the wider 
environment. Coastal communities must feel that they are involved and have a feeling of ownership 
of their piece of sea. This is why COAST was delighted with the proposal for Marine Protected 
Areas at the nomination of coastal communities‘ on page 63 of the ―Sustainable Seas for All‖ 
document. Unfortunately, in the Marine Bill, this now seems to have been virtually dropped or made 
too difficult to achieve. Without local community buy-in most MPAs will not succeed. It is therefore 
important that these guidelines are clearly defined as part of the Marine Bill. 
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Summary 
 
On the face of it the Marine Bill purports to take marine management to a more professional and 
sustainable level. The reality is that the lobbyists have already been at work, and this Bill has 
already been watered down from its first incarnation. We are proud that the institution of the 
Scottish Parliament gives communities like ours the chance to involve our working knowledge in 
the development of the Bill.  This Bill needs to be set back on track. 
 
Community of Arran Seabed Trust 
14 August 2009 
 
 

CORRESPONDENCE FROM CABINET SECRETARY FOR RURAL AFFAIRS AND THE 
ENVIRONMENT 

 
Thank you for your letter of 9 July 2009 inviting me to give evidence on the morning of 9 September.  I 
can confirm that I will be attending. 
 
There have been a number of developments in the progress of the Marine Bill that I would like to cover 
before turning to a brief consideration of the oral and written evidence the Committee has heard so far. 
 
The Finance Committee considered and reported on the Bill and Financial Memorandum. The Finance 
Committee recommended that Scottish Government should consider how the presentation of 
information and the consultation on financial implications can be approved to avoid the 
misunderstandings.  The Finance Committee also recommended that the costs summary table at Table 
F of the Financial Memorandum could usefully have separately identified the total expected one-off set-
up costs and the total annual running costs once the Bill is fully implemented. I am happy to accept the 
Finance Committee‘s recommendations on the Financial Memorandum. The Committee also made 
recommendations on the handling of Legislative Competence Motions as this is a more general issue 
about the conduct of Parliamentary business the Minister for Parliament will reply. 
 
The Subordinate Legislation Committee also considered the Bill before summer recess and raised a 
number of largely technical questions and I replied on 16 July. Work is underway on the development 
of policy on some of the orders and regulations which will be needed under the Bill but no drafts 
are available yet. 
 
I also note that the progress of the UK Marine and Coastal Access Bill has reached an advanced stage 
and I am looking again at the Joint Ministerial Council agreement to see if there is anything further, for 
example the Marine Policy Statement, that we need to reflect in the Scottish Bill. 
 
Turning to the evidence taken on the Bill I would make the following observations. I have ordered these 
by the appropriate part of the Bill for ease of reference. 
 
Part 1 – the Scottish marine area 
 
There has been some confusion around the two definitions of ―sea‖ in the Bill.  The definition in 
section 2 states that ―sea‖ includes any area submerged at mean high water spring tide and the 
waters of every estuary, river or channel, so far as the tide flows at mean high water spring tide. 
This ensures that the marine planning and licensing functions apply up rivers and channels as far 
as the tide goes. Essentially, this is in order to allow the inclusion of activities that might have an 
influence on the marine environment. 
 
The definition in section 57 for the purposes of Part 4 limits ―sea‖ to the fresh water limit of estuarial 
waters ie it excludes waters upstream of the fresh water limit.  The intention is that the Marine 
Protected Area provisions will not apply up river in fresh water. Sites of Special Scientific Interest 
powers are available to protect inland areas, including rivers, and it was therefore considered 
unnecessary to make MPA provisions available for upstream areas.  In effect we would wish use of 
the Marine Protected Area powers to be focused on the marine area as much as possible. 
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Part 2 – Marine Planning 
 
Stakeholders appear to have a good understanding of the flexible and permissive planning system 
that we need to put in place to take account of the variety of conditions around the Scottish coast, 
although there is clearly a desire for greater detail.  As the Committee is aware, I am committed to 
undertaking a consultation on the criteria and characteristics which will underpin the Scottish 
Marine Region boundaries.  Any consultation will clearly have to await the passage of the Bill, but I 
have asked the Scottish Coastal Forum to undertake some preliminary work to begin to identify 
what characteristics and criteria would be appropriate to include in the consultation.  I am happy for 
this work to be shared with the Committee once it is completed. 
 
On a related issue there has been a good deal of discussion and evidence on leadership in the 
Regions. Some of the evidence suggests a greater leadership role for Marine Scotland. I am not in 
principle against this, but I believe that as with the marine planning system itself, the need for 
leadership may vary both around Scotland and over time.  It may be the case that a high level of 
visibility and leadership from Marine Scotland is required in some areas, or in the initial start up 
phase, and that this should progressively reduce as stakeholders find their feet. Nonetheless, I‘m 
happy to consider and discuss the Committee‘s views on the issue. 
 
Part 3 – Marine Licensing 
 
Before considering the evidence it may be worthwhile setting out the current licensing 
arrangements.  Scottish Ministers are responsible for a range of consents including those with a 
marine element such as the Coast Protection Act licence; the Food and Environment Protection Act 
part 2 licence; consents under section 36 of the Electricity Act to generate renewable electricity; 
and wildlife licences in the area out to 12nm. Scottish Ministers are also responsible for FEPA 
licences and renewable consents on an executively devolved basis in the 12 to 200nm area. 
 
Part 3 of the Scottish Marine Bill brings together the requirements of part 2 of the Coast Protection 
Act and Part 2 of the Food and Environment Protection Act so as to introduce a new single licence, 
and it is my intention that where these Acts are now redundant they will be removed from the 
statute book. It also provides for procedures in connection with this new licence to be joined up with 
those under a range of other consenting regimes eg renewables and wildlife licences. The UK 
Marine and Coastal Access Bill creates a similar licence and allows for a similar join up with 
procedures relating to section 36 consents. The UK Bill provides for Scottish Ministers to be the 
licensing authority in the Scottish offshore region. 
 
With regard to the content of the Scottish Bill there has been some discussion about what activities 
section 17(1) of the Bill – which defines licensable activities – will capture and whether they include 
fisheries related activities. It is not the intention that items 6 and 7 should cover fishing activities. I 
will consider putting this beyond doubt in an exemptions order if required. Item 7makes dredging a 
licenseable activity and seeks to deal with the environmental impact of new things in dredging ie 
capital dredging or new dredging techniques. I do not wish to interfere with the statutory 
maintenance dredging using well established dredging techniques that ports and harbour 
authorities have to undertake to keep channels navigable. As the evidence to the Committee 
demonstrates maintenance dredging is essential to the Scottish economy and I am happy to make 
appropriate provisions in the planned exemptions order. I intend to consult on the exemption order 
in due course. 
 
Discussion on appeals has focused on a need for greater detail and on third party rights of appeal. 
I accept the need for greater detail and I‘m happy to commit to consulting on the fully worked up 
appeals process in due course. I have difficulties with the proposed third party right of appeal. In 
my opinion this would prolong the decision making process unnecessarily, open the door to 
vexatious appeals and damage Scotland‘s competitive position. Our proposals already increase the 
opportunities for stakeholders to be involved in decision making in the marine environment through 
consultation requirements and inquiries both in terms of planning and licensing. Adding a post 
decision review would add delay and bureaucracy. 
 
I have read the evidence on aquaculture with interest this is undoubtedly a difficult area. I believe 
the proposals in the Bill offer the best way forward at this time. 
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There has also been considerable interest in the registration process. This is based on a similar 
approach in the Water Environment (Controlled Activities) (Scotland) Regulations 2005. The idea is 
to identify the threshold at which an activity has minimal environmental impact and then use this 
threshold to stream activities out of the licensing process. I view the establishment of the threshold 
as a scientific question to be answered by research and would be happy to involve stakeholders in 
that research process. 
 
Part 4 – Marine Protection and enhancement 
 
There has been some confusion as to what areas may be covered by an MPA under Part 4 of the 
Bill. The purpose of the various provisions is to enable us to include parts of coastal zone land that 
is an important part of the MPA ecosystem. Hence Subsection 58(2) stipulates that for the 
purposes of designating an MPA the Scottish marine protection area includes any island in that 
area of sea, whether or not any part of it lies above mean high water spring tide. This may be 
particularly useful where an MPA contains large numbers of small islands or islets, some effectively 
no more than large rocks, which are functionally part of the MPA‘s ecosystem or key habitat. There 
is certainly no intention to include large inhabited islands within any MPAs. Island which are large 
enough to contain human habitation or support human activities such as agriculture should 
undoubtedly be subject to terrestrial rather than marine legislation. 
 
Similarly, Section 60 provides that nature conservation MPA may include (in addition to an area of 
sea) an area of seashore that adjoins the relevant area of sea as long as a number of conditions 
are satisfied. In addition Section 62 provides for demonstration and research MPAs. 
 
A number of stakeholders have raised the need for duties in the Bill rather than, as currently, 
powers. This has generally, but not uniformly, been raised in connection with the conservation 
provisions in the Bill. The argument is broadly balanced between the view that duties provide 
greater reassurance on delivery, while powers provide flexibility around delivery. This is a finely 
balanced issue and I look forward to discussions on the issue in Committee.  In this context a duty 
to deliver an ecologically coherent network of MPAs has been raised by a number of stakeholders. 
We have a duty to report on the extent to which Nature Conservation MPAs in combination with 
other relevant protected areas for biodiversity contribute to a network that contributes to the 
conservation or improvement of the UK marine environment. I believe that is sufficient for the 
purposes of the Bill given that the Scottish Government has already committed to developing an 
ecologically coherent network of well managed MPAs with other countries in the North East Atlantic 
and that my officials are developing guidelines on how the proposed MPA powers will be used to 
develop such a network. 
 
A number of stakeholders gave evidence seeking the inclusion of socio-economic considerations 
as factors which may be taken into account in the designation of MPAs. I think this reflects a 
misunderstanding of the full system we are trying to create. The designation of an MPA is an 
acknowledgement that the scientific evidence indicates that there is a feature of value in that area 
and it seems to me right that the question of whether a feature is of value is a scientific one. How 
we subsequently manage that site and whether we need a Marine Conservation Order (MCO) to 
provide a higher level of protection that can be delivered through planning and licensing, are much 
broader questions and it is at that point I believe that the wider issues of the socio-economic value 
of the site come into consideration. I would also point out that making a MCO involves consultation 
and Parliamentary processes so as to ensure all interests can make their views known. In addition 
there is provision to dedesignate sites if required. 
 
Part 5 – Conservation of Seals 
 
The proposed revisions to the seals licensing regime has generated a substantial commentary. I 
think we have reached an appropriate balance between protecting seals and permitting marine 
businesses to protect themselves from seals. No doubt this exchange of views will continue and I 
look forward to discussions in committee. A power to protect seals from disturbance or harassment, 
which was suggested by some, already exists under paragraph 28 of the Conservation (Natural 
Habitats etc) Regulations 1994 in relation to European sites. 
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Part 6 Common Enforcement Powers 
 
I am aware of an issue relating to the ability of an enforcement officer to order a ship to port and 
other issues. I am happy to consider this further with the committee when we meet on 9 
September. 
 
I hope the information I have provide is helpful, and I look forward to our discussions on 9 
September 
 
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and the Environment 
8 September 2009 
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Marine (Scotland) Bill: Stage 1 
The Convener: We move to item 3. We will 

hear from a range of stakeholders first, and then 
from the Cabinet Secretary for Rural Affairs and 
the Environment and Scottish Government 
officials.  

I welcome the first panel of witnesses, who are 
John Eddie Donnelly, project officer for the Clyde 
Scottish sustainable marine environment initiative;  
Dr Billy Sinclair, chair of the Clyde inshore 
fisheries group; and Howard Wood, chair of the 
Community of Arran Seabed Trust. We move 
straight to questions from members.  

Bill Wilson (West of Scotland) (SNP): In its  
written evidence, COAST argues that the bill fails  
to acknowledge  

“the dire state of Scotland‟s seas.” 

It is concerned that provisions on environmental 
recovery are poor. Do the witnesses agree that  
Scotland‟s seas are in a “dire state” and that the 

bill should put more emphasis on improving the 
ecological status of Scotland‟s seas?  

John Eddie Donnelly (Clyde Scottish 
Sustainable Marine Environment Initiative): In 
the work that we did for the marine spatial plan in 
the Firth of Clyde, we found evidence of some 
issues that need to be addressed. In addition,  
potential issues—specifically for the Firth of 
Clyde—to do with the number of species that are 
found on the sea bed have been identified in the 
work on the water framework directive 
classification. Fewer species are found in certain 
areas of the Firth of Clyde. That is the impact of 
some activity, but we are not sure what. There are 
therefore issues in the marine environment in the 
area, but part of the difficulty is finding out what is  
causing the problem and getting evidence.  

Dr Billy Sinclair (Clyde Inshore Fisheries 
Group): First, I want to thank the committee for 
inviting us along this morning. We can associate 
ourselves with many of John Eddie Donnelly‟s  

comments. Inshore fisheries in the Clyde have 
noticed the changing paradigm of the fishery.  
Many environmental, ecological and climate 
factors impact on that, some of which are 
anthropogenic and some of which are not. We 
recognise that further evidence is required to 
illustrate how the changes are impacting and what  
that means for the future. The inshore fisheries  
group in the Clyde is cognisant of that fact and is  
happy to support the putting in place of any 
measures to which it can contribute.  

Howard Wood (Community of Arran Seabed 
Trust): I thank the committee for inviting COAST 
to give evidence. My best evidence is my 
experience, which has been mainly of the Clyde.  

513



1869  9 SEPTEMBER 2009  1870 

 

Having dived in it for 36 years, my experience is 
that it is in a dire state. The fish that I saw as a 
teenager diving in the Clyde no longer exist. They 
are ecologically extinct. 

I have some figures here for bycatch. In my 
opinion, bycatch is one of the major reasons why 
the Clyde is in such a poor state. As far as I am 
concerned, bycatch in the Clyde has been 
unacceptable for at least eight to 10 years. The 
Clyde sustainable development project report for 
2007 showed that overall prawn-trawling bycatch 
of white fish—small fish of 5in—amounted to more 
than 31 million. At present, there is no white-fish 
fishery in the Clyde or on the west coast. The 
International Council for the Exploration of the Sea 
recommendations for the west coast and the 
Clyde for 2010 are exactly the same as they have 
been for the past three years—in other words, that  
there should be no catching of white fish. The sea 
that is right in front of my house has therefore no 
viable fish to catch, which is unacceptable to the 
community that I represent.  

Bill Wilson: Can I just clarify that? You are 
saying that  there are no white fish to catch, but  
you have not given me figures. You have given me 
anecdotal evidence, which is that you have 
noticed from diving that there are fewer white fish 
and that there is a high bycatch. Do we have any 
figures to show that there is a significant drop in 
the white-fish catch in the Clyde? Is there, or is  
there not, a viable commercial fishery? Do you 
have figures? 

Howard Wood: The Clyde fishery has relied on 
prawns since 2002-03. Prawns now account for 80 
to 90 per cent of the fishery catch—it is basically  
all that the fishery catches in the Clyde. I can think  
of only one other thing that is caught: juvenile fish.  
I know that the juvenile fish are there because I 
see them with my own eyes. In 2006, the Clyde 
was full of juvenile cod. I want to know what  
happened to those fish from 2006. They should 
now be cod of about 18in, but  there is no cod of 
that size in the Clyde. Where have they gone? I 
noted on numerous dives throughout this  
summer—on every dive except one—that the 
Clyde was full with juvenile cod, which is good 
news. The maximum extent of my vision when I 
dive is 8m to 10m. On most of my dives, I see 
thousands of juvenile cod, which is exactly what I 
saw in 2006. I want to know where those fish go.  

The Convener: Are you saying that they are 
moving out of the Clyde or being caught by the 
prawn fishers as bycatch, or that other fishers are 
using nets that are far too small? 

Howard Wood: In my opinion, it is a mix of 
bycatch and a sea bed that has been totally  
destroyed. You have to remember that the only  
two forms of fishing left in the Clyde to the mobile 
sector are bottom prawn trawling and scallop 

dredging. Both methods impact on the sea bed. As 
the juvenile fish grow, they are either caught as  
bycatch or have no habitat. As I can see with my 
own eyes, the whole Clyde sea bed is a desert.  
The areas in which I see juvenile fish are the few 
areas on which scallop dredging has not yet  
managed to impact. The areas for juvenile fish are 
getting smaller year on year because of what I 
would call a free for all: the Clyde is a free for all,  
especially for scallop dredging. With the exception 
of the small area in Lamlash bay, there are no 
areas where scallop dredging is banned, so there 
are no areas for juvenile fish. 

The Marine (Scotland) Bill is the last chance for 
the Clyde, which is in a poor state. If we go back 
many years, to before 1984, the Clyde had a large 
marine protected area called the 3-mile limit,  
within which mobile fishing or trawling were not  
allowed. None of the sea angling festivals, which 
were a major income generator in Arran and other 
local communities—indeed, there were five on the 
mainland Ayrshire coast—existed after the mid-
1990s. Local communities that are not involved in 
commercial fishing have suffered for 15 to 20 
years. 

Bill Wilson: Do the other witnesses have any 
comments on that? 

Dr Sinclair: We would like to remind Howard 
Wood that there is also a static gear fishery within 
the Clyde limit; it is not just mobile gear.  

There is no getting away from the fact that  
bycatch is an inherent part of trawl fishing, but it is  
not viable to say that stock decline is solely due to 
bycatch. There are lots of different impacts that 
can affect juvenile fish apart from bycatch. We 
have to remember that this is not just an insular 
problem on the Clyde. We are facing a global 
problem and we have to deal with it. Many other 
countries have been trying to deal with it for the 
past 20 years.  

We agree with Howard Wood that the Marine 
(Scotland) Bill must make an impact on the state 
of the stocks in our seas, not just in the Clyde but  
nationally and globally. That is why the inshore 
fishery, as an essentially artisanal fishery, is more 
than happy to contribute to and work with the bill.  
However, we must bear it in mind that the United 
Kingdom and Scottish inshore fisheries have 
contributed a significant amount to the economy of 
Scotland‟s coastal regions. We cannot forget that,  

because of the nature of the fisheries and 
conditions in Scotland, the sea represents one of 
our most highly valued resources. 

Bill Wilson: Prawn fisheries are found quite 
widely in the British isles. Are the techniques that  
are used in the Clyde the same as those that are 
used elsewhere? I am thinking of net size and 
measures to avoid bycatch. 
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Dr Sinclair: More or less, yes. The Clyde 
fishermen operate exactly the same systems as 
are used by fishermen in the outer Hebrides.  
Parameters, such as the size of the trawls, are set  
and we work within those limits. 

10:15 
Howard Wood: I welcomed the introduction 

after last December of fish escape panels in the 
nets, but that was too little, too late. Fish escape 
panels in nets are not a new invention; they have 
been around for six or seven years. They could 
have been put in by  the Clyde fishermen if Marine 
Scotland and its predecessors had told them to do 
that. Why did we have to wait for Brussels to 
impose that on the fishermen when it was a quite 
obvious solution?  

The other thing that needs to be remembered 
about the escape panels is that they are designed 
to let only certain species escape. Some species  
swim upwards in a net, whereas others swim 
downwards, and the panels make only a small 
impact. The white-fish species that  were prevalent  
in the Clyde—and which are still prevalent  as  
juveniles—are cod, whiting and haddock, and the 
panels do not do anything for the whiting. The 
2007 inshore fisheries review showed that the 
bycatch of whiting in the Clyde was 11 million fish 
of 5in or less. 

The Convener: We are straying into the 
common fisheries policy. Can we stick to how the 
Marine (Scotland) Bill can help? 

Alasdair Morgan (South of Scotland) (SNP): 
That was going to be my question. We seem to be 
going into the past a bit, which may be helpful if it  
informs what we do in the future. However, for 
whatever reasons, we are where we are. By and 
large, are we agreed that the Marine (Scotland) 
Bill provides the best way forward? 

John Eddie Donnelly: There are opportunities  
in the bill to create marine protected areas, which 
will allow us—once we have identified the most  
appropriate areas to protect—to put in place a 
mechanism to stop whatever damaging activity is  
taking place.  

There have been some successes in the Clyde.  
We have noted an increase in the number of 
species that are found in the Clyde, and measures 
have been taken to improve the water quality, 
especially in the river as it comes from Glasgow. 
Things are improving already through mechanisms 
such as the water framework directive and the 
river basin management plans, and the bill has the 
potential to assist in enabling greater 
improvements to be made in the future.  

Dr Sinclair: I totally agree with that. We are 
where we are and we cannot go back. Hindsight is  

wonderful, but we must look to the future sensibly.  
We must consider not only the environmental 
impacts and the work that John Eddie Donnelly  
has been doing, but the socioeconomic impacts of 
the changes that we make. The inshore fisheries  
groups are not against the designation of marine 
protected areas; in fact, we support that. However,  
we need to consider the designation of MPAs for 
fisheries management as opposed to the headings 
that are currently in the bill. There is not one for 
fisheries management purposes. It is the remit of 
the inshore fisheries groups to look at local 
fisheries management issues and the future of 
fisheries management, so we strongly support the 
inclusion of such a designation. 

The Marine (Scotland) Bill has a future as far as  
we are concerned, but it must be encompassing 
and valid.  

Peter Peacock (Highlands and Islands) (Lab): 
I would like to pursue the point about species  
recovery  and the condition of the seas. Dr Sinclair 
says that the bill must make an impact. COAST 
has said that the environmental recovery  
provisions in the bill are 
“poor, w ith no ambition to improve or recover the ecological 
status of Scotland‟s seas beyond the boundaries of marine 
protected areas.”  

Is the bill strong enough in what it requires  
ministers to think about and do in all their policy  
thinking about the seas to ensure that, above all,  
the health of the seas and research to support that  
are a primary consideration, with everything 
flowing from that? Is that a reasonable contention?  

Dr Sinclair: Yes, I agree with that. Given my 
background, I believe fundamentally that we need 
to carry out the research to know what we are 
dealing with. We cannot attempt to control or 
manage an ecosystem such as the marine 
ecosystem, which is one of the most complex on 
the planet, without the fullest possible 
understanding of it. We could never gather all the 
data—they change all  the time—but we need to 
understand what we are dealing with and what  
impacts the conditions that we impose on the 
marine environment will have. I spent five years  
working with a marine park authority in Australia,  
which has been trying for 20 years to do that and 
is now starting to achieve some success. We are 
building on what that authority has developed and 
the knowledge that is out there, but we must apply  
it locally and nationally in Scotland to achieve the 
results that are starting to be achieved in Australia.  
My primary concern about what we do and how 
we consider developing the resources in the 
marine environment is that that must be 
underpinned by sound, valid research.  

Peter Peacock: The first part of my question 
was about what ministers will be required to think  
about in setting policies for the seas and whether it  
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would be appropriate to make the health of the 
seas a primary objective.  

Dr Sinclair: I agree.  

Howard Wood: I will come in on that. Although I 
agree that we need as much scientific knowledge 
as possible, we will never have full scientific  
knowledge of what goes on in the sea. In the 15 
years for which I have been campaigning for 
marine protected areas, the excuse that we need 
more scientific evidence before we can do 
anything has been trawled out to me time and 
again. In that 15 years, I have seen the marine 
environment degrade in front of my eyes because 
people have been saying that we need more 
scientific evidence. We will always need scientific  
evidence, but that should not stop the 
precautionary principle moving forward.  

Dr Sinclair: No, it should not, but we have to 
ensure that we make valid assessments of the 
information.  

The Convener: We have definitely got the point. 

John Scott (Ayr) (Con): Are the existing and 
proposed structures, such as marine planning 
partnerships, that are required to enable 
involvement and effective decision making 
adequate? If not, what else might be needed? 

Dr Sinclair: The inshore fisheries groups are 
happy that we can fit into those structures. We 
consider that Marine Scotland is best placed to  
lead those developments and to act as the conduit  
for future developments. 

John Eddie Donnelly: In the Clyde, we have 
worked closely with the Firth of Clyde forum, the 
local coastal partnership. The main aim of the 
Scottish sustainable marine environment initiative 
is to inform the debate through carrying out  
different activities and doing marine planning on 
the ground. Our aim was to bring in the local 
coastal partnership, which consists of the main 
regulators and stakeholders in the Firth of Clyde.  
That would give quite a good structure to a marine 
planning partnership, which would develop a 
marine plan. The approach that we took is  
interesting in that there was no lead body. We took 
a consensual approach; we got agreement around 
the table from a vast range of different  
stakeholders, such as RSPB Scotland, the Clyde 
Fishermen‟s Association, Scottish Natural 
Heritage and the Scottish Environment Protection 
Agency. That was an interesting way of 
developing a plan, but it is something that we 
could move forward with within the Firth of Clyde 
to ensure that most stakeholders have their views 
put forward and we get the most sustainable way 
of developing different activities in the Clyde.  

Howard Wood: COAST agrees with the 
regional management group. Our worry is, as it is 

with the IFGs and numerous bodies, about a lack  
of community involvement. We have had to battle 
for years for non-fishing communities to be heard.  
It was only in 2006, when COAST came before the 
previous committee, that our proposals were taken 
seriously. The community of Arran‟s proposals  
were ignored by the Government for more than a 
decade. The proposed regional management 
groups have to have some mechanism that allows 
interested communities to have their say. At 
present, we are worried about how the IFGs have 
been set up. We have to acknowledge that the sea 
and what it produces are a common resource.  
There is a public right to fish in it, so it is a 
common resource. How the IFGs have been set  
up means that they are verging on illegality. There 
is an executive committee that is comprised solely  
of commercial fishermen; communities and other 
stakeholders are allowed only to be advisers. We 
are challenging that at the moment. We have been 
in discussions with Marine Scotland about that  
over the past six months. We are not happy with 
the constitution of the IFGs. 

John Scott: It seems only fair to give the IFG 
gentlemen a chance to respond.  

Dr Sinclair: We appreciate COAST‟s concerns,  
but the IFGs were set up to look at inshore 
fisheries management for the inshore fishermen.  
Their constitution states that inshore fishermen are 
approved for membership of the executive 
committee. I strongly dispute the claim that we do 
not have local community involvement. In the 
advisory group, through which all management 
plan actions developed by the executive 
committee have to be approved, we have 
representation from a number of different bodies.  
We have representation from the Scottish Sea 
Angling Federation.  

We also invited COAST to join the advisory  
group; it declined to do so, but our invitation is still 
open. We want an encompassing approach in the 
advisory committee to help to steer, guide, provide 
information and give consideration to local 
management plan items that the executive 
committee brings forward. It is not the case that  
the advisory committee simply rubber-stamps the 
executive committee‟s decisions; there is a 

feedback loop in which the advisory committee 
can express concern or question the relevance of 
management plan items before they go up the 
approval chain to the Scottish inshore fisheries  
advisory group and then to ministers. The 
executive committee itself comprises commercial 
fishermen from the inshore fisheries, because it  
was set up to give them a voice at a higher level 
and allow them to make a valid contribution by 
drawing on their expertise in the industry. 

Howard Wood: Can I come back on that— 
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John Scott: I do not think that  we need to get  
into any more of a debate about the rights and 
wrongs of this at this time. 

COAST says in its submission that, under 
section 85,  
“it is  a defence for a person w ho is charged w ith an offence 
w ithin a MPA, if” 

the act was 
“done w hile the person w as in the course of sea f ishing.”  

COAST—and indeed other organisations—feel 
that 
“if  this section is inc luded in the act it is debatable w hether  
there is value in setting up MPAs in the f irst place.”  

Would the inclusion of section 85 and this defence 
reduce the value of MPAs? 

Dr Sinclair: Neither I nor the IFGs have a 
problem with section 85. Fishing boats have many 
opportunities to enter MPAs without fishing. It is  
very difficult—indeed, nigh on impossible—to 
determine the impact of an individual fishing boat  
in an MPA without physically seeing the damage 
being done. As we have said, the IFGs support  
and will continue to support MPAs, given the 
validity of their designation.  

John Eddie Donnelly: This kind of provision is  
necessary because if it is not in the bill, all  
activities will be excluded from an MPA. After all,  
there will always be some activities that do not  
damage these protected areas and not having the 
provision will make it difficult for planners to plan 
such activities.  

Howard Wood: Section 85 is extremely  
important to the bill and I am worried that i f it  
remains, Scotland will become the laughing stock 
of the world. No other country has an exception 
that gives fishermen an excuse to be in an MPA. 
They can of course have an excuse for going 
through such an area—that is not a problem—but  
the fact is that, since the no-take zone was 
introduced in Lamlash bay last September, we 
have had a lot of experience of dealing with fishery  
protection issues and incursions. For example,  
within a month, two scallop dredgers had entered 
the zone. After reporting the incursions to the 
Scottish Fisheries Protection Agency and t he local 
police, we managed within another month to 
arrange a meeting in Lamlash of the SFPA, 
Strathclyde Police‟s marine policing unit and the 

Scottish Government marine directorate. At that  
meeting— 

John Scott: Can you please be brief? 

Howard Wood: Okay. At the meeting, the 
SFPA‟s operations manager said that because of 
the wording of the Inshore Fishing (Scotland) Act  
1984, which bans not fishing but the taking of fish,  
it was almost impossible to get a procurator fiscal 

to bring a prosecution and there would be major 
problems proving whether the fish, shellfish or 
scallop came from this or that area. We must  
ensure that enforcement of this legislation is  
relevant, strong and fair to everyone. At the 
moment, the law simply does not work. After 15 
years of campaigning— 

The Convener: Okay. That is fine.  

Bill Wilson: John Eddie Donnelly seemed to be 
talking about boats passing through MPAs. I 
presume, however, that they would not cause any 
damage and, indeed, that there would be no 
offence unless it was alleged that damage had 
been caused. Is there any comparable example on 
land of individuals having a catch-all exemption 
from causing damage to a protected area such as 
a site of special scientific interest? 

10:30 
John Eddie Donnelly: The biggest example is  

recreational activity. Footpaths go through SSSIs.  
People can stray from footpaths, and horses, for 
example,  go along them. That can cause 
inadvertent damage. Boats might moor within an 
MPA. There are a number of important  pieces of 
infrastructure on the Firth of Clyde, such as 
Hunterston and the Finnart deep oil terminal, and 
boats have to anchor before they go to areas 
around those pieces of infrastructure. If an 
anchorage is also an MPA, anchors could cause 
damage, although that damage would be limited to 
a certain area. Moving through and stopping in an 
MPA could therefore require an exemption. 

Alasdair Morgan: Is it the case that the defence 
of fishing would not be an absolute defence? 
Section 85(2)(b) states that it is a requirement  of 
the defence that  
“the effect of the act on the protected feature … could not 

have reasonably been avoided.” 

The person who seeks to use that defence must  
show that they could not reasonably have avoided 
doing what they were doing, which was the 
alleged offence that they committed. Therefore, it  
would not be an absolute defence to say, “I was 
doing this in the course of fishing.”  

The Convener: Perhaps if the witnesses have a 
thought about that, they could write to us and let  
us know.  

I think that Peter Peacock has a question.  

Peter Peacock: The question that I was going 
to ask has been answered. 

Liam McArthur (Orkney) (LD): The issue that I 
want to ask about has probably been touched on,  
too. In its written submission, the Clyde inshore 
fisheries group stated: 
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“certain sections of the Bill could unduly impinge on … 

legitimate activ ities”  

of its member stakeholders. Will you expand 
briefly on what those legitimate activities are and 
on how the bill could impinge on them? 

Dr Sinclair: The designation of MPAs is a 
primary concern as far as inshore fisheries  
activities  are concerned. We have repeatedly  
stated that we support MPAs, but it must be 
recognised that when they are designated and 
boats are no longer allowed to fish in those areas,  
those boats must be removed to somewhere else 
if people want to carry out their natural activities.  
That impinges on their ability to carry out those 
activities.  

The Clyde is a finite resource. It contains a finite 
number of fish, scallops and prawns, and a finite 
number of boats can earn people in the area a 
living.  We cannot  simply say to people, “You can‟t  
fish in that section. Move somewhere else.” There 
is nowhere else to go. Most of the fishing boats in 
the inshore fisheries on the Clyde especially are 
artisanal. They were not built to go out into deeper 
waters, and there is nowhere else for them to go.  
When we consider MPA designations, we must  
take into account how they will impact on the 
ability of inshore fishermen to earn a living. Their 
other impacts must be addressed. If people can no 
longer fish, what else can they do? How can they 
be supported? 

Liam McArthur: Further evidence that we 
received from the Cabinet Secretary for Rural 
Affairs and the Environment suggested that the 
MPAs should be designated on scientific grounds,  
but decisions about permitted activities would take 
into consideration social, economic and other 
factors. Is that a reassurance to the extent that is  
possible that legitimate activities will not be 
proscribed unless there are good, overriding 
scientific and environmental reasons for activities  
not to continue? 

Dr Sinclair: That is a reassurance to the extent  
that is possible. When the designation process for 
a particular area is under way, we hope that  
further consultation will take place and that there 
will be clarification to members of the inshore 
fisheries fleet about exactly what the situation is  
and how it will impact on them. We hope that they 
will be given the chance to comment.  

Howard Wood: What the fishermen will do is a 
difficult issue, but we must start to manage both 
the fisheries and the marine environment for the 
long term. For too many years, they have been 
managed only over one or two weeks or for the 
next year. I hope that we will start to look at the 
future as a result of the bill. We must start to do 
that at some point. Choosing what will happen to 
fishermen over the next few years will not be easy, 

but that choice should have been made 10 years  
ago.  

Elaine Murray (Dumfries) (Lab): We have had 
evidence suggesting that the inshore fisheries  
group regions should be the basis for the Scottish 
marine regions, but we have also heard 
suggestions that an ecosystem-based approach 
that is co-ordinated with river basin management 
plans should be taken, or even—because of the 
planning issues—that local authority boundaries  
should form the basis for the marine regions. What  
are your thoughts on the optimum arrangement? 

John Eddie Donnelly: If we tried to split up the 
Clyde, for example, by local authority boundaries,  
it would become a difficult area to manage, as  
there are seven local authorities. In the terrestrial 
environment, local authorities come together, for 
example in the Glasgow and the Clyde valley  
strategic development planning authority. There is  
a history of authorities working together to take a 
more strategic approach in larger areas. In 
Scotland, one size will not fit all, so probably  
several different approaches will be taken to the 
marine regions. The Firth of Clyde management 
system is a good model. Local authorities and 
stakeholders have been brought together and 
there is a stakeholder and regulator-led process. 
However, in other areas, it might be more 
appropriate for the local authority to be the lead 
agent. There will be more debate on how the 
regions are to be made up, but the approach will  
probably be different in different areas. The Clyde 
system provides a good model for the firths.  

Dr Sinclair: The Clyde inshore fishery stretches 
from the Mull of Galloway to the Mull of Kintyre, so 
the inshore fisheries group would be happy if the 
boundaries of the region were set along the IFG 
boundaries. That would make sense to us, but the 
issue is not prescribed as far as we are 
concerned. We are happy, as long as the 
boundaries that are designated take into account  
the fact that the marine environment is significantly  
different  from the terrestrial environment. Having 
five or six local councils working in an area 
compounds what is already a difficult issue. The 
primary concern is not about where the regions 
should be specifically; it is that the size of the 
marine regions and partnerships should be 
workable and that the regions should be objective 
and functional.  

Howard Wood: Among the regions in Scotland,  
the Clyde is probably the easiest of the lot to plan 
for in that, as William Sinclair said, the area 
between Corsewall Point and the Mull of Kintyre,  
including the whole Clyde, is an obvious area to 
take. What happens in the rest of Scotland is  
much more difficult. I have no problem with the 
IFG areas. 
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The Convener: As there are no further 
questions, I thank the witnesses for attending. If 
you want  to submit supplementary information,  
could you please send it to the clerks by Monday 
14 September, so that we can have it before we 
start drafting our stage 1 report? 

I suspend the meeting for a few seconds so that  
we can change over the witnesses.  

10:38 
Meeting suspended.  

10:40 
On resuming— 

The Convener: I welcome our second panel of 
witnesses: Richard Lochhead MSP, who is  
Cabinet Secretary for Rural Affairs and the 
Environment; Stuart Foubister, who is a divisional 
solicitor in the relevant division; David Mallon, who 
is head of the marine environment branch;  David 
Palmer, who is head of the marine strategy 
branch; and Linda Rosborough, who is deputy  
director of marine planning and policy. All of them 
are from the Scottish Government. In addition, we 
have Gordon Barclay, who is head of policy at  
Historic Scotland.  

I invite the cabinet secretary to make a short  
opening statement. 

The Cabinet Secretary for Rural Affairs and 
the Environment (Richard Lochhead): I thank 
the committee for the invitation to give evidence 
today and for the opportunity to make some quick  
opening remarks. I have endeavoured to follow the 
committee‟s proceedings closely and I look 

forward to the committee‟s report and the 
subsequent debate in Parliament. The 
Government looks forward to the committee‟s  

comments on how Parliament and the 
Government can manage our marine environment 
through effective legislation. 

I will of course be interested in the committee‟s  
views, but it seems to me that previous oral 
evidence sessions—including this morning‟s, I am 

sure—have gone very well, in respect of both the 
evidence provided and the constructive approach 
that has been adopted by witnesses. That is  
testament to not only the committee‟s approach 
but the helpful way in which stakeholders have 
approached the opportunity of dialogue.  

I wrote to the committee to set out my views on 
some key points of evidence that have been 
received thus far so, rather than reiterate those 
views, I will simply highlight two relatively new 
developments. First, the United Kingdom Marine 
and Coastal Access Bill has been amended to 
deal with a shellfish farming issue that arose from 

a case in the Menai Strait. The amendment to the 
UK bill  will apply to England and Wales only and 
will allow the Crown Estate to compensate 
shellfish farmers who wish to put to another use 
an area set aside for shellfish farming. Our 
examination of that issue over the past few days 
and weeks has highlighted a number of other 
areas in the 1967 fisheries legislation where it  
would be appropriate to bring UK and Scottish law 
into line. I will write to the committee soon to spell 
out in detail  our proposed amendments, which are 
largely technical in nature.  

Secondly, the Subordinate Legislation 
Committee published its report on the Marine 
(Scotland) Bill on 3 September. We are 
considering the points that are made in that  
committee‟s report and will respond in due course.  

In addition, I hope to receive a report from the 
Scottish coastal forum in the near future on the 
outcome of a stakeholder workshop that discussed 
issues associated with the selection of Scottish 
marine regions. I will  be happy to share that with 
the committee. 

The Marine (Scotland) Bill aims to provide a 
balanced framework within which we can protect  
the sea and ensure that it makes a greater 
contribution to sustainable economic growth. The 
bill has received widespread support, with 
thousands of people taking the trouble to respond 
to the consultation in one form or another. The 
challenge is to ensure that the new procedures—
marine planning, streamlined licensing and 
enhanced marine protection—are balanced and 
that they are cost-effective, future proofed and 
soundly based.  

In conclusion, I will be interested to hear the 
committee‟s views. I am sure that the way forward 
involves giving different sectors and communities  
the space and opportunity to contribute and 
creating frameworks flexible enough to cope with 
the diverse character of Scotland‟s seas and 

marine environment.  

The Convener: Thank you very much. We have 
a number of areas of questioning, which Alasdair 
Morgan will kick off. 

Alasdair Morgan: I want to ask about the 
objectives behind the national marine plan, which 
will obviously filter down to the regional plans. As 
might be expected, Scottish and Southern Energy 
is very keen that renewable energy and climate 
change mitigation objectives should be included in 
the objectives behind the plan. In its written 
evidence, Scottish and Southern Energy asked for  

“Confirmation that economic and cl imate change mitigation 
objectives w ill be included in the mar ine plans .” 

I note that section 3(3) provides that  
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“A national marine plan may in particular inc lude economic, 

social and marine ecosystem objectives.”  

It strikes me that renewable energy and climate 
change mitigation do not necessarily fit into one of 
those three categories. Would you consider 
adding “climate change mitigation” to the list?  

10:45 
Richard Lochhead: The objectives cover a 

variety of ways in which we must manage our 
marine environments in future. All Government 
policies must take account of the impact of climate 
change, as is clear from the Parliament‟s passing 

of the Climate Change (Scotland) Act 2009. The 
duty to take account of the impact of climate 
change will apply to Marine Scotland, which will be 
the champion of the national marine plan, and will  
be reflected in other Government policies. 

I am not sure whether we need to add “climate 

change mitigation” to the list, but I am happy to 
reflect on that and I will wait to hear the 
committee‟s view. It is inconceivable that the 

national marine plan would not refer to the 
country‟s climate change objectives in the context  
of the marine environment. I assure the committee 
that the issue will be reflected in the national 
marine plan. 

Alasdair Morgan: I want to ask about  
boundaries between Scottish marine regions. I 
accept that you addressed the issue in your letter 
to the committee last week, when you referred to 
the consultation that will take place.  However, a 
particular point has been made about the Solway 
Firth, where there is jurisdictional crossover with 
England—the issue is of interest to me and 
probably also to Elaine Murray. The Solway Firth 
Partnership takes the view that there should be a 
single plan for the area. Would that be a sensible 
approach? How would we achieve a single cross-
border plan in the Solway or anywhere else where 
such a plan was necessary? 

Richard Lochhead: We must address the 
specific needs of the Solway. On the one hand our 
European obligations mean that we must follow 
our regional seas approach—I am sure that the 
committee supports that sensible concept. On the 
other hand we must acknowledge that there are 
separate bills north and south of the border, given 
the constitutional settlement. 

Currently, we are taking an administrative 
approach to the future management of the Solway.  
It is worth bearing it in mind that the UK Marine 
and Coastal Access Bill is different from the 
Marine (Scotland) Bill in a number of ways. For 
example, our bill will give ministers the opportunity  
to delegate planning powers to regional marine 
planning partnerships, whereas there is no such 
power in the UK bill, so it is difficult to identify a 

vehicle for setting up a specific plan for the 
Solway.  

The Scottish Government and the UK 
Government have agreed to work closely to 
address such issues, in particular in relation to the 
Solway. I have full confidence that we will get  
round the issue. It has been suggested to the UK 
Government that a joint forum should bring 
together representatives from north and south of 
the border. That seems to be a sensible approach,  
but we might find an alternative one. 

It is perhaps too early to say what will happen,  
given that we will consult in Scotland on factors to 
do with the Scottish marine regions, such as how 
many regions there should be. No doubt the future 
management of the Solway will feature in the 
debate. It will be perfectly possibly to come up with 
an administrative arrangement with the UK 
Government that ensures that we have the best  
possible arrangements for the Solway Firth. 

Alasdair Morgan: I take it that the Isle of Man 
Government and the Northern Ireland Executive 
would be included in the arrangements. 

Richard Lochhead: Of course. The current  
arrangements involve not just the Scottish 
Government but all the devolved Administrations 
and the UK Government.  

The Convener: Does Elaine Murray want to 
comment on the Solway? 

Elaine Murray: The cabinet secretary  
mentioned the main issue of contention. The 
Solway Firth Partnership will meet Hilary Benn in 
the near future to discuss a possible amendment 
to the UK bill to facilitate arrangements for the 
area. 

Given the stage that both bills have reached and 
your discussions with the UK Government, when 
do you expect issues to be resolved? 

Richard Lochhead: Our priority is to get the 
Marine (Scotland) Bill through the parliamentary  
process, after which we will consult on the setting 
up of Scottish marine regions and marine planning 
partnerships. As I said to Alasdair Morgan, the 
future of the Solway will feature in the 
consultations and the debate that takes place 
then. The consultations will take place in the next  
year or two—I expect that the consultation on the 
setting up of marine regions will take place sooner 
rather than later. We will consult first on the 
national marine plan. If all goes well in Parliament,  
and with the committee‟s support, that could begin 
in a few months‟ time. We will consult on the 
marine regions straight  afterwards. That is the 
plan of action.  

Liam McArthur: I will take you to the other end 
of the country, to circumstances that on paper 
perhaps appear to be a lot less complex. I know 
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that the potential for each of the island areas to be 
designated as standalone marine regions has 
been raised with you. In the case of Orkney, there 
might be a joint region with Highland Council,  
spanning the Pentland Firth. Have you reflected 
on island designations, and is there a way to make 
clear in the bill the specific status of the island 
authorities? Can you reassure the island 
authorities, which have each expressed much the 
same view on the matter, that it is likely that their 
particular interests will be taken on board in early  
course? 

Richard Lochhead: I thought that you might  
take me up to the other end of the country. I 
assure Orkney and Shetland and other 
communities that, as I hope they will see from the 
bill, we are attempting to be as flexible as  
possible.  

With regard to the setting up of marine planning 
partnerships and marine regions, the bill  says that  
we can appoint a public authority or a group of 
persons to take that forward. That recognises the 
fact that our country and our marine environment 
are diverse. In some cases there is one local 
authority, such as Orkney or Shetland, while in 
other parts of the country five local authorit ies may 
be involved in one marine region. We must be 
flexible, and I assure the people in Orkney and 
elsewhere that we intend to be. It is clear that the 
islands are marine regions, and the consultation 
will involve getting the views of local authorities  
and others on how to define the size of the 
regions. Our guiding principle—with which the 
committee may agree or disagree—is that five 
marine regions may be too few for Scotland, but  
15 or so might be too many. We need to find the 
right balance, and I hope that the committee will  
offer us its views on that.  

Liam McArthur: I will follow up on Alasdair 
Morgan‟s initial question about the national marine 
plan. It is interesting that the bill does not create a 
duty to produce a national plan, although I accept  
that it is inconceivable that one will not emerge in 
some shape or form in due course. It is perhaps of 
more concern that there is no duty to set out  
objectives in the plan; Alasdair Morgan indicated 
the various views that have emerged on that. 

The Scottish Association of Marine Science 
pointed out in its socioeconomic report that  
effective marine management requires a clear set  
of objectives against which management actions 
can be identified, implemented and monitored. I 
wondered whether you might reflect on that and 
see to it that the bill creates a duty to set 
objectives in the national plan.  

Richard Lochhead: I will reflect on those 
points, but it is important to strike a balance in the 
approach that we are taking in the bill between 
duties and powers. As you point out, there is a lot 

of emphasis on powers and not so much on 
duties. That has been done on purpose. We want  
to maintain flexibility for some of the reasons that I 
have mentioned. Scotland is a diverse country  
with a diverse marine environment, and various 
sectors use different parts of our seas. We do not  
want to have long lists of duties prescribed.  

We have laid out clear commitments to consult  
and the launch of the consultation will be exciting.  
We have seen huge interest in the bill that we 
have introduced to manage Scotland‟s marine 
environment and bring a planning regime to our 
waters. People are excited by the bill and believe 
that it is the way forward for the 21st century. 
Given the debates that you and Alasdair Morgan 
have highlighted in relation to climate change,  
renewable energy and so on, there will be huge 
interest in the consultation process on a marine 
plan for the future of Scotland‟s seas. 

I think that the consultation process will work  
well and I hope that it will give us the answers that  
we seek on what the marine plan should look like 
and the form that it should take. The bill contains  
some outlines of what  that should be, but it is  
much better for the detail to come from the people 
of Scotland through the consultation. If we had put  
certain duties in the bill, other people would 
immediately have said,  “Don‟t forget these other 
duties.” It would become a bit complicated. We 

need to strike the right balance.  

Liam McArthur: I accept that there is a balance 
to be struck and that flexibility will enable diversity 
to come through. I am perhaps struggling to 
understand how the setting of some objectives 
would not provide a degree of clarity and some 
shape for the consultation. It seems strange to 
have a plan but no objectives.  

Richard Lochhead: As I said, the broad 
objectives are outlined in the bill. The question is  
to what extent to place duties on ministers. I hope 
that I have explained the approach that we are 
taking and our reasons for it, but  we are open to 
any views that the committee expresses in its  
report.  

John Scott: To continue on the planning theme, 
what level of detail do you envisage? An 
amendment was made to the UK bill that imposes 
a duty on marine planning authorities to “seek to 
ensure” whole coverage of their marine planning 
regions. Seafish believes that there is a need for 
such a duty, but the bill states: 

“The Scottish Ministers may … prepare and adopt in 

accordance w ith schedule 1 a national marine plan for the 
Scottish mar ine area”.  

What is the Government‟s intention? Will the 
whole of Scotland be covered by a plan or will bits  
of it be left out? How detailed will your planning 
exercise be? 
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Richard Lochhead: Will the whole of the 
country be covered by a marine plan? Not  
necessarily. The national marine plan may well lay  
down some objectives that we hope as a country  
to put in place for our marine environment, but we 
might then delegate the powers to regional plans.  
There is no prescriptive approach to that whereby 
we will lay down that there will be X number of 
regional plans covering 100 per cent of Scotland‟s  
seas. Many stakeholders asked whether there 
would be any point in going through all the 
surveying exercises that would have to be 
conducted, and all the bureaucracy, for areas of 
the sea where there are no acti vities and there is  
no foreseeable potential for activities. If the 
situation in such an area were to change, the bill  
provides ample opportunities to amend the plans 
and recognise that new opportunities have arisen. 

In the first instance, it is not necessarily the case 
that the whole of Scotland will be covered by 
regional plans.  

Peter Peacock: I want to develop the theme 
that Liam McArthur and John Scott touched on.  
You indicated that the European Union requires a 
regional seas approach to the development of the 
work and you also touched on the important  
relationship between Scotland and the rest of the 
UK on the matter. I understand that a marine 
policy statement will emanate from the UK bill that  
sets out priorities for marine planning regions in 
the UK. Will the marine plan that you talked about  
be the equivalent Scottish policy statement—the 
statement of objectives, perhaps, that Liam 
McArthur mentioned—or will there be a separate 
Scottish marine policy statement? 

Richard Lochhead: That is a good question.  
How can I best illustrate the position? First, during 
the debate on the extent to which powers over the 
marine environment should be devolved to the 
Scottish Parliament, as part of the negotiations to 
ensure that there is a common understanding 
between the UK Government and the devolved 
Administrations, we agreed with the UK 
Government to set out what were at that time 
referred to as high-level marine objectives. I hope 
that the committee has a copy of those objectives,  
which were produced in the context of the 
negotiations on marine policy to ensure that we 
were all going in the same direction.  

In addition, we have agreed that, in due course,  
a more detailed marine policy statement will be 
developed that will apply to the UK Government 
and the devolved Administrations. We will have to 
agree that. Let me rephrase that—the objective is  
that we will agree that. We will have the 
opportunity not to sign up to it i f the UK 
Government were to incorporate in it some 
policies that we were not happy with, but of course 
the objective is to find a common sense of 

purpose on protecting the marine environment and 
using our seas appropriately. A marine policy  
statement will be produced that should apply to 
the UK and Scottish Governments, which will be 
reflected in the individual marine plans.  

11:00 
Peter Peacock: If the joint statement that you 

have just mentioned is agreed, will all of 
Scotland‟s interests be covered by the UK 
objectives? You will not publish a separate set of 
objectives for Scotland, which would shape the 
marine plan in Scotland and the local regional 
plans.  

Richard Lochhead: The marine policy  
statement will  apply if there is UK-wide agreement 
and all the UK Administrations sign up to it. It will  
be delivered by our marine plan and the other 
aspects of our respective bills, and will apply  
across the UK, unless we do not agree on its 
contents. 

Peter Peacock: I imagine that you would be 
able to agree to the vast majority of the statement,  
but there might be some things to which you felt  
that you could not agree. Is it reasonable to 
assume that i f you were to fail to agree a UK-level 
document, there would be an equivalent document 
for Scotland? 

Richard Lochhead: Yes. If we fail to agree a 
UK marine policy statement, a Scottish marine 
policy statement would be produced, which would 
be reflected in our plan, the purpose of which is to 
deliver our policy—[Interruption.] 

Peter Peacock: That is fine, unless the minister 
has anything to add.  

Richard Lochhead: My colleagues have 
pointed out that our policy statement would not  
necessarily be published as a separate document;  
it would just appear within the plan.  

Liam McArthur: In that context, it would 
perhaps be helpful for the reasons for any such 
disagreement to be set out. Is it envisaged that the 
Government will undertake to do that, perhaps by 
reporting back to the Parliament at an appropriate 
juncture? 

Richard Lochhead: Prior to the publication of 
the plan, there will be a debate and a consultation 
on the marine policy statement across the UK. We 
will look for input on what Scotland‟s policy should 
be. The policy will be quite detailed. For example,  
in theory, it could lay down how many megawatts 
of energy we as a country want to produce from 
offshore renewables. Some of those policies may 
already exist, but we will pull them together in our 
marine policy statement. There will be a debate 
about Scotland‟s policy so that we are sure that  
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the marine planning that takes place in Scotland 
achieves our national policy objectives.  

Liam McArthur: But in the unlikely event of 
there not being alignment between UK and 
Scottish objectives, which Peter Peacock has 
described, will the Scottish ministers set out the 
reasons for that disagreement and perhaps report  
back to the Parliament? 

Richard Lochhead: I am happy to give such an 
assurance to the committee; that would certainly  
be part of our plans.  

John Scott: We are concentrating on the 
negative aspects. I presume that the balance of 
probabilities suggests that there will be a jointly  
agreed marine policy statement. Do you expect  
that to be the case, or do you envisage difficulties?  

Richard Lochhead: I am hopeful that that wil l  
be the case. It is clear that our approach to the 
future management of our seas is set in a 
Scottish, a European and a regional context. In 
addition to our policy commitments at European 
level, there are policy decisions that we will take 
here in Scotland. There will be a regional element  
to the process as well, whereby people in local 
communities and at regional level will be able to 
reflect their priorities in their local regional plans.  
When it comes to what we sign up to with the UK, 
I hope that there will be a lot of agreement.  

Peter Peacock: I will  move on a bit to the 
number of plans that will exist, of which there 
seem to be a great many. I know that you do not  
like lists, but I have a small list of plans. There is  
the national marine plan, regional marine plans, a 
regional seas conservation plan, seal 
management plans, management schemes for 
marine protected areas, and there might be plans 
under the river basin planning system, inshore 
fishery group plans, fish farming framework plans 
and so on. There are a lot of plans and, in one 
sense, the process that has been set up creates 
another plan on top of those. Consistent with 
another Government policy, which seeks to reduce 
plans—I will not comment on how successful it  
is—will there be any scope under the auspices of 
the marine regions and the marine planning 
partnerships for rationalising the number of plans 
that will be required? 

Richard Lochhead: My official says that the 
answer to that is yes, which coincides with the 
answer that was just about to come out of my 
mouth.  

Peter Peacock: Can you say which plans wil l  
go? 

Richard Lochhead: First, it is worth bearing it in 
mind that the reason why we have a Marine 
(Scotland) Bill is that there is in effect no planning 
at sea. There is cross-party support and support  

across Scotland for the proposal that we should 
have plans for our waters and seas. There is a 
recognised need for planning at sea, so there will  
be new plans for the sea—that is the purpose of 
the bill. 

We have been careful throughout the process to 
minimise any new bureaucracy and there are 
steps within the bill to reduce bureaucracy. The 
process, particularly for industries that want  to 
apply for consents to carry out activities at sea, will  
be dramatically streamlined, which will cut the 
level of bureaucracy for industries that want to 
carry out such activities. 

There will be an opportunity to review the fact  
that we currently have coastal forums and that all  
kinds of bodies and forums are in existence. Once 
the regional marine planning partnerships are up 
and running, we can take stock of what exists and 
establish whether there is a need for them all 
because of the new forum and the new focus for 
marine planning on a regional basis throughout  
Scotland. An important point is that they are 
marine planning partnerships; they are bringing 
existing bodies together and are not creating new 
bodies. We have been careful to ensure that that  
is the case. 

Peter Peacock: I will come on to the structure of 
the partnerships shortly, but first I want to tie down 
some points about the plans. One question that  
has arisen from the evidence, based on 
observation of the number of plans and the 
interrelationship between all the different groups,  
is what is the highest order plan? In other words,  
is there a hierarchy among the plans? At one 
level, i f you, under the powers in the bill,  approve 
a regional plan, it will have statutory force. Am I 
correct in assuming that it will therefore be the 
highest in the hierarchy of plans in terms of its  
authority and ability to deliver? If that is the case,  
what will be the mechanism for reconciling, for 
example, a difference between what is in the 
regional marine plan that you approve and an 
inshore fishery group plan or, indeed, any other 
plan? 

Richard Lochhead: The first point is that the bil l  
lays down that there will be a national marine plan 
for Scotland. That is our starting point, and there is  
huge support for that proposal. I know that the 
committee agrees that that is a very exciting 
development for Scotland. Because the 
Government treats the input from local 
communities very seriously and because—as I 
explained—we have a diverse country, we want  
there to be a local dimension to planning so that  
local communities, local stakeholders and public  
authorities that are familiar with local needs and 
the local seas can influence the planning regime 
for their own waters. An enabling power in the bill  
will allow that to happen if there is a desire and a 
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demand for it. We cannot say at this point how 
many regional plans there will be in Scotland,  
because that will depend on local communities,  
local authorities and so on saying that they would 
like one for their area. We can then discuss that 
and see where it goes. 

That covers the local dimension, but there wil l  
be a national marine plan for Scotland—that is the 
starting point. I do not want to get into a debate 
about hierarchies and which level is more 
important, but a national plan will clearly be in 
place.  

As for interaction with stakeholders, it will vary  
across the country. Fisheries legislation has its 
own mechanisms and roots. The feedback that we 
got from the sustainable seas task force and from 
the brainstorming and thinking that has occurred 
over many years is that those mechanisms should 
remain. A decision was taken not to incorporate 
fisheries legislation into marine planning, not least  
because the common fisheries policy applies  
beyond 12 miles. If there is a hierarchy, the CFP is  
certainly at the top of the tree when it comes to 
fisheries legislation beyond 12 miles out.  

Peter Peacock: I want to tidy something up 
before I move on. Let us assume for the moment 
that you decide that there will be a regional plan 
for a particular area, because of local demand.  
You would not sign it off, however, if you believed 
there to be unreconciled differences between the 
different plans that already exist in the area. Do 
you see it as  your role—as the minister and with 
your officials—to acknowledge that there might be 
a desire for something to happen, but not to sign 
off a plan until some accommodation or 
reconciliation of competing issues is achieved? Is  
that fair? 

Richard Lochhead: That is fair comment, yes. 
It is an important aspect of the debate. We will  
have a national marine policy and the main policy  
settlement, I hope, then we will have a plan for 
putting policy into practice in Scotland‟s seas.  
Regional plans will be obliged to take account of 
the national plan.  If they do not, the Government 
will have the opportunity not to sign them off, to 
send them back and seek amendments. There is a 
lot of discretion for the minister in that regard.  

Peter Peacock: Let  us move on to the structure 
of the marine planning partnerships. In your letter,  
you mention that  you are undertaking further work  
with the Scottish coastal forum to help sort out the 
regions. You are talking about a system for 
creating partnerships, bringing people together to 
interact with one other and sort out their thinking 
for the future, reconciling differences and so on.  
We heard evidence from your officials that they 
are taking a fairly relaxed approach to the matter.  
For example, people will be able to come together,  
and if the partnership in an area has 50 people in 

it and is led, by agreement, by the local council,  
that will be fine. If another area takes a different  
approach, and the partnership comprises 20 
people and is led by the coastal forum, that will  
equally be fine. On one level, that is  
commendable, as it allows a lot of flexibility. 

However, such arrangements will create 
uncertainty in people‟s minds. How will they know 
whether they will  be part of the partnership? What 
stake will they have in the future? One witness 
described the arrangements as “casual”. Some 
people desire more tightly defined partnerships,  
with it being determined in advance who will  
definitely be a member, who might be a member,  
what  the scale of the membership will  be and so 
on. What is your thinking on that in the light of the 
evidence that we have received? 

Richard Lochhead: I want to reflect on the 
comments that have been made to the committee 
in relation to our future thinking on the composition 
of marine planning partnerships. It is a matter of 
being sensible about the whole issue. Most  
committee members probably consider their own 
areas—if they represent coastal areas—and will  
be able to think of obvious candidates to be part of 
marine planning partnerships. I am sure that  
common sense can prevail. 

The sector is diverse—fisheries are diverse,  
never mind the wider marine environment. There 
are no simple answers. I am sure that there will be 
debates in some parts of the country about who 
should be in marine planning partnerships. You 
make a good point about the Scottish Government 
directing who some of the members of marine 
planning partnerships should be. I expect that that  
will be the case. The question facing the 
Government is the extent to which membership of 
local partnerships might  be pre-empted. There will  
certainly be some obvious candidates. Because 
the marine regions and the planning partnerships  
will be established by secondary legislation, that  
will all be consulted on at the time. 

Peter Peacock: So you are open to creating a 
clearer framework—I do not want to use the term 
“direction”—while leaving flexibility for local areas 
to add to it in light of their local circumstances.  
You are not against that in principle.  

Richard Lochhead: Yes, I am.  

Peter Peacock: Yes, you are against it? 

11:15 
Richard Lochhead: Sorry—I was responding to 

your initial question. We have an open mind.  

We are talking at the moment about the next  
stage of legislation, not the bill, which is the first  
stage. A lot of work is in progress to work out what  
the marine planning partnerships will look like and 
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the boundaries of their membership. We will keep 
the committee up to date on that work, and we 
look forward to any views that it has on the 
partnerships. 

Peter Peacock: Apart from the membership, do 
you intend to develop how the partnerships might  
be structured and how they might operate, or will  
you leave it largely to them? Will matters such as 
voting procedures—in the event that a vote is  
necessary in a partnership, although we hope that  
that will not occur—be set out in the secondary  
legislation too? 

Richard Lochhead: I will ask the officials for 
feedback from stakeholders, because there are 
continuing discussions about such issues. My 
inclination is that such matters will not be in the 
secondary legislation, because we are talking 
about partnerships that will bring together existing 
bodies, not about establishing new elected bodies.  
If we started discussing that kind of approach, it  
would take us into a whole new debate.  

Perhaps the officials can give me an update on 
the latest conversations with the coastal forum.  

Linda Rosborough (Marine Scotland): The 
situation is different in different parts of Scotland.  
The maturity of the existing coastal partnerships  
varies a lot: in some places, they are non-existent;  
in others, they are mature and have substantial 
responsibilities. The amount of capacity building 
that might be needed to create an effective marine 
planning partnership varies markedly from place to 
place. In some places, telling the partners how to 
run the business of the partnership in every detail  
might not be the best way to encourage them to 
take on new responsibilities; in others, support will  
be welcomed. We envisage variable support,  
depending on the maturity of local partnerships in 
different parts of Scotland and the extent to which 
they are used to managing coastal and marine 
matters. 

Peter Peacock: In an earlier answer, minister,  
you hinted that, once the marine planning 
partnerships are established, some organisations 
might think about whether they need to continue to 
exist—you mentioned coastal partnerships in 
particular, but you may have had other things in 
mind as well—because the new arrangements  
may take over their objectives with more force.  
Will you say a bit more about that? 

Richard Lochhead: I am not trying to pre-empt 
what may happen once the marine planning 
partnerships are established. I am simply making 
the point that, if some fora evolve into marine 
planning partnerships, there will not be extra 
bodies. There is a variety of circumstances, and I 
am not pre-empting anything. Many good 
organisations do good jobs but, once the marine 
planning partnerships provide a new focus in their 

areas, the circumstances might change in some 
cases. 

Liam McArthur: In earlier evidence, it was 
suggested that the involvement of Marine Scotland 
would help to ensure consistency, or at least  
manage expectations, in marine planning 
partnerships. Some witnesses even suggested 
that a chairing role might be appropriate for Marine 
Scotland. Are you considering that? 

Richard Lochhead: There will be a close 
relationship between Marine Scotland and all the 
marine planning partnerships. Marine Scotland will  
be the champion of Scotland‟s seas and the 

champion of the legislation, so a close relationship 
is inevitable. It would be nice to think that Marine 
Scotland will not have to chair some marine 
planning partnerships to get them going, but I 
have no fixed view on such suggestions.  

Liam McArthur: I would like to return briefly to 
Peter Peacock‟s point about the hierarchy. As you 
will be aware, there are some concerns about the 
overlap between the Marine (Scotland) Bill, the 
Orkney County Council Act 1974 and the Zetland 
County Council Act 1974. I know that the issue 
has been raised with you over the summer. Have 
you had an opportunity to reflect on potential 
clashes? I know that there is a concern that, as a 
result of the bill, certain activities that the harbour 
authorities are allowed to undertake under those 
1974 acts will no longer be automatically  
permitted. Can you offer any reassurances in that  
regard? 

Richard Lochhead: I am sure that there is a lot  
more reflection to be done, but we have reflected 
on the matter and we are going to bring forward a 
list of exemptions in relation to activities that  
should be licensed. For example, we are looking 
at the threshold for environmental impact, with a 
view to including in a list of exemptions those 
activities that do not go above the threshold. We 
are conscious of the concerns of some local 
authorities, and we want to get the best outcome 
for those areas. I hope that we will be able to give 
some comfort to those councils in future. 

Liam McArthur: Have you had legal advice on 
the possible impact of the bill on the 1974 acts? 

Richard Lochhead: Obviously, we do not  
comment on legal advice on any particular issue,  
but I will ask officials whether there are any legal 
obstacles.  

Stuart Foubister (Scottish Government Legal 
Directorate): I do not believe that anything in the 
1974 acts needs to be amended. The main part of 
the bill  that  might impact on the 1974 acts is the 
licensing part, but the provisions are a 
combination of the Food and Environment 
Protection Act 1985 and the Coast Protection Act  
1949. No provisions in the 1974 acts specifically  
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exempt them from the requirements of the 1985 
and 1949 acts. 

John Scott: A plethora of plans is going to be 
developed. How will they be paid for? To whom 
will you allocate funding for the plans? 

Richard Lochhead: The financial memorandum 
lays out our estimated costs at this early stage. 
Clearly, much will  depend on how many plans are 
developed. Marine Scotland will incur much of the 
cost of setting up the plans. It will be the linchpin 
for the national plan and the regional plans.  

John Scott: Will you allocate money to local 
authorities? They have concerns about the 
increased planning load that they might have to 
bear. 

Richard Lochhead: No doubt that will be taken 
into account. However,  my point is that Marine 
Scotland will carry much of the cost for a lot  of 
what will happen. I cannot sit here and say that a 
room has been hired for a marine planning 
partnership to meet in—that is a matter for Marine 
Scotland. Generally speaking, the costs of the 
plans and so on are taken into account in the 
budget projections. The financial memorandum 
lays that out. I am happy to clarify the point in 
writing, if that would be helpful. 

John Scott: It would be, thank you.  

The Convener: We will move on to deal with 
marine licensing.  

Peter Peacock: Before we do, I would like to 
ask about shellfish. The minister raised issues 
about shellfish in his recent letter to us and in his  
opening statement. 

We have been told that, under current provisions 
for shellfish farming, areas can be designated as 
shellfish-growing waters. However, there seems to 
be some confusion about whether, under the new 
regime, it will be possible for those designations to 
continue.  I asked you a parliamentary question on 
this matter, minister, and the answer somewhat 
reassured me, but it  did not reassure the industry,  
which is  anxious about the situation. Can you 
make it clear today that you intend to 
accommodate the current arrangements for 
designated shellfish-growing waters in any future 
arrangements?  

Richard Lochhead: I would rather write to the 
committee on that point. I am not aware of any 
intention to frustrate that process or create any  
conflict. There is European legislation on the 
designation of shellfish-growing waters, which I 
understand will not be interfered with, but I am 
happy to write to the committee, if that will help to 
reassure the industry. 

John Scott: Various people have expressed 
concern about the licensing system. A witness told 
the committee that the licensing system is  
“intellectually incoherent … as it gives us a mixture of 
systems operating in the same area.”—[Official Report,  
Rural Affairs and Environment Committee, 10 June 2009; c  
1747.] 

He went on to describe that as “an impossible 
situation.” 

The concerns primarily relate to how the 
provisions in section 54 could lead to different  
procedural rules and rights of appeal. Can you 
reassure us that the licensing system that you 
propose is not intellectually incoherent, or at least  
respond to the witness‟s comments?  

Richard Lochhead: I am not sure that I am 100 
per cent clear about what it is that might be 
intellectually incoherent. 

John Scott: I think that it is to do with the fact  
that the section contains many different licensing 
arrangements and opt-outs. It is felt that the 
licensing scheme has too many pieces. 

Richard Lochhead: The first point to make is  
that one of the successes of the bill is that it will  
streamline the licensing system. I will explain the 
position using the example of a renewable energy 
company that wishes to develop in our seas.  
Currently, as a first stage, the developer has to 
identify the consents that are required and apply to 
the relevant bodies, which involves making 
applications under the Food and Environment 
Protection Act 1985, the Electricity Act 1989 and 
the Coast Protection Act 1949, and often securing 
a wildli fe licence. That process will be replaced 
with the requirement to submit one application to 
Marine Scotland. I hope that the committee 
appreciates that that will streamline the system 
significantly, as opposed to making it less 
coherent.  

There have also been efforts to identify  
situations in which licenses will not be required,  
which will result in exemptions. There are 
numerous examples of that. Marine Scotland will  
deal with the various aspects of those matters  
internally.  

Alasdair Morgan: I think that the particular 
concern involved planning applications for marine 
aquaculture, with regard to which there is an opt-
out to allow local authorities to voluntarily  
relinquish their responsibilities. The argument is  
that, if not all of them do so, there will be two 
regimes—one in which local authorities have 
maintained their powers and one in which they 
have relinquished them—therefore the industry will  
be faced with different landscapes in different  
areas. 
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Richard Lochhead: That is a fair point. I should 
have mentioned the aquaculture sector earlier.  

The Government has been involved in a debate 
on that matter with the industry and other 
stakeholders. As I said with regard to the example 
of the renewable energy company, we have 
created a streamlined process. However, the odd 
one out is the aquaculture sector. 

As the committee will be aware, in recent years,  
in order to enhance local accountability, 
responsibility for consenting to aquaculture 
developments was transferred to local authorities  
under the Town and Country  Planning (Scotland) 
Act 1997. We have thought hard about the way 
forward.  At the moment, we hope to give local 
authorities the power to delegate to Marine 
Scotland responsibility for consenting to 
aquaculture developments, which will streamline 
the process in those areas. However, a number of 
local authorities strongly take the view that local 
accountability can be protected only if they are 
allowed to keep their responsibility for consenting 
to aquaculture developments in their waters, and 
we respect that. 

It is worth pointing out that amendments to the 
Town and Country Planning (Scotland) Act 1997 
will mean that regional marine plans have to take 
account of terrestrial development plans and vice 
versa. It is my understanding that the Town and 
Country Planning (Scotland) Act 1997 will take 
precedence, although I will ask my legal colleague 
to clarify that. The granting of aquaculture 
consents will remain with the local authority, but  
the process will require it to pay regard to the 
marine plan. Likewise, the marine plan will have to 
pay regard to the 1997 act. It is hoped—it cannot  
be guaranteed—that that will prevent situations 
arising in which the marine plan says one thing for 
aquaculture and the local authority takes a 
different view when consents are applied for. It is  
no guarantee, but it is an attempt to ensure that  
some joined-up thinking is involved and that that is  
reflected by local authorities. 

I ask my colleague to clarify that or to confirm 
that I have got it right. 

11:30 
Stuart Foubister: It is correct that, in 

connection with aquaculture consents, where the 
responsibility remains with the local authority  
under the Town and Country  Planning (Scotland) 
Act 1997, the terrestrial plan and not the marine 
plan will take precedence. 

Bill Wilson: I wonder whether you can clarify  
something for me. It is possible that some marine 
regions will cover more than one local authority  
area. Does that mean that, within such a marine 
region, where one local authority decides to 

surrender its responsibility to Marine Scotland and 
another local authority decides to keep its 
responsibility, there will be two different methods 
of applying for an aquaculture consent? 

Richard Lochhead: Each local authority will  
have a right to grant consents for its local waters.  
A marine region may be quite a large area but,  
within that, individual local authorities will have 
their own decision-making rights. If one local 
authority chooses to delegate the matter to Marine 
Scotland, Marine Scotland will have to pay due 
attention to the marine plan in deciding on 
aquaculture consents. I do not think that it is much 
more complicated than the existing situation. 

John Scott: You say that terrestrial plans, which 
are in the gift of local authorities to determine, will  
take precedence over regional marine plans. That  
issue was raised in evidence last week. If a local 
authority such as Highland Council decided that,  
instead of fish farming or aquaculture, it would 
prefer marine leisure developments, but that was 
not what the marine plan wanted for that region,  
would the local authority‟s plan or the marine plan 
take precedence? 

Richard Lochhead: In that circumstance,  
Highland Council would have the ultimate say.  
Unless it had delegated the power over 
aquaculture consents to Marine Scotland, those 
consents would remain within its gift and it would 
get the outcome that it wanted. The terrestrial plan 
would take precedence.  

Where local authorities have power over 
consents, they will keep it. That power is in the 
Town and Country Planning (Scotland) Act 1997.  
If we did not give terrestrial plans precedence, we 
would not really be allowing local authorities to 
keep their power over consents—we would be 
transferring it.  

John Scott: Might  that risk thwarting the overall 
intentions of the marine plan? 

Richard Lochhead: No. It is a question of local 
accountability. The feedback from local authorities  
that have an interest in aquaculture is that they 
want to keep their power over consents in the 
interest of local accountability. However, i f they 
change their mind, there is a power in the bill to 
allow them to delegate responsibility to Marine 
Scotland. In that circumstance, the process will be 
more streamlined than it would be otherwise.  

Liam McArthur: Let us move on to a slightly  
less vexed issue. The letter that you sent to the 
committee earlier this week discussed licensing 
exemptions. You say that you are prepared to look 
again at some of the dredging functions that the 
British Ports Authority and all three of the islands 
authorities have raised with us in oral and written 
evidence.  Can you describe your current thinking 
in relation to maintenance dredging? 

527



1897  9 SEPTEMBER 2009  1898 

 

Richard Lochhead: Our current thinking is that  
we do not want to stand in the way of accepted 
techniques for dredging, so we are considering 
what  exemptions could be provided for existing 
activities. Dredging per se will  be included in 
licensing, but we will ensure that there are 
exemptions for appropriate dredging that has been 
taking place for a long time. 

Liam McArthur: Do you plan to initiate 
consultation on that in the coming days? What is  
the timeframe? 

Richard Lochhead: Clearly, the exemptions wil l  
not be delivered until the licensing regime is in 
place. That issue will be part and parcel of the 
consultation on licensing.  

The Convener: Liam, do you want to ask about  
the appeals procedure? 

Liam McArthur: Yes, although the issue is also 
perhaps dealt with in the letter that the cabinet  
secretary sent the committee on 8 September.  
Cabinet secretary, you state that you are 
“happy to commit to consult ing on the fully w orked up 

appeals process in due course.”  

However, you go on to say that you 

“have diff iculties w ith the proposed third party right of 

appeal.”  

When we pressed witnesses on that in earlier 
evidence sessions, there was a surprising amount  
of consensus among environmental non-
governmental organisations and the Scottish  
Salmon Producers Organisation on the benefits of 
a third-party right of appeal. Will you explain your 
misgivings and say whether you or your officials  
have had discussions with the NGOs and the 
SSPO on how a third-party right of appeal might  
operate effectively? 

Richard Lochhead: That debate is very much 
an offshore version of the debate on the onshore 
third-party right of appeal, which Parliament  
considered in the previous session and under the 
previous Administration. The decision was taken 
then to reject a third-party right of appeal in the 
terrestrial context. We take a similar view in the 
offshore context, and for the same reasons. Such 
a right could frustrate the progress of appropriate 
developments and would open up the possibility of 
vexatious third-party appeals that would slow 
down the process enormously. We will have rights  
of appeal for some people, such as those whose 
licence applications are rejected, but we are ruling 
out a third-party right of appeal. 

Liam McArthur: I accept your analysis, but I 
was surprised that the SSPO was fairly  
comfortable with the notion of a third-party right  of 
appeal. I presume that that organisation‟s  
members would be in the firing line of objections 
through the appeals process. 

Richard Lochhead: Sure. I will consider the 
SSPO‟s comments, but a third-party right of 
appeal would, of course, be available not only to 
the aquaculture sector. If we gave it to one sector,  
it would have to apply to all kinds of developments  
at sea, so as far as I am concerned, the argument 
remains. 

Alasdair Morgan: I have a question about the 
remediation measures in section 35. The UK bill  
will allow remediation notices to cover 
compensation for damage caused and for 
restoration of damaged sites. The point has been 
made to us—I think that it is correct, although,  
frankly, section 35 does not exactly get the clear 
English mark—that the remediation procedures in 
section 35 will not allow that, but will simply allow 
the order of further steps to protect the 
environment. There is nothing about restoring the 
environment or providing compensation. Are we 
correct that there is a difference between the UK 
and Scottish bills and, if so, is it intentional?  

Richard Lochhead: I will ask the officials to 
respond, as they might have a better 
understanding of the UK bill in that context. 

Stuart Foubister: That is one of the provisions 
in the UK bill that has been amended during 
proceedings at Westminster, either since our bill  
was introduced or maybe shortly before that. To 
an extent, we have not caught up with those 
amendments. The intention is to give serious 
consideration to what has been done to the UK 
provision and, probably, to match it. 

Alasdair Morgan: One would think that a 
remediation notice, by its very nature, should 
remedy the defect rather than just stop what  
somebody has been doing.  

Stuart Foubister: There was a fair bit of debate 
about that in Westminster. 

Richard Lochhead: We will  write to the 
committee on that point, too. 

John Scott: Shetland Islands Council raised 
concerns about potential double charging for 
dredging, as there is the cost of a licence fee plus  
the sea-bed lease cost. Have you had discussions 
with the Crown Estate about that and, if so, can 
you tell us about them? Will there be double 
charging? 

Richard Lochhead: The only general comment 
I can make is to allude to what I said to Liam 
McArthur. Tried and tested dredging techniques 
that are recognised and have been in place for 
some time would be candidates for exemption 
from the licensing scheme. Although I cannot pre-
empt where we will be once the secondary  
legislation is put in place, I can say that it is  
certainly not our objective to implement double -
charging schemes for local authorities or anyone 
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else. However, I cannot say that  that will definitely  
not happen until we have t he consultation on the 
secondary legislation and the exemptions list is  
decided. I will take that point away with me.  

John Scott: That might be a yes or a no.  

The Convener: We move on to marine 
protection and enhancement, which is part 4. 

Elaine Murray: In the submissions and the 
evidence sessions before this one, concern has 
been expressed about the level of input from 
community groups in coastal communities and 
their participation in the process. COAST‟s written 
submission said that it was pleased with the 
suggestion in the consultation document that  
coastal communities might be able to nominate 
marine protected areas, but that does not seem to 
have been translated into the bill. Is there a reason 
why that is no longer considered to be 
appropriate? 

Richard Lochhead: I have been following the 
campaigning activities of COAST for some time. It  
has achieved a lot in highlighting some very  
important issues about local waters. I have met 
representatives from COAST on more than one 
occasion, but I do not necessarily agree with all  
the evidence that it has given to the committee.  
For the record, a couple of its references were 
inaccurate. One was about many wrecks on our 
sea beds being wrecked by trawling and other 
activities, but we have a list of many identified 
wrecks that are still in a natural condition on the 
sea beds.  

I dispute the assertion that there is no avenue 
for communities to nominate marine protected 
areas. It is important that we have set criteria by  
which areas can be nominated as candidates for 
marine protected area status, and we have to 
have some consistency. An important element of 
the bill is its attempt to achieve that. Of course, we 
are saying that marine protected areas should be 
a established on a scientific basis, so that is a 
prerequisite for any area that is nominated.  

There is a route for communities. They can go to 
the marine planning partnerships and propose any 
area that they think should be a candidate to be a 
marine protected area. If the local community in 
the form of the marine planning partnership agrees 
with that, it can contact Marine Scotland, which 
would set the proposed area against the criteria 
and do the necessary investigations to see 
whether the science exists to back up the 
proposal. It is extremely important to give 
communities an avenue. Lamlash bay is already 
subject to regulation through other means, which 
is obviously of direct interest to COAST. It is 
important for communities to have a say over their 
local waters. On the other hand, although we want  
to put that in place, we also want to ensure that  

objective criteria exist for any designation, along 
with the appropriate science.  

Elaine Murray: I want to press you on one of 
the differences between the Scottish bill and the 
UK bill. The UK bill sets up inshore fisheries and 
conservation groups whereas the Scottish bill  
refers only to inshore fisheries groups. Again, we 
heard concerns this morning that, although 
community and conservation groups could advise 
the IFGs, they would not have an executive place 
on the IFGs. Why is a different approach being 
taken here in Scotland to the level at which the 
conservation voice is heard? 

Richard Lochhead: We are starting from a 
different place than they are south of the border,  
and there are some fundamental differences in the 
UK bill. It addresses some of the issues that our 
bill seeks to address, but it also contains coastal 
access elements and other issues that you have 
mentioned. The bills are different in that respect. 

We have set up the inshore fisheries groups in 
the past year or two, and there has been a lot of 
heated debate about the membership of those 
groups. We have set down the membership at the 
moment because it was important to move the 
groups forward. Environmental organisations have 
the opportunity to provide input to the groups,  
although they are not members of the executive 
committees.  

As I said to the committee previously, the debate 
has taken place on the sustainable seas task 
force. Other forums have fed back to the 
Government that fisheries should continue to have 
their own mechanisms and legislation because 
trying to incorporate fisheries legislation into the 
marine environment legislation would become 
immensely complicated and difficult to administer.  

11:45 
Elaine Murray: Your reply suggests that you 

would be prepared to review the membership of 
the groups in the future. You have fairly recently  
had the report on the importance to the Scottish 
economy of sea angling. I can understand your 
desire to get things moving, but circumstances 
change. Is it a matter that you would return to—for 
example,  to allow the sea anglers a seat  at the 
table? 

Richard Lochhead: Do you mean in terms of 
inshore fisheries groups? 

Elaine Murray: Yes. 

Richard Lochhead: Inshore fisheries groups 
are established on the basis of commercial 
fisheries—that does not include the sectors that  
Elaine Murray may be thinking about. In all  issues 
such as this, the question is where we draw the 
line. If we set something up to give commercial 
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fisheries the opportunity to introduce fisheries  
instruments to manage their local fisheries, that is 
clear and understood. If we start expanding the 
role of inshore fisheries groups, they become 
different  beasts and it gets incredibly complicated.  
I am sure that all  of us around the table know that  
even within inshore fisheries groups, debates are 
taking place, and that there are complications from 
time to time. To compound that is not an attractive 
option.  

Marine protected areas are the avenue for al l  
kinds of protection. There is nothing to stop 
anyone who has a concern about the impact on 
the environment of any activity at sea to use 
MPAs. 

Peter Peacock: I want to follow up on a slightly  
different dimension of marine protected areas.  
There is general agreement —including from you,  
in announcements that you have made—about the 
degraded state of our marine environment over 
many decades. Indeed, the motivation for the bill  
is, in part, to address that. However, outwith 
MPAs, there is no great force in the bill to do 
anything to restore the health of the seas, which 
would benefit us all in the long term, help to 
sustain our communities and so on. Would it be 
helpful to strengthen the bill by requiring ministers,  
as a sort of overriding duty in all that they do about  
the seas, to think about the health of the seas as a 
primary objective of all our activity in the marine 
environment? Would that help to give some force 
to our aim of ensuring that, in decades to come, 
we have a better marine environment than we 
have today? 

Richard Lochhead: You have gone to the core 
of the issue. The role of the Government in this, as 
well as that of everyone else who uses our seas,  
is to ensure that we have healthy seas for the 
future. We are already committed to that and we 
are already signed up to obligations under 
European legislation to achieve that. Those 
obligations mean that we have to work through 
established networks of MPAs, through elements  
in the Marine (Scotland) Bill and through 
international commitments to achieve a healthy  
status for our seas in the years ahead. That does 
not just apply to Scotland—that is European Union 
policy. 

Peter Peacock: This legislation will hopefully  
endure for decades to come, and throughout those 
decades Governments will inevitably change.  
Would it complement EU obligations for Scottish 
law to place a duty on ministers, as a primary  
consideration in all they do about the seas, to 
have regard to the impact of the decisions that  
they make on the health of the marine 
environment? That would be a comparatively  
simple mechanism to put in the bill, which would 

put beyond doubt the duties of Scottish ministers  
in these matters.  

Richard Lochhead: I will certainly reflect on 
that suggestion. As a former minister, Mr Peacock 
will be aware that  ministers always take the view 
that, if something is already the case, they do not  
have to reiterate it in new legislation.  

Peter Peacock: Ministers do not always take 
such a view, I have to say. 

Richard Lochhead: The fact is that Scotland 
has already signed on the dotted line,  which 
means that we are now responsible for achieving 
a good, healthy status for Scotland‟s seas.  

Perhaps we can reflect on whether we should 
repeat that in the bill, but it is already the case. 

Bill Wilson: I have a few questions, both on the 
duty and on something that Wendy Kenyon from 
the Scottish Parliament information centre raised 
previously, so I suppose I might as well bring them 
in together. First, I have just a quick question on 
the inshore fisheries group‟s membership, which 
you said consisted of commercial groups. I 
understand that there were over 100 commercial 
charter boats in the Clyde about 20 years back. If 
there is such a presence of commercial charter 
boats, could they count as a commercial group for 
the purpose of inshore fisheries, given that millions 
of pounds are involved? 

Richard Lochhead: By commercial fisheries, I 
mean people whose livelihoods depend on going 
out to catch commercial fish stocks. A debate can 
always take place about whether people who take 
out anglers and the sea-angling fraternity can be 
regarded as having a commercial fisheries  
operation. However, we already have commercial 
fisheries legislation. I can only reiterate that the 
MPAs in the Marine (Scotland) Bill cater for the 
general protection of Scotland‟s marine 

environment. There is therefore a tool to provide  
an avenue for any public authority or community to 
pursue action to protect a part of Scotland‟s  

marine environment from whatever activity, if it 
thinks that that is necessary. 

It is important that we recognise that inshore 
fisheries groups are covered by commercial 
fisheries legislation and that those groups can 
come up with their own fisheries management 
plans for areas for commercial purposes, and they 
can propose to the Government that they wish 
new measures to help protect stocks to be 
adopted through the Inshore Fisheries Act 1984.  
The 1984 act covers that policy, while the Marine 
(Scotland) Bill covers the wider marine 
environment. 

Bill Wilson: To return to the MPAs, there is no 
duty to designate MPAs—none has been 
produced for discussion. Previously, when I asked 
officials about section 59, I was informed that an 
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area had to meet the scientific requirements to be 
designated as an MPA, but that an area‟s meeting 
the requirements will not necessarily mean that it  
will be designated as an MPA. Leaving aside the 
provisions in section 59(5)—that is, assuming that 
there is only one site and not two of equal value,  
and that ministers are not considering designating 
it as an MPA for another, sufficient reason—can 
you give me an idea of the reasons why a site that  
met the scientific criteria would not be designated? 

Richard Lochhead: There is a difference of 
approach north and south of the border, and within 
the wider debate. We have very much not taken 
the view that we must achieve certain targets and 
percentages of closed areas. Such a view is being 
taken elsewhere, and some people may think that  
it is valid, but I do not. I think that we should start  
from the need and the case, and not simply say 
that we want to find 30 per cent of our seas to 
close, or whatever. We should start from the 
bottom up. For that reason, we have avoided 
going down the route of duties which, by their very  
nature, are prescriptive. To impose a duty would 
mean that it would be incumbent on ministers to 
go out and identify areas of sea or the marine 
environment, and protect them if they met certain 
criteria.  

Someone earlier asked a similar question to Bill  
Wilson‟s, and I said that there may be areas of sea 

that do not have any uses, so there are no 
activities that could threaten the marine 
environment. However, there may be many 
important areas that have no activities, but which 
we want to designate to acknowledge their 
ecological value. We therefore believe that it is  
right to give discretion to ministers on when to 
designate.  

Bill Wilson: To continue on that theme, you 
referred in your letter of 8 September 2009 to  
“an ecologically coherent netw ork of … MPAs”.  

I note that the Convention for the Protection of the 
Marine Environment of the North-East Atlantic—or 
OSPAR convention—has guidance on the 
description of an ecologically coherent network,  
which refers to “representativity”, connectivity, 
replication and resilience.  

Do you recognise that as your definition of an 
ecologically coherent network, or is your definition 
different? If you accept OSPAR‟s definition, would 
you consider including in the bill a duty to ensure 
that there is an ecologically coherent network? If 
such an approach were taken, you could still  
decide not to designate a particular area.  

Richard Lochhead: We are subject to 
OSPAR—that is one of our international 
commitments—so we are obliged to establish a 
coherent network of marine protected areas. We 
pay attention to any definition of “coherent  

network”. David Mallon has done a lot of work on 

the issue, so perhaps this is a good opportunity for 
him to contribute. 

David Mallon (Marine Scotland): In the context  
of our signing up to the OSPAR commitment to 
develop an ecologically coherent network for the 
north-east Atlantic, it is important to highlight that  
the characteristics of ecological coherence to 
which Bill  Wilson referred are guidelines. All the 
countries  around the north-east Atlantic are 
considering the guidelines in order to ascertain 
which elements they want to apply when they 
contribute to the network.  

The MPA guidelines that we are developing in 
co-operation with the Joint Nature Conservation 
Committee and SNH will be based on science and 
will take account of the OSPAR guidelines. The 
Scottish guidelines will articulate elements that we 
regard as being valuable for the purposes of the 
creation of an ecologically coherent network. 

We were asked earlier for an example of an 
instance in which we might not accept a proposal,  
even though it might meet the criteria. I think I can 
give an example. Representativity is a difficult  
concept. It is trying to get at the idea that although 
common features will be found in lots of places,  
coherence might require one or more sites for that  
feature. If a feature is very common, it is 
conceivable that many areas would meet the 
criteria, but there would be no need to designate 
them all as MPAs, especially as we would be 
taking a three-pillar approach to nature 
conservation and recognising the role of wider 
species protection, the wider planning system and 
wider marine policies. 

Bill Wilson: As I understood it, you were saying 
that there is a requirement under European 
regulations only in relation to a certain section of 
the sea. I presume therefore that the bill could 
include a duty to ensure an ecologically coherent  
network—however you defined that—for all  
Scotland‟s seas. You would have an obligation to 
create a network of MPAs, but you would not have 
to specify exactly what spot they had to go in,  
which would allow for the possibility of saying,  
“There are three or four examples of this, and this  
is the one that we are going to keep.”  

David Mallon: Yes, but as the cabinet secretary  
said, we have taken the view that the bill does not  
need to repeat what we have already signed up to.  
We have included a duty to report the extent to 
which the designated MPAs contribute towards an 
ecologically coherent network. We think that that is 
sufficient. 

John Scott: Perhaps that takes us nicely to our 
next question. Why have the Scottish ministers 
adopted a policy of presumption of use within 
MPAs? On one hand, sea anglers, for example,  
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want to adopt the precautionary principle in MPAs, 
to provide greater protection; on the other hand,  
the renewables industry is afraid that there will be 
too much protection and that it will not be able to 
build offshore plat forms. Can the cabinet secretary  
reassure both parties? Can you say on one hand 
that the approach will not render MPAs pointless, 
while reassuring the renewables industry on the 
other? How will you strike a balance? 

Richard Lochhead: I will  do my best. Let me 
talk about the purpose of the marine policy  
statement, which will be reflected in the marine 
plan for Scotland. The nation, the Government and 
the Parliament want to set out what we expect  
from Scotland‟s seas and our aspirations to 
protect our seas. We want to ensure that our seas 
continue to sustain hundreds of thousands of jobs 
in Scotland. I think that most members believe that  
our seas can contribute towards tackling climate 
change and supplying food for the table, and that  
through wildlife tourism we can enjoy the 
fantastically rich natural heritage that exists below 
our waves—and above, in our seabird 
populations. That is our starting point as a nation. 

12:00 
We must ensure that we can strike the right  

balance between the competing interests that use 
our waters. The purpose of the Marine (Scotland) 
Bill is to bring the planning system to our seas;  
ensure that the competing demands can exist side 
by side; protect our waters; ensure that where we 
are responsible for being good stewards of our 
marine environment we can introduce MPAs; and,  
at the same time, meet our international 
obligations. It is all about striking a balance and I 
hope that the bill provides the tools with which we 
can respond to competing demands, pressures 
and challenges. 

Once the marine plan for Scotland is up and 
running, we will review it within five years. We will 
work with our stakeholders and communities  
around Scotland‟s coast to ensure that we are 
achieving the plan‟s objectives, and Parliament will  
of course have a major opportunity to scrutinise 
the bill‟s success or otherwise. As I say, it is a 
balancing act. I hope that the tools in the bill  
achieve that balance and give some reassurance 
that any future decisions are taken for the right  
reasons and according to criteria that we can 
justify. 

Liam McArthur: Where there has been 
resistance to MPAs, it has been born out of the 
fear that any activity or development will be 
prevented in them. However, you have tried to 
reassure us on that point this morning.  

In arguing for a presumption of use, Scottish 
Renewables has said that although the 

presumption is fairly clearly set out in the policy  
memorandum, its presence in the bill is far more 
ambiguous. Will you take away that concern and 
find out whether more can be done to reflect in the 
bill the policy memorandum‟s intentions?  

Richard Lochhead: I will reflect on that.  
However, as ministers and indeed the Parliament  
need to remember, a balance must be struck 
between policy and the legislation that delivers it.  
Policy evolves and when it evolves to the point  
that the original legislation does not contain the 
necessary tools to deliver it, the legislation needs 
to be changed. In this case, however, we have laid 
out our policy in the policy memorandum to which 
you referred, and we hope that the bill will deliver 
the tools with which to achieve it. The fact is that  
the more that policy statements are put in the bill,  
the more the possibility is raised of all kinds of 
legal debates in the future. 

I will reflect and come back to the committee on 
the matter, but my instinct is that putting 
something like presumption of use in the bill will  
affect the balance that we are t rying to strike. If it  
is set out as a policy, we can say that we hope it  
will be achieved with the tools in the bill. We have 
to draw the line somewhere.  

The Convener: I am conscious of the time and 
the fact that we still have two sections to discuss. 

Alasdair Morgan: Sorry—I want to raise a small 
technical point that I hope will prove intellectually  
coherent.  

With regard to the offences in part 3, which are 
set out in sections 82 to 85, the witness from 
COAST suggested that section 85(2) exempted 
anyone who was fishing from the provisions in 
sections 83 and 84. It struck me that the 
exemption was not quite as blanket as that, but  
the fact is that sections 83 and 84 contain 
exemptions for people who commit damage to a 
protected feature or marine historic asset if they 
are carrying out a lawful operation, and so on.  
Given that sections 83 and 84 already contain 
such exemptions, why was the further exemption 
in section 85(2) thought necessary? It seems only  
to add an unnecessary  exemption when,  under 
sections 83 and 84, someone who commits  
damage incidentally or accidentally can plead that  
as a defence.  

Richard Lochhead: I will give that interesting 
point some more thought and come back to you. It  
has not been brought to my attention before,  
which, I suppose, justifies the process of evidence 
taking by committees. 

The Convener: As I said, I am conscious that  
time is marching on and that we still have two 
sections to discuss. I ask members for brief 
questions and panel members for brief answers.  
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Bill Wilson has a question about the 
conservation of seals. 

Bill Wilson: Will you impose any conditions on 
the licences, such as marksmanship, range or 
seasonality? Will the licences be issued on a 
group or an individual basis? 

Richard Lochhead: The bill gives us the 
opportunity to modernise the legislation to protect  
seals. We have taken the view that although we 
will not prevent the culling of seals full stop, we will  
ensure that all situations are licensed. The licence 
conditions can be varied. The bill explains to some 
extent the kind of factors that could be taken into 
account. It is perfectly possible to take into 
account marksmanship or training and so on as 
part of the licence conditions. We are considering 
where to go with that.  

You asked whether the licences would be for 
groups or individuals. The Moray Firth seal 
management plan has been very successful and 
has influenced our thinking on the future of seal 
legislation, and the changes that we could 
implement. My understanding is that the plan has 
promoted the concept of licences for groups. We 
would be keen to take that forward as an option,  
so the licences could be for either groups or 
individuals. 

Elaine Murray: Obviously, the culling of seals is  
quite a contentious issue. Some animal welfare 
groups would like all non-lethal methods of 
deterring seals to be used before shooting, and 
believe that shooting should be the last resort to 
deal with seal attack. As a licensing condition,  
would you seek some form of pre-scrutiny so that  
you could be assured that all other forms of 
deterrent had been tried, such as acoustic 
methods and anti-seal netting, before we got as  
far as issuing a licence to kill the seals? 

Richard Lochhead: The short answer is yes.  
The bill outlines conditions that already have to be 
taken into account, and some of the conditions 
under which the killing of seals is permitted. We 
would want to learn from the Moray Firth seal 
management plan because it has been good at  
addressing alternative means of controlling seal 
populations. For example, the plan has a code of 
practice that people have to follow. It is policies  
such as that that we would want to take forward.  
We would be keen to explore your suggestion.  

Elaine Murray: The bill considers only the 
condition of having a licence in a seal 
conservation area rather than in the seas in 
general. Is that still the case? 

Richard Lochhead: To clarify your question— 

Elaine Murray: Is it the intention that a licence 
to shoot a seal would apply only in seal 
conservation areas or would it apply throughout  

the seas? There was some doubt about that when 
we were taking evidence last week. 

Richard Lochhead: The requirement for a 
licence? 

Elaine Murray: Yes. 

Richard Lochhead: It would apply throughout. 

Peter Peacock: The legal position is that no one 
is allowed to shoot a seal unless by licence, so 
getting a licence to shoot a seal is a major step.  
We have had conflicting evidence about how seal 
kills should be reported. On the one hand, the 
salmon farming industry suggests that seal kills  
should be reported annually. On the other hand,  
other groups and individuals say that it would be 
helpful to monitor what is going on if it was 
reported much more frequently. The bill says that  
a report to Scottish ministers should be done 
“as soon as reasonably practical” 

after the shooting incident. That is open to wide 
interpretation. Would you be happy to tighten that,  
not only so that there was more regular reporting 
than annually for the purposes of monitoring and 
so on, but to reflect the seriousness of shooting a 
seal? 

Richard Lochhead: I will certainly reflect on 
that. There is, of course, no obligation to report at  
the moment. The debate that is going on in the 
media always interests me. Some organisations 
claim that thousands of seals  are shot dead every  
year in Scotland by certain individuals, companies 
and organisations, but there is no evidence 
whatsoever that that is the case. However, it might  
be argued that there is no evidence whatsoever 
that that is not the case, so the key is to get 
information to hand and make it the law that  
people must report seal kills. I ask members to 
bear in mind that the starting point is that we do 
not have such information. 

On the timescale for reporting, we will  certainly  
reflect on whether the phrase 
“as soon as reasonably practical” 

requires to be tightened, but the starting point is  
that there is no way of getting the relevant  
information at the moment.  

Peter Peacock: I gladly acknowledge your 
point. The provision is new and welcome, but it 
might be helpful to everybody if there was a more 
precise definition or i f guidance was issued that  
said what is meant by the phrase 
“as soon as reasonably practical”.  

Richard Lochhead: That is a fair point, and I 
will reflect on it. 
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The Convener: You may be aware that, in its  
written evidence, the Hebridean Partnership 
stated: 

“Summary conviction is insuff icient and may prevent 

„case law ‟ improvements. All penalt ies are too lenient.”  

Are you content that the provisions on seals in the 
bill will be effectively policed and enforced? You 
have said that the police will be responsible for 
policing and convictions in most cases, but you 
have also said that Marine Scotland officers could 
occasionally become involved. Will you give an 
example of when the police and Marine Scotland 
officers will be involved and how there will be 
enforcement? 

Richard Lochhead: There have been high-
profile cases in Scotland in which people have 
been prosecuted for shooting seals when they 
were not supposed to do so. Therefore, it is clear 
that there is enforcement. I am happy to write to 
the committee about the matter—perhaps we can 
speak to the police, for example—but my 
understanding is that, given the nature of such 
activities, there is a lot of local intelligence in some 
of the communities in which such offences take 
place, as members can imagine. I am therefore 
confident  that the provisions can be enforced. It is  
clear that Marine Scotland will  have a role 
because it will be able to enforce the legislation.  
Likewise, the police will be able to take 
enforcement action under the existing legislation.  
As I say, I am confident about enforcement, but I 
am happy to get back to the committee with more  
views on it. 

The Convener: Okay. 

We move to the final part of the bill, on common 
enforcement powers.  

Liam McArthur: Section 132 provides the 
power to marine enforcement officers to direct a 
vessel or marine installation to port  if the officer 
believes that an offence may be being committed.  
We received oral evidence on that matter from the 
British Ports Association and from Orkney Islands 
Council last week. The concern is that there is a 
lack of clarity about the terms under which the 
power would be used. There also seems to be a 
lack of clarity about how the power would operate 
alongside the power that the secretary of state‟s  
representative currently has to direct a vessel into 
port. I think that the United Kingdom Government 
financially underwrites SOSREP‟s decision. It  
would be helpful to hear the cabinet secretary‟s  

views on the circumstances in which the power 
would be used and on where liability would lie 
should there be any environmental damage or any 
other cost relating to such action.  

Richard Lochhead: Again, I will speak to our 
lawyers and get back to the committee on that. My 
initial comment is that the powers are largely  

similar, if not very similar, to the existing powers  
that we have in fisheries legislation. We are not  
reinventing the wheel with the bill. However, I will  
double-check and get  back to the committee on 
the issue for clarity. 

12:15 
The Convener: I have a general question. Do 

the common enforcement powers in the Scottish 
bill parallel those in the UK bill so that the 
enforcement system for planning and conservation 
is wholly consistent from zero to 200 nautical 
miles? Indeed, do we need such consistency? 

David Palmer (Marine Scotland): The powers  
are very close to the ones that are set out in the 
UK bill. Indeed, the power to direct a ship to port,  
which was mentioned in the previous question,  
came to the Scottish bill through the UK bill, so 
that will be a UK-wide power.  

John Scott: The Finance Committee‟s report  

expresses concern about how some of the 
costings and financial estimates were determined,  
and particularly the costs to local authorities. Argyll 
and Bute Council estimates that it will require four 
full-time professional staff for regional marine 
planning, but Government estimates in the 
financial memorandum suggest that only two will  
be required. How valid are the estimates in the 
financial memorandum? Can you give more 
clarification of what will be expected of local 
authorities? 

Richard Lochhead: Any costs that fall to local 
government will be taken into account, as ever, by  
the settlement with local government. We will have 
our own budgets within Marine Scotland to fulfil  
many of the measures that will have to be taken in 
setting up the plans. Clearly, a lot of the work will  
fall to Marine Scotland, particularly the scient ific  
aspects of the marine plans.  

At this early stage,  we have done our best to 
outline what we believe the costs will be for local 
authorities, and they are making their own 
estimates. The two sets of estimates do not  
always match, but we will remain in close contact  
with local authorities. I will certainly write to the 
committee if we have any more information on 
how the local authority that was mentioned 
reached its figure and how we reached ours.  

John Scott: If local authorities‟ estimates prove 
to be more accurate than yours and there is a 
shortfall, will you be happy to reimburse them? 

Richard Lochhead: I am saying that that will be 
taken into account. 

Linda Rosborough: Argyll and Bute Council‟s  

evidence perhaps contained a slight  
misunderstanding of the details in the financial 
memorandum. We identified £100,000 in relation 
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to the partnership costs and another £100,000 in 
relation to the costs of implementation. That would 
equate to at least four staff. Over and above that,  
we identified separately the full cost of preparing a 
marine plan, including data collection,  
environmental assessment and the plan process. 
Taken together, the separate sums that we have 
identified add up to considerably more than four 
staff.  

Liam McArthur: Argyll and Bute Council was 
mentioned, but other councils have expressed 
concern that the lack of clarity about the 
responsibilities that will fall to them makes it 
difficult to establish costs. 

The cabinet secretary said that a lot of 
responsibility for delivering aspects of the bill will  
fall  to Marine Scotland. That  was certainly echoed 
during our visit to its offices in Aberdeen at the 
beginning of our evidence gathering. Marine 
Scotland appeared to be seriously concerned 
about the resource implications for its organisation 
of the increased powers and responsibilities that it  
will have under the bill. Has that been resolved in 
recent months? Are you confident that Marine 
Scotland has the wherewithal to deliver on its  
responsibilities out to 200 miles and all the other 
functions that it has? 

Richard Lochhead: Yes. I know from speaking 
to staff on the vessels in particular that they are 
excited about the new responsibilities that they will  
have and the fact that they will play a role in 
protecting the wider marine environment as well 
as implementing sea fisheries legislation. There is  
no evidence that there will be a huge increase—at  
this point, in the changeover time—in the 
enforcement measures that will have to be taken 
beyond 12 miles. Most of the activity at sea occurs  
from zero to 12 miles. 

As part of its day-to-day operations, Marine 
Scotland will have extra responsibilities under the 
bill and more responsibilities from zero to 12 miles.  
It is difficult at this stage to pin down exactly how 
much greater its resources will have to be for it to 
meet the requirements of the bill. 

Liam McArthur: There is no doubt that  Marine 
Scotland was excited about the new 
responsibilities, be they for mapping or 
enforcement, but it certainly expressed concern 
that it would struggle to meet them with the 
resources that it had available. You are 
confident— 

Richard Lochhead: I am unaware of that  
concern. It has not been expressed to me. Clearly,  
when there are new responsibilities, it is always a 
matter of concern to ensure that adequate 
resources are in place. We are all concerned 
about that. That is why we are ensuring that the 
resources will be in place.  

Bill Wilson: Part 3 of the bill regularly refers to 

“legitimate uses of the sea”.  

I suspect that anybody who uses the sea or plans 
to do so will consider what they do to be a 
legitimate use. It might help to have clarification of 
what a legitimate use is. 

Richard Lochhead: Yes. We have been 
thinking about that. To put it on record, we will put  
it in writing to the committee, because I know that  
some organisations may find that helpful. 

The Convener: I thank the cabinet secretary  
and his officials for their attendance. If we could 
have any supplementary evidence that you 
promised by Monday 14 September, that would be 
helpful. It can then be circulated before we start  
drafting our stage 1 report. 

That concludes the public part of today‟s  

meeting. I thank the press and public for their 
attendance.  

12:22 
Meeting continued in private until 12:33.  
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9 September 2009 (20th Meeting, Session 3 (2009)) – Supplementary Written Evidence 

SUPPLEMENTARY SUBMISSION FROM CLYDE INSHORE FISHERIES GROUP 

 
Clyde Inshore Fisheries Group (Clyde IFG) thanks the Rural Affairs & Environment Committee for 
the opportunity to provide supplementary evidence on the Marine (Scotland) Bill (the Bill). 

 
Following the Oral Evidence session on 9

th
 September 2009 Clyde IFG wishes to clarify a number 

of points of evidence and submit a number of additional comments which Clyde IFG was not able 
to make during oral evidence.  Clyde IFG would also ask the Committee to consider its concerns in 
relation to Part 5 of the Bill on which to date, Clyde IFG has made no comment. 

 
Clyde IFG would like to clarify a point made during the evidence session on 9

th
 September 2009.  

Dr Sinclair worked as a Senior Lecturer and Researcher at CQ University in Queensland during the 
period Jan 2003 – Apr 2008.  During that time he actively engaged in a number of marine biology 
research projects within the area designated as the Great Barrier Reef Marine Park. All such 
activities require strict adherence to the rules, regulations and permitting conditions. In addition, Dr 
Sinclair was also a member of the Local Marine Advisory Committee for the Capricorn Bunker 
section of the GBRMP and gained a good understanding of the workings of the Great Barrier Reef 
Marine Park Authority in respect of it‘s rules, regulations and designations of different ―Zones‖ for 
activities within the GBR. 
 
Clyde IFG questions statements made by members of the oral evidence panel who suggested that 
Clyde fishermen have failed to implement conservation measures in line with other Scottish 
fishermen.  Clyde fishermen have been at the forefront in measures to reduce effort.  For example, 
a number of Clyde Nephrops fishermen are voluntarily using 160 millimetre (mm) mesh sizes 
where regulations demand a mesh size of 120mm. This measure is being promoted by Clyde 
fishermen albeit that Nephrops sizes in the Clyde are historically smaller than those found in other 
Scottish prawn fisheries. 
 
Other Clyde initiatives have included campaigns to increase Minimum Landing Sizes (MLS) for 
species such as Lobster, Brown Crab and Velvet Crab and a vessel size limit which prohibited any 
vessel of greater than 70 feet in length working the area. Finally, the long-established agreement to 
prohibit mobile gear at weekends provides a clear indication of the commitment of fishermen on the 
Clyde to reduce fishing effort. 

 
Clyde IFG feels that the proposed measures in Part 5 of the Bill are not sufficient to ensure 
effective management of seal numbers. It has been suggested that there are factors impacting 
upon the numbers of juvenile fish within the Clyde IFG region.  As was indicated by Clyde IFG at 
the evidence session on 9

th
 September, while there are varying numbers of juvenile fish (of all 

developmental stages) present, there are also a huge number of natural factors impacting on the 
survivability of these individuals throughout the period of their maturation.  We would suggest that 
one of the main factors affecting fish mortality and fish numbers is increasing seal numbers.  
Anecdotal evidence from members of Clyde IFG would suggest that it may be more than 
coincidental that areas such as the Clyde IFG region which have significant issues with baseline 
and recovering fish stocks also have significant numbers of seals.  The impacts of compensatory 
versus depensatory mortality in juvenile fish populations is a highly dynamic process with many 
stochastic interactions but one which has some fairly fundamental precepts. 
 
There is a general misconception that the more No Take Zones we have the better.  Normal fishing 
practice is to work an area and take a catch then move on before the stocks in that area are fished 
down to a level which will cause delayed reproduction of those stocks.  The effect of multiple No 
Take Zones is to displace the fishing effort into an ever reducing productive area. This will cause 
sustainability problems in those areas and in the Clyde in particular as outlined in the Appendix of 
our first submission to the Committee (dated 13

th
 August, 2009). 
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Summary 
 

 The Clyde Marine Region should follow the boundaries of the Clyde IFG and such an 
approach should be considered around the Scottish coast. If this is not practicable 
we would urge the Committee to consider that if Marine regions are wider than IFG 
boundaries, their peripheral constraints would recognise the existing IFG area 
structures. 

 
IFGs should act as sub-groups to the Marine Regional Partnerships and their relevance 
should be reflected through automatic representation on the Marine Region‘s executive 
body.  Such a structure would ensure that a body with expertise on fisheries matters 
oversees the process in each area.  Consistency on a National basis would also be achieved 
under such a structure.  Above all, Clyde IFG hopes that Marine Scotland would chair these 
Regional Partnerships. 

 
There must be a presumption in favour of existing operations in each Marine Region and a 
working assumption should be implemented to ensure that this occurs.  The selection criteria 
being developed by SNH should be instrumental in determining that this presumption 
becomes enshrined in the process. 

 
All forms of MPA designation must have regard to the socio-economic consequences of 
designation and the effects of reducing potential fishing areas. There needs to be a working 
assumption that existing activities are compatible with any proposed MPA.  Any such 
designation should only take place following suitable consultation with local fishermen. 

 
Clyde IFG remains supportive of the exception for sea-fishing activities and would request 
that this provision remains in the Bill notwithstanding any alterations made to the UK Marine 
and Coastal Access Bill in this regard. 
 
Clyde Inshore Fisheries Group 
14 September 2009 
 

 
SUPPLEMENTARY CORRESPONDENCE FROM CABINET SECRETARY FOR RURAL AFFAIRS 

AND THE ENVIRONMENT 

 
Thank you for the invitation to give evidence on Wednesday 9 September.  I very much enjoyed the 
session and found the discussion very useful in examining a number key concerns and identifying 
issues for further consideration.  I agreed to provide the Committee with supplementary information 
on a number of issues in relation to the Marine (Scotland) Bill. 
 
Part 2 – Marine Planning 
 
Clarify Costs to Local Authorities for Marine Planning 
 
The financial memorandum sets out the anticipated total costs for regional marine plans. We 
recognise the need for flexibility to cope with the variety of circumstances around Scotland‘s 
coasts.  Our proposed approach allows for variations with either partnerships or an existing public 
body such as a local authority leading the production of plans. 
 
The costs for local authorities with regards to marine planning will depend on the extent of their 
involvement in a Scottish Marine Region (SMR).  I have indicated we intend to consult on the 
boundaries of the SMRs and this will need to happen before we can begin to engage in the 
development of the governance structures of the SMRs.  Nonetheless I remain committed to a  
partnership approach and where a local authority assumes lead body responsibilities Marine 
Scotland would provide resources to support the additional costs of this new function. 
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Part 3 – Marine Licensing 
 
Shellfish –growing waters 
 
I fully understand the shellfish industry is somewhat anxious regarding the changes to the 
designation of shellfish growing waters under the Water Framework Directive.  The Water 
Framework Directive (WFD) was introduced in 2000 to establish systems to manage the water 
environment, and was transposed into Scots Law in 2003.  It applies to all water in the natural 
environment - rivers, lochs, estuaries, coastal and underground water. The main objectives of the 
WFD are to prevent deterioration, and to protect, enhance, and restore all bodies of surface and 
ground water with the aim of achieving good surface water status by 2015, with extended deadline 
applicable until 2027. 
 
The EU requires that under the WFD, Member States should give at least equivalent designated 
protection to waters currently protected under the Shellfish Waters Directive (SWD).  All Scottish 
shellfish growing waters currently comply with the required mandatory environmental standards for 
2015, and the WFD aims to maintain this compliance level and increase the number of waters 
achieving guideline standards. 
 
The objective of the existing SWD: to protect and, where needed, improve the quality of shellfish 
waters in order to support shellfish (bivalve and gastropod molluscs) life and growth, and thus 
contribute to the high quality of shellfish products directly edible by man will be adopted as the 
driver for environmental objectives for each shellfish water as a protected area under the WFD.  
Present standards of the SWD will apply up until 2013.  Standards may then be reviewed, but the 
objective for the protected area will still be taken into account, so shellfish growing waters will still 
be protected, even if not designated as previously.   The Scottish Government has advised SEPA 
to make this information more transparent in the final River Basin Management Plans, which are 
shortly to be submitted for Ministerial consideration, and published in December 2009. 
 
The Scotland draft RBMP and the joint draft RBMP for Solway Tweed River Basin District can be 
found at http://www.scotland.gov.uk/Topics/Environment/Water/WFD.  The Protected Areas (Annex 
5) of the Scotland draft RBMP contains detail on shellfish growing waters. 
 
Remediation Notices and Compensation 
 
The Marine (Scotland) Bill as far as possible mirrors the remediation notice and compensation 
provisions within the UK Marine and Coastal Access Bill.  However, the clause on remediation and 
compensation in the UK Bill was amended at the House of Lords Report stage in May 2009 after 
the introduction of the Marine (Scotland) Bill.  There had been concerns that the clause as 
originally drafted would not enable the environment to be restored to the condition it had been in 
before the harm or interference had been caused.  Amendments were agreed that would allow the 
restoration of the environment under a remediation notice as well as providing for compensatory 
steps elsewhere if remediation at the site of harm itself was not reasonably practical.  I will consider 
similar amendments for Stage 2 of the Marine (Scotland) Bill. 
 
Charging for dredging 
 
We sought views on charging in the consultation ―Sustainable Seas for All‖ and consultees 
suggested that charging based on cost recovery would be the best way forward.  I therefore intend 
to consult on a charging regime before commencing the licensing aspects of the Bill. Clearly non 
exempted dredging activity will need to pay any licence fee that is levied.  The discussion in 
committee centred around the possibility of a double licence fee covering the licence fee and a 
payment for a sea bed lease from the Crown Estate.  These 2 payments are different and are for 
different things much in the same way that council tax payments and house rents are different.  In 
addition it is my understanding that the Crown Estate does not levy a lease charge where dredging 
and disposal of dredge spoil is undertaken, though it may levy a charge if the dredge spoil is put to 
―beneficial‖ use. 
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Legitimate use of the Sea 
 
I have considered further the definition of ―legitimate‖ use.  It would appear to be a historical term, 
and is mentioned in the United Nations Convention on the Law of the Sea (UNCLOS) 1982.   The 
term is also in the Food and Environment Protection Act 1985 in determining whether to issue 
licences for disposal of substances or articles in the sea.  There are references to ―legitimate uses 
of the seas‖ in a number of sections in the Bill, however a ―legitimate‖ use will depend on the facts 
and circumstances in the area concerned.  Therefore, it would seem incredibly difficult, if not 
impossible, to define exactly what would be considered ―legitimate use‖ in all cases. 
 
Part 4 – Marine Protection and Enhancement 
 
Presumption of use 
 
We discussed presumption of use and whether I could provide reassurance to both industry and 
conservation interests that it would not render MPAs pointless.  The presumption of use for MPAs 
was an important element of the consensus position reached by the SSTF.  MPAs can take a 
variety of forms as can the management approaches required for individual MPAs. We plan to 
designate areas based on science to recognise their value, including the contribution that Nature 
Conservation MPAs can make to a network of MPAs.  We do not wish to restrict activities that are 
not damaging and the management requirements for individual MPAs would be considered 
following designation.  The Bill would provide a range of possible management tools for MPAs – 
from reliance on marine plans and licensing of marine activities to the introduction of conservation 
orders and management schemes.  Considering the management requirements of individual MPAs 
will help determine whether an MPA needs a more tailored approach as provided by conservation 
orders or management schemes.  Even where this more tailored approach is considered necessary 
I anticipate that only a small number of the activities taking place in a MPA will need to be restricted 
and that in most cases social and economic uses are likely to be compatible with the protection of 
features for which a site is selected.  As I said at committee the presumption of use is covered in 
the policy memorandum and I remain of the view that is sufficient. 
 
Exemptions 
 
There was an issue whether section 85(2) exempted anyone who was fishing from the provisions in 
sections 83 and 84.  Section 85(2) provides a specific defence for fishing activities over and above 
the more general defences provided by sections 83(3) and 84(3).  It is possible to think of situations 
which would be covered by the section 85(2) defence but which would not fall within whichever of 
section 83(3) or 83(4) was relevant.  The overall intention is not to criminalise fishermen acting 
legally and section 85(2) seeks to strike a balance by providing a defence that is proportionate, 
reasonable and appropriate.  Taken together I believe sections 85(2)(a) and 85(2)(b) achieve that 
balance but I am aware that there has been debate at Westminster on the equivalent provisions in 
the UK Bill.  I understand that UK Ministers are considering the options.  My officials are liaising 
with UK Government interests on that and considering whether it would be useful to propose an 
amendment to the Marine (Scotland) Bill to ensure consistency on this point inside and outside 
12nm in the seas around Scotland. 
 
Duty to regard impacts 
 
We had some discussion regarding the wider debate around the balance between duties and 
powers.  In particular I was asked if it would complement EU obligations to place a duty on 
ministers, as a primary consideration in all they do about the seas, to have regard to the impact of 
decisions that they make on the health of the marine environment. The issues are complex and we 
are in parallel working with the UK Government on legislation to transpose the Marine Strategy 
Framework Directive which will require us to work towards achieving good environmental status in 
Scottish waters.  Also Scottish ministers are already under a duty to further the conservation of 
biodiversity at sea under the terms of the Nature Conservation Act 2004.  In these circumstances I 
am not convinced that a specific duty on the health of the marine environment would be very 
meaningful. 
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Part 5 – Conservation of Seals 
 
Reporting 
 
The issue of what might constitute reasonable and practical reporting of seal shooting under 
licence is one of many such issues in relation to seal licensing under the Bill that are in the process 
of discussion with key stakeholders, including SSPO and Advocates for Animals. The Scottish 
Government is actively seeking such stakeholder views and intends to develop thereafter a 
reasonable and practical approach to reporting under the new licence system. 
 
Enforcement 
 
The Bill has improved enforcement of seal legislation by making what constitutes an offence much 
clearer – i.e. killing, injuring or taking a seal except under licence or on welfare grounds.  This 
resolves the confusion under the previous Conservation of Seals Act 1970 caused by the existence 
of general exceptions, such as the so-called ―netsmen‘s defence‖, which were not clearly defined.  I 
previously indicated that I am considering a Stage 2 amendment that the police and Marine 
Enforcement Officers should both have responsibility for enforcement of the seals legislation in 
order to maximise their ability to pursue offenders against seals whether on land (where most such 
offences occur) or at sea. 
 
Part 6 – Common Enforcement Powers etc 
 
SOSREP 
 
My understanding is that the SOSREP (the Secretary of States Representative for Maritime 
Salvage and Intervention) role is limited to salvage operations - essentially a ‗command and 
control‘ function which allows SOSREP to intervene and take charge of salvage operations where 
there is a risk of pollution.  The powers of SOSREP in relation to Safety directions come under 
section 108A and Schedule 3A of the Merchant Shipping Act 1995 as inserted by the Marine Safety 
Act 2003.  These powers are somewhat different to the enforcement powers in the Marine Bill. 
They relate to ships where an accident has happened to or in the ship, the accident has created a 
risk to safety or a risk of pollution by a hazardous substance and the direction is necessary to 
remove or reduce the risk. 
 
In enforcement operations it is often necessary to direct a vessel to port to carry out investigations 
and necessary enquiries for a number of reasons.  It may be that any necessary tests or 
investigations require to be conducted in a stable environment, or it could require all or part of the 
cargo to be discharged to allow it to be properly examined, or the investigations may require the 
involvement of shore-based services or experts.  These powers are generally only available when 
enforcement officers have reasonable grounds to suspect that the vessel concerned is involved in 
the commission of an offence and are not exercised lightly given the associated practical 
considerations.  These powers are therefore distinct from the role played by SOSREP in marine 
salvage operations, an activity which is un-connected with enforcement. 
 
I am writing to you separately about Government amendments to fisheries legislation possibly 
being brought forward at Stage 2 of the Bill. 
 
I hope that this additional information is helpful to the Committee. 
 
Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and the Environment 
18 August 2009 
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ANNEXE E: OTHER WRITTEN EVIDENCE 

 
SUBMISSION FROM ANIMAL CONCERN AND SAVE OUR SEALS FUND 

 
Before giving my comments on the Marine (Scotland) Bill I would like to give you some background 
on my involvement in marine issues and explain why I believe the process for drafting the Bill was 
flawed and why some of the information given out by the Scottish Government on marine issues 
has been very inaccurate. 
   
I have been involved in marine conservation and animal protection for nearly 30 years. In 1988 I 
investigated and instigated the first and only successful prosecution under the Conservation of 
Seals Act 1970 (CSA). In the last year I have proved that I know more about the CSA than the civil 
servants who administer the Act and advise the Scottish Government on marine issues. Since 
2002 Ministers have been advised that under the CSA salmon farmers cannot shoot seals during 
the close seasons. The fact is that I tried to set this precedent in the 1980‘s and it was turned down 
by the Secretary of State for Scotland who ruled fish farmers are exempt from prosecution for 
shooting seals during the close seasons under Clause 9(1)(c) of the CSA. In the last 8 months the 
police and the PF service have confirmed that this is still the case and, despite the opinions 
expressed by Marine Scotland and the Minister, no attempt will be made to prosecute any fish 
farmer for shooting seals during the close season. 
 
In the 1980‘s and 90‘s I campaigned (unsuccessfully) to give courts the power to seize the trawlers 
of skippers convicted of illegal ―black fish‖ over-quota landings and for those vessels to be drained 
of fuel and sunk to create artificial reefs thus providing no-fish zones and fish breeding sanctuaries. 
I warned that commercial over fishing and illegal landings would cause fish stocks to collapse and 
switching fishing effort from the North Sea to the Atlantic would create a similar situation there.  
Sadly all this has come to pass and even today illegal fish landings still take place. In November 
2007 the Private Secretary to the Crown Agent threatened legal action should I make public 
information sent to me by an anonymous source within the Scottish Government concerning a 
diplomatic dispute between the Governments of Scotland and Ireland over evidence of black fish 
landings at Scottish ports by Irish skippers. 
 
I and several other pro-seal lobbyists have constantly been denied membership of the Scottish 
Seals Forum (SSF), the body appointed by what is now Marine Scotland to advise the Scottish 
Government on seal issues. Despite denials by Marine Scotland, of those member organisations 
with a stance for or against seal killing, the SSF is weighted more than 2 to 1 in favour of seal 
killing. This is despite 75% of the Scottish public being opposed to seal killing and a total lack of 
any scientific evidence to indicate that killing seals increases commercially sought fish stocks. 
 
This weighting in favour of those with a vested interest in exploiting our seas was shown in the 
make-up of the body which drafted the Marine (Scotland) Bill consultation documents. At a 
consultation meeting in Oban representatives of animal welfare, angling, recreational diving, wildlife 
tourism and yachting bodies asked why they had not been better represented in the drafting of the 
consultation. When told there had been difficulty finding such organisations they expressed 
surprise as all are listed in the phone book. 
 
The basic concept of the Marine (Scotland) Bill, to ―create a framework to manage growing and 
competing demands for the use of marine resources in the seas around Scotland, balancing 
environmental and socio-economic considerations to maximise economic growth within 
sustainable environmental limits‖, is fatally flawed. Instead of trying to be all things to all people 
and especially maintaining a position as the fishermen‘s friend, the Scottish Government must 
realise sustainable environmental limits have already been seriously, perhaps irreparably, 
breeched. If the marine environment is to be protected and fish stocks given a chance to recover 
then we face a lengthy period where we must restrict not maximise economic growth. The fact of 
the matter is that much of the economic activity around our coasts is not sustainable. 
 
Some fish stocks in the North Sea have already been fished to commercial extinction. We are 
trawling off the continental shelf for fish which live in deep, cold waters where they take 20 years to 
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reach sexual maturity and removal of a generation of fish will cause a total collapse in numbers. 
Thirty years ago it was common for anglers to catch 25lb cod in the Clyde. Today a 10lb fish would 
guarantee the angler getting his picture in the papers. Inshore trawling has wiped out fish stocks in 
the Firth of Clyde.  It is highly unlikely that fin fish farming will ever be sustainable as it takes circa 4 
tonnes of wild caught fish to produce the food pellets required to grow 1 tonne of edible product. 
 
If it is to be successful in protecting our marine environment then the Marine (Scotland) Bill must 
look much further into the future than the rural vote at the next election. It must be used to protect 
the marine environment and allow it to recover from the commercial over exploitation of the last 
100 years. Making promises of sustainability and economic growth in a bid to win the votes of 
fishermen and fish farmers is about as honest as a Westminster expenses claim. It is also vital that 
the balance of membership of advisory bodies and committees be corrected to include a far greater 
representation of conservation, recreational and animal welfare bodies instead of the current 
situation where those involved in the commercial exploitation of natural resources are over 
represented. 
 
In particular I wish to comment on Part 5 of the Bill, Conservation of Seals.  Like 75% of the 
Scottish public I would like to see Part 5 restricted to clause 95 and 96. In other words it should be 
an offence to kill a seal in Scotland unless it is being killed humanely to stop it suffering from a non 
recoverable illness or injury. 
 
At the moment there are three main bodies of people who kill seals in Scotland. Fishery interests 
(mainly salmon netsmen) and fish farmers who can kill seals 365 days a year without need of any 
special license even in areas covered by Conservation Orders and salmon angling bodies who 
need a license only during the close seasons and in areas covered by Conservation Orders. 
 
Despite the spin put out by Marine Scotland lactating seals can and are legally killed leaving 
dependent pups to starve to death.   
 
Marine Scotland have come up with a novel way of getting around the controversy over shooting 
lactating seals during the pupping seasons – a word search of the Bill fails to find the words ―close‖, 
―season‖, ―breeding‖ or ―pup‖ anywhere in the document. What little protection seals had under the 
CSA has been removed! 
 
No official figures are kept of the numbers of seals legally killed in Scotland but my conservative 
guestimate of seals killed in Scotland in 2007 is: Seals killed by salmon farmers: 2,330, by salmon 
netters: 800, by salmon anglers: 420, by other fin fish farmers: 420. Total: 3,970. I have not 
included figures for pelagic white fisheries or crab and lobster creelers as, although we know it 
happens, there are no figures available on which to base an estimate. My numbers have been 
derided by Government Ministers and the industry but, despite many farms keeping records of 
seals shot, neither has come up with any credible alternative figures. 
 
Salmon anglers, who catch fish for fun not food and call their pastime a sport, should not be 
allowed to shoot seals. Seals and salmon have co-existed for millions of years without salmon 
becoming extinct. Seals eat eels and other fish which predate on salmon and are a natural part of 
the marine food chain. 
 
Creel fishermen can protect their bait from seals by fixing an internal bait bag. This costs about 
£1.50 per creel and it takes a few seconds longer to bait each pot. However it also extends the life 
of the creel and the bait stays in place far longer. 
 
There is little salmon netsmen, who intercept migrating salmon as they return to their home rivers 
to breed, can do to deter seals. However with the huge decline in salmon stocks over the last few 
decades priority should be given to closing down netting stations as a salmon conservation 
measure.   
 
Fin fish farmers, especially salmon farmers, should not be allowed to shoot seals at any time. 
Indeed if a seal gets close enough to a salmon farm cage to attack or harass the fish, the farmer is 
already in breach of Clauses 19 and 24 of the Animal Health and Welfare (Scotland) Act 2006 
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which makes it a criminal offence to fail to protect livestock, including fish from ―suffering, injury and 
disease.‖. 
 
Fish farmers can protect their stock from seal attack by installing and maintaining high strength, 
anchored and tensioned anti-predator nets to stop seals getting near the farm cages. Fish farmers 
who argue that their farm site is not suitable for the installation of anti-predator nets are actually 
admitting that they have chosen a site which is not suitable for a fin fish farm.  
 
The proposals in Part 5 of the proposed Bill would, in theory, mean that all seals would be shot 
under license and the number of seals shot recorded.  This concerns me greatly. It is not widely 
known but, despite a requirement for SNH to assess and approve the granting of such licenses, 
Scottish Government Licenses to shoot ―pest‖ birds can be downloaded from the Government 
website ready signed. Would seal licenses be just as easy to obtain? 
 
The requirement to record and report the number of seals shot relies on the honesty of the 
industry. Unless each seal was shot by an approved Government marksman for whose services 
fish farmers would pay, there is little hope that figures would be accurate. Last year a whistleblower 
from a major salmon farm company alleged that a marksman called in to kill a ―rogue‖ seal 
admitted to killing 49 animals although only one was recorded in the farm log. 
 
I understand that some lobbyists may be calling for strict licensing and controls on seal shooting. 
Animal Concern and Save Our Seals Fund do not think this is practical, policeable or necessary. A 
total ban on killing seals is feasible and has public support.  
 
Last year at a conference I was sitting beside a salmon farm owner from Chile. He was astounded 
to learn that in Scotland seals are routinely shot at salmon farms as he would lose his license to 
farm if he killed marine mammals near his farm. In Ireland the shooting of seals is just not tolerated.  
It is possible that export of Scottish salmon (wild or farmed) to the USA could be banned due to our 
policy of allowing the shooting of seals by salmon netsmen and farmers. 
  
I think the Marine (Scotland) Bill will be defined by how it protects seals. If it simply replaces the 
current CSA with a very similar policy involving a fee raising licensing system it will have failed to 
protect seals. By admitting that we cannot even protect a globally import species near the top of the 
marine ecosystem we will be showing the world that Scotland is incapable of protecting and 
conserving our marine environment and the creatures which inhabit it. 
 
The Marine (Scotland) Bill will repeal and replace the Conservation of Seals Act 1970. Please do 
not replace something which is useless with something which is not fit for purpose. 
 
If you have any queries on the content of this submission please do not hesitate to contact me. 
 
Animal Concern and Save Our Seals Fund 
10 June 2009 
 
 

SUBMISSION FROM ARGYLL AND BUTE COUNCIL 

Annex 1 - Response to Rural Affairs and Environment Committee 
 
Background 
 
Argyll and Bute Council welcomes the opportunity to make representation to the Rural Affairs and 
Environment Committee on the draft Marine (Scotland) Bill.  Argyll and Bute Council represents the 
second largest local authority area in Scotland.  Located on the West Coast of Scotland and 
covering a land area of 690,000 ha we have an incredible indented coastline in excess of 4,500 km 
and a total of 25 inhabited islands.  Our six main settlements are located on the coast and the 
majority of our population live within a relatively short distance from the coast.  Our marine and 
coastal environment is of great importance to our communities from a social, cultural and economic 
perspective. 
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The Council recognises that the quality and diversity of the coastal and inshore waters is one of our 
prime assets which requires protection and wise management and is critical to our economic 
success.  We realise the complexity of the issues being faced within the marine environment, the 
significant number of stakeholders involved and the need to secure a modern and streamlined 
management system in order to secure the sustainable management of our Seas for future 
generations. 
 
Specific comments on the draft Marine (Scotland) Bill 
 
Aquaculture 
 
Argyll and Bute Council do not currently have the resources for the monitoring and enforcement of 
marine aquaculture consents.  With the ongoing transfer of existing consents from The Crown 
Estate to local authorities, the Council will take on the role of monitoring and enforcement of these 
sites in addition to any new sites.  There is also a requirement for resources to provide specialised 
training for planning officers that determine aquaculture applications. 
 
Argyll and Bute Council note the mechanism in the draft Bill to give up the development consent 
function for aquaculture and in the meantime are happy to continue the delivery of this function 
subject to our own analysis of the resource requirements needed to deliver monitoring and 
enforcement and training of planning officers. 
 
The Council has concerns about the possible situation of some parts of Scotland requiring 
development consent from a local authority and other areas a marine licence from Marine 
Scotland.  This situation has the potential to lack consistency in terms of decision making, length of 
time to determine applications and cost to the industry. 
 
The Council recommends that the Scottish Government consider the potential for streamlining the 
existing development consent process.  There may be an opportunity for the marine licence to 
cover aspects that are more within the experience and knowledge of Marine Scotland than local 
authority planners.   This might include the effects of salmon farming on wild fish populations or 
impacts on seabed habitats and species.  If a number of environmental impacts were managed by 
this consent then it may be more appropriate for the competent authority for the Environmental 
Impact Assessment process to be Marine Scotland rather than the Local Authority.    
 
The Council also recognises that if local authorities retained the development consent function then 
the Marine Bill proposals are not streamlining the existing consent requirements for aquaculture 
development, still leaving a requirement for three consents/licences for finfish development and two 
for shellfish development.   
 
Section 27(1) of the Bill outlines the provision for applications under section 36 of the Electricity Act 
1989 and an application for a marine licence to be considered together.  It would be sensible to 
consider a similar provision for aquaculture consents/licences, to allow a more streamlined and 
effective consultation and Environmental Impact Assessment process. 
 
It is not clear from the draft Bill or associated documents whether the culture of seaweed and other 
marine invertebrates would require a marine licence for any development.  The Council considers 
that to maintain consistency in the determination of applications for similar types of developments, 
culture of marine species not currently covered by planning legislation should be considered under 
planning. 
 
Regional planning 
 
The Council considers that Argyll and Bute may be best served by two Scottish Marine Regions, 
one covering the Firth of Clyde and the other, the rest of our administrative area, north of the Mull 
of Kintyre.  We consider that some form of partnership would be most suitable to take the lead on 
regional planning in the Firth of Clyde and for the other area, the Council would be interested in 
taking on the role as lead body, subject to appropriate resources being transferred from the 
Scottish Government. 
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The Council has concerns about the Scottish Governments current thinking on how Marine 
Planning Partnerships would be set up.  We believe the current view is that anyone who wants to 
be involved could be and that each marine region would be left to set up their partnership however 
they pleased.  It is considered that if there is not clear guidance to assist the establishment of 
Marine Planning Partnerships then there is likely to be difficulties in terms of representation, size 
and management of the partnership, decision making and integration with other partnerships of 
adjacent marine regions. 
 
The financial memorandum for the draft Bill does not detail the expected number of staff that would 
be required to take forward marine spatial planning for an individual region.  Looking at experience 
in terrestrial planning and existing marine projects, the Council considers that any regional team 
should be made up of at least four full-time professional officers covering a range of disciplines.  
This team should also have administrative and technical support, in particular GIS support. 
 
It is considered that the estimate of two years to prepare a regional plan appears optimistic if 
meaningful stakeholder consultation is to be carried out.  The experience of the SSMEI pilots 
suggests that this will take longer, particularly if this period includes the setting up of the Marine 
Planning Partnership, gathering information and data, development of the plan and full public 
consultation.  Ensuring that the national marine plan provides a framework for regional planning 
and sets out clearly what should be included in a regional marine plan, should help to streamline 
this process. 
  
ICZM 
 
The Policy Memorandum for the draft Bill states that, where required, Scottish Ministers may also 
use their power of direction in the Bill to ensure ICZM is being delivered by those carrying or 
regional marine planning functions.  There is no breakdown in the Financial Memorandum of the 
costs involved in delivering ICZM as part of the regional planning process or in the development of 
more localised ICZM plans. 
 
Financial implications 
 
Argyll and Bute Council provided views on the financial implications of the draft Marine (Scotland) 
Bill, to the Scottish Parliaments Finance Committee on 26 May 2009. This response is outlined in 
Annex 2.  It is clear that there will be significant financial costs involved in taking forward regional 
marine planning and that there are likely to be further costs relating to other implementation 
aspects of the Bill that result from secondary legislation. 
 
In addition to our comments in Annex 2, the Council would like to make clear that it cannot meet 
these potential financial costs.  Should the Council take on the role of lead body for one or more 
Marine Planning Partnerships, full funding would need to be made available from either additional 
Revenue Support Grant from the Scottish Government or applicants/licence holders. 
 
 
Overall comments 
 
Looking at the draft Bill as a whole the Council is concerned at the potential number of plans that 
may be developed in the future. This could include the national marine plan, regional marine plans, 
a regional seas conservation plan, seal management plans, management schemes for MPAs, in 
addition to the plans that will be developed under River Basin Planning and Inshore Fisheries 
Groups.  This seems to be at odds with changes in terrestrial planning, which are looking to reduce 
the number of plans, and is likely to be difficult for stakeholders to find the time to engage in the 
development of this number of plans. 
 
 
[Annex 2 - Response to Scottish Parliament‘s Finance Committee – 26 May 2009 is available 
online at http://www.scottish.parliament.uk/s3/committees/rae/bills/Marine 
bill/ArgyllButeCouncil.pdf] 
 
Argyll & Bute Council, 18 June 2009 

545



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

SUBMISSION FROM BRITISH MARINE FEDERATION 

The British Marine Federation (BMF) welcomes this opportunity to provide comments to the 
Scottish Government on Scotland‘s Marine Bill. 
 
The BMF is the trade association for the UK leisure marine industry. Our 1,500 members provide 
the boats, marine equipment, facilities and services that enable nearly 3.2 million people to enjoy 
boating and water sports on the coast and inland waterways of our country. Our membership is 
wholly comprised of companies who are small and medium sized enterprises.   
 
Total turnover of the UK leisure and small commercial marine industry is over £3 billion for the last 
financial year, of that over £100 million created in Scotland.  Export revenue is in excess of £1 
billion an uplift value of 6 per cent from 2006/7. 
 
Our industry employs 35,200 people across the industry in the UK, including over 1,800 in 
Scotland, and there are 4,300 businesses operating in the UK leisure & small commercial marine 
market. 
 
The national BMF structure is made up of regional associations including BMF Scotland.  In this 
region, there are around 300 leisure marine industries adding £250-£300 million of value to the 
Scottish Economy. 
 
The BMF Membership is unusual in covering manufacturers, importers, wholesalers and retailers of 
boats, engines and all their associated equipment plus the waterside boatyards and marinas that 
service and moor those boats. 
 
BMF Scotland sits on a number of marine sector groups, in particular, the Scottish Boating Alliance 
(SBA).  This  is a group of organisations working together to promote boating in Scotland, 
representing industry, leisure and sporting users, tourist bodies and economic development 
interests. 
 
In submitting this response, the BMF fully support those comments made by the Scottish Boating 
Alliance. 
 
The BMF have been involved in the UK Marine Bill since its inception.  It is for this reason that we 
will make overriding comments at this stage of the Scottish Bill, allowing our colleagues at the 
Scottish Boating Alliance to focus on the specific detail.  
 
Marine Planning 
 
The BMF fully supports the principles of sustainable development when delivering marine plans 
(Clause 3 (3)).  When carrying out a sustainability appraisal for a marine plan, social, economic and 
environmental effects must have an equal weighting. This is the accepted definition of sustainable 
development used by the UK Government. 
 
Marine Licensing 
 
Dredging is an issue of vital importance to coastal marine businesses.  Regular maintenance 
dredging is essential for the ongoing viability of coastal marinas and boatyards. Small firms 
consider the current licensing regime to be bureaucratic, costly and time consuming. 
 
The BMF wholeheartedly supports the progression of 
exemption orders covering  small scale, row risk 
maintenance dredging activities as outlined in clause 17 
(3).  The BMF understands that to eliminate any ambiguity 
and to deliver a fair and coherent licensing mechanism, all 
existing dredging activities must go through the licensing 
regime. However, we raise our concerns that at no point in 
the Bill itself does it confirm the exempting of maintenance 
dredging and would therefore seek reassurance that within 
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a set period of time after the transitional period, all maintenance dredging activities will be exempt. 
 

During the transitional period, where all forms of dredging will become licensable, the authority 
must expect an increase in the number of licence applications.  It is essential that there are 
adequate people in place to manage the additional workload before all dredging activities are 
licensable. 
 
The BMF also support Clause 25 (1).  There is agreement from UK Government that low risk 
maintenance dredging provides minimal impact to the marine environment.  The use of sound 
scientific evidence to determine the actual level of risk to the environment is vital.  Long term 
registration rather than licensing of low risk activities would streamline the consenting process and 
allow Marine Scotland to achieve full cost recovery. 
 
Marine Protected Areas 
 
The BMF supports the development of Marine Protected Areas (MPA‘s), if they are designated 
using sound scientific evidence. Before being able to offer its full support, however, the BMF would 
like to see more detail on the ways in which MPAs will affect existing users of the marine area. For 
instance, clause 61 (3) says that the designation of MPAs "may" have regard to economic and 
social consequences. The BMF believes that this process "must" have regard to economic and 
social consequences, in line with the Government‘s accepted definition of sustainable 
development. 
 
The BMF is looking for greater clarity regarding compensation for those businesses which could 
potentially be affected by the designation of MPAs.  

The BMF is concerned that the Bill gives Marine Scotland powers 
to restrict entry, movement, speed and anchoring within these 
zones under Clause 75 (1).  If a MPA is designated in a coastal 
zone where these restrictions may apply, various businesses such 
as marinas, boatyards and ports could find their activities severely 
restricted.  Some areas may have to be exempt from MPA 
designation due to their high commercial and recreational activity.  
 
The BMF strongly supports and promotes environmental 
sustainability in the recreational boating community.  

 
Since 2005, the BMF, in partnership with the Royal Yachting Association (RYA) has delivered an 
environment education initiative called the Green Blue. The Green Blue programme consists of 
academic research, information provision and practical projects, focusing on 6 impact areas: Oil 
and Fuel, Cleaning and Maintenance, Anti-fouling and Marine Paints, Waste Management, 
Resource Efficiency and Effects on Wildlife. For more information in the work of the Green Blue 
please visit: www.thegreenblue.org.uk 
 
Enforcement Powers 

 
The BMF believes the designation and management of MPAs need serious consideration as there 
are obvious implications which will impact on the marine industry.  The Bill sets out the parameters 
of marine enforcement but not those individuals who will be appointed as Marine Enforcement 
Officers. 
 
The BMF understands that the powers under Clause 42 (2) to ―delegate‖ persons to be Marine 
Enforcement Officers mean that Marine Scotland could, if it sees fit, appoint local harbour authority 
posts to deliver these functions. The BMF believes that anyone delegated should be appropriately 
trained and meet competency standards before they are able to carry out any functions on behalf 
of Marine Scotland or any other authority.  
 
The BMF also believes that people delegated as MEOs should be protected from potential conflicts 
of interests, such as holding another appointment with another organisation concerned with marine 
management.  
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The BMF possesses knowledge and expertise in the management of marine related activities and 
would welcome further input into the ongoing debate on enforcement as the Bill progresses. 
 
Through the delivery of a Marine Bill across the UK and Scotland, the BMF strongly encourage all 
policies to be integrated and consistent, eliminating burdensome legislation and bureaucracy, 
safeguarding small to medium sized enterprises and strengthening the UK economy. 
 
BMF trusts that our comments will be taken account of, and look forward to further involvement 
during the implementation of the Scottish Marine Bill. 
 
British Marine Federation  

11 June 2009 
 

SUBMISSION FROM BRITISH SHIPPING 

 
The Chamber of Shipping is grateful to the Scottish Government for the opportunity to comment on 
the Marine Bill which is now progressing through its Parliamentary stages at Holyrood. 
 
As a precursor to this, the Chamber is equally grateful for the opportunity to participate in the work 
of the Sustainable Seas Task Force which has considered many of the issues which are now 
incorporated into the Scottish Marine Bill.   
 
While the Bill is essentially scoping in nature (and we will comment in due course on any 
secondary legislative proposals), there are four essential issues which the Chamber would wish to 
comment on which are either implicitly or explicitly covered by the Bill. 
 
Cross-border issues 
 
The Chamber has previously advised that the Marine (Scotland) Act will need to align with the key 
sections of the UK-wide Marine Bill to ensure that there is no discontinuity in regulation at the 
boundaries between Scotland and England/Northern Ireland/Wales. This is not mentioned explicitly 
in the Bill but it is presumed that it is the intention of the rule makers that there is sufficient 
harmonisation so as not to cause problems to those whose lawful businesses (eg ships) cause 
them to cross the boundary line frequently. 
 
Clause 17:  Licensable Marine Activities 
 
Whilst the Chamber understands the intent of Clause 17 defining Licensable Marine Activities, we 
have a concern that it does not explicitly exclude the burning of the fuel in ship‘s engines.  It is 
presumed that this is an exempt activity by definition and would appreciate confirmation of this as is 
waste incinerations which is also covered by MARPOL. 
  
Clause 13:  Power to Direct a Vessel 
 
The Bill does not state the qualifications for a Marine Enforcement Officer.  Merchant shipping is 
used to working with Port State and Flag State Control whereby Maritime and Coastguard Agency 
officers have the power to inspect and detain a ship.  This Clause appears to permit a Marine 
Enforcement Officer the power to direct a ship to stop its activity, or move to another location for 
inspection.  For some vessels it is possible that the next feasible port of call is outside the United 
Kingdom and MEOs would need to understand sufficiently about the operation of ships, to ensure 
that they do not cause a ship to run into danger because of their intervention activity.   
 
While all this detail will appear in subsequent secondary legislation (ie Statutory Instruments) the 
Chamber wishes to ensure that marine enforcement officers are suitably qualified to allow them to 
discharge their duties properly. 
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Development of Marine Plans 
 
While the Bill correctly lays down procedures for development of marine plans, the Chamber 
wishes to ensure that these are sufficiently seamless that legitimate commercial users of the sea 
witness a seamless operation from land to sea and vice-versa. 
 
Conclusions 

 
The Chamber hopes that these comments are considered as constructive and is happy for them to 
be made public.  We also act on behalf of the British Rig Owners Association (BROA) which own 
and operate mobile offshore drilling units and accommodation platforms supporting North Sea oil 
and gas activity.  Both the Chamber and BROA support the principles of the Marine (Scotland) Bill 
and are anxious that it should succeed and provide an appropriate level of protection generally for 
the marine environment. 
 
If you require any further expansion of our comments, we are happy to provide further briefing as 
necessary. 
 
British Shipping 
10 June 2009 
 
 

SUBMISSION FROM DR SALLY CAMPBELL 

 
The first part of this note deals with comments on the policy memorandum, with areas of concern, 
and where there are incorrect statements. This is followed by comments on the Bill as 
Introduced. 
 
Policy Memorandum: 
9. Policy showed broad support- this was certainly not so at the Ayr consultation when it was made 
clear to the presenter that sustainability was much more than economic sustainability. His lack of 
understanding on the complexity of ecosystems was disturbing. 
 
11.Evidence for MPA‘s needs to be generic, not specific, or else no MPA will ever be granted in 
Scotland. There is a huge body of scientific evidence on types of ecosystems that can be used. 
 
23. Stakeholders must include communities and marine NGOs 
 
24. SSMEI for the Clyde did not include all the stakeholders. Arran is the largest island in the Clyde 
and 60+ miles of foreshore and yet no groups or individuals were consulted in the 3 years of the 
study. As a result there are major errors of factual mistakes and omissions. Partnerships must 
include communities groups 
 
29. Highlights long-term view, inclusiveness and participatory. IFGs etc are illegal under those 
criteria. The sea is the commons of the people, safeguarded for the people by government. So all 
the stakeholders groups must be represented, not just mostly mobile fishermen. 
 
38.The fear here is that local democracy will be by-passed for fish farm development. Local 
authorities must be included in the granting of planning permission as they represent local 
democracy. 
 
40. Specific environmental thresholds: who will decide these? Short term/long term. What happens 
to EIAs, SEAs and every other safeguard for the marine ecosystem? 
 
41.There seems little teeth to enforcement 
 
47. MPAs are a useful tool, as they have shown all around the world. Wake up Marine Scotland! To 
put ―may be a useful tool‖ is to deny the science and is a pure delay tactic. 
 

549



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

50. There are bold statements of communities able to propose MPAs then this is undermined by 
caveats, clearly a recipe for rarely allowing a community MPA. 
56. Urgent MCOs. This is a comic section. How long is urgent? It took Lamlash maerl 14 years to 
get protection. 
 
62-70 This has the appearance of having been written by the fish farming lobby. Do not repeal the 
Conservation of Seals Act. 
 
105. Local stakeholder participation in the local planning process is a key aim of the Bill. So why 
have IFGs been set up without including key constituents, local stakeholders, anglers etc? 
 
109. Here we are back to sustainable economic development- more a political statement than real 
concern for environment, social and economic development. 
 
112. This really jars with the preceding sentence: 5 guiding principles of sustainable 
development: living within environmental limits etc. the Scottish Ministers have to decide 
which it is to be: short term economics and collapse of fish, prawns etc or long term 
strategic sustainable environmental marine development, social and economic success.  
 
From this Bill I am not sure there is the strategy or political will for the latter. 
 
 
Marine (Scotland) Bill 
(As Introduced) 
 
KEY ISSUES 
 
Part 2: Marine Planning: 
 
3(1) Replace ―may‖ with ―has a duty to‖ 
 
  (3) Replace may with ―A national marine plan will in particular include economic, social and 
marine ecosystem objectives. 
  
 5(1) Replace ―may be amended‖ with ―can be amended following strict policies and consultation 
with stakeholders 
 
 6(3) The process of withdrawal requires these processes for withdrawal to be published before the 
marine plan is accepted 
 
8 (2) The delegate so designated must include under a new section: 
   (2) (c) stakeholders from communities 
 
11(2) Need for clear written reasons and the right of appeal by stakeholders 
 
Part 3: Marine Licensing: 
 
25. Activities below specified threshold of impacts. 
   (1) Lack of clarity of ―below specified threshold of environmental impact‖. 
Short term/long term? 
 
54. Power by order to provide marine fish farming is not development 
  (3)Town and Country Planning (Scotland) Act 1997 is amended in section 26 AA: the operation of 
a marine fish farm in the relevant waters in circumstances in 26 AA is not ―development‖ for the 
purposes of this Act. 
I do not know that Act, but sounds like a way around proper consultation with stakeholders etc. 
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Part 4: Marine Protection and Enhancement: The Scottish Marine Protection Area: 
 
59 (5) Remove ―it is desirable to designate‖ and replace with ―Scottish Ministers have a duty to 
weigh the social and economic evidence of both localities to ensure a balanced and informed 
decision‖ 
 
59 (6) replace ―may‖ with ―a duty to regard the views of all stakeholders‖ etc. 
 
75 (1) The provision has a duty to stipulate in a marine conservation order provisions for 
prohibiting, restricting or regulating 
 (2) The provision has a duty to specify— 
 
77. Urgent orders 
   (1)- (7) UMCO nothing here suggests real urgency. Hedged around by ―may‖ 
 
82 Offences: contravening a marine conservation order 
 
     It seems to me that either people comply or not, so guilty or not. It needs to be very clear not 
wishy washy as worded here. 
 
83. The sections here mean there will be no enforcement, as we have already seem in Lamlash 
NTZ 
   (3) The mobile sector must have drafted this. Nothing on net stowage etc in MPAs and NTZs 
  
There needs to be added something here to especially the mobile sector and destructive methods 
of fishing. Nets must be stowed in any MPA or NTZ, or the assumption is they are contravening a 
marine conservation order. We were told at a meeting with a senior Scottish civil servant earlier this 
year that it can never be proved the fishermen are contravening a NTZ or MPA unless caught by 
SFP vessel. Local evidence was no good…... Our video evidence was no good…..So if this Bill is 
to have teeth to protect the marine ecosystem, this clause on contravening a marine conservation 
order must be changed. 
 
Part 5: Conservation of Seals: 
 

(1) This is unsatisfactory in the sense that anyone who wishes to kill a seal can now do so under 
so many headings, that without costly and impossible fishery protection surveillance it is a 
recipe for easy killing, especially around fish farms 

 
115 Do not repeal The Conservation of Seals Act 1970 
 
Part 7 General provisions: 
 
142 Crown application 
 (1) This Act binds the Crown and applies in relation to Crown land …This means that the 
Scottish Government holds the sea on behalf of all citizens, not just mobile fisheries, or fish 
farmers. Stakeholders to include communities. See in Schedule 1 4 (1) 
 
Schedule 1: 
 
4 (1) Before preparing a national marine plan or a regional marine plan, the Scottish Ministers 
must prepare and publish a statement of public participation in relation to each such category of 
plan (an SPP). This was not done with the Clyde SSMEI, the IFGs do not conform to this so 
this is a not credible statement. Community stakeholders have been excluded. 

 
 

Dr Sally Campbell 
11 June 2009 
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SUBMISSION FROM FEDERATION OF SCOTTISH AQUACULTURE PRODUCERS 

 
Introduction 
 
The Federation of Scottish Aquaculture Producers (FSAP) acts as an umbrella organisation 
representing individual trade associations with membership active in aquaculture production in 
Scotland, including trout, marine finfish and independent salmon smolt producers. Collectively, 
members‘ turnover is currently some 10% of the first sale value of the entire Scottish industry and 
accounts for almost 25% of those employed in Scottish aquaculture. FSAP are actively engaging 
with the Scottish shellfish cultivation sector to include them in future representational activity. At 
that point our members will represent nearly all the aquaculture production that remains in Scottish 
ownership.  The Marine Bill will have potential impact on all aquaculture production sectors, 
including the salmon on-growing sector, marine large trout production and other marine finfish 
species. 
 
We do not seem to have received a request from the Committee for our thoughts on the Marine 
Bill, although we have been contacted in the past for other similar types of consideration the 
Committee has made. Nevertheless, we feel we should write to you at this time. (Other individual 
trade bodies or companies/groups affiliated to FSAP might also contact you independently). 
 
Planning and decision making 
 
FSAP‘s initial reaction to the Marine Bill consultation was cautious. However, recognizing the 
inevitability of the Bill, and having had a chance to study it in detail, we are now much reassured. 
We support the concept of marine planning, and we completely agree that local plans must be 
drawn up in close consultation with all relevant stakeholders. This is the only way to achieve fair 
and balanced plans, so that future planning decisions can be transparently and predictably ‗plan-
led‘. We hope that such plan development can take account of the excellent ‗multiple use‘ system 
that is in place in Norway. 
 
We note the provision (Paragraph 54) for local authorities to either retain their development 
management rights for marine aquaculture under the Town and Country Planning (Scotland) Act 
1997, or to apply to have these rights removed. We understand what lies behind this provision, and 
broadly support it in principle. However, we find it curious in legislative terms: giving a business 
installation permission to physically locate itself where it needs to go is either ‗planning‘ or it isn‘t. 
Planning permission is normally permanent, and this was certainly the overall intention of Scottish 
Ministers when marine aquaculture moved into the T&CP system. We do pose some questions: 

 If some local authorities choose to ‗opt out‘ using this provision, what will the permission to 
locate be for the industry in the area – a ‗licence‘? 

 Will a licence under the Marine Act also be permanent, allowing the business to place the 
value of its site on its balance sheet? 

 
Our most serious concern relates to Paragraph 42, in the general section about licensing. As stated 
above, we are fully supportive of marine plans being drawn up by a wide selection of experts. 
However, we cannot support licensing decisions on individual applications being delegated to 
groups composed of anyone other than public servants. As we read the Bill at the moment, 
regional groups could be appointed by Ministers to make licensing decisions, yet could contain 
NGOs or even potential business rivals of future applicants. We have been informed that SEPA 
tried this sort of approach when it first coalesced from the different River Purification Boards, and 
that it quickly found that it simply was not democratically defensible. Perhaps FSAP has misread 
this part of the Bill, in which case there is no concern. But if we have not, we would advise the 
Committee to seek further clarification on this issue. If SEPA is giving evidence, it might be helpful 
for it to provide some history of the evolution of its own regulatory decision making procedures. 
 
Federation of Scottish Aquaculture Producers 
10 June 2009 
 
 

552



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

SUBMISSION FROM FORTH ESTUARY FORUM 

A Bill to make provision in relation to functions and activities in the Scottish marine area, including 
provision about marine plans, licensing of marine activities and the protection of the area and its 
wildlife including seals; and for connected purposes. 

Area of interest – Local Coastal Partnership 
 
Introduction 
 
The Forth Estuary Forum, set up in 1993 and constituted as a charitable company limited by 
guarantee, is one of 6 Local Coastal Partnerships (LCPs) around the Scottish coast.   It is a 
partnership of public, private and voluntary sector bodies who make use of or have other key 
interests in the Forth.  Its published purpose is to promote the wise and sustainable use of the 
Forth. 
 
The Forum has extensive experience of engaging with local stakeholders at all levels.  The original 
‗Sustainable Seas for All‘ document states that the key to resolving issues is ‗partnership‘ rather 
than ‗conflict‘.  One of the Forum‘s strengths is partnership working and we have promoted this way 
of working within the Forth for many years.  Key stakeholders include seven Local Authorities, 
major industry and transport bodies, statutory bodies and local community and user groups with 
interests in tourism, recreation, education, research and heritage. 
 
The Forth Estuary Forum welcomes the opportunity provided by this draft legislation for improved 
and integrated management of the marine and coastal environment within a statutory framework. 
 
Our response to several parts of the Bill is outlined below: 
 
Part 2: Marine Planning  
 
We welcome a system of marine planning with appropriate safeguards to protect and advance the 
interests of local stakeholders and local interests. 
 
The introduction of a system of marine planning that could form the basis of co-ordinated, 
integrated sustainable use of busy sea areas such as the Firth of Forth is welcomed.  This is 
particularly important given the Bill‘s stated objective of economic growth.  The system must 
include appropriate safeguards to protect and advance the interests of local stakeholders and local 
interests and must recognise and incorporate protection of the area‘s key features of nature 
conservation and landscape importance. 
 
We welcome the proposals to create a National Marine Plan.  Our Forum is well placed to 
participate in the process and provide regional input to it, utilising the experience and contacts we 
have built up over the years.   
We also welcome the proposals for the identification of Scottish Marine Regions (SMRs) and 
Regional Marine Plans.  We believe this will be one of the most important outcomes of the 
proposed new legislation. We also believe the Forth Estuary Forum to be ideally suited to be 
considered for delegation as described in Section 8 (2) (b) of the Bill and to take the lead role in the 
development and implementation of a regional marine plan for the marine region that will include 
these and perhaps other waters of south-east Scotland.  

It is as yet unclear how the link between terrestrial planning and a new planning system for the 
marine environment will be managed.  This issue is not covered in detail in the Bill and further 
discussion with planning authorities will be important to resolve this matter.  The concepts of 
Marine Planning and Integrated Coastal Zone Management need to be developed so there is 
common understanding and practical simplicity in how they operate in marine planning.  

The development of a marine GIS will be a necessary requirement for planning relating to 
Scotland‘s seas.  This will require considerable resources and we advocate that Marine Scotland 
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should take note of work already in progress by other agencies including the Marine Resource 
System (MaRS) currently being developed by The Crown Estate.    
 
Other areas we recommend for development include:  

 

 a duty on relevant statutory bodies and authorities delegated to deliver regional 
plans to engage with local stakeholders and communities. 

 

 Clarification of how legislation of existing statutory bodies, such as Port Authorities, 
will dovetail with the new legislative system. 

 

 How bodies responsible for Marine Regions will be resourced. 
 
Part 3: Marine licensing 
 
The framework provision for marine licensing appears sound, but perhaps lacking in detail. We 
consider it important that it is sufficiently robust to, for example, ensure local or small-scale 
dredging e.g. agitation dredging carried out on a small scale is effectively managed and controlled.  
We also seek assurances that bodies responsible for Regional Marine planning are included in 
consultation procedures relevant to Scottish Ministers‘ determination of applications.  
 
Part 4: Marine Protection and Enhancement 
 
We welcome the Bill‘s provisions for and relating to Marine Protected Areas.  While recognising 
that much more evaluation and identification of potential areas for designation is needed we would 
not be surprised if the existing international conservation importance of much of the Firth of Forth 
were to lead to recognition under these provisions of the Marine Bill.  It goes without saying that 
such recognition or designation must be integrated into the wider marine management system and 
not preclude sustainable development and use of marine environments. 
 
We note that there remain significant gaps in our collective knowledge of the sea and that more 
survey and data gathering is required to contribute to meaningful decisions about planning in the 
marine environment. 
 
The wider seas measures could be developed to include measures to protect the marine and 
intertidal ecosystems from the effects of terrestrial and marine sources of litter, such as monitoring 
marine litter programmes laid out by the OSPAR commission.   
 
Forth Estuary Forum, 10 June 2009 
 
 

SUBMISSION FROM FORTH PORTS 

 
Introduction 
 
Forth Ports PLC welcomes this opportunity to further contribute to the debate over the Scottish 
Marine Bill. We have been actively involved in the Sustainable Seas Task Force through our trade 
body, the UK Major Ports Group (UKMPG). The views within this evidence also constitute those of 
the UKMPG. 

 

Forth Ports run a group of regionally based ports in the central belt of Scotland and Tayside. 
Grangemouth is Scotland's largest container port, serving both the Glasgow and Edinburgh 
Metropolitan Regions. Grangemouth also hosts the Grangemouth Oil Refinery with around nine 
millions tonnes of cargo passing through the port each year. The replacement passenger and 
freight ferry service for the route from the Port of Rosyth to Zeebrugge has recently commenced 
sailings. The Fife ports continue to supply facilities for bulk handling, particularly timber. Leith 
handles cruise vessels, naval vessels and bulk materials including coal and cement. Last year, the 
Forth alone handled in excess of thirty-seven million tonnes of cargo, by far the majority being oil 
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and gas, mostly through the marine terminals at Hound Point and Braefoot. Dundee handles oils 
for the Nynas refinery, agricultural cargos, oil and gas support and forest products. It is also 
working with the City, Scottish Enterprise and academia to attract the renewable industry

32
. The 

Port of Tilbury is London's major distribution hub for South East England. We also have a port 
terminal operation at Chatham in Kent operated under the Nordic banner. We provide marine 
services, controlling navigational safety in the Firths of Forth and Tay through the Forth and Tay 
Navigation Service (based in Grangemouth) as well as operating our own towage fleet. We are a 
Statutory and Competent Harbour Authority as well as a Pilotage Authority and Local Lighthouse 
Authority. As such we licence various works and vessels to operate within our waters. All of our 
marine operations fall under the Port Marine Safety Code and as such procedures and 
management systems are developed on the basis of marine risk assessments. Our Marine Division 
is also certified to the ISO 14001:2004 environmental management system standard. 

The Marine (Scotland) Bill 

 
Clearly the Scottish Marine Bill will strongly relate to the activities of Forth Ports PLC, particularly in 
our role as a Statutory Harbour Authority. We therefore welcome this opportunity to highlight a 
number of issues to the Rural Affairs and Environment Committee during consideration of this Bill. 

 
Of particular interest are two areas: 
 

 licencing associated with dredging; and, 

 the relationship between Marine Scotland, the Scottish Marine Regions and our 
statutory duties to maintain safe navigation;  

 

Dredging 

Harbour Authorities are required by statute to maintain safe navigation. There are various activities 
that are undertaken to fulfil this obligation, one of these being dredging. We have a statutory 
obligation to maintain the required depths for vessels calling at our ports; this is achieved through 
regular carefully planned and rigorously monitored dredging campaigns. Under the current regime 
consents are required from Marine Scotland (formerly the Fisheries Research Service) for 
permission to dispose of dredge spoil at sea. The act of dredging is under the control of the 
Harbour Authority. In discussions with the Bill Team, we agreed that the Harbour Authority needed 
to remain in control of dredging and it was inappropriate for a Harbour Authority to require a licence 
for an activity they have a legal obligation to undertake in the pursuit of safe navigation. Whilst this 
is not explicitly mentioned in the Bill, we note that Section 24 permits exemptions by Order. We are 
in part reassured by the discussions in Parliament and in particular Roseanna Cunningham‘s 
answer to Liam McArthur‘s question on the 26

th
 of February 2009

33
, but the answer did stop short 

of our perception of what was agreed in a meeting at Victoria Quay with various Scottish 
Government Officials and a number of the Scottish Ports present.   
 
During such discussions we also requested that Marine Scotland give consideration to the issuing 
of multi-year licences, at present each disposal site requires an annual licence despite the 
locations and volumes of both dredging and disposal having changed little over the past decades 
for most of our ports.  
 
This issue of appeals has also been raised, especially with single year licences, the introduction of 
an appeals process (although sensible) is logistically challenging given the time taken for a licence 
application to be processed. An appeal (under the current timescales) could rapidly result in the 
restrictions on the sizes and types of vessel calling ports and, within a few months could result in 
the complete closure of key Scottish Ports, seriously impacting on the economic productivity of 
Scotland. For example, the Port of Grangemouth handles in excess of 30% of Scotland‘s GDP, any 
delay to dredging activity would immediately have implications for the vessels the port could 
handle. There is a dredging campaign at Grangemouth each month. A delay to the scheduled 

                                            
32

 http://www.dundeerenewables.com/  
33

 http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-09/sor0226-
02.htm#Col15307  
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dredging campaign could within a month result in the closure of the port. This could only be 
avoided if there was the ability for an existing licence to be extended until the outcome of an appeal 
was reached. It is therefore critically important that appeals can only be triggered by those with a 
genuine direct interest. 
 
Marine Scotland, Marine Regions and Harbour Authorities 

 
At present we are not clear as to the relationship between Marine Scotland, the Scottish Marine 
Regions (and whatever their functions and boundaries become) and our duties and responsibilities. 
Consideration will need to be given to the activities of Marine Scotland and the Marine Regions to 
ensure that their activities do not conflict with our statutory duty to maintain safe navigation, in 
particular related to marine planning functions and licencing. Coordination will be required to 
ensure that Marine Scotland does not consent to any activity that will impact on navigational safety. 
We assume that the regime currently operated by Marine Scotland (formerly FRS) will be a broad 
template, whereby Harbour Authorities are consulted prior to any decisions that could have an 
impact on navigation. We also assume that as the Marine (Scotland) Bill does not revoke any of the 
reserved ports and harbours legislation that navigational safety will have primacy and will remain 
entirely the responsibility of Harbour Authorities and the Maritime and Coastguard Agency (MCA). 
This would suggest that Marine Scotland and the Scottish Marine Regions will have a significant 
role to play in ensuring that the National Marine Plan and Local Marine Plans and associated 
decisions have due regard to navigational safety and shipping activity. 
 
Both Forth Ports PLC and the UK Major Ports Group look forward to working with Marine Scotland 
and the Scottish Government through the implementation of the Marine (Scotland) Bill and beyond. 
We trust that this information is of use to the Committee. 
 
Forth Ports PLC 
UKMPG Representative – Sustainable Seas Task Force 
10 June 2009 
 

 
SUBMISSION FROM R.H GUILD  

 
The Marine (Scotland) Bill And Petition 1081.  

Thank you for your letter of 7 May and the enclosures which are very helpful.  
 
As outlined in your letter, the ‗Overarching stated aims of the Bill‘ and the ‗Policy Intentions‘ are 
clearly of great importance, but there are major problems.  
 
At a time when the whole emphasis is on ‗integration and ‗multi-mission agencies‘ operating right 
across the Maritime world, Marine Scotland appears limited to the aspects of the Environment and 
Conservation.  
 
Nor is it clear from the Bill how Marine Scotland will operate in practical terms, not least through its 
‗Environment Officers‘. Whoever they turn out to be.  
 
Petition 1081 asked that Holyrood should look at how others — Norway, Holland and the USA for 
example- operate and seek co-operation with Belfast, Cardiff and Westminster to improve our own 
operations. If anything the proposal to set up another Agency, Marine Scotland, will further 
complicate our fragmented set-up.  
 
The Bill needs a drastic re-think.  
 
R.H. Guild  
14 May 2009  
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SUBMISSION FROM HEBRIDEAN PARTNERSHIP, 4 JUNE 2009 

 
Marine Bill: Current Concerns 
 
• The Marine (Scotland) Bill as introduced, suggests environmental concerns will be considered 
alongside maximised commercial sustainability; a conflict in terms. The status quo indicates that 
commercial interests will take precedence. 
 
• Hebridean Partnership is a voluntary non-profit making group with significant unbiased expertise 
who have been repeatedly excluded from initiatives local and national e.g. Lismore Special Area of 
Conservation Seal Management Group, Scottish Sustainable Marine Environment Initiative Sound 
of Mull Working Group and the Scottish Seals Forum & Working Group. Current membership to 
these groups lie heavily in favour with or influence from commercial interests. 
 
• Hebridean Partnership‘s concerns are that if the Marine Bill process continues along current 
traditional lines there will not be ―full‖ OR ―real‖ stakeholder participation as was suggested would 
occur during the Marine Bill Road Shows. 
 
• We petitioned the Scottish Government Public Petitions Committee calling for a ―level playing 
field‖ between all sectors, commercial and non commercial.  
 
• Hebridean Partnership is grateful to the Rural Affairs & Environment Committee for their 
commitment in taking the issues raised in the Petition into consideration during the scrutiny of the 
Marine Bill process. This consideration should provide equal opportunity to commercial, non-
commercial interests and the environment.   
 
• The Marine Bill provides for Marine Protected Areas; an ecosystem approach to protect 
Scotland‘s unique heritage, if only 30% of Scotland‘s seas were ―Fishery Production Areas‖ 
Scotland could restock its dwindling fish stocks and provide,- sustainable environmentally 
friendly use of our seas for now and for our future. 
 

  
 Oban Skyline: People‘s ―feel-good‖ factor is Important; seas are special but need your help. 
 
Marine Bill: Current Concerns for Seals 
 
• Scotland‘s  Common Seal decline; ―Alarming‖ (Scientific Advisor to Scot. Gov.). 
 
• There is no ―humane‖ method of shooting seals whilst they are in the water. 
    (International Veterinary Panel 1998). 
 
• Shooting from an unstable platform is ―inherently inhumane‖.  
   (Report by Universities of Bristol & London and International Whaling Commission 2007). 
 
• ―Seals are sentient mammals that 
    experience pain, distress, fear and 
    other forms of suffering‖.  
    (European Food Safety Authority  
2007) 
 

Dead Seal 
Pup; only a 
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few 
weeks 
old. 

 
• Seal Pups can take weeks to die following the death of mother, stress and starvation is terrible; 
Currently the Marine Bill allows for killing during the breeding season.  
                                                            
• Non-lethal methods to prevent seals from damaging aquaculture interests exist: Shooting is the 
cheapest option and seal species ―confusion‖ is common place. 
 
• Scientific evidence shows that only a very small percentage of identifiable seals target fin fish 
farms, salmon netsmen‘s nets and salmon rivers (close to 1%).    
 
• Scottish Government Licences to kill birds are freely ―downloadable‖ at,- 
   www.scotland.gov.uk/Topics/Environment/Wildlife-Habitats/16330/general-licences  
   No checks, No details required: Will this be the licence system for seals?  
   Scotland‘s seals are rare, we have a legal & moral obligation to protect them. 
  
• No provision for preventing ―harassment‖ of seals even in protected areas. 
 
• Recent NOP reveals that 75% of people in Scotland want an end to killing seals. 
 
• Little concern for Scotland‘s lucrative Tourist Industry, a mainstay in rural areas: 
 
 Dead Seals - No Seals; Not good for business; Not good for Scotland‘s reputation. 
 
 

SUBMISSION FROM HEBRIDEAN PARTNERSHIP, 11 JUNE 2009 

 
The Marine Bill is welcomed as it has the potential to radically shape the future use and minimise 
abuse of our seas. Much of the current legislation is outdated and not fit for purpose; it does not 
afford the required protection for our future nor that of our future generations. 
 
We are at a crossroads, this is a once in a lifetime opportunity to provide for truly sustainable 
environmentally friendly y use of our seas resources. This should not be viewed as a ―them and us‖ 
situation, a ―commercial verses environment‖. Both must fit neatly together or neither will be 
sustainable and people are at the end of that sustainable loop. 
 
It is often muted that ―stakeholder‖ involvement is vital; to date this has often not been the case. 
According to Schedule 1 (2) (a & b), includes ―interested persons‖ and ―members of the public‖, this 
must include these people and not just as a ―side interest‖ they must have access to full working 
groups etc. This is especially important in the formation of the Regional and Local groups. 
 
Scotland and indeed Britain has huge coastal resources there is enough room for our commercial 
exploitation combined with environmental protection but only with careful spatial planning and a 
network of Highly Protected Marine Areas: also known as No Take Zones or by the more sellable 
term, Fishery Production Areas. The benefits of protected areas are well documented. 
 
The Bill 
Part One 
 
Section 2: The sea includes everything below MHWS. Land run off has great effects on coastal 
regions and industry such as shellfish aquaculture. The Water Framework Directive is not all 
encompassing, discharges and run-offs should be considered. 
 
Part Three 
 
Section 25: Marine Licensing. Activities below specified threshold of environmental impact; 
requires no license. This is worrying; in remote, rural and marine environments this could create a 
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large ―loop-hole‖ in the legislation, one very much open to future abuse. What may be deemed low 
enough environmental impact? On what basis is this decided? 
 
Section 30: Offences/fines. These fines are not sufficient to deter large commercial damaging 
operations where profits can be huge. We welcome the imprisonment. 
 
Section 46: Notice to stop activity. Serious harm requires a definition. 
 
Section 54: Fish farms; not development. A worrying development, removes any local judgement 
and real input from local environmental specialists. 
 
Part Four 
Section 8 (a) (i & ii): Assisting and enabling/facilitating requires a definition. 
 
Section 67: Urgent designation should include Conservation MPAs as well as marine historic 
assets. 
 
Section 74: This section makes no reference to Highly Protected Marine Areas which are vitally 
important to our future use of the seas resources.  
Additionally, the Precautionary Principle approach should be applied. 
 
Section 80: Marine Conservation Orders must be granted on the Precautionary Principle 
approach. 
 
Section 87: Marine Management Schemes must include all stakeholders requiring access. The 
current bias to the commercial interests must stop. It is not part of a democratic process for council 
workers/civil servants to ―pick‖ members from commercial backgrounds then allow them to decide 
who should join and who should not. 
 
Part Five 
 
General: 
There must be regulations specifying minimum distance away from haul out etc. with at least two 
miles (subject to scientific advice) and ten miles if acoustic deterrents are used. Consideration must 
also be given to areas where seals are required to ―pass‖ installations in order to feed/haul-out etc. 
 
Section 95: Excellent: should be sufficient to stop here except in ―ABSOLUTE‖ exceptions. 
 
Section 96: (3) Reports should be accessible to the public. 
 
To be considered only in the event that shooting is not stopped 
 
Section 97: Licensing of the commercial industries will amount to ―open season‖ on seals in 
remote and rural marine areas, without efficient policing this will be un-workable. Reports of 
numerous killings being recorded as ―one‖ is not uncommon. 
 
Section 98 (f): Should be removed, if correctly tensioned anti-predator nets are installed this is not 
required. While the wild salmon population decline is prevalent netsmen should be bought-out to 
conserve both salmonoids and seals. What is the definition of ‗serious‘? What evidence will be 
required before a licence is issued? 
 
Section 99: Methods of killing 
Seals should be afforded the same protection as cetaceans and otters. 
In all but very extreme circumstances shooting is not necessary and should only be carried out 
under extremely strict licensing laws (not licenses that are simply downloaded from the Scottish 
Government website as is currently the case for killing birds), most certainly not allowed by the 
commercial industries themselves and only as an absolute last resort (not the perceived ―last 
resort‖ as currently described by fin fish farms where they do not even comply with anti-predation 
nets). 
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This must include weapons of higher calibre than present; a minimum suggested is that of killing 
large Red deer. In addition to safeguard license holders they must carry ―humane killers‖ and use 
them. 
 
No seal must be shot where a fish farm or nets are situated closer than two Nautical Miles from a 
known seal haul-out (this includes breeding, moulting and resting haul-out). 
 
No seal must be shot where full and complete anti=predator nets have been installed. 
 
No seal must be shot before positive photographic identification on not less than three occasions 
has been made and reported to the Authorities. 
 
No seal must be shot where it cannot be recovered and death ensured. 
 
No seal must be shot from an unstable platform including boats. 
 
No seal must be shot in sea conditions or tide conditions which would hamper a direct kill and 
immediate kill. 
 
No seal  must be shot a didtance further than 20m from nets or cages (this does not include tackle 
and lines). 
 
All kills must be collected and returned for scientific analysis. 
 
Section 100: (1) (a): Absolutely not: seals must only be shot following photo-identification of repeat 
offenders causing damage to nets. Not sufficient to say; ―in the vicinity‖, the major problems of the 
existing law. A licence being issued for ‘x‘ number of seals to be shot must not be allowed. The 
term ‗rouge‘ seal must not be used due to its previous ―flouting‖ by numerous industries; where 
every seal is ―deemed‖ rouge, in the attempt to remove ―the only good seal is a dead seal‖ attitude. 
 
Section 103 (2): A protected area must be ―protected‖, no killing of any seal in a protected area. 
SNH have been the major cause of concern in similar instances often appearing to favour 
commercial industry.  They don‘t have the expertise on this issue; if this must be done then SMRU 
would be a better equipped. 
 
Section 104: Designation of seal conservation areas should be easier to establish than the current 
Conservation Orders as well as the ―will‖ to designate. 
 
Section 105: (b): The terms; ―not be detrimental to the maintenance of the population‖ and ―at a 
favourable conservation status‖, require definitions: The Habitats Directive definition is not defined 
and currently allows for ―open season‖ on seals even in SACs. Seals must not be shot in 
conservation areas. 
 
Section 106 (2): Delete: any notification in this instance could cause all evidence to be removed. 
 
Section 107: Delete: this is draconian action, enough seals will be shot without entering land not 
owned by the fin fish farms. 
 
Section 111: NERC related information regarding seals has favoured the Scottish Government 
view in the past. This should have an independent overseeing authority.  
 
Section 114: Summary conviction is insufficient and may prevent ―case law‖ improvements. All 
penalties are too lenient. Multi-national bodies must be curtailed and this can only be done 
financially with fines that actually deter and with lengthy prison sentences. The penalties should be 
applicable for managers and company directors as well as offenders. 
 
Section 115: Repeal: not before time. 
 
Part Six. 
Vitally important that any new legislation is conveyed to all police forces and Procurator Fiscals etc.  
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Section 122: Power of entry is required. 
 
Section 139 (8) & (9): Summary conviction is insufficient and the fines are far too low to prevent 
commercial activities from being ―put off‖ from shooting seals. 
 
Section 141: Marine Enforcement Officer should include: Police Officers, SSPCA Officers and 
others with relevant experience. 
 
Section 145: Any Orders and Regulations should be made on the Precautionary Principle basis. 
 
 
Hebridean Partnership, 
11 June 2009 
 
 

SUBMISSION FROM ISLE OF MULL WILDLIFE EXPEDITIONS 

 
I see the obvious in the marine bill but I see absolutely nothing visionary! 
  
Is it not 'visionary' to grasp that fishing of whatever species in whatever way has little room for big 
expansion or opportunity. In fact it is far more likely to go the other way if we are all honest. 
 
Now what about Scotland's most influential rural industry, Tourism? 
The Government has asked for a 50% increase. Would they do the same with fishing or farming? 
Actually Ecotourism is the worlds fastest growing area of tourism and this could increase and 
transform the west coast economy in a very green way.It would also have no visible impact except 
to improve local peoples incomes. So why aren't we are already a Hebridean Islands National 
Park, which is all about protection, yes,but more importantly for us, 'promotion of our marine and 
Island wonders'. 
 
John Muir was visionary and it paid off in America. Where is Scotland's new John Muir because 
there is no plan B for the West Coast and Islands. Except more and more patching up of the 
economy here via a predictable Marine Bill. 
  
If National Park status for the Hebridean Islands is not the big and only plan A, Can someone 
please tell me what plan B to Z is? 
  
In my view Scotland needs 'style' more than anything else, particularly in our rural areas and 
National Park status would bring that and a whole host of other pluses. I do hope someone there 
will be visionary enough to understand my argument. 
  
Isle of Mull Wildlife Expeditions 
10 June 2009 
 
 

SUBMISSION FROM JOINT NATURE CONSERVATION COUNCIL 

 
The Joint Nature Conservation Committee (JNCC) is the statutory adviser to Government on UK 
and international nature conservation. Its work contributes to maintaining and enriching biological 
diversity, conserving geological features and sustaining natural systems. JNCC delivers the UK 
and international responsibilities of the four country nature conservation agencies – the Council for 
Nature Conservation and the Countryside, the Countryside Council for Wales, Natural England and 
Scottish Natural Heritage. In relation specifically to this submission, JNCC is responsible for nature 
conservation advice in waters beyond 12 NM from Scotland. This response is given from the 
perspective of these statutory responsibilities; we support the written evidence of Scottish Natural 
Heritage in relation to their responsibilities in Scottish Territorial Waters. 
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JNCC responded to the Scottish Government‘s consultation on ‗Safeguarding our Seas‘ in 
September 2008 and subsequently provided advice to Scottish Government and Scottish Natural 
Heritage in support of their development of guidance for the nature conservation provisions in the 
Marine (Scotland) Bill (Marine Bill). Some of the comments JNCC provided in our earlier response 
are repeated below since it considers them to remain relevant in the context of the provisions in the 
Marine Bill. 
 
JNCC welcomes generally the approaches set out in the Marine Bill. We agree that the current 
management of Scotland‘s marine environment lacks a clear set of objectives, is fragmented, dated 
and could not easily provide an ecosystem approach to its management. We welcome the 
implementation of the European Marine Strategy Framework Directive within the Marine Bill. 
 
JNCC considers the publication of the Marine Bill to be a significant step forward in establishing the 
legislative framework necessary to deliver the vision of clean, healthy, safe, productive and 
biologically diverse oceans and seas. There are a number of references in the Marine Bill and the 
supporting policy document to the promotion of economic growth, including the presumption to 
allowing activities unless proven to be damaging. While it is essential that the Marine Bill respects 
social, economic and environmental needs, we consider that the reversal of burden of proof here 
carries significant risk of unsustainable damage to the environment. Such damage may cost more 
in the longer term than the short-term economic gain. Suitable environmental assessment 
procedures should be adhered to by all users (current and future) of the marine environment. 
 
The Marine Bill will apply to Scottish Territorial Waters. Scottish Offshore Waters fall under the 
provisions of the Marine and Coastal Access Bill presently before the UK Government. JNCC 
recognise however, the political agreement reached between the Scottish and UK Governments 
giving the executive devolution of responsibilities for Scottish Offshore Waters to Scottish Ministers, 
particularly for nature conservation. There are clear differences in the provisions of the two Bills 
and it would be easier for the Scottish Government to implement both sets of regulations if the 
provisions of both Bills were more coherent. For example, the provisions relating to the reporting on 
the establishment of a network of Marine Protected Areas are different between the two Bills and 
described later.  A simpler legal framework would the benefit all regulators and stakeholders. We 
note that users of UK‘s offshore waters in particular (e.g. the hydrocarbon industry) is working 
already to a single, fit for purpose, management regime and it would seem counter-productive to 
make such a regime more complex and difficult to manage.  
 
JNCC would not be in favour of an increase in the level of bureaucracy and complexity in the 
implementation of UK policy, particularly in relation to our international commitments. The 
advantages of improved national legislation need to be considered against the additional resources 
that may be required to bring together different approaches when presenting a UK view, as is 
required in most international legislation. There are existing mechanisms that deliver a UK wide 
policy through a regionalised approach, for instance the UK Marine Monitoring work. We hope that 
such mechanisms will be used when implementing the Marine Bill, to facilitate the subsequent 
amalgamation and interpretation of data. 
 
JNCC fully supports the Scottish Government‘s proposals to establish a system of statutory marine 
planning for Scotland‘s territorial waters and that it should cover all activities where they are within 
devolved competence. It will be important to clearly establish how the Scottish planning system will 
also encompass and take account of activities falling under reserved control, particularly oil and 
gas, defence, shipping and the fishing activities of non UK fleets, since any planning decision 
needs to account for such activities. 
 
The EC Marine Strategy Framework Directive will be implemented at a regional level with the 
regions corresponding to large marine ecosystems that do not equate to administrative or political 
boundaries. JNCC would suggest that the proposals to develop the Scotland-level and 
international-level planning systems similarly respect ecosystem units. JNCC observes that, to 
work effectively, the Scottish system of marine planning will need to be able to engage with 
planning systems operating in sea areas adjacent to Scotland‘s territorial waters, both planning 
systems operated by other parts of the UK, and also by other European countries, probably at a 
range of levels (for example at the scale of the Irish Sea, the Celtic Seas or North Sea). Schedule 1 
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makes provision for Regional Plans to be compatible with other plans in Scotland, but could be 
extended to consider relevant plans beyond Scotland. 
 
Effective planning requires clear policy objectives. JNCC welcomes the proposal to develop a 
National Marine Plan. To facilitate engagement with planning systems beyond Scotland, the 
National Marine Plan should have clear links to the strategic objectives for these other systems. 
We are pleased that the Scottish Government has engaged in the development and agreement of 
the UK Marine Policy Statement as set out in the Marine and Coastal Access Bill. The Scottish 
National Marine Plan should deliver this UK policy in the most appropriate manner for Scotland 
whilst ensuring links with other parts of the UK. JNCC encourages Scottish Ministers to support the 
UK Marine Policy Statement to ensure a coherent approach between countries. 
 
JNCC welcomes the provisions to enhance nature conservation in the Scottish Marine Area. It will 
be essential that appropriate objectives are developed to guide planning and licensing to ensure 
that biodiversity is conserved the wider marine environment. The provisions to establish protected 
areas will help the Scottish Government play its full part in helping the UK deliver its international 
obligations and commitments. We welcome the similarity between the nature conservation 
protected area provisions and those proposed in the Marine and Coastal Access Bill for offshore 
waters; this will help ensure consistency for sea users and regulators. Nevertheless, it will be 
important that the implementation of the provisions are also similar to gain the full support of sea 
users. JNCC has worked with SNH and Scottish Government to develop guidance on MPA 
identification that offers a degree of consistency with adjacent areas of the UK.  
 
Scotland‘s seas are a significant proportion of those of the UK and therefore Scotland should make 
an appropriate contribution to the fulfilment of the UK‘s international obligations to networks of 
MPAs. Whilst the Marine Bill makes provision in Clause 91 for Scottish Ministers to report on their 
contribution to establishing a network, the objective in 91 (4) stating ―the conservation or 
improvement of the marine environment in the UK marine area or any part of that area‖ is unclear, 
particularly to what the final phrase is referring. The Marine and Coastal Access Bill sets out more 
measurable objectives for determining the success of the network and JNCC would suggest that 
similar provisions are considered for the Marine Bill. A difference in approach may lead to 
difficulties when determining whether the UK is meeting its international obligations.  
 
JNCC would be happy to provide further specific evidence or clarification should the Rural Affairs 
and Environment Committee require it.  
 
Joint Nature Conservation Council 
11 June 2009 
 

SUBMISSION FROM JAMIE GRANT, MACROBERTS LLP 

 
I provided a consultation response in respect of the consultation which preceded the Bill. 
  
Having reviewed the draft Bill itself, I have the following comments and suggestions: 
  
1.   It is not clear to me that what marine licensing under Part 3 of the Bill is intended to replace.  I 
would anticipate that a licence under Part 3 would supersede licensing under FEPA85 and 
CPA1949.  I think it would also be desirable if  a Part 3 licence could have the effect of authorising 
the relevant works, notwithstanding any impact that there may be in respect of public rights of 
navigation.  (At present, marine works often need to be consented by parliamentary procedure and 
it would be helpful if the requirement for such procedure could now be removed by means of a Part 
3 licence).  I think it would also be helpful if it could be made clear that a Part 3 licence does not 
supersede the requirement for harbour authority consent in respect of works within the limit of 
jurisdiction of the harbour authority; or the harbour authority's rights of "traffic control" within their 
area of jurisdiction; or the need to obtain a CAR authorisation in respect of discharges to the sea. 
  
2.   With regard to clause 2 of the Bill, which relates to the definition of "Sea", it may be desirable 
for the Sea to include uninhabited islets and skerries so as to avoid an artificial boundary between 
land planning and sea planning.  What I have in mind is that particular marine works may affect 

563



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

uninhabited islets or skerries and it would be somewhat artificial if the relevant marine works 
required a Part 3 licence in respect of the portion below high water mark and a planning permission 
in respect of the portion above high water mark.  Such a situation may be inevitable in respect of 
inhabited islands, but many people would regard uninhabited islets and skerries as part of the sea. 
  
3.   Where a particular development is partly in the sea and partly on land, it may be desirable to 
provide that one of the two systems of planning should apply to the whole.  Where, for example, a 
development "straddles" land and sea, it may be convenient in those circumstances for the 
planning authority to be empowered to grant the Part 3 licence as part of the planning process 
subject of course to Marine Scotland being a statutory consultee and having the ability to 
recommend call-in to the Scottish Ministers if they considered that to be appropriate. 
  
4.   With regard to clause 17 (1) (5), I would suggest inserting the words "remove or demolish" 
between the words "improve" and "any".  In addition, the word "works" would benefit from definition 
and it should be clarified whether works includes the laying of services, including cables and pipes. 
  
5.   With regard to clause 17 (1), it may be appropriate to provide that a licensable marine activity 
would include the installation of devices, including floating structures - that may not fall within 
clause 17 (1) (5).   
  
6.   I would suggest that licensable marine activities should also include any alteration to the shape, 
profile or nature of the seabed.   
  
7.   With regard to clause 18 (4), this allows the Scottish Ministers to themselves carry out 
investigations or tests to enable them to determine an application subject to requiring the applicant 
to pay a fee towards the expenses of such investigation.  There ought to be a mechanism for the 
applicant to know what the fee is going to be in advance because in some circumstances the 
applicant may want to withdraw the application rather than incur the cost. 
  
8.   With regard to clause 20 (1): 

At (a) (iii), I would replace the word "prevent" with the word "minimise".  In some cases, a 
development will be incapable of execution without some interference with legitimate uses 
of the sea and the word "prevent" would appear to preclude the authorisation of such a 
development.  

I would suggest the following additional criteria to be inserted at (a): "(iv) the promotion of 
sustainable economic development and (v) the protection of the  freedom and safety of 
navigation". 

9.   I would suggest that there ought to be a clause in the Bill which clarifies the effect of a licence 
issued under Part 3.  It should be made clear that a licence permits the activity to be carried out 
notwithstanding that the activity may reduce or affect the existing rights to use the sea.  It would 
also be desirable if it could be made clear in the Bill that a licence can be applied for and 
granted on the basis that it will have the effect of creating an exclusion zone of the type which was 
created in the private Bill relating to the Robin Rigg Offshore Windfarm.   
  
10.  With regard to clause 22 (5), I would suggest that the default position should be that conditions 
attaching to a licence should bind any other person who for the time being owns, occupies or 
enjoys any use of the works in question.  As currently drafted, the licence would need to specifically 
provide for that to be the case. 
  
11.  With regard to clause 29 (1), this should make clear that an appeal should be available in 
respect of non-determination within a specified period as well as refusal - i.e. the equivalent of 
"deemed refusal" in current land planning.  
  
12.  With regard to clause 31 (1) (a), I would suggest inserting the words "or avoiding injury" 
immediately after the word "life" where it appears in line 1.   
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13.  With regard to clause 71, I am concerned that the effect of this could be that it could require an 
authority having the power to suspend navigation or fishing rights (the exercise of which does not 
require a licence under Part 3) to suspend such navigation or fishing rights in order to achieve the 
objectives of the relevant MPA.  I suspect that this is not intended but in order to avoid that 
potential outcome, I would recommend that either (a) the designation order ought to make clear 
what restrictions are being created as part of the MPA (so that interested parties are aware of the 
proposed restrictions and can object to them) or (b) the requirements of clause 71 should apply in 
respect only of the determination of an application made under Part 3 of the Bill. 
  
14.  I am concerned that the effect of clause 71 is to create a paramount overriding priority to 
ecosystem protection on a par with the protection conferred upon European sites.  It seems to me 
that this is not appropriate and that the exercise or determination of any power by any public 
authority ought to reflect a proper weighting of all of  the various criteria which are referred to at 
clause 20 (1) (a) (expanded as suggested at 8 above). 
  
 
MacRoberts LLP 
12 June 2009 

 
 

SUBMISSION FROM MARINE BILL HISTORIC ENVIRONMENT TASKFORCE (FACITLITATED 
BY BEFS) 

 
I am pleased to submit written evidence on behalf of the Marine Bill Historic Environment Taskforce 
(facilitated by BEFS – membership of the taskforce is given at the end of this paperi).  The 
taskforce has focused on the treatment of the underwater cultural heritage/historic assets in this 
draft bill.  It has already engaged with the stakeholder consultation process leading up to the 
publication of the bill – see references belowii.   
 
Members of the taskforce broadly welcome the general thrust of the Bill, and in particular the ability 
to designate historic MPAs, and the definition of historic asset which includes at 63 (5) (f) deposits, 
artefacts or groups of things which evidence previous human activity.   We also express support for 
Robin Harper‘s successful amendment (S3M-3528.2) to motion S3M-3528 in the debate on the 
Marine Bill consultation (26/02/09), which advocated environmentally sustainable economic 
development and the need to improve the stewardship of the marine environment.  We would like 
at this stage to raise a number of issues which warrant further consideration in order to ensure that 
historic assets are effectively safeguarded under the new proposals.  
 
Scottish zone, historic assets and cross-border responsibilities 
 
Under current proposals, responsibility for managing historic assets will not be devolved in the 12-
200nm zone.  We wish to see this amended in order to ensure that historic assets will be treated 
consistently with natural environment assets.  Clarity is also sought in respect of how the proposed 
spatial planning, licensing, and consultation processes will work in sea areas which are shared 
between Scotland and the UK, for example, the Solway Firth which is split between Scotland and 
England. 
 
Scottish Marine Area: definition of sea 
 
How is mean high water spring tide to be defined?  This is particularly relevant in areas of rapid 
erosion.  It may be resolved in circumstances where MPAs extend onto the seashore.  
 
National and regional Marine Plan – protection of non-nationally important assets 
 
UK high level objectives to be introduced in the ‗UK Marine Policy Statement‘ do include non-
designated assets.  It is important that Scottish Ministers if they do not sign up to the UK Marine 
Policy Statement make similar provisions within a Scottish National Marine Plan.  These in turn can 
be integrated into Scottish Regional Marine Plans and the licensing process to ensure that all 
potential assets are effectively considered.  
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Marine Protection and Enhancement: the Scottish Marine Protected Area  
 
Clarification is sought on the implications of this paragraph 58 (2), which states that the SMPA can 
include any island in that area of sea.  Would the entire island be designated, or just the seashore 
and if the latter, why is it necessary to make this specification? 
 
Relationship between historic MPAs and nature conservation MPAs: 
 
There is a need for greater clarity over the relationship between nature conservation MPAs and 
historic MPAs.  Circumstances could arise whereby a Marine Conservation Order imposed for 
natural heritage may prevent work on historic sites if in the same area. This would prevent survey 
of actively eroding archaeological sites which may have been covered at the time of designation as 
a nature conservation MPA.  A solution could be to require a full archaeological survey of an area 
prior to placing an order. 
 
Paragraph91 3 a: Reporting to Parliament: 
 
Would this lead to the establishment of targets? 
 
Resource issues 
 
It is questionable whether the resource implications identified in the Explanatory Notes: Table D: 
Historic Environment Resource Provisions will be sufficient to support the policy intention behind 
the bill.  Issues relate to the availability of data on marine historic assets, and the availability and 
location of specialist advice on these assets. 
 
Designation of historic Marine Protection Areas – data requirements: 
 
Lack of data is a key issue when it comes to marine historic assets which will impact upon the 
potential to designate historic MPAs.   In order to designate marine historic environment assets, 
and therefore historic MPAs, effective interpretation of existing and new data will be required.  This 
will have significant resource implications and a collaborative approach to data collection will 
undoubtedly be required.  Greater clarity is sought on the detail of how this might be achieved.  It is 
advocated that a strategic approach to designating historic assets is preferable to designation 
taking place in the context of threat, or a perceived risk to an asset.   
 
Specialist advice on the marine historic environment:  
 
Roles at strategic level: Clearer distinction is required on the roles undertaken by Historic Scotland 
and Marine Scotland in relation to the management of marine historic assets.  It is understood that 
Marine Scotland will have an involvement with undesignated marine historic assets with Historic 
Scotland remaining the main organisation responsible for designated assets.  What is the 
relationship to be in terms of source of advice and decision-making between the two bodies? 
Specialist advice on the marine historic environment must be available to, and ideally embedded 
within, Marine Scotland. 
 
Roles at regional level: Clarity is sought on the powers, role and need for additional resources of 
local authorities in relation to managing ‗undesignated‘ marine historic assets, particularly given 
very limited capacity at this level.  Non-nationally important assets need to be explicitly recognised 
within the bill, and cared for in line with policy principles outlined in the Scottish Historic 
Environment Policy and Scottish Planning Policy 23.  Local authority archaeologists would need 
the support of specialist advice and whether this would be located within Marine Scotland or 
Historic Scotland needs further detail.  
 
We hope that this information is helpful in considering the broad thrust of the bill and implications 
for more detailed issues arising at stage 2.  We would be pleased to provide further 
comment/background information as required.  
 
Marine Bill Historic Environment Taskforce, 11 June 2009 
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SUBMISSION FROM MARINE CONCERN 

 
The Marine Bill is welcomed as it has the potential to radically shape future use and minimise 
abuse of our seas. Much of the current legislation is outdated and not fit for purpose; it does not 
afford the required protection for our future nor that of our successors. 
 
We are at a crossroads, this is a once in a lifetime opportunity to provide for truly sustainable 
environmentally friendly use of our seas resources, for which the Scottish Parliament should be 
commended on. However, on reading through the Marine (Scotland) Bill one could be forgiven for 
believing that it was either written by the commercial fishery and aquaculture interests or 
government officials with input from the fishing and aquaculture industries. 
 
Scotland is already very good at producing paperwork, books, and policy covering marine issues, 
much of which does not actually materialise at ―sea-level‖, let alone below it. Utilisation of the seas 
resources should not be viewed as a ―them and us‖ situation, a ―commercial verses environment‖. 
Both must fit neatly together or neither will be sustainable, ultimately it will affect us as people are 
at the end of that sustainable loop, the food web. 
 
It is often muted that ―stakeholder‖ involvement is vital; to date this has often not been the case. 
According to Schedule 1 (2) (a  & b), includes ―interested persons‖ and ―members of the public‖ 
should be included. Involvement must include these people and not just as a ―side interest‖ they 
must have full access to working groups etc. This is especially important in the formation of the 
Regional and Local groups. There should be a better balance in the make-up of these groups. 
There should be 3 ‗categories‘ i.e. designated bodies (SNH, council, science advisors), commercial 
interests and environmental interests (including local groups as they will have a better 
understanding of local issues rather than national bodies whose agenda may have priorities 
elsewhere).  
 
It is well documented that the global fish stocks are outside safe biological limits. Scotland has its 
own examples such as in the Clyde. But we still have some superb examples of marine 
ecosystems remaining but as pressure increases these too will diminish. This legislative 
opportunity should allow us to replenish our fish stocks and biodiversity or take us down a route 
where we have fished out the food chain and all we will be left with commercially will be jellyfish 
and toxic plankton. Will this government re remembered for ―saving‖ our marine ecosystems and 
with them our fishing fleet or allowing the destruction of both? Sustainability does not go hand in 
hand with terms such as ―Maximise Sustainable Use‖ as was used during the Marine Bill Road 
shows. A ―presumption of use‖ clause is dangerous in the extreme. 
There should be enough room for our commercial activities combined with environmental 
protection but only with careful spatial planning and a network of Highly Protected Marine Areas: 
also known as No Take Zones, or by the more sellable term, Fishery Production Areas. The 
benefits of protected areas are well documented. There appears to be  a lot of ―talk‖ about an 
―ecosystem approach‖ but little evidence that it will actually materialise. 
 
It should be obligatory for any people in marine planning or those about to debate and vote on 
marine issues to have read; End of the Line by Charles Clover and The Unnatural History of the 
Sea by Professor Callum Roberts.   
 
We do not believe the marine environment is as healthy as is purported, we believe that history has 
repeated itself from as far back as medieval times and continues to do so. In his book ‗The 
Unnatural History of the Sea‘ Callum Roberts (Professor of Marine Conservation at the University 
of York) provides a plethora of evidence against commercial exploitation. He argues that with 
proper management (re-invention of fisheries management and the creation of substantial marine 
reserves) the marine environment could recover. 
 
Currently as it stands the Marine Bill will offer little for the marine environment, which includes the 
stakeholder and users in the long term. Most of the previous and current government led initiatives 
(ICZM, SSMEI, Marine Task Force, and local management groups) have been little more than an 
―exercise‖ at great tax payer‘s expense, one which has often excluded the people actually paying 
for them! 
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We fully understand the pressure that the government is under in producing the Marine Bill but to 
provide for our future the fishing associations must leave their testosterone behind and engage in 
meaningful debate. Most local fishermen are both knowledgeable and conservation minded but this 
is not reflected by their associations. A few officials in Scottish Government have been responsible 
for the ―blocking‖ of balance within these debates and forums: this is BBC‘s Yes Minister in reality. 
 
The RAE Committee face a difficult challenge ahead but if we could suggest one thing please 
consult those who do not hold a ―vested or commercial‖ interest and those bound by a political 
hierarchy such as Marine Scotland and SNH. 
 
The following section refers to Parts and Sections within the proposed Bill: 
 
Part One; 
Section 2: The Sea includes everything below MHWS. Land run off has great effects on coastal 
regions and industry such as shellfish aquaculture. The Water Framework Directive is not all 
encompassing, discharges and run-offs etc. should be considered. 
 
Part Three 
Section 25: Marine Licensing. Activities below specified threshold of environmental impact; 
requires no license. This is worrying; in remote, rural and marine environments this could create a 
large ―loop-hole‖ in the legislation, one very much open to future abuse. What may be deemed low 
enough environmental impact? On what basis is this decided? 
 
Section 30: Offences/fines. These fines are not sufficient to deter large commercial damaging 
operations where profits can be huge. We welcome the imprisonment. 
 
Section 46: Notice to stop activity. Serious harm requires a definition. 
 
Section 54: Fish farms; not development. A worrying development, removes any local judgement 
and real input from local environmental specialists. 
 
Part Four 
Section 8 (a) (i & ii): Assisting and enabling/facilitating requires a definition. 
MPA‘s should be designated not only for one species of feature, but should be for the ecosystem 
as a whole. Some areas should be just left alone; there should be some fully protected areas, large 
enough to make a difference rather than token gestures. The existing SAC system is flawed, there 
are examples where seals are shot and harassed by fish farms in an area designated for seals 
(Lismore), and where dredging has been allowed in areas designated for tidal reefs (Firth of Lorn). 
To allow activities that damage the focus of that protection makes the designation meaningless. 
Government pressure is already attempting to ―overturn‖ the Firth of Lorn closure. 
 
Section 67: Urgent designation should include Conservation MPAs as well as marine historic 
assets. 
 
Section 74: This section makes no reference to Highly Protected Marine Areas which are vitally 
important to our future use of the seas resources.  
Additionally, the Precautionary Principle approach should be applied. 
    
Section 80: Marine Conservation Orders must be granted on the Precautionary Principle 
approach. 
 
Section 85: Exceptions to offences in MPAs & Historic Assets: Delete and delete all subsections. 
This effectively makes a mockery of having protected areas or historic sites. 
 
Section 87: Marine Management Schemes must include all stakeholders requiring access. The 
current bias to the commercial interests must stop. It is not acceptable for councils/government 
agencies/governments to ―pick‖ members from commercial sectors then ―ask‖ them as to who they 
see fit to join the group. 
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Part Five 
 
General: 
 
We welcome the inclusion of this conservation of seals section as existing legislation is useless. 
However, in this modern age there should be no reason to shoot a seal except to alleviate 
suffering. We suggest there should be better use of properly tensioned and maintained anti-
predator nets. Additionally, there must be regulations specifying minimum distance away from haul 
out etc. with at least two miles (subject to scientific advice) and ten miles if acoustic deterrents are 
used. Consideration must also be given to areas where seals are required to ―pass‖ installations in 
order to feed/haul-out etc. 
 
Section 95: Excellent: should be sufficient to stop here except in ―ABSOLUTE‖ exceptions. 
 
Section 96: (3) Reports should be accessible to the public. 
 
Section 97: Licensing of the commercial industries will amount to ―open season‖ on seals in 
remote and rural marine areas, without efficient policing this will be un-workable. Any self 
regulation of this licensing would be unsatisfactory; we do not believe accurate reporting would 
ensue. Reports of numerous killings being recorded as ―one‖ is not uncommon. 
 
Section 98 (f): This clause should be deleted. If correctly tensioned anti-predator nets are installed 
this is not required. While the wild salmon population decline is prevalent netsmen should be 
bought-out to conserve both salmonoids and seals. If this clause is included then a definition of 
‗serious‘ is required.   
 
Section 99: Methods of killing: Only to be considered if shooting MUST remain, but this is 
not legislation fit for the 21st Century if it does. 
Seals should be afforded the same protection as cetaceans and otters. 
In all but very extreme circumstances shooting is not necessary and should only be carried out 
under extremely strict licensing laws (not licenses that are simply downloaded from the Scottish 
Government website as is currently the case for killing birds), most certainly not allowed by the 
commercial industries themselves and only as an absolute last resort (not the perceived ―last 
resort‖ as currently described by fin fish farms where they do not even comply with anti-predation 
nets). 
 
This must include weapons of higher calibre than present; a minimum suggested is that of killing 
large Red deer. In addition to safeguard license holders they must carry ―humane killers‖ and use 
them. Public safety must also be paramount; there must be no possibility of stray shots or ricochets 
reaching the shoreline or other users or people or property. 
 
No seal must be shot where a fish farm or nets are situated closer than two Nautical Miles from a 
known seal haul-out (this includes breeding, moulting and resting haul-out). 
 
No seal must be shot where full and complete anti-predator nets have not been installed. 
 
 No seal must be shot before positive photographic identification on not less than three occasions 
has been made and reported to the Authorities. 
 
No seal must be shot where it cannot be recovered and death ensured. 
 
No seal must be shot from an unstable platform including boats. 
 
No seal must be shot in sea conditions or tide conditions which would hamper a direct and 
immediate kill. 
 
No seal must be shot further than 20m from a fish farm structure or fisherman‘s nets (this does not 
include tackle and/or lines etc.). 
 
All kills must be collected and returned for scientific analysis. 
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Section 100: (1) (a): Absolutely not: What evidence will be required before a licence is issued? We 
disagree completely with a licence being issued based solely on the numbers of seals present, 
under the assumption that the seal population would not suffer. There should be a requirement of 
proof that a seal is causing a problem. Seals must only be shot following photo-identification of 
repeat offenders causing damage to nets. Not sufficient to say; ―in the vicinity‖, the major problems 
of the existing law. A licence being issued for ‘x‘ number of seals to be shot must not be allowed. 
The term ‗rouge‘ seal must not be used due to its previous ―flouting‖ by numerous industries; where 
every seal is ―deemed‖ rouge, in the attempt to remove ―the only good seal is a dead seal‖ attitude. 
 
Section 103 (2): A protected area must be ―protected‖, no killing of any seal in a protected area. 
SNH have been the major cause of concern in similar instances often appearing to favour 
commercial industry. They don‘t have the expertise on this issue; if this must be done then SMRU 
would be a better equipped. 
 
Section 104: Designation of seal conservation areas should be easier to establish than the current 
Conservation Orders as well as the ―will‖ to designate. 
 
Section 105: (b): The terms; ―not be detrimental to the maintenance of the population‖ and ―at a 
favourable conservation status‖, require definitions: The Habitats Directive definition is not defined 
and currently allows for ―open season‖ on seals even in SACs. Seals must not be shot in 
conservation areas. 
 
Section 106 (2): Delete: any notification in this instance could cause all evidence to be removed. 
 
Section 107: Delete: this is draconian action; enough seals will be shot without entering land not 
owned by the fin fish farms. 
 
Section 111: NERC related information regarding seals has favoured the Scottish Government 
view in the past. This should have an independent overseeing authority.  
 
Section 114: Summary conviction is insufficient and may prevent ―case law‖ improvements. All 
penalties are too lenient. Multi-national bodies must be curtailed and this can only be done 
financially with fines that actually deter and with lengthy prison sentences, both for the offenders 
and the managers and directors. 
 
Section 115: Repeal: not before time. 
 
Part Six. 
Vitally important that any new legislation is conveyed to all police forces and Procurator Fiscals etc.  
 
Section 122: Power of entry is required. 
 
Section 139 (8) & (9): Summary conviction is insufficient and the fines are far too low to prevent 
commercial activities from being ―put off‖ from shooting seals. 
 
Section 141: Marine Enforcement Officer should include: Police Officers, SSPCA Officers and 
others with relevant experience. 
 
Section 145: Any Orders and Regulations should be made on the Precautionary Principle basis. 
 
Please use this opportunity to deliver a Bill that will make a difference and safeguard the marine 
environment for our future use and enjoyment. 
 
Compiled from a variety of sources and people by Mark Carter on behalf of Marine Concern. 
 
Mark Carter has a degree in Marine Science. He has held several positions with environmental 
groups, operated a wildlife tour boat and was the principle of an island based sea activity centre. 
Previously, he has been a self-employed farrier and a community policeman. His sea borne 
experience spans more than thirty years covering a wide range of interests and locations around 
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the World, including four of the World's five oceans. Mark Carter is on hunger strike during the 
current ―close‖ season of the Conservation of Seals Act 1970; in order to raise public awareness of 
shooting seals in the UK, the need for Highly Protected Marine Areas and the apparent lack of 
interest of Relevant Authorities to enforce existing and current legislation. His blog can be viewed 
at: 
http://hungerstrikeseals.blogspot.com [Link no longer operates]  

 

SUBMISSION FROM MARINE CONCERN, 3 JULY 2009 

 
This supplementary report calls for Parliamentary Members to be aware of the ―facts‖ before 
debating upon these important issues within the Marine (Scotland) Bill. The example given below 
is, I believe, a result of misleading information first published by the Scottish Government in several 
press releases leading up to the deliberations of the Marine (Scotland) Bill. 
 
Taken from SSPO section 4.1: ―Scientific data indicate that the present population of Grey Seals 
has increased from around 40,000‖. 
 
This is simply not true, the increase in figures is due to a change in modelling technique: The 
original press release was based on the Special Committee on Seals Report 2008 downloadable 
at: 
http://www.smru.st-andrews.ac.uk/pageset.aspx?psr=411 
 
 
 
Information from the Sea Mammal Research Unit  
 
Grey seals are counted by using a model system based on the number of pups observed; a new 
model system is being used which indicates an averaged estimate with larger confidence levels 
―Consequently, the published population estimate is significantly higher than that of 2006.  
This does not however indicate a major increase in population size since 2006‖.  
 
Taken from SSPO section 4.1: 
 
―Corresponding data for Harbour Seals indicates a current population of around 30,000, although 
the overall population has been declining recently‖. 
 
This statement is not only misleading it is factually incorrect: The 2008 SCOS data on Common 
Seals Phoca vitulina vitulina indicates that Scotland has approximately 20,000 and the UK total is 
around 23,500 seals. 
 
There has been a catastrophic decline during the last two years; of nearly 10,000 Common 
Seals. 
 
It is our opinion that this decline is not caused by Orca or displacement by Grey seals as 
suggested by the Scottish Government for the following reasons: 
 

 The Scottish Government press release claims: 'It is clear that local shooting and disease 
do not explain the significant reductions reported‖. The Scottish Government does not 
know the numbers of seals shot; which makes this government statement fictitious at best. 

 

 ―It is considered that predation by Killer Whales is a factor round the Northern Isles whilst 
competition for food supplies with the larger and more numerous grey seals is likely to be a 
significant factor across Scotland as a whole‖. This statement is highly misleading. The 
SCOS report does not mention killer whales nor does it provide any evidence of 
competition with grey seals.   

 

 The cause for the decline in Common Seals is not known. In specific areas, such as 
Shetland it would probably be due to a range of influences; for example, - shooting, 
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clubbing, anthropogenic displacement and harassment, disease, food availability, Orca and 
possible competition by Grey Seals. 

 

 Strathclyde is also listed as showing a decline of 25%, possibly as high as 30% depending 
upon the situation in the Clyde population. The Clyde and Strathclyde region is not 
renowned for its Orca. I live and have observed Common Seals for many years in the 
North Strathclyde area, where during the last 14 years the seal population in the Lismore 
Special Area of Conservation, which is designated for seals, is as high as a 50% decline. 

 

 In fifteen years, despite being out on the water or observing it from several vantage points, 
I have never seen an Orca or heard about Orca in this area. Also, during those fifteen 
years I have never seen any Grey Seals in the inner lochs or around Loch Linnhe, Lynn of 
Lorn or Sound of Morvern where the common seals both live and feed. A few passing 
individuals may indeed ―pass through‖ the area but most certainly do not compete with the 
common seals in this area, yet the decline continues. 

 

 What I have evidence of is the local fin fish farms, shooting, harassing and using acoustic 
deterrents very close to one part of the SAC and in the surrounding area. This SAC is 
subject to a current EC complaint. I have conducted autopsies on several seals, all were 
shot with a high velocity weapon, one was shot during the last Seal Conservation Order 
2002. 

 
 
 
 
 
Taking SSPO parts 4.2 and 4.3 together:  
 
―There is a statutory requirement on fish farmers under the Animal Health and Welfare (Scotland) 
Act 2006‖. And; 
 
―The salmon industry goes to great lengths through defensive net structures and various deterrent 
devices to minimise the risk of seal attacks on farmed fish‖. 
 
There is indeed a statutory requirement under the Animal Health and Welfare (Scotland) Act 2006 
and the influence of ―stress‖ caused by close proximity of seals should be avoided by the use of 
correctly tensioned anti-predation nets set at sufficient distance as is required to achieve the 
desired effect. I have had close contact with numerous fish farming companies on the west coast of 
Scotland and observed very few anti-predation nets in use; in fact, not one! 
 
Taking the BBC‘s Countryfile programme, ―Shooting Seals‖, SSPO supplied a picture of a seal 
lying on a walkway to a caged structure; this is an open and blatant contradiction of the above 
Welfare Act, where there wasn‘t even a side net to stop the seal from ―slipping‖ into the fish cage. 
 
These are examples of occurrences around the Scottish coast and they are common place not 
isolated instances. 
 
The submission from SSP0 referred to above can be viewed at:-
http://www.scottish.parliament.uk/s3/committees/rae/bills/Marine bill/SSP011june09.pdf 
 
Marine Concern 
3 July 2009 
 

SUBMISSION FROM MARINE CONCERN, 4 SEPTEMBER 2009 

 
Having watched the Committee deliberations online, I would like to take this opportunity to thank 
the Members of the RAE Committee for their professionalism during the scrutiny of the Marine Bill 
Process. I would also like to extend those comments to the members of the panel on the meeting 
of the 1

st
 September. 
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At the end of the hearing the Convener invited supplementary evidence to be submitted by Friday 
4

th
 September, in order for it to be presented before the hearing to be held on the 11

th
 September. 

As a direct result of comments made during the meeting I would like the following to be admitted as 
further evidence; in chronological order from the meeting: 
http://www.holyrood.tv/library.asp?iPid=3&section=102&title=Rural+Affairs+and+Environment+Co
mmittee  [Link no loner operates]
 
For the record, as it will be raised later by another member of the panel; 
 
Prof. Ian Boyd opened the panel hearing with a current account of the seals in the UK. He stated 
that Grey seals were ―stable‖ with an increase seen in the North Sea. Common seals as from three 
years ago have seen a ―rapid decline, extremely rapid‖, he said. 
 
He also went on to state that seals in the UK were ―reliant on sandeels‖ and that Common seals 
were ―small and slight animals‖. 
 
Prof Phil Thomas came in and suggested that they ―Can‘t break nets‖ 
 
Also for the record the word ―management‖ by the various industries refers to lethal 
measures. 
 
Both Prof. Ian Boyd and Colin Galbrath stated that there is an ―information gap‖, a lot of what 
actually occurs is not known. 
 
The following comments were made by Prof. Phil Thomas, member of the salmon industry, as a 
result of his comments and that he stated that he is a Board Member of SNH I have serious 
concerns, some of which form part of the Public Petition submitted by Hebridean Partnership, 
―calling for a level playing field‖ during deliberations, with such eminent people with a vested 
commercial interest so deeply entrenched within the Scottish system, openness and fairness 
seems a very distant reality. 
 
Comments made by Prof. Phil Thomas: 
 
―Catastrophic if seals get into a net‖ (fish farm), this is clearly a breach of the Welfare Act, if a seal 
is able to ―slip‖ over the walkway the fish farm company has been negligent in that side nets should 
have been fitted. When correctly fitted, maintained, and checked a seal especially a Common seals 
would be unable to enter a cage structure in this manner. 

 
―Seals can hunt in packs‖, referring to seals working together on either sides of a net in order to 
―scare‖ the fish to move close to the other edge: This has never been documented and is 
conjecture.  
 
―Conflict in figures‖, referring to the numbers of seals shot: The industry has not been forthcoming 
in management meetings where SNH members have stated that, ―matters would be easier if the 
industry was not so secretive‖ (evidence, minutes, and letters can be provided upon request). The 
estimate given by groups and NGOs of three to four thousand is based on best available evidence 
and across all commercial sectors, when compared with the figure given by Scottish Salmon 
Producers Organisation on BBC‘s Countryfile the figures compute very well and close to the 
estimate given by NGOs. 
 
―Manage Greys to ―protect‖ commons‖, outrageous! I can see why the industry would support this 
comment but there is no evidence to support any concept that Greys are responsible for predating 
or displacing Commons. In the inner regions of Strathclyde the Common seal population has fallen 
by 25 to 30% there are very few Grey seals in the inner regions therefore they could not possibly 
be a factor in the Common seal decline in this area. 
 
―Nobody goes to colonies to shoot seals‖, if only this were true. This activity has been well 
documented, including within scientific reports; one such report is:  
 

573



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

Section 3.5.5. Shooting ―shooting has occurred in a completely uncontrolled fashion and that this 
is not discouraged by the management...One incident was described where a seal was shot and 
wounded with a shot gun and another where 7 seals were shot in one day...Another operator who 
claimed only to shoot seals that hang around the site, within the bay and immediately outside it, 
was caught two weeks later shooting seals at a haul-out two miles from the farm‖. 
(Ross. Alison. 1988. Controlling Nature’s Predators on Fish Farms. Marine Conservation 
Society) Available upon request. 
 
A Report to the SSPCA (in 2004?) of 38 seals being shot in and around a seal haul-out. I hold 
written evidence from SNH naming the contractor involved. This offence formed part of a 
successful EC Complaint which resulted in the UK Government being issued with Infraction 
Proceedings; a ―management group‖ was convened to prevent further legal action from being 
taken. This haul-out forms part of a Special Area of Conservation designated for seals a second 
complaint is currently being investigated by the EC. 
 
The Montrose Court Case (2007?) concerning, ―Rosie‖ a seal shot  and witnessed by members of 
the public while on her haul-out one kilometre away from netsmens nets, this case was found ―not 
guilty‖ as one Kilometre was considered to be ―IN THE VICINITY‖ of nets. 
 
There are many more examples, many given by fish farm employees who have not been happy 
about what they have witnessed, some even been sworn to keep quiet in fear of losing their jobs, 
one such case involved nearly 50 seals being shot at one farm by one ―marksman‖ and the report 
was entered as ―ONE SEAL‖ in the fish farm records. 
 
I have been privy to such information during my time as Chairman of the Hebridean 
Partnership and as Coordinator of the Seals Protection Groups, this is the main role of 
Marine Concern, I would be happy to submit an Affidavit to support these events and supply 
the relevant evidence where necessary. 
 
―individual licences totally impracticable‖; I have been assured by several large fin fish farming 
companies that ―adhoc‖ shooting by farm employees is not allowed or tolerated. I have, ―Predation 
measures‖ from two independent companies that state correct procedure and these do not include 
weapons held on floating structures. In all cases, once a seal has been identified, a contractor or 
an employee with marksman‘s capabilities is dispatched to shoot the seal. If this is actually 
undertaken I see no difference to that of issuing an individual licence. 

 
―Technological elements‖, referring to problems with using/identifying non-lethal methods: Not true; 
modern advances and correct spatial planning would allow for total 100% net structure to be 
utilised: The facts here are that the industry does not want to pay ―extra‖ and effect large profits for 
these facilities which if made to the same net size as the holding nets would prevent escapes and 
genetic pollution as well as seal predation. 
 
―Companies have the information‖; referring to a question of ―lack of knowledge‖, if they constantly 
refuse to engage, refuse to give this information we simply can‘t move forward with their consent, 
this requires legislation. 
 
A discussion covered the term ―last resort‖, and Prof. Thomas stated that it was part of the process: 
If the term ―last resort‖ does what it says; i.e. shoot seals only as a ―last resort‖ why does the fin 
fish farm have the terminology of ―absolute last resort‖? In my experience ―last resort‖ has 
become a convenient term in which to hide behind when the industry is confronted by public or 
politicians: I have tackled more than one highly placed fish farm company manager; in particular 
one at the WWF Aquaculture Dialogue held in Edinburgh just over one year ago: The manager 
stated that they only shoot (including within an SAC) as a ―last resort‖. I pointed out that they do not 
use anti-predator nets, therefore how could shooting be seen as a ―last resort‖, and he left rather 
quickly without reply. 
 
―Dangerous to draw ideas from other Countries: unreliable‖. I believe that a lot can be learnt from 
other Countries e g; South Africa shot seals to protect their Hake fishery, following the cull the 
Hake fishery collapsed. It was subsequently found that the seals eat the predator fish which in turn 
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fed on the Hake. The cull ceased, the seals recovered as did the Hake fishery, this is well 
documented and not a one off example. 

 
―All points covered in a ―Code of Practice‖ (with regards to true marksmen and professionalism). 
This is an industry where the term ―rogue‖ is routinely given to just about all seals, regardless of 
their location. Officials in offices fail to see what actually occurs at sea level, in some cases even 
the local managers do not know what occurs at their own individual sites as was indicated during a 
visit by Marks & Spencer and NGOs, where the manager stated that acoustic deterrents where 
only used as and when needed, the local site manger went to great depth to explain how special 
batteries were used to keep the acoustic deterrents in operation 24/7, this was in an area known to 
be a porpoise hot-spot. 
 
―Strong expansion‖ and ―Rapidly increasing‖, reference made to the Grey Seals population. I‘m 
very surprised that this was not contested by either SMRU or SNH. Using SMRU data provided for 
the Special Committee on Seals;  
(http://www.smru.st-andrews.ac.uk/documents/SCOS_2008_v1.pdf ) nowhere is it stated that; 
―Strong expansion‖ and ―Rapidly increasing‖ is evident. So much so to the contrary that the 
modelling method used which relied upon an increasing population has now been replaced with a 
more suitable model which indicates a ―stable population‖. 
 
―Disproportionate to report per seal‖ (with regard to seals once shot being reported at the time as 
opposed to at the end of the year. As a former police officer, the only way for officers with general 
duties to satisfactorily investigate wildlife crimes is that information must be readily available. The 
local fin fish farm has even stated that they do not want to see uniformed officers on their premises, 
let alone freely hand over contentious information which may lead to their prosecution. 
 
As a result of hearing this evidence I intend to make a formal complaint that Prof. Phil Thomas sits 
on an SNH Board, he clearly has a vested interest and I fail to see from the evidence before me 
how he can supply ―unbiased‖ information to a statutory advisory body giving recommendations on 
the environment. In fact it is my general observations that it is this ―attitude‖ within government 
agencies that have resulted in the current predicament and that of several European Commission 
complaints. 
 
Marine Concern, 4 September 2009 
 
 

SUBMISSION FROM MARINE CONSERVATION SOCIETY 
 
The Marine Conservation Society (MCS) is the only United Kingdom charity uniquely dedicated to 
protecting our seas, shores and wildlife. MCS has a dedicated Scottish conservation programme, 
run since April 2000 from our Edinburgh office from which this submission is made. MCS is a UK 
charity registered both in Scotland (SCO37480) and England and Wales (1004005). 
 
MCS in Scotland welcome the introduction of the Marine (Scotland) Bill to Parliament and the 
opportunity to provide written evidence to the Rural Affairs and Environment Committee. We are 
pleased to see that the Bill provides for a system of marine planning, a streamlined licensing 
system in which decisions are made in accordance with marine plans, and proposals for 
improvements in marine nature conservation, including nature conservation marine protected 
areas. We believe that the Bill has the potential to greatly improve existing arrangements for the 
protection and management of Scotland‘s seas, provided that the protection and recovery of our 
marine environment is placed at the heart of the Bill. 

Overview 

 
The Marine Conservation Society is particularly concerned about the decline of marine biodiversity 
in our seas. According to a recent report in Science

34
, Scottish waters are among the most 

impacted in the world. A further report highlights declines of common skate, fan mussel, native 
oyster, seagrass beds, maerl beds, horsemussel beds, deep-water mud habitats and deep-water 

                                            
34

 Halpern et al  A global map of human impact on marine ecosystems.  Science 319, 948-952 (2008) 
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reefs, all features that have their stronghold in Scotland, among others in UK waters
35

. There is 
additjonal evidence of decline in nationally important features such as cold-water corals

36
 (Lophelia 

pertusa), serpulid worm
37

 (Serpula vermicularis) reefs and flame shells
38

 (Limaria hians). Declines 
in common seal, seabird and zooplankton populations are also well-documented. We also note that 
‗the health of commercial fish stocks may be taken as a proxy for the general health of the marine 
environment‘

39
 and that 5 of 11 commercial finfish species (45%) were beyond full reproductive 

capacity in 2006. Whilst the reasons behind these declines in our seas will be complex, some 
linked for example to climate change, the management framework delivered by the Marine 
(Scotland) Bill must be part of the solution to put our seas on the route to recovery. It is our view 
that in order to protect and recover our seas and support a sustainable future for Scotland‘s coastal 
communities, Scotland‘s marine environment must be put first in all decision-making. 

General Duties required  

 
The requirement to promote recovery of the marine environment as a whole is enshrined in various 
international and national agreements

40
. Given the declines outlined above, we are therefore 

concerned that provisions in relation to environmental recovery are weak, with no provisions in the 
Bill to recover the ecological status of Scottish waters beyond the boundaries of MPAs.  
 
To provide a framework for the protection, recovery and sustainable management of Scotland‘s 
seas, we believe there should be a new Part 1 in the Bill to include specific duties on Scottish 
Ministers to further the achievement of sustainable development and deliver an ecosystem 
approach to management. We therefore note in Sustainable Seas for All the intention to place a 
duty on Marine Scotland to deliver ecosystem management. An ecosystem-based approach is also 
a requirement of the Marine Strategy Framework Directive (MSFD) and such an approach was 
signed up to by all four UK administrations

41
. As data in the marine environment is often limited, 

there is also a need to adopt the precautionary principle, a general principle of EU environmental 
law required by the MSFD that should be included in a new Part 1. 
 
Part 2 Marine Planning 
 
The Bill lacks both a definition for marine planning and a statement of purpose for the Marine 
Planning part of the Bill. We believe marine planning should be used to, ‗protect, preserve, prevent 
deterioration and, where practicable, restore marine ecosystems in areas where they have been 
adversely affected' as required by the MSFD. There should be a duty on Scottish Ministers to 
prepare and adopt both national and regional marine plans, including at a regional seas scale. 
There must be plan coverage for the whole Scottish marine area. 
 
In our view, all plans must be underpinned by marine ecosystem objectives (MEOs). There should 
be a duty to include MEOs in both national and regional plans and a further duty requiring public 
authorities to contribute to their achievement. We support the work that has been done to date on 
developing MEOs in Scotland.  
 
We are very concerned at inclusion of the phrase ‗unless relevant considerations indicate 
otherwise‘ (11(1)) without a clear definition of ‗relevant considerations‘. We believe if used for 
marine planning, there should be a requirement to produce clear guidance that would prescribe the 
circumstances under which decisions are allowed to deviate from the agreed marine policy. 
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The circumstances provided for an appeal against a marine plan (Section 13) are very limited. 
Legal analysis suggests that the limited scope of judicial review may fail the third part of the Aarhus 
Convention

42
 (access to justice). This is a wider issue that will need to be addressed for appeal 

mechanisms across a wide range of legislation, therefore the effects on marine legislation should 
be revisited following the Gill Review. 
A three tier planning system was proposed in Sustainable Seas for All: a consultation on Scotland‘s 
first marine bill. However, the Marine (Scotland) Bill only refers to the national tier and the regional 
tier. We assume that the third tier refers to the Marine Policy Statement (MPS), but there is no 
mention of this in the Bill. Whilst we recognise that Scottish Ministers have an option to opt out of 
the MPS we believe that there must be some reference made to the MPS (should it be adopted) or 
to any alternative arrangements that would be made should agreement fail to be reached. 
 
In order for marine management to deliver an ecosystem approach it must follow ecological rather 
than political or administrative boundaries. We believe that users would benefit from joint planning, 
especially in the Solway Firth and northern North Sea, and that a formal concordat between the UK 
and devolved governments should be drawn together to facilitate effective joint planning across 
boundaries. 
 
Sustainable Seas for All: a consultation on Scotland‘s first marine bill raised the issue of extending 
the biodiversity duty to 200nm. We believe that Scottish Ministers should include a provision to 
promote biodiversity in the Scottish National Plan within the Marine (Scotland) Bill. This could then 
extend to 200nm under the executive devolution of marine planning, following agreement of the UK 
Government.  

Part 3 Licensing  

 
Section 24 gives the power to Scottish Ministers to exempt certain activities from requiring a 
licence, or to give a licence automatically if certain conditions are satisfied. Some threshold of 
criteria should be included in section 24 in a similar way to section 25.  
 
Whilst we agree in principle with the approach taken in Section 25, it is vital that cumulative 
impacts can be taken into account when registering activities. Mechanisms to take account of 
cumulative impacts and that recognise different sensitivities in different locations must therefore be 
included. 
 
We believe that provisions for appeals against licensing decisions should appear on the face of the 
Bill (Section 29). This is an area of considerable uncertainty. We believe that in order to secure 
compliance with the Aarhus Convention, there should be an appropriate third party right of appeal 
on all licensing decisions. 
 
We are concerned that marine fish farming will not come under the licensing provisions in the Bill. 
Marine fish farming is potentially harmful to marine ecosystems and this omission risks 
undermining the objectives of the Bill. 
 
Part 4 – Marine Protection and Enhancement: The Scottish Marine Protection Area 
 
We welcome powers in the Bill for Scottish Ministers to establish Nature Conservation MPAs and 
Demonstration & Research MPAs. However, in line with international commitments (OSPAR, 
WSSD and MSFD), we believe a duty should be placed on Scottish Ministers to designate MPAs in 
order to contribute to delivering an ecologically-coherent network of well-managed MPAs that 
adheres to the principles of representation, replication and connectivity. We believe such a network 
is needed to help contribute toward the protection and recovery of our seas. We also note that 
Clause 123 of the UK Marine Bill as transferred to the House of Commons places the appropriate 
authority under a duty to establish a network in UK waters other than the Scottish marine area. 
Together, Scottish and UK MPAs must be developed to deliver a UK-wide network of ecologically-
coherent sites. 
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We believe the appropriate statutory nature conservation body is best placed to produce 
conservation objectives for MPAs and should be placed under a duty to do so. 
 
It is our view that the designation of Nature Conservation MPAs must be based on the best 
available scientific advice and on biodiversity needs alone. We are therefore reassured that 
Scottish Ministers may have regard to social or economic consequences of designation only where 
the desirability of designating 2 or more areas is equal (Section 59(5)).  
 
We believe that there should be a duty on SNH to give advice on all Nature Conservation and 
Demonstration & Research MPAs (Section 69) and for all public authorities to act in accordance 
with that advice. Whilst Section 71(6) and 72(8) require public authorities to have regard to any 
advice given by SNH, Section 89(1) does not appear to do so. 
 
Post-designation it is essential that conservation objectives are used to develop a management 
scheme for each MPA, translating the conservation objective into clear management guidelines.  
 
We believe that the Bill should include a monitoring requirement for all MPAs in order that progress 
towards achieving conservation objectives can be assessed. In addition, we believe that SNH are 
best placed to monitor sites in order that the report can be based on expert opinion. 
 
We strongly support provisions in Section 87(3). An equivalent provision must be included for the 
conservation objectives of an MPA or Section 87(1) must be amended to place a duty on relevant 
authorities to produce a management scheme for all sites. 
 
Part 5 – Conservation of Seals 
 
We support the Bill‘s overhaul of seal conservation legislation, but remain concerned that loopholes 
may remain allowing for the unnecessary killing of seals. To fully implement the provisions of the 
EU Habitats Directive, the Bill must ensure that shooting only occurs as a last resort by licensees 
within strict guidelines, and that all killings are accurately reported to the Scottish Government. 

Interactions with Fisheries 

 
It is currently unclear how the provisions proposed through the Marine (Scotland) Bill will interact 
with fisheries. We therefore believe that Inshore Fishing Plans as developed by Inshore Fishery 
Groups must be in line with Marine Plans arising from the Marine (Scotland) Bill and that the Bill 
should be amended to make this clear. 
 
Some marine features and areas will merit higher protection, for example important locations for 
fragile marine species, habitats or particularly high biodiversity or sites chosen to enable recovery 
of representative marine habitats and ecosystems to natural climax communities. We believe that, 
along with other extractive and potentially damaging activities, heavy towed fishing gears such as 
dredges and bottom-trawls will be incompatible with the conservation needs of some sites and in 
such cases should be controlled through mandatory measures. It is vital therefore that the 
provisions of the Inshore Fishing (Scotland) Act 1984 can be used effectively and quickly to ensure 
protection of MPAs designated under the Marine (Scotland) Act, for example through Statutory 
Instrument. A clear link should be made between the two pieces of legislation to reinforce this. 
 
The specific defence for sea fishing (Section 85(2)) creates some concern. The use of 
reasonably in 85(2)(b) gives a low threshold for using this defence and we believe that 
better wording would be to use a test of using all necessary precautions  

 
Marine Conservation Society 
 
11 June 2009 
 

578



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

 

SUBMISSION FROM MORAY FIRTH PARTNERSHIP 

 
The Moray Firth Partnership welcomes the opportunity to take part in this informal consultation 
exercise on the Marine Bill, and our further comments are noted below. 
As a member of the Scottish Coastal Forum (SCF), we have endorsed the separate submission by the 
SCF on behalf of its members, although this is obviously at a high level, given the wide range of 
members involved and their different interests. We have not restated the opinions within that 
submission.  
We recognise the enormity of the task still ahead, and the short timescale available to determine 
the final details of the Marine Bill, in conjunction with development of the UK Marine Plan and 
transposition / implementation of the EU Marine Strategy Framework Directive and other 
legislation.  The Moray Firth Partnership offers its support and assistance where appropriate.   
   
Scottish Marine Regions 
 
The MFP welcomed the opportunity to contribute to the work being undertaken by the Scottish 
Coastal Forum on behalf of Scottish Government to determine possible practical options and 
criteria for the proposed Marine Regions.  We believe that the creation of appropriate divisions of 
the coastline for localised planning purposes will be a key element of a successful marine planning 
regime. We wonder whether some future harmonisation of these areas with other established 
areas, such as those for Inshore Fisheries Groups or River Basin Plans, might be considered 
where required in order to minimise duplication of effort and stakeholder fatigue. 
 
If the eventual Marine Region areas cover a large geographical area, we suggest provision should 
be made within the Bill for the creation of Sub-Regional Plans if required. 
 
Part 2- Section 8 
 
The Bill makes provision for delegation of functions relating to regional marine plans to a public 
authority, or to ―a group of persons‖.   This would appear to make provision for regional boards or 
marine planning partnerships to be set up that include non incorporated bodies among the 
―persons‖ nominated as members.   However, it is not yet clear how this unincorporated group 
could take on the statutory responsibility for implementation of the functions relating to regional 
marine plans and we would welcome some additional information re the set up and function of 
these groups. 
 
The Moray Firth Partnership sees a potentially significant role for Local Coastal Partnerships, 
including possibly acting as lead partner within a marine planning partnership ―group‖.  The Moray 
Firth Partnership (see summary below) has significant experience in bringing together stakeholders 
and organisations in the Moray Firth area to help build consensus and assist in dispute resolution 
and would welcome discussing this possible role further with the Scottish Government / Marine 
Scotland. 
 
Integrated Coastal Zone Management 
 
We understand that  Integrated Coastal Zone Management (ICZM) is not specifically referred to 
within the Bill due to difficulties in agreeing a commonly accepted definition of what constitutes 
ICZM.   We would request however, that the key concepts of ICZM are firmly embedded within the 
Bill, and consideration be given to placing a duty on all relevant Scottish public bodies to deliver 
ICZM as part of the Marine Plan, not just Scottish Marine Regions.  We would welcome a clear 
direction from Government requiring local authorities and others with a statutory remit affecting 
marine and coastal resources to work together, that would help those organisations incorporate 
relevant policies and promote an integrated approach across the land/sea interface into their 
statutory Plans and operational activities 
 
We also suggest that the new management framework needs to recognise and allow for the long 
term nature of many of the elements of coastal zone management.  The recognised ICZM policy 

579



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

development cycle is 8 – 15 years, meaning that forward planning should look towards a minimum 
15- 25 years timeframe.   We hope that this can be reflected within the guidelines to the Bill.   
 
Integration between the Scottish Marine Bill and Other National Plans 
The Moray Firth Partnership supports the idea of a formal concordat between the devolved 
administrations and the UK Government to facilitate effective joint strategic level planning across 
national boundaries.   
 
We would also be interested in exploring whether there is a need for a mechanism, such as a 
regional network, to facilitate and promote integration, cooperation and the sharing of information at 
regional / practitioner levels across the devolved regions, and to promote understanding and the 
adoption of a consistent approach to issues that are national or cross boundary.   
 
The work currently being done by the Scottish Coastal Forum, Coastal Partnership Working Group 
and others to bring together organisations from across the devolved regions has  been very useful 
to the Moray Firth Partnership in understanding the wider picture, and  it could be that a similar 
regional network function would prove useful to assist Marine Scotland to work with local 
stakeholders and statutory bodies in delivering plans that accommodate the requirements of 
Scottish Marine Regions with due regard for the overall National Marine Plan. 
 
Background Notes re Moray Firth Partnership 
 
The Moray Firth Partnership (MFP) became a constituted body (company limited by guarantee) 
and a charity in 1996. (See www.morayfirth-partnership.org) 
 
The Partnership is a voluntary coalition of a wide range of organisations and individuals, with over 
630 members. Membership is free and open to anyone with an interest in the Firth. 
   
Our area of remit includes over 800km of coastline from John O‘Groats round to Fraserburgh and 
the coastal waters out to 12 mile limit, as well as the river systems that feed into the Firth – ie 
spanning the terrestrial and marine planning systems. 
 
The role  played by the MFP to date in supporting change involves promoting the principles of 
Integrated Coastal Zone management (ICZM); raising awareness and promoting best practice; 
facilitating involvement and integrated working across organisational and spatial boundaries; 
enabling sharing of information and ideas; facilitating co-operative planning for the long term; 
promoting innovative and tangible results through action; conflict resolution; and brokering and 
monitoring change. 
 
Moray Firth Partnership 
11 June2009 
  

SUBMISSION FROM JACK MORRISON 

 
I am disappointed but not surprised by aspects of the Marine Bill. Here we have an opportunity to 
seed the recovery of the fishing industry and protect and preserve for future generations healthy 
seas around our shores. There is much talk of setting up protected areas but too many loop holes 
which serve to negate any such protection. 
 
This Bill looks to have been carefully crafted to sound progressive and based on principals of 
conservation but in reality it quietly waters down many of the protections that already exist but 
which are not enforced.  
 
I have concerns about the proposed system of MPA‘s which appears to be similar to the existing 
network of SAC‘s but with far less legal teeth.  For example the policy of ―presumption of use‖ 
within MPA‘s will make them effectively pointless.   
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If there is little effective control over activities which are damaging areas within the MPA 
designation will be merely a name with little value in terms of improving the long term health of the 
seas, which is in the interests of all stakeholders. 
 
There are a number of examples of successful highly protected marine areas from abroad which 
indicate that Scottish seas have huge potential for recovery.   
 
We could be at a turning point and I hope that we will not squander the opportunity presented by 
this new Marine Bill to manage the seas in a way which will promote recovery in the long term.   
 
In the past (as now) the seas have generally been managed only in the short term interests of 
commercial operators.  There are many well documented examples of boom and bust fisheries. 
There is ample evidence from around the world that where a fishery crashes it never recovers, The 
Grand Banks for one, The Clyde another closer to home. 
 
The great advantage of fully protected areas is that there is no controversy over what impacts are 
acceptable.  A further argument for highly protected areas is that they provide control areas for 
scientific experiments.   
 
I am grateful for the opportunity to contribute to this consultation but have no confidence in any 
Scottish Government to put protection of the marine environment for future generations before the 
short term interests of a few greedy fishermen who see a diminishing resource simply in terms of 
supply and demand, in other words as fish get scarcer the price increases and they make more 
money. When there are no fish left they will blame the Government for not enacting a more robust 
Marine Bill. 
 
There is still time. 
 
Jack Morrison, 
Editor Scottish Diver Magazine, 11 June 2009. 
 
 

SUBMISSION FROM RAMBLERS SCOTLAND 

 
Ramblers Scotland welcomes the opportunity to comment on the Marine (Scotland) Bill and would 
be pleased to answer any further questions the committee may have on our submission.  We have 
restricted our comments to those aspects of concern to our interests, given the vital importance of 
the coastal and marine area to recreational activities.  Recreation is a key means of educating and 
raising the awareness of the general public as to the marine environment around them, and 
recreation also makes a significant contribution to Scotland‘s economy.   
 
Scope of the Scottish Marine Area 
 
In Part 1, Section 1 the ―Scottish marine area‖ is defined as the area to the seaward side of the 
mean high water spring tide.  We have previously argued in our response to the consultation on the 
Bill that there should be an element of coastal inclusion within the Bill, since we believe that it is in 
the interface between the land and the sea that many of the problems which affect the marine 
environment occur.  These problems include development pressures, likelihood of coastal erosion, 
threats to recreational access on the coast, pollution from activities on land, etc.  Our experience 
has shown that the terrestrial planning system is unable to adequately protect the coastal zone as 
evidenced by, for example, the number of housing and golf developments which encroach on the 
coastal zone and have formed a barrier to recreational access.  There is no direction within the Bill 
as to how Integrated Coastal Zone Management, as proposed in the related documents, can 
address issues which cross the land/sea divide, and thus succeed in protecting the marine 
environment from harmful activities originating on land.   
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Integration of coastal and terrestrial planning systems 
 
We note that in Schedule 1, paragraph 3, it is stated that any regional marine plan must be 
compatible with any terrestrial development plan.  We would suggest that this link needs to be 
made explicit in Part 2 of the Bill.  While many of the issues which concern our organisation do 
indeed relate to the land use planning system, we would argue that this system can sometimes fail 
in providing protection to the coast and as a result we are looking to the marine legislation to 
strengthen this protection.  As stated above, many issues affecting the marine environment 
originate from the coastal zone.  We are particularly concerned since national planning policy 
guidance is currently being condensed into a new Scottish Planning Policy document.  Therefore, 
the existing detail is likely to be lost with the potential to weaken the situation further.  It will be 
easier to deal with areas of conflict if the coastal zone is managed in a way which integrates both 
terrestrial and marine planning systems in a clear way. 
 
Scottish marine regions, stakeholder groups 
 
We understand that the Bill creates a framework for national and regional marine plans to be 
developed.  It is stated in the Bill‘s explanatory notes that stakeholder groups will be involved in 
consultations to draw up these plans, ensuring the involvement of local communities and 
communities of interest in this process. We would like to suggest that guidance is given to the 
authorities regarding the range of stakeholders who may wish to be involved as we are concerned 
that land-based recreational users will be overlooked.  For example, Local Access Forums, which 
exist in all local authority areas on a statutory basis as laid out within the Land Reform (Scotland) 
Act 2003, may be one type of organisation which could be included.  It may be helpful to suggest a 
range of stakeholders to be involved in accompanying guidance, in the same way that the Scottish 
Executive Local Authority Guidance on the Land Reform Act helped to direct access authorities in 
the setting up of Local Access Forums. 
 
A Scottish Coastal Protection Zone 
 
In our earlier response to the government, we highlighted the fact that many other European 
countries have adopted coastal protection zones with a presumption against new development. 
Coastal areas are under pressure from industry, aquaculture, housing and new golf courses.  We 
continue to believe that a Scottish coastal protection zone would be of great benefit to the marine 
and coastal environment.   
 
Within this zone there would be a strong presumption against new development, and the three 
main functions of this area would be as follows: 
 
Recreation - to provide an opportunity for multiple paths along the coastal zone for recreational 
users (walkers, cyclists, horse riders and canoeists seeking egress points).  Ultimately, the 
aspiration to have a Scottish Coastal Path around the entire country would be much assisted by the 
existence of this zone. 
 
Nature conservation – to provide a framework for habitat improvement and protection of sensitive 
coastal habitats. 
 
Erosion protection – to provide a buffer zone to protect against rising sea levels and against 
storm surges and facilitate managed retreat. 
 
The Scottish Parliament looked to Scandinavia in drawing up the Land Reform (Scotland) Act 
2003, and now it is useful again to look to Europe to see how coastal access, and coastal 
protection, is managed.  In many European countries, a protected coastal zone exists, although the 
size of the protected area varies from a strip of a few metres in some countries, up to an area 
extending to 3km for particularly sensitive sites. 
 
 
Ramblers Scotland 
22 May 2009 
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SUBMISSION FROM ROYAL SOCIETY OF EDINBURGH 

 
As the Rural Affairs and Environment Committee may already be aware, the Royal Society of 
Edinburgh (RSE) has taken a keen interest in the marine agenda currently being developed by the 
UK and Scotland.  The RSE welcomes the proposals for a new legislative framework for the 
regulation, conservation, exploitation and management of the marine environment around 
Scotland. In October 2008 the RSE produced a response to the Scottish Government‘s 
consultation, Sustainable Seas for All, proposals for Scotland‘s first Marine Bill. A copy of this 
response is enclosed and I hope that the Committee consider it to be useful during its deliberations 
on the general principles of the Marine (Scotland) Bill. The RSE‘s response was primarily 
concerned with the broad policy aspects and organisational issues, particularly the development of 
Marine Scotland and the future arrangements for marine science. The Committee will note that 
Marine Scotland has recently been established as a Directorate of the Scottish Government and its 
role is to integrate core marine functions involving scientific research, compliance, monitoring, 
policy and management of Scotland‘s seas. The RSE will continue to monitor its development, 
paying particular attention to how the scientific advice that the proposed legislation requires is 
obtained and used.  
 
Given this context, rather than commenting on the detailed provisions contained in the Bill I think it 
would be useful if I draw the Committee‘s attention to a number of the high level issues referred to 
in the RSE‘s response to the Scottish Government‘s consultation.  
 
(a) It must be recognised that nature does not recognise national or administrative boundaries, and 
that the further devolution of responsibility to the Scottish Government must be associated with 
effective mechanisms to ensure the broadest collaborative approach to conservation and 
management in UK waters and with other European administrations.  
 
(b) It is important that the new legislative framework creates effective mechanisms for long-term 
marine protection and conservation whilst allowing for responsible use of marine resources in the 
shorter term. This balance is crucial.  
 
(c) The RSE strongly support the Marine Alliance for Science & Technology Scotland (MASTS) 
(formerly MSS) pooling initiative. A Marine Science Strategy could be used as the mechanism that 
links Marine Scotland to MASTS. It seems essential that these two structures, which have emerged 
separately but from the same fundamental requirements (i.e. for better integrated research on and 
management of the marine environment across Scotland), should be linked together in a manner 
that ensures they work together. As such, Marine Scotland and MASTS need to develop effective 
methods of communication.  
(d) One of the ways in which marine science is funded in the UK is the Research Councils. It is 
crucially important that Scotland should not detach itself from the UK system. Everyone involved in 
marine science at the Scottish level can and should draw on the benefits of UK science and 
wherever appropriate should continue to be active in the activities of UK Research Councils.  
 
(e) There is a need for Scottish Ministers to use the Marine Bill to guide the activities of other 
government bodies that support scientific research in order to ensure that their activities are 
aligned with the broader needs of government and stakeholders. This requires a strong interaction 
between Marine Scotland and those other government bodies to ensure common understanding of 
respective priorities, so that Ministers can agree common goals and facilitate joined-up 
government. Similarly, Marine Scotland needs to be linked strongly with the parts of the marine 
science community that will lie outside Marine Scotland. Arguably this is where the bulk of the 
expertise, knowledge and, in some sectors, data will lie. Again, this is a function of Marine Scotland 
that needs to be linked with MASTS.  
 
(f) A concern that arises from the current arrangements for the management of the Scottish marine 
area is that research capacity to deliver the additional commitments does not exist. While much is 
being done to re-organise the structure and delivery of marine science in Scotland, there are real 
concerns that, given the considerable marine areas involved, this is well beyond the capability of 
the current infrastructure. 
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(g) It is essential that Marine Scotland acts as an enabling mechanism that will break down barriers 
and promote communication between different groups who often talk in very different terms, but 
who often have much to teach one another. The RSE does not believe this is a role to which 
government is well suited and it is one reason why the RSE considered that Marine Scotland 
should not be a Directorate of the Scottish Government. 
 
I hope these comments are considered to be constructive and useful to the Committee. Given the 
Bill‘s implications for fisheries, the Committee may also wish to consider the European 
Commission‘s recent Green Paper on the Reform of the Common Fisheries Policy in its scrutiny of 
the Bill. The RSE intends to produce a response to the Green Paper. The Committee may also be 
interested in the RSE Report of 2004 on The Future of the Scottish Fishing Industry.  
 
A number of RSE Fellows have a range of expertise in marine issues and if the Committee 
considers that it would be appropriate and helpful in its scrutiny of the Bill, I am sure that such 
Fellows would be pleased to provide oral evidence to the Committee. Please let me know if the 
Committee would wish the RSE to contribute further comment.  
 
Royal Society of Edinburgh  
27 May 2009 
 
 

SUBMISSION FROM RSPB SCOTLAND 

RSPB Scotland 

 
The RSPB in Scotland has around 77,900 members and employs 296 people (250 FTE) to 
promote the conservation of biodiversity, especially birds. We manage 75 nature reserves in 
Scotland covering over 67,000 hectares of land and from these we have gained practical 
experience of managing coastal land for conservation, farming, and other enterprises. We work 
with fishermen, fish farmers and other marine industries to develop sustainable businesses which 
benefit coastal communities and marine wildlife which attracts tens of thousands of visitors to 
Scotland each year. We undertake biological and economic research to underpin our policy 
analysis and advocacy.  RSPB is the BirdLife International partner in the UK.   We are also a 
leading member of Scottish Environment LINK and its Marine Task Force. We fully support the 
separate evidence from LINK that complements this submission. 
 
Overview 
 
RSPB Scotland is delighted to respond to the Rural Affairs and Environment Committee‘s call for 
evidence on the general principles of the Marine (Scotland) Bill. We warmly welcomed the Bill 
when it was introduced in April, and we are pleased that it retains many of the proposals made by 
the Sustainable Seas Task Force, on which RSPB Scotland represented Scottish Environment 
LINK. We believe that if the Bill is strengthened, and the new laws properly resourced and 
enforced, Scotland could be a world leader in conserving the marine environment. Scotland‘s seas 
bring us jobs and prosperity from our many marine industries, including fishing, marine renewables 
and wildlife tourism. To achieve a sustainable future for these industries, the Marine Bill must put 
the environment at the heart of any decisions about how we manage our seas. There must be no 
trade-offs between short-term financial gain and truly sustainable businesses which will benefit 
Scotland for generations. 
 
Seabirds are a key indicator of damage to the marine environment, and the Marine Bill must help 
address the worrying declines in Scotland‘s world-famous seabird colonies. Climate change and 
increased exploitation of our seas by a variety of industries have led to a succession of serious 
breeding failures for some of Scotland‘s most iconic seabird species. For example, Scotland hosts 
90% of the UK‘s Arctic terns – 5% of the world total – mostly in the Northern and Western Isles. 
However, the 2008 breeding season for Arctic terns was catastrophically poor, with colonies in 
Shetland and Orkney failing to produce any young at all. The severe, long-term declines that are 
now evident in some of our seabird species could herald not only an ecological disaster, but also 
an economic one, as many of Scotland‘s coastal communities rely on income from tourists wishing 
to experience the great spectacle of our ‗seabird cities‘. Some of the measures required to halt 

584



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

these declines, and to allow our seas to become more resilient to the effects of climate change, can 
and must be delivered through a strengthened Marine Bill. 
 
Duties required to meet Scotland‘s international responsibilities 
 
We are disappointed that the Bill no longer reflects the Scottish Government‘s own commitments, 
made in the ‗Sustainable Seas for all‘ consultation document

43
, to a Marine Bill based on the 

principles of the ecosystem approach
44

, sustainable development (in line with the Scottish 
Government‘s own Sustainable Development Strategy

45
) and adopting the precautionary principle

46
 

to protect the marine environment and its resources. We believe there should be specific duties on 
Scottish Ministers to further the achievement of sustainable development and to deliver an 
ecosystem approach, based on the precautionary principle. The Scottish Government should place 
such provisions in the Bill, as it did in Part 1 of the recent Flood Risk Management (Scotland) Bill

47
. 

These duties are essential for Scotland, as part of the UK, to meet its responsibilities under 
international commitments including the OSPAR convention

48
, the World Summit on Sustainable 

Development and the EU Marine Strategy Framework Directive.  
 
Linkages with the UK Bill 
 
To meet the spirit and requirements of the Marine Strategy Framework Directive, and to provide 
comprehensive marine legislation throughout Scotland‘s waters, the Scottish Marine Bill must be 
closely integrated with Westminster‘s Marine and Coastal Access Bill on reserved and cross-border 
issues. The Scottish Government will have the option to adopt the UK Marine Policy Statement 
(MPS), and in doing so all Scottish national and regional marine plans must be in conformity with 
the agreed MPS. However, there is no mention of this in the Bill, or of alternative arrangements 
should Scotland choose not to sign up to the UK MPS. We believe that a formal concordat between 
the UK and devolved governments should ensure that the UK Policy Statement meets the needs of 
all administrations, and must facilitate effective joint planning across boundaries, for example in the 
Solway Firth. 
 
Scotland‘s biodiversity duty

49
 (which currently extends to 12nm) is one example of where 

cooperation between the two parliaments is necessary to properly protect our wildlife. Extending 
this duty beyond 12nm would require legislation at Westminster, but there is no current provision in 
the UK Bill to extend Scotland‘s biodiversity duty to the offshore area around Scotland

50
. We 

believe that to ensure Scotland‘s wildlife is fully protected on both sides of the 12nm ‗line‘, Scottish 
Ministers should include a provision to promote biodiversity in Scotland‘s National Marine Plan (and 
therefore all regional marine plans) and that UK Ministers should not withhold consent to such a 
provision (as promised by Lord Hunt

51
).  

 
Part 2 – Marine Planning 
 
A potential strength of the draft Bill is its 3-pillar approach to nature conservation, with statutory 
marine planning playing a central role in the pillar of ‗wider seas management‘. We believe that the 
Bill should include a general statement of the purpose of marine spatial planning, including that it 
should be based on the ecosystem approach and the five principles of sustainable development, 

                                            
43

 Scottish Government Sustainable Seas for All consultation 
http://www.scotland.gov.uk/Resource/Doc/231463/0063135.pdf  
44

 As defined by the Convention on Biological Diversity (2000), and as signed up to by all four UK 
administrations in Safeguarding our Seas (2002) and Review of Marine Nature Conservation (2004). 
45

 Choosing the Future – Scotland‘s Sustainable Development Strategy, Scottish Executive 2005. 
46

 The Precautionary Principle is a general principle of EU Environmental Law. 
47

 This Bill contains a general duty on Scottish Ministers, SEPA and responsible authorities to ‗act in the way 
best calculated to contribute to the achievement of sustainable development‘ 
48

 OSPAR convention for the Protection of the Marine Environment of the North East Atlantic 
49

 Nature Conservation (Scotland) Act 2004 gives a duty for ―every public body and office-holder, in exercising 
any functions, to further the conservation of biodiversity so far as is consistent with the proper exercise of 
those functions‖ 
50

 See amendment 84A to the UK Marine and Coastal Access Bill proposed by Lord Wallace of Tankerness 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90512-0006.htm column 954 
51

 See answer to above by Lord Hunt of Kings Heath 
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90512-0006.htm column 959 
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such as ensuring space for wildlife as well as human developments. For marine spatial planning to 
be comprehensive, plans must cover all areas of Scotland‘s seas, and must include all human 
activities. 
 
Given how critical marine spatial planning is in delivering the objectives of the Bill, it seems 
ludicrous that it is at the discretion of Ministers whether or not to prepare plans. We believe there 
should be a duty on Scottish Ministers to prepare and adopt national and regional marine plans, 
and that all plans must be underpinned by marine ecosystem objectives. It is most important that 
the Bill makes it abundantly clear that that all decisions on marine management must be made in 
accordance with the plans. We are therefore concerned that the wording in section 11(1) ‗unless 
relevant considerations indicate otherwise‘ could be a green light to authorities to ignore plans, and 
so we would wish to see such wording explained and amended. As in the terrestrial system, it 
should become policy that draft marine plans are given material consideration status. 
 
Part 3 – Marine Licensing  
 
We welcome proposals for a streamlined and modernised licensing and consents system, and the 
duty on Scottish Ministers, as stated in section 11(1), to ensure that all licensing decisions are 
made in accordance with marine spatial plans. Of course, potentially damaging activities should not 
be licensed at all. We are concerned that Scottish Ministers have the power to exempt certain 
activities from requiring a licence; we believe that the Bill should lay out thresholds of criteria, 
including cumulative and in combination effects and recognising different sensitivities in different 
locations. We are also concerned that by potentially excluding fish farming - which can be harmful 
to marine ecosystems - from the new licensing process, the Scottish Government risks 
undermining the benefits of the new legislation.  
 
As the licensing body, Marine Scotland, is part of Scottish Government, there must be a 
transparent and independent process for appeals against licensing and planning decisions - 
accessible by applicants and appropriate third parties – which inspires the confidence of all 
stakeholders, and helps Scotland meet the requirements of the Aarhus Convention.  
A Scottish Environmental Court would be an ideal body to play this role but, in the short term, 
another alternative must be created to provide such a mechanism. 
 
Part 4 – Marine Protection and Enhancement 
 
We warmly welcome the Bill‘s commitments to new marine protected area designations. However, 
we believe that the Bill falls short of fully protecting those Scottish species which each year bring 
thousands of visitors to our coasts, and much needed income to our coastal communities. The Bill 
will fail these communities, and Scotland will fail to meet international commitments under OSPAR 
and WSSD, unless this part is strengthened. There must be a duty on Scottish Ministers to 
designate MPAs, to contribute to an ecological network of MPAs, based on sound science and 
conservation objectives. The UK Marine and Coastal Access Bill provides for a network of sites 
adhering to the principles of representation, replication and connectivity; it would be disappointing if 
the Scottish Bill did not strive to protect our own biodiversity so coherently. There must also be a 
duty on SNH to give advice on all Nature Conservation and Demonstration & Research MPAs, and 
for all public authorities to act in accordance with this advice.  
 
We believe that MPA designations must be based on the best scientific advice available and on 
biodiversity needs alone. It is therefore reassuring that the Bill stipulates that Scottish Ministers 
may have regard to social or economic consequences of designation only where the desirability of 
designating two or more areas is equal. This caveat will ensure that MPAs are placed where they 
are most needed to protect Scotland‘s biodiversity, and our many industries which fundamentally 
rely on healthy seas. It would be unacceptable for socio-economic consequences to be considered 
in all but these cases, as we then risk sites only being designated if and when they do not interfere 
with any other uses of the sea. This would undermine the objectives of the Scottish Marine Bill, and 
undermine Scotland as a potential leader in sustainable development in the marine environment. 
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Part 5 – Conservation of Seals 
 
We support the Bill‘s overhaul of seal conservation legislation, which is no longer adequate to 
protect these iconic Scottish species. However, we are concerned that loopholes or omissions may 
remain which allow for the unnecessary killing of seals. To fully implement the provisions of the EU 
Habitats Directive, the Bill must ensure that shooting can only occur as a last resort, by licensees, 
within strict guidelines, and that all killings are accurately reported to the Scottish Government. 
 
RSPB Scotland  
3 June 2009 
  
 

SUBMISSION FROM ROYAL TOWN PLANNING INSTITUTE 

 
The Royal Town Planning Institute in Scotland (RTPIS) has been closely involved with the 
promotion of the concept of marine spatial planning in the UK and especially in Scotland through 
representation on the government advisory groups, AGMACS and SSTF, and the subsequent 
development of provisions for spatial planning within the Marine (Scotland) Bill.  
 
RTPIS would like to comment on the following aspects of the bill and members of our Task Group 
on Marine Spatial Planning would be happy to give oral evidence at stage 1 should the committee 
desire.   
 
This written evidence is in 5 parts: identification of areas in the bill that the RTPIS particularly 
welcomes; a reiteration of the principles of spatial planning as they apply to the marine 
environment; questions about the process and procedures for planning in the marine environment 
in Scotland; and the consideration of the role for local authorities and links to the terrestrial 
planning system.  Each is now considered in turn. 
 
Support for the Bill 
 
RTPIS welcomes the introduction of the concept of marine planning in the Bill.  It considers that a 
potentially effective framework for marine spatial planning has been provided and acknowledges 
that the legislation and the processes that it will introduce are more or less unique.  Many other 
jurisdictions are developing marine spatial planning systems, not least because of international and 
European requirements, but Scotland and the UK are at the forefront of this development. 
 
In particular, the RTPIS welcomes the development of a three-tier approach to marine spatial 
planning: an international level (including the UK); the Scotland level and the regional level within 
Scotland to deal with local planning.  It also welcomes the use of a national marine plan to set out 
strategic objectives for the marine environment in Scottish Waters and that this plan will be 
developed to cover 0 to 200 nautical miles through legislation within the Scottish Bill, the UK 
Marine and Coastal Access Bill and executive devolution.  The requirement to have regard to the 
marine spatial plan in making discretionary decisions on individual licence/consent applications is 
also a fundamental benefit of the proposed system. 
 
A reiteration of the principles of spatial planning 
 
Sustainable Seas for All, a consultation on Scotland‘s first marine bill, included at para 44 six 
fundamental principles of spatial planning promoted by the RTPI that could be applied to the 
development of marine planning, as well as terrestrial or any other form of spatial planning, 
notwithstanding the very different environments and, hence, different activity patterns involved. The 
RTPIS, in its response to the consultation welcomed such a recognition and it acknowledges that 
the Bill potentially provides a framework for an effective marine spatial planning system.  
 
Such a framework contained in an enabling bill, however, does not provide detail.  The policy 
memorandum that accompanies the bill, and the evidence taken at the committee stages thus far, 
reiterate that the bill is a framework bill and there are no statutory instruments proposed to provide 
detail on the marine planning part of the bill.  In view of the intended operation of the system in 
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Scotland by an executive agency of the Scottish Government, the lack of any further detail in the 
statutory framework means there is a need for greater clarity with regard to the government‘s 
intentions for the detailed operation of the system by Marine Scotland before the bill has completed 
its passage. 
 
We have noted a number of provisions that not only draw on the concepts of spatial planning 
discussed during the preparation of this bill, but also on the lessons of reform of the Town and 
Country Planning system in Scotland.  However, we feel that the recognition that the marine 
planning system will be far more concerned with marine management issues than with the physical 
development issues on land has led to the introduction of a different terminology which may lead to 
some confusion when integrating the two planning systems at operational level.   
 
For example, firstly, regional plans must conform to the national marine plan (clause 3(5)).  The 
national marine plan and the regional marine plan are both subject to the statutory regime which 
gives them primacy in the determination of any cases (clause 11(1)) and therefore they have 
similar status to the two tiers of development plans under the T&CP regime.  [The National 
Planning Framework stands apart in both regimes as a statutory but non binding government policy 
document.]  Under the Planning etc (Scotland) Act 2006, a local development plan (LDP) must be 
consistent with the SDP.  This is deliberately a looser relationship than the requirement to conform 
generally with the higher tier plan under the original provisions of the 1997 Planning Act.  We feel 
that the wording should be consistent as the basis of the relationship in marine planning is similar.  
 
Secondly, while the marine plans are not exclusively spatial plans but mirror the statutory 
specifications for content in the T&CP system (clause 7(2)), we feel that there should be more 
specific reference to the inclusion of spatial characteristics in the policy outputs, such as in the use 
of maps and diagrams, vision statements and spatial strategies, as in the reformed T&CP system.  
 
Thirdly, the term SPP (statement of public participation) is used in relation to the preparation of a 
marine plan.  Its purpose is not discernibly different from the participation statement used in the 
2006 Planning Act and over which such extensive debate took place at the committee stage of the 
bill in 2006.  
 
The process and procedures for planning in the marine regions  
 
The Bill does not make provision for any secondary legislation to implement the arrangements for 
preparing regional plans.  While clause 7(1) requires that ministers will keep under review the 
designation of any area as a Scottish marine region, there are no statutory provisions as to how 
this is to be done.  Clause 8 also sets out a wide framework for the appointment of a body which 
will have delegated responsibility to prepare a marine plan on behalf of ministers.  The RTPIS 
accepts that different parts of Scotland will deal with marine planning in different ways, but 
considers there is still a need for some firmer basis of guidance to secure uniformity of procedure 
and outcome. 
 
Considerable work is being done behind the scenes by Marine Scotland with the assistance of 
stakeholders on the designation of marine regions and this work should be explained fully to the 
Parliament to ensure that the framework provisions for delegated plan preparation at regional level 
will be effective in meeting the desired outcome. 

 
A consideration of the role for local authorities 
 
The evidence on the financial memorandum of the Marine (Scotland) Bill makes it clear that local 
authorities are uncertain as to their roles as respect to the Bill.  The only aspect that is clear is that 
different areas may deal with marine planning and licensing in different ways.  There are two 
alternatives for marine regions: either public authorities will lead planning or incorporated 
partnerships will provide a group means of leading planning.  It is also anticipated that the marine 
plans will be created first in those areas with the most conflict, existing or potential.  Linda 
Rosborough, Marine Scotland, in evidence on 2 June 2009, to the Finance Committee indicated 
that local authorities were considering what their role might be.  Consultation procedures with local 
planning authorities will need to be further clarified. 
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Links to the terrestrial planning system  
 
The bill and the explanatory memorandum specifically refer to the need for the compatibility of the 
new regional marine plans with terrestrial plans. The role of Integrated Coastal Zone Management 
(ICZM) is also referred to in the Bill.  ICZM will have an integral part in ensuring that the marine and 
terrestrial systems are appropriately integrated.  An indication of how this will operate, again 
particularly in relation to the role of local authorities, is however, not apparent in the Bill. 
 
The provisions of paragraph 3 of schedule 1 with regard to the requirement for compatibility of 
marine plans with development plans form the basis for formal integration of marine and terrestrial 
planning.  In practice, there will be many issues on which integrated policy and procedure will be 
essential and Marine Scotland will require to put in place protocols and procedures with planning 
authorities and other agencies accordingly. 
 
It might also be anticipated that marine issues will be dealt with more comprehensively in the 
National Planning Framework (NPF) in future and this should provide an important link with the 
national marine plan, proposed in the Marine Bill.  Once again an opportunity to make the 
connection between the seaward and the terrestrial planning system should be indicated at an 
early stage, either in the primary legislation, secondary legislation or guidance.  Furthermore, as 
the NPF develops as a strategic planning tool, the opportunity to remove the artificial boundaries 
between the terrestrial and the seaward systems is one that could appropriately be taken forward 
under arrangements consequent on the Marine (Scotland) Bill.   
 
 
Royal Town Planning Institute, 16 June 2009 
 

 
SUBMISSION FROM ROYAL YACHTING ASSOCIATION 

 
Introduction 
 
The Royal Yachting Association (―RYA‖) is the national body for all forms of recreational and 
competitive boating.  It represents dinghy and yacht racing, motor and sail cruising, RIBs and 
sportsboats, powerboat racing, windsurfing, inland cruising and personal watercraft. The RYA 
manages the British sailing team and Great Britain was the top sailing nation at the 2000, 2004 and 
2008 Olympic Games. 

 
The RYA is recognised by all government offices as being the negotiating body for the activities it 
represents. The RYA currently has over 100,000 personal members, the majority of whom choose 
to go afloat for purely recreational non-competitive pleasure on coastal and inland waters. There 
are an estimated further 500,000 boat owners nationally who are members of over 1,500 RYA 
affiliated clubs and class associations. 

 
The RYA also sets and maintains an international standard for recreational boat training through a 
network of over 2,200 RYA Recognised Training Centres in 20 countries. On average, 
approximately 160,000 people per year complete RYA training courses. RYA training courses form 
the basis for the small craft training of lifeboat crews, police officers and the Royal Navy and are 
also adopted as a template for training in many other countries throughout the world. 

 
RYA Scotland (―RYAS‖) is established to promote the sport of sailing and power boating in 
Scotland and acts as the RYA Council for Scotland. RYAS is consulted by the Scottish 
Government, the Crown Estate, Local Authorities and other non-governmental bodies such as 
Scottish Natural Heritage and the Northern Lighthouse Board on a range of issues from planning 
applications arising from the Coast Protection Act to proposed changes in navigational aids. There 
are over 120 RYA-affiliated sailing clubs and over 90 RYA Recognised Training Centres in 
Scotland. 
 
The RYA and RYAS invite the Rural Affairs and Environment Committee to consider the following 
submission. 
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Executive Summary 
 
In general, the RYA and RYAS support both the underlying objective of the Bill, being to provide 
the tools to support a more strategic approach to marine conservation, and the Scottish 
Government‘s desire to improve the management of Scotland‘s marine environment. 
 
However, the RYA and RYAS have a particular concern to ensure that the public right of navigation 
over tidal waters is preserved wherever practicable.  To that end, they resists any interference with 
the public right of navigation and any proposals for regulation which, in either case, unjustifiably 
interfere with the exercise of that right.  

 
The RYA and RYAS are also concerned to ensure that the right of innocent passage through the 
UK‘s territorial waters (pursuant to Article 17 of the 1982 United Nations Convention on the Law of 
the Sea) is not adversely affected by the proposals in the Bill and that UK-flagged vessels are not 
unfairly prejudiced in comparison to foreign-flagged vessels. 
 
The RYA‘s and RYAS‘s principal concerns are therefore to ensure, firstly, that the Bill provides for 
appropriate levels of scrutiny, transparency, stakeholder consultation and accountability and, 
secondly, that navigational, economic and social interests are given due consideration and 
balanced with the environmental objectives envisaged in the Bill. 

 
The RYA and RYAS are also keen to ensure that, as far as possible, the marine protection regime 
introduced for the waters adjacent to Scotland is consistent with the regimes adopted in the rest of 
the UK. 

 
Our submission to the Committee therefore focuses on the parts of the Bill that relate to the 
designation of Marine Protected Areas and the regulations that may be applied to those Marine 
Protected Areas. 
 
Detailed Comments 
 
We strongly believe that the provisions relating to the designation of MPAs should only authorise 
Scottish Ministers to make an order designating an MPA where there is a sound scientific evidential 
basis for making such an order. We also consider that the appropriate authority should be obliged 
to have regard to the navigational, economic or social implications of designating an MPA and to 
ensure that provisions of such an order are proportionate, balancing the relative strength of the 
scientific evidence with the likely navigational, economic or social consequences. 
 
We also believe that the Scottish Ministers should be required to have regard for the public right of 
navigation and the right of innocent passage and, if the proposed order interferes with either of 
those rights, the Scottish Ministers must demonstrate that a voluntary arrangement has failed to 
achieve the desired conservation objective. 
 
We consider that the provisions of a marine conservation order made in relation to an MPA should 
be objective and proportionate to the conservation objectives for the relevant MPA.  
 
We further believe that there should be express provision to the effect that there shall be no 
presumption that the benefit of creating an MPA would be maximised by regulating activity within 
the MPA instead of encouraging voluntary arrangements. 
 
Several of the provisions of Part 4 of the Bill are expressed to be subjective whereas, in our view, 
such provisions should instead be objective. By way of example, issues such as the means of 
notification of a proposed order, the concept of ―urgency‖ and the adequacy of publication of a 
confirmed order are expressed to be subject to what ―the Scottish Ministers consider‖. We believe 
that this subjectivity risks the processes not being open to adequate scrutiny, transparency, 
stakeholder consultation or accountability and should not therefore be included within the Bill. 
 
We believe that the power to introduce a restriction on the speed at which any vessel may move in 
an MPA risks undue interference with the public right of navigation and may have an adverse 
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impact on the safety of navigation. We therefore consider that the Scottish Ministers should be 
obliged to consider the navigational, economic or social implications of introducing such a speed 
restriction before making any marine conservation order containing such a provision. 

 
We consider that, before deciding to make or amend a marine conservation order (other than an 
urgent marine conservation order) the Scottish Ministers should be obliged to give any person the 
opportunity of making oral or written representations to them. 
 
We do not believe it to be appropriate that a breach of a marine conservation order made in 
relation to an MPA is effectively a strict liability offence. We therefore consider that the offence 
should be qualified by providing a defence for a person who either has a reasonable excuse for 
committing the offence or, alternatively, takes all reasonable precautions and exercises all due 
diligence to avoid committing the offence. 
 
We consider the proposed penalty for contravening a marine conservation order to be unduly 
onerous and the Bill appears to treat the inadvertent breach of a marine conservation order equally 
as seriously as the intentional or reckless damaging of the protected features of an MPA. In this 
respect, the Bill differs significantly from the regime envisaged in the UK Marine and Coastal 
Access Bill, in which the penalty for contravening a marine conservation order (or byelaw) is much 
less onerous. 

 
We take the view that the 1982 United Nations Convention on the Law of the Sea does not prevent 
the UK Government from regulating any foreign flagged vessels within the UK territorial sea for the 
purpose of the conservation of the living resources of the sea or the preservation of the 
environment. We do not, therefore, believe that the marine protection provisions in the Bill should 
be dis-applied to ―third country vessels‖. 

 
The RYA and RYAS would be happy to provide additional evidence if that would be of assistance 
to the Committee. 
 
 
Royal Yachting Association, 29 May 2009 
 
 

SUBMISSION FROM SCOTTISH ASSOCIATION FOR MARINE SCIENCE 
 

As the interest and use of Scotland‘s seas continues to grow, there is a need for frameworks that 
promote integrated management of the marine estate. Traditional sectors such as fisheries, 
aquaculture, ports, and coastal development are important to the economy and are all undergoing 
a variety of changes, contractions and growth. New sectors such as energy development and 
tourism are emerging as potential innovative growth sectors. Underpinning the development of 
ocean space is the need for a rationalisation of conservation and protection policy that protects 
and, where necessary, facilitates the regeneration of, a comprehensive, adequate and 
representative system of genetic, species, and ecosystem biodiversity – the foundation that all 
Scottish marine development is based upon. It is the services from Scottish marine ecosystems 
that provide the economic growth, social cohesion and inspiration for ongoing development and 
well being. We must move from a highly regulated, segregated sectoral approach to an integrated, 
forward looking, strategic system that balances wealth creation with conservation, science, and 
social development.  
 
The Scottish Association for Marine Science supports the implementation of a Scottish Marine Bill. 
We have included specific reference to clauses below:  
 
Part 1: Scottish Marine Area  
 
We understand that Scotland‘s executively devolved responsibility for planning and nature 
conservation out to 200nm is being legislated for under the UK Marine and Coastal Access Bill. 
However, we wonder why this executively devolved responsibility has not been reflected in the 
Preamble to the Marine (Scotland) Bill for the sake of clarity and as a demonstration of joined-up 
cross-border governance.  
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Part 2: Marine Planning 
 
A national and nested regional framework is a critically important. It allows decision making 
structures to be developed in accordance with national polices and goals and consider planning 
considerations on a national level. A regional approach gives the opportunity to manage Scotland‘s 
coastal and maritime regions on an ecosystem approach and at an appropriate scale, for example 
potentially allowing specific coastal management plans to be developed and implemented by single 
group with regional autonomy. It also offers specific protection for certain areas/species of special 
interest.  
 
It is critical the ecosystem basis be at the heart of the planning approach in accordance with 
international best practice. A search of the draft bill reveals a lack of reference to the ecosystem 
approach or its definition, and a lack of a definition or reference to the precautionary approach in 
the text. 
 
Determining the governance arrangements for regional plans is a critical step and is not clearly 
specified in the bill. The bill specifies that bodies can be delegated functions, but the determination 
of lead authority, the make up of the board, and the community and expert representation must be 
finely balanced. The bill does establish a flexible process for regional determination, but the detail 
on the composition and decision making functions that are representative still need to be 
developed.  
 
Provision should be made for an independent reference group made up of industry, environmental, 
scientific, and community groups. Local policy makers, government representatives, and agency 
staff should be involved in a policy consistency and strategy reference group. We advocate a 
process of ‗joint fact finding‘ where stakeholder representatives work with scientists to develop a 
knowledge base for subsequent policy development. The traditional approach is confrontational 
and may well not lead to policies that local people are willing to buy into (e.g. triggering conflicts 
between fishermen and conservationists). Social science should have a major role in this process 
because most of the policies will affect human communities and their economies. As the Scottish 
Marine Regions will be the primary locus for ICZM delivery, they will also be the main arena for 
conflicts arising between stakeholders. The methodology for conflict resolution is unclear. We 
would like to see the bill contain provisions for conflict resolution within the regional marine 
planning process.  
 
Clause 3(3) 
 
Achieving integrated and sustainable management of the marine environment necessarily involves 
consideration of social, economic and marine ecosystem issues and recognising the linkages and 
tensions between them. As such, the national marine plan should contain marine ecosystem, social 
and economic objectives. The current drafting does not reflect this imperative,  nor does it reflect 
the policy objectives of the Bill (as set out in the Policy Memorandum), which refer to ―integrating 
environmental and socio-economic considerations‖, as it provides that the national marine plan 
―may‖ (rather than ―must‖ or ―will‖) include economic, social and marine ecosystem objectives. 
 
Clause 3(6) 
 
The Australian marine spatial planning experience has demonstrated the advantages of publishing 
an explanatory principles and processes document alongside a marine plan. We hope that the 
option to provide such information provided by Clause 3(6) will be consistently adopted as a 
matter of good practice. 
 
Clause 3(5)  
 
A regional marine plan must be in conformity with any national marine plan currently in effect, 
unless relevant considerations indicate otherwise.  What is the definition of a ‗relevant 
consideration‘? This is quite broad and should be clearly defined as it could negatively influence 
implementation of regional plans and national consistency.  
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Clause 11(1 & 2) 
 
―Relevant considerations‖ should be defined.  
Where a public authority makes an authorisation or enforcement decision otherwise than in 
accordance with the appropriate marine plans, to whom must the public authority state its reasons, 
and in what form must this statement be (eg written or verbal)? We suggest that, as a matter of 
good practice, such reasons must be provided in writing and in a publicly accessible document. 
 
Clause 12(3)  
 
We propose annual review reports of national and regional plans nested within the 5 year review 
cycle.  
 
Part 4: Marine Protection and Enhancement: The Scottish Marine Protection Area 
 
Clause 56 
 
Does this preclude conservation and planning activities out to 200nm under the recent declaration 
by the UK Government and Scottish Government through the Joint Ministerial Committee (whereby 
Scotland has executively devolved responsibility for planning and nature conservation out to 
200nm)? How will this be reflected in legislation? See also comments on Part 1 (Scottish Marine 
Area) above. 
 
Clause 59(5) 
 
Where two or more areas may be equal as regards the designation of a nature conservation area, 
Scottish Ministers should be obliged to consider social and economic consequences of designation 
to ensure that the designation made has been chosen in a balanced and informed manner. 
 
Clause 59(6) 
 
For local level management of the marine environment to be effective, there must be a clear 
process under which the local authority or group of persons designated to carry out Government 
functions in relation to a regional marine plan are empowered to deliver the regional marine plan 
from the bottom-up. Clause 59(6) potentially allows Scottish Ministers to ignore the views of 
delegates regarding designation of a nature conservation area and thus undermines Clause 8(1)(b) 
whereby Scottish Ministers may delegate their functions relating to regional marine plans.  
 
Clauses 61 and 62.  
 
We support the inclusion of research orientated MPAs. This is a particularly important approach 
that should precede widespread development of MPAs and build the science base of MPA impacts 
and conservation outcomes.  
 
Clauses 83(1)(b) and 84(1)(b) 
 
These clauses create a barrier to enforcement of the legislation by placing a high burden of proof 
on the authority bringing an action for an offence relating to protected features of a Nature 
Conservation MPA and an offence relating to marine historic assets, respectively. It would be more 
in line with the precautionary principle, and more conducive to enforcement of (and therefore 
compliance with) the legislation for the alleged offender to bear the burden of proving that the 
offending act (or omission) has not hindered the achievement of the stated conservation objectives 
for the protected area. 
 
Clause 85(2) 
 
This clause is open to abuse as it potentially allows those engaging in sea fishing activities to 
commit a prohibited act in a protected area with impunity. It also begs the question as to why sea 
fishing activities have been afforded this defence.  
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Part 5: Conservation of Seals 
 
Clause 96(1) 
 
This clause is open to abuse as the making of the judgements required by the clause are 
impossible to monitor. The judgements called for by this clause necessitate the combined expertise 
and involvement of seal rehabilitators, vets and seal population ecologists.  
 

 
Scottish Association for Marine Science 
11 June 2009 
 
 

SUBMISSION FROM SCOTTISH BOATING ALLIANCE 

 
The Scottish Boating Alliance is a group of organisations working together to promote recreational 
boating in Scotland, representing the boating industry, leisure and sporting users, tourism and 
economic development interests.  
 
SBA seeks to highlight the positive impact of the leisure marine sector while working with 
legislators and policy makers to ensure boating is protected, encouraged and developed. 
 
The SBA represents the 230,000 annual participants in recreational boating in Scotland, and the 
hundreds of businesses which provide for these participants, including the thousands of marine 
tourists who come to Scotland each year.  
 
SBA's constituent organisations are British Marine Federation Scotland, Royal Yachting 
Association Scotland, Scottish Inland Waterways Association, Scottish Canoe Association, British 
Waterways Scotland, and Scottish Sea Anglers Conservation Network. 
 
Waterborne activity includes sailing, power boating, dinghy racing, marine tourism, rowing, 
canoeing, windsurfing, sea angling and leisure diving. These are healthy activities, providing 
physical exercise in an outdoor environment for all ages. 
 
Boating‘s green credentials are represented by The GreenBlue, an educational initiative aimed at 
users and the leisure marine industry. A healthy marine environment is of primary importance to all 
boating participants. 
 
All boating sectors have active training programmes promoting safety on the water and boating 
skills. Scottish sailors and canoeists are actively involved in competition at national, international 
and Olympic level. 
 
Boating provides healthy new opportunities for young people through schemes such as the RYA 
Scotland programmes Sail in the City and OnBoard, which introduce youngsters from all walks of 
life and ability levels to a new and active sport at schools and other urban and rural localities 
around Scotland. 
 
RYA's Sailability Scotland provides sailing opportunities for disabled persons leading ultimately to 
Paralympic racing and ocean sailing. 
 
The industry supporting all boating activity has an annual turnover of over £100m generated by 300 
businesses, employs some 1,800 people, and creates an economic benefit of £270m to the 
Scottish Economy. 
 
British Marine Federation provides vocational training in marine tourism and boat building and 
maintenance to provide for a growing industry. 
 
SBA supports the submissions of our associate organisations RYA Scotland and British Marine 
Federation, which have been separately submitted. 
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Marine (Scotland) Bill 
 
Scottish Boating Alliance welcomes the introduction of the Marine (Scotland) Bill and looks forward 
to being involved in the creation of the relevant secondary legislation including that relating to the 
creation of Marine Regions where constituent members of Scottish Boating Alliance will have an 
interest in being included as relevant stakeholders. 
 
Scottish Boating Alliance areas of concern 
 
The principles on which our comments are based are: 
• Sustainable development: the balancing of environmental, navigational, economic and 
recreational considerations. We submit that where clauses say "Scottish Ministers may have regard 
to any social or economic consequences" they should be amended to say "must". 
• The public right of navigation. 
• The importance of consultation with relevant stakeholders. 
• The importance of using objective criteria for Marine Scotland decisions.  
  
Some specific concerns 
 
Part 3 Marine Licensing 
 
Clause 20(4)a. Determination of applications 
We would submit that the consultees should be those who have a relevant interest and could be 
affected by the development. 
 
Clause 25(1). Activities below specified threshold of environmental impact 
Maintenance dredging should be included in this category.  
Moorings and other structures that could constitute an obstruction to navigation should not be 
exempt.  
 
Clauses 30-39. Enforcement 
SBA welcomes the regulation and enforcement provisions in relation to activities which have 
obtained or would require a licence. 
  
Part 4 Marine Protected Areas 
 
Clause 58(2) Marine protected areas 
Existing economic and social activity must be taken into account when designating an MPA, such 
as may occur on an island, on or in the sea within such an area. 
 
Clause 59(6) Nature Conservation MPA designation 
1b and 6c: "features of geological or geomorphological interest". We feel this is too general a 
descriptor, as it could include any natural feature. 
Clause 75(1)a&b and 75(2)a Example provisions for marine conservation orders 
 
SBA is concerned about the effect MPAs may have on marine users, particularly where powers to 
restrict the public right of navigation: ie entry, movement, speed, anchoring, are provided for.  
 
SBA believes that the presumption of should be in favour of there being a public right of navigation 
and of innocent passage and this should only be restricted or qualified after active consultation with 
users. 
 
Active consultation with users, rather than passive publication of the proposals, should be the 
procedure. Education and information about habitats should be the norm, rather than restrictions. 
 
An MPA must have its location and limitations promulgated by the UK Hydrographic Office before 
these are enforceable by a MEO. 
 
 

595



Rural Affairs and Environment Committee, 11th Report, 2009 (Session 3) — 
Annexe E 

 

Part 6 
 
Clause 117(4,5,6&7) Enforcement of marine protection and nature conservation legislation 
 
The exceptions are probably unworkable and unnecessary. All vessels, regardless of flag state etc, 
are currently subject to enforceable marine management, eg Traffic Separation Schemes and MOD 
Exclusion Zones. "Third country" vessels are not exempted in any way from these. Ref: UN 
Convention on the Law of the Sea. 
 
Clause 133(1)a: Assistance, etc. 
"any other person" is too vague. That assistant should be either a Marine Scotland employee or a 
warranted person. 
 
Clause 136(1) Duty to provide evidence of authority 
"...marine enforcement officer must if requested to do so produce evidence that the officer is 
authorised..." We submit this should read "....marine enforcement officer and any assistant must 
produce evidence that they are authorised......"  
 
Clause 136(3) This should be removed, or amended to put the onus more firmly on the officer to 
justify his intervention. 
 
Clause 137 Duty to state name and purpose, etc. 
Amend 137(1) as 136(1). 
136(5) Amend as Clause 136(3) 
 
Clause 138 Liability of marine enforcement officers 
Our view is that this does not place sufficient onus on the officer and/or assistant to act safely and 
proportionately. 
 
Scottish Boating Alliance, 9 June 2009 
 
 

SUBMISSION FROM SCAPE TRUST 

 
On behalf of The SCAPE Trust, I would like to thank you for the opportunity to provide written 
evidence in connection with the Marine (Scotland) Bill. The SCAPE Trust is a charity established to 
promote the coastal heritage of Scotland, and to highlight the threat posed to much of it by erosion 
and storm damage. SCAPE has an interest in intertidal sites as well as those at the coast edge, 
and we welcome the inclusion of historic assets within the Bill.  
 
The Scottish Marine Area 
 
We note in section 2 that ―sea‖ is defined as ―any area submerged at mean high water spring tide‖ 
and wonder how this determination of mean high water spring tides will be made. It will presumably 
be by reference to an Ordnance Survey map, but SCAPE would like to note that parts of the coast 
edge are highly dynamic, and the position of high water spring tides may change if areas of the 
coast edge are washed away (an event which is more likely on soft coastlines, such as areas of 
machair and other coastlines formed predominantly of sand). SCAPE would further like to note that 
such areas are often found to contain archaeological sites in remarkable states of preservation (for 
example, the World Heritage Site of Skara Brae). It is not unusual for such sites to end up below 
the present high water mark after a storm or similar event (as has been shown during SCAPE‘s 
excavations on Baile Sear, North Uist). SCAPE feels that the definition of the area covered by the 
Bill should recognise the dynamic nature of certain areas of coast.  
 
Marine Plans 
 
SCAPE has been working with Historic Scotland on a series of coastal zone assessment surveys. 
These have recorded (on maps and within databases and GIS) all archaeological features along 
stretches of the Scottish coast, together with data on coastal geology, geomorphology and the 
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erosional state of the coast on the day of the survey. To date, 30% of the Scottish coast has been 
examined (see http://www.scapetrust.org/html/czas.html). These surveys have more than doubled 
the number of recorded archaeological sites in the areas examined, indicating that existing records 
do not fully reflect the actual numbers of historic assets at the coast edge and within the intertidal 
zone. Indeed, many of the new discoveries were made below the high water mean spring line, and 
the reason new sites were noted here was due to such areas not being subjected to detailed 
survey in the past. The newly recorded sites ranged from wrecks & hulks, fish traps, installations 
built within the intertidal zone to submerged landscapes & sites and archaeological remains that 
have been inundated due to erosion and the loss of land around them.  
 
The coastal surveys in Scotland have differed from those undertaken in England to date, as the 
focus has been more on searching the coast edge for sites suffering from erosion, whereas in 
England, surveys have concentrated more on the intertidal zone, and have therefore been 
conducted at low tide.  
 
As noted above, 30% of the coast has been examined, but this means that 70% remains to be 
surveyed. SCAPE thinks that it is desirable to ensure that future national and regional marine plans 
make adequate provision for a study of the intertidal zone for historic assets, as this is an area 
where archaeological remains can be very well preserved (due to underwater anaerobic 
preservation), but which may suffer in the future from changes in use of the intertidal area, or from 
changing coastal processes due to climate change and other factors.  
 
 
SCAPE would be pleased to provide further information or comments if required. 
 
The SCAPE trust 
11 June 2009 
 
 

SUBMISSION FROM SCOTTISH AND SOUTHERN ENERGY, 8 JUNE 2009 

 
Available online from: http://www.scottish.parliament.uk/s3/committees/rae/bills/Marine bill/SSE.pdf 
 

 

SUBMISSION FROM SCOTTISH AND SOUTHERN ENERGY, 15 JUNE 2009 

Introduction 
 
Scottish and Southern Energy plc (SSE) welcomes the opportunity to respond to the proposed 
Scottish Marine Bill and to make a contribution to the important scrutiny process led by the Rural 
Affairs and Environment Committee of the Scottish Parliament.  
 
As stated in our response to earlier consultations on the bill, we welcome coherent new legislation 
to deliver sustainable development and better management of the seas.   
 
Scotland has a fantastic competitive advantage in developing offshore renewables with a quarter of 
Europe's tidal and offshore wind energy resource, and a world class scientific capacity and skills 
base. Offshore wind in Scottish waters, whether it is in deep or shallow water, offers exceptional 
potential to deliver significant action on climate change.  Developers are preparing plans for 
offshore wind farms at 10 sites around Scotland, with the potential to generate a massive six 
Gigawatts of power. Therefore, the arrangements put in place by the Scottish Marine Bill must 
avoid introducing further barriers to the development of this technology, indeed it should seek to 
remove them where it is appropriate to do so.  
 
SSE has significant interests in developing offshore renewable energy in Scotland and through its 
renewable energy development division Airtricity, has been granted exclusivity by The Crown 
Estate to develop offshore wind farms at four locations in Scottish territorial waters with the 
potential for 2.7Gigawatts.  The locations are Beatrice, Bell Rock, Islay and Kintyre. SSE is also 
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closely associated with the development of emerging marine renewables, aiming to deliver both 
commercial sites and technologies, including a significant shareholding in Aquamarine Power Ltd. 
 
Since the Scottish Government has control of most activities out to 12 nautical miles, including 
marine conservation, fisheries, aquaculture, renewable energy and research, and some activities to 
200nm (including fisheries and aspects of renewable energy development), we  believe that to 
secure proper protection for all UK seas requires a Scottish Marine Bill developed closely with a UK 
Bill.  
 
SSE supports the underlying principles of the Scottish Marine Bill. For too long, the regulations and 
policies affecting the marine environment have been both piecemeal and contradictory and we are 
pleased that the Scottish Marine Bill aims to provide a more cohesive regulation regime.  
 
The Scottish Marine Bill can provide the framework for the successful sustainable development of 
more than £10 billion capital investment in marine renewable energy by 2020 and a planning 
process that fast-tracks good projects that are sensitive to biodiversity issues will be a key factor in 
this planned investment.    
We focus our comments on the following areas: 
 

 Marine Planning  
 

 Marine Licensing  
 

 Marine Protected Areas  
 

 Role of Marine Scotland  
 

 Climate Change  
 
Marine Planning 
 
Further detail is required with regard to: 
 
Confirmation that economic and climate change mitigation objectives will be included in the marine 
plans.  

 
The process and timeline in developing the National and Regional Marine Plans.  

 
How the 2 year timeframe for the National and Regional Marine Plans to be developed links in with 
designation of an ecologically coherent network of Marine Protected Areas by 2010 as required by 
OSPAR.  

 
The potential effect of the above designations on areas of interest to marine renewable energy 
development.  

 
Timescales to be allowed for consultation on marine plans.  

 
In the last decade, the development of offshore wind farms across Europe has already provided 
substantial knowledge with regard to the potential impacts of marine facilities on species and 
habitats. This knowledge has changed the scope of environmental impact assessment from a 
broad scaled approach to a more focused investigation strategy. The Scottish Government must 
develop a focused approach to gathering scientific data about our seas and a streamlined 
mechanism for analysing this data. This knowledge will be key to aligning technological innovation 
with the sustainable capacity of our seas.  
 
The introduction of a marine spatial planning system would have several benefits for sustainable 
economic development. Transparency in criteria for issuing licenses and allocating space would be 
essential. Simplification and consolidation of existing legislation could also allow companies to 
submit prospective plans for whole developments rather than using the current case-by-case 
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system, thus avoiding unnecessary expense arising from duplicated applications. If a single 
planning office was involved, this would increase the speed of dealing with planning requests.   
However, there must be a balanced approach taken on the setting of National Marine objectives on 
energy. The need to tackle climate change must be seen as a priority and this has to be 
understood and taken into account in the decision making process. This should also have a 
bearing on balance of decisions related to taking an ‗eco-system‘ based approach, given the 
profound implications of climate change for the integrity of all marine ecosystems. In addition the 
Regulatory Impact Assessment report acknowledges that there is considerable uncertainty over 
many of the costs and benefits associated with the Bill‘s provisions due to a lack of clarity on the 
measures to be undertaken. Factoring in climate change and the costs and benefits associated 
with mitigation should be a key factor in setting objectives.  
 
We remain unclear about the formal role of the Crown Estate in relation to Marine Spatial Planning. 
It must be clarified as to how the existent and ongoing Crown Estate activities fit with Scottish 
Government direction.  With regards to the need for Regional Marine Plans, we would urge 
Scottish Ministers to ensure that they do not become over-specific in their content or over-planned, 
and be consistent with the National Marine Plan. Where there are subsea cable issues in Regional 
Plans, we would ask that network operator be involved.      
   
Marine Licensing  
 
Further detail is required with regard to: 
 
The licensing process and fee system, and appeals procedure.  

 
Timeframes associated with advertising, consultation and consenting within the marine licensing 
process.  

 
Thresholds above which projects trigger the marine licensing process.  

 
A requirement on Scottish Ministers to state the reason for refusal of a marine license application.  

 
We are disappointed that the Bill does not include a proposed appeals procedure necessary for 
those directly involved in license application. Whilst recognising that Section 29 requires Scottish 
Ministers to make regulations for allowing any person to appeal against a decision under Section 
22, we, nonetheless, would propose that the Bill include the Appeals Procedure to be followed.   
 
The Register of Licensing Information should be kept by Marine Scotland, who will have the 
responsibility of ensuring that it is fit for purpose. However, Marine Scotland should not have the 
ultimate authority on deciding what is contained on the register or who gets a license.   
 
The removal of redundant infrastructure is an area requiring further consideration. A pragmatic 
approach needs to taken to address any issue of this type that could occur. This area is linked to 
obligations under international maritime law for which there are a number of precedents with 
respect to removal (or not) of maritime structures, cables, pipelines and other infrastructure.  
 
Marine Protected Areas   
 
There is significantly more detail around the nature conservation provisions than there is for marine 
licensing. However, further detail is required with regard to: 
 

 The tests that are to be applied prior to designation of any area as an MPA, specifically 
with regard to data collation and the context of the site in local, regional, national and 
international terms.  

 

 The role of Demonstration MPAs within the context of the overall conservation strategy. 
Are these an easy way to designate sites without going through the full MPA process?  

 

 Whether the same consultation process carried out on MPAs applies to Demonstration 
MPAs.  
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 The process for review of the need for such designations  
 

 The maximum time limit on their demonstration status.  
 

 Whether any limit will be placed on their size.  
 

We remain unconvinced about the need for a new power to designate Marine Protected Areas 
(MPAs).  However, there should be a requirement to publish the review results relating to 
consideration of MPAs against the conservation objectives behind them. The criteria for the 
process for specifying these MPA must be clearly defined.  Also, any proposal to designate or 
extend a site must be based on objective criteria coupled to site specific data and assessment. 
There appear to be no stated tests or criteria for triggering a designation process. Such criteria also 
ought to mirror those set out for England and Wales.   
 
MPAs should not become ‗no-go‘ areas for marine renewables if it can be shown that the integrity 
of the sites would not be affected by relatively minor or temporary impacts from sustainable energy 
projects and associated infrastructure such as subsea cables. Further work should be carried out to 
examine the potential for ‗fish regeneration zones‘ to enhance the integrity and production of fish 
populations and how renewable energy development off-shore might potentially help deliver 
conservation and regeneration.  
 
Marine Scotland  
 
The development of the agency must not hinder the current processes underway to develop 
renewable energy in Scotland and to meet the 2020 targets. A degree of parallel development is 
inevitable and both processes should inform the other, not hold either back. Immediate priorities 
should be the creation of a National Marine Plan and Marine Objectives, as well as engagement 
with the UK Government on reserved and devolved responsibilities, regional planning and changes 
to the planning consents process. If Marine Scotland is to have a public duty to deliver climate 
change mitigation it will need to set out how it is going to deliver that. 
 
Climate Change 
 
Climate change is one of the most serious threats facing our world today. Scotland's pursuit of its 
huge renewable energy potential has been relatively successful to date. It is important that the 
momentum towards the target for 2020 and beyond is maintained. 
 
Marine renewable energy is an emerging sector which has the potential to become a major global 
industry, with Scottish wave and tidal companies at the forefront of development as well as a 
promising outlook for off-shore wind. Both the Scottish Parliament and Scottish Ministers have 
recognised the benefits that this industry could bring to Scotland, in terms of meeting renewable 
energy targets, providing thousands of green jobs and maximising export opportunities, and have 
actively encouraged the progress of the sector.  
It is hoped that the establishment of Marine Scotland and the new planning and licensing regimes 
will streamline the planning process to reduce development risks and provide a faster, more 
transparent route to consent, while not compromising the objectivity of the process.  
 
The Renewables Industry has the potential to provide Scotland with a secure energy supply, to 
create high-paying jobs, to help reduce climate change, and to create a vital new export market.  
Marine Scotland must view the need to tackle climate change as a key objective in its work. 
 
Scottish and Southern Energy 
15 June 2009 
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SUBMISSION FROM SCOTTISH RURAL PROPERTY AND BUSINESS ASSOCIATION 

 
Introduction 
 
The Scottish Rural Property and Business Association Limited (―SRPBA‖) uniquely represents the 
interests of both land managers and land based businesses in rural Scotland. The Association 
welcomes the opportunity to present written evidence to the Committee in respect of the Marine 
Scotland Bill. The SRPBA fully supports a strategic approach to the management and 
understanding of our seas, coastal zones and marine resources, and is committed to the 
sustainable use of our natural resources. The SRPBA is particularly supportive of the Bill‘s aim to 
facilitate the streamlining of marine licensing and marine consents and therefore reduce regulatory 
burden.  
 

The SRPBA has the following comments to make on the provisions contained within the Bill 

Part 2 – Marine Planning 

The SRPBA is supportive of the general principles as they relate to Part 2 of the Bill. The 
Association supports the production of marine plans, and urges the Scottish Government to ensure 
that all relevant stakeholders are involved in their production. The SRPBA strongly believes that 
there needs to be a proper balance within the proposed Marine Planning Partnerships between 
users and conservation interests. The Partnerships must have representation from sectors whose 
activities and operations are carried out in the coastal and littoral area.. 

The SRPBA notes that Schedule 1 to the Bill includes provisions that Scottish Ministers must take 
all reasonable steps to secure that any regional marine plan is compatible with the development 
plan for any area which adjoins a Scottish Marine Region. While the Association so pleased to see 
that steps are being taken to move towards a more integrated planning system, we would like 
further clarity as to how the National Planning Framework, River Basin Management Plans and the 
National Marine Plan will be integrated. 

The policy memorandum states that Scottish Ministers intend to introduce a similar provision for 
terrestrial plans to be compatible with marine plans by way of planning regulations, and the SRPBA 
is supportive of this proposal.  

In relation to Integrated Coastal Zone Management (ICZM), the SRPBA supports the approach 
outlined within the policy memorandum, and suggests that Scottish Ministers do use their power of 
direction in the Bill to ensure that ICZM is delivered by those carrying out regional marine planning 
functions. 

Part 3 – Marine Licensing 

In general, the SRPBA supports the Bill‘s approach to marine licensing and marine consents and 
agrees with the aims of this part of the Bill. In particular the SRPBA is supportive of the proposals 
to reduce the burden by removing smaller projects from the licensing system but questions the 
need for registration of these activities if they fall below a specific environmental threshold. 

The SRPBA agrees with the approach set out in paragraph 31 of the Bill, whereby all authorisation 
of licensing and enforcement decision must be taken in accordance with marine plans, and 
believes that this will provide a framework which is consistent and transparent. 

The SRPBA also supports Section 27 of the Bill which allows Ministers to deliver a single consent 
for each renewable energy project. 

Part 4 – Marine Protection and Enhancement: The Scottish Marine Protection Area 

The SRPBA is broadly supportive of the provisions contained within this part of the Bill. The 
Association would like to make particular comment on the need for the designation process for 
Nature Conservation Marine Protection Areas to consider socio-economic factors and interests 
alongside requirements for improved nature conservation. Therefore, the Association is very 
supportive of Section 59(5) of the Bill.   
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The Association is also supportive of the policy Scottish Ministers have adopted of presumption of 
use within MPAs, in recognition of the social and economic benefits the marine environment offers 
individuals, communities and businesses.  

Part 5 – Conservation of Seals 

The SRPBA intends to consult further with its members on this aspect of the Bill. The SPICE 
briefing published on 10 June 2009, contains information which the Association needs to discuss in 
detail with its members before finalising our position in relation to this part of the Bill. 

 
Scottish Rural Property and Business Association    
16 June 2009   

  
SUBMISSION FROM SCOTTISH WATER 

 

General 
 
Scottish Water agrees that given the increasing pressures impacting on the sea particularly in the 
near shore area, change is needed to the management and legislative framework for managing 
Scotland's seas. However, Scottish Water would like to emphasise that any changes to legislation 
which would require investment to improve water quality or places an additional financial burden to 
the business will have to be appropriately funded through the relevant regulatory regime and 
timescales associated with the Quality and Standard investment cycle. 
 
Scottish Water is already highly regulated and, although a new legislative and management 
framework may deliver more streamlined regulations, future changes must bring about 
rationalisation and reduction of the regulatory burden. Implementation of any future regulations and 
statutory measures needs to be even-handed, fair to all sectors and in line with the polluter pays 
principle. 
 
Scottish Water‘s primary functions are the production and distribution of potable drinking water and 
the collection, management, treatment and safe return to the environment of domestic, trade 
effluent and surface water drainage. Maintaining the integrity of our sewerage network, outfalls and 
pipelines discharging to the sea is vital in providing this essential service for the people of Scotland. 
In the interests of public health any statutory framework must take into account and balance the 
legitimate needs of all users of the marine environment including the water industry requirement to 
discharge treated effluent. Scottish Water‘s coastal (shoreline) and marine infrastructure assets are 
static and must remain operational 24hrs a day. 
 
Scottish Water considers that the best option for Scottish Marine Regions is that they should fit 
geographically with the River Basin Management Plan areas we also consider that integration with 
Water Framework Directive (WFD) objectives is imperative and of particular significance if the 
Marine Strategy Framework Directive objectives are to be met by the Scottish Marine Bill. The UK 
and Scottish Marine Bill proposals should be compatible and complement each other. 
 
Scottish Water wishes to be included in the ongoing consultation process. 
 
Part 2 – Marine Planning 
 
Scottish Water understands that the National Marine Plans (NMP) and Regional Marine Plans 
(RMP) will have statutory force and therefore we wish to participate in the continuing consultation 
process However It is not clear what resources will be required from Scottish Water in terms of 
stakeholder involvement or how the process will be financed. Scottish Water cannot commit to full 
participation in the process until it is clear what it is anticipated our role will be at National and 
Regional level. 
 
Scottish Water consider that the NMP should set the framework for RMP to work within, the level of 
scope and flexibility available to RMP should be set out within the NMP to ensure that there is a 
degree of consistency across the Scottish Marine Regions (SMR). This will be essential to avoid 
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difficulties for organisations, such as Scottish Water that operate Scotland wide. While seeing the 
need for a degree of flexibility with regard to developing RMP that are applicable to the local area, 
Scottish Water would question whether the provisions as set out in the Scottish Marine Bill are 
sufficient to ensure adequate links between the regional plans and the national plan. 
 
Part 3 – Marine Licensing  
 
Scottish Water agrees that licensing remains an effective method of delivering certainty for 
developers and protection for the environment. However this has to be applied consistently and 
ensure that monitoring and enforcement measures are in place across all sectors and the 
conditions applied are proportionate to the risk to the environment posed by the licensed activity 
e.g. Scottish Water considers that the Controlled Activities Regulations (CAR) approach to 
licensing works well, focusing on where there is likely to be environmental harm. The associated 
web based applications are very time saving especially for activities requiring registration only. 
 
Part 4 – Marine Protected Areas 
 
Scottish Water notes that the Marine Bill makes provisions for 3 types of Marine Protected Area 
(MPA); Nature Conservation MPA, Demonstration and Research MPA and Historic MPA. 
 
General Comments 
 
While a degree of flexibility is required to carry forward plans for the future, Scottish Water is 
concerned that a consistent approach for new site designations should be adopted across 
Scotland and a clear consultation process be adopted and applied.  
 
Scottish Water considers it essential that site boundaries are well defined and in the event of 
conflicting regulations it is clear which one takes precedence. 
 
Specific comment – Marine Conservation MPA 
 
Scottish Water notes that Nature Conservation MPA has a further provision  to allow for areas of 
the seashore to be included within the boundaries of the MPA, this may affect or impact on SW 
assets and discharges as, unlike many other activities that compete for space in the marine 
environment, Scottish Water‘s coastal and marine infrastructure assets are static and must remain 
operational 24hrs per day. The legitimate use of the sea to discharge treated sewage effluent and 
storm sewage is required on a continuous basis and this can make the immediate area of their 
location incompatible with multiple uses. 
 
In addition we note that the designation process for Nature Conservations MPA does not have to 
take account of social and economic issues unless there are two sites of equal scientific value to 
choose from. This is inconsistent with the UK Marine Bill and therefore means that Scottish Water 
will be operating under a different regime from the English & Welsh water companies. 
 
Specific comment - Demonstration and Research MPA 
 
Scottish Water would stress the need to continue the consultation process with stakeholders with 
regard to the nature of the demonstration and research work that would be planned to be carried 
out in the MPA. Scottish Water would wish to have time to consider what effect novel or new 
activities may have on our assets and discharges especially in the near shore area.  
 
 
Scottish Water 
11 June 2009 
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SUBMISSION FROM SEAFISH  

 

Introduction  

 
This letter is in response to your consultation above. It is made on behalf of Seafish following 
discussions with its Marine Environmental Legislation Expert Group. This group consists of cross 
sector industry representation, as well as country government departments and agencies. 
 
Seafish is a non-departmental public body that provides support to all sectors of the seafood 
industry. It has no official mandate for involvement in resource or environmental management but 
has an obvious interest in the outcomes of the management processes. Seafish has a publicly 
stated commitment to ―the sustainable and efficient harvesting of those resources on which the 
UK seafood industry depends, the protection of marine ecosystems, and the development of 
marine aquaculture based on sustainable resource utilisation and best environmental practice‖.  
 
This response begins with general comment and then moves on to address more specific issues. 
 
General Comments  
 
This response is made with reference to the comments we submitted in the formal consultation 
process held last year. Again, we particularly welcome the emphasis on the importance of 
economics and specifically the fishing industry which is in marked contrast to the current UK 
Marine Bill. We are pleased that the policy memorandum has a presumption in favour of economic 
activity in designated Marine Protected Areas (MPAs), but we are very concerned that this intent 
does not translate into the proposed legislation contained within the Bill. There is no mechanism for 
commercial interests to be safeguarded in the context of sustainable development, nor any 
expression of how sustainable development can be delivered. 
 
Consultation 
One of the points in our response to the consultation last year was that it would be difficult to 
transform the high level of intent expressed into a comprehensive Bill. We expressed concern at 
that stage that the Bill would be a framework document leading to substantial tranches of 
secondary legislation. This appears to be the case here, particularly in regard to national and 
regional planning systems. The lack of detail does make it genuinely difficult for consultees to 
analyse and comment on the proposals in many areas that could be of critical importance.  
 
The subsequent detailed legislation will have the potential to seriously affect the industry and we 
would urge those responsible to consider how best to set up the consultation process in order for it 
to be as effective as possible. The Scottish Government is to be congratulated for its approach to 
date and it is hoped that the principle of comprehensive consultation will continue. When dealing 
with detailed legislative provisions however there is a case for close engagement with a 
representative group of practitioners. We suggest that a model based on our very successful 
legislation expert groups, where industry and regulators meet to discuss issues in detail, could be 
considered here. Encouraging a dynamic review of the implications of proposals leads to a more 
active consideration of revisions and alternate approaches.   
 
It would be far more productive to seek solutions which the industry can help to shape and then 
engage with than to be prescriptive and expect to achieve engagement and support for both the 
process and the subsequent legislation.  
 
Broader policy framework 
In our response last year we also expressed concern that there should be a mechanism for linking 
the Bill with European legislation such as the Marine Strategy Framework Directive. Scotland 
therefore is to be congratulated that it suggests using its Marine Bill as the mechanism for 
implementing obligations under the European Directive. It is essential for marine users that there is 
a logical, coherent legislative network which will provide certainty and consistency for the benefit of 
all in the marine area. This can only be achieved by full integration amongst the various initiatives. 
We remain hopeful that it will be possible to achieve full integration. 
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In this context however it is also important to remember that the concept of ―good environmental 
status‖ has yet to be defined at a European level. If the definition tends towards a pristine 
environment it will become effectively impossible to balance socio-economic considerations with 
environmental ones. 
 
Integrated UK policy 
Whilst we understand that Scotland is now participating in the UK process to create an over-
arching Marine Policy Statement we note it is not mentioned within the Bill. We are concerned that 
there is no attempt to integrate the proposed Scottish planning system with the UK marine policy 
statement. As a cross-border body we can easily anticipate the potential for friction amongst 
regulators, conservationists and fishermen from a number of different jurisdictions as they each try 
to serve their respective best interests without there being a coherent statement of high level policy 
integrated into the process. We would be interested to see what arrangements will be introduced in 
order to preclude this sort of outcome. Whilst we understand and appreciate the special needs of 
Scotland, it is imperative that as far as possible there is a consistent approach by all UK 
administrations in order to achieve common objectives. We feel that this should be expressed in 
Article 1.  
We also note that the document does not address the current territorial waters derogation which is 
due to be reviewed in 2012. Security of access rights is critical to the future of our inshore sector. 
This sector was identified in recent reviews as having significant growth potential. Reassurance on 
this issue would also be very welcome and help to give industry the confidence to invest in a more 
secure future. In relation to this point there is also no provision for the management of activities of 
non-Scottish nationals in the 6 – 12 mile zone, should it become necessary to introduce measures.  
 
Specific Comments  

 
Planning in the Marine Area  
We support the principle of planning as a means of resolving potentially conflicting uses of the 
marine environment. What has become clear through the UK process however is that the fishing 
industry stands to lose more than any other sector as a result of the planning process. There are 
undoubtedly potential benefits but the catching sector generally is extremely concerned about the 
negative impact of any spatial constraints which may be imposed. Fishermen have hitherto enjoyed 
relatively unencumbered access to the marine environment, and could see business / earning 
opportunities reduced as a result of any restrictions.  
 
We are pleased to see that the policy document provides for presumption in favour of use for 
economic activity, but question why this is not reflected in the Bill. We would propose also that the 
word ―may‖ from clause 3(3) and clause 59 (5) be replaced by the word ―should‖. This would 
emphasise the need to give due consideration to commercial interests without imposing a formal 
duty to do so. Fishermen have long recognised that there are legitimate reasons for fishing to be 
limited in particular areas. Historically this is demonstrated by the mature relationship between 
fishing and the oil and gas industries; more recently the industry has introduced schemes of 
voluntary closures and compliance has been virtually absolute. Potential conflicts can generally be 
resolved by co-operation and negotiation, and it is hoped this will prove to be the case for the 
future.  
 
As we have pointed out in previous consultations, one of the main difficulties for the catching sector 
is that it has to respond to a range of drivers that are constantly changing over time. These may 
relate to the distribution of fish stocks or to the legal entitlement to fish for certain species or in 
certain ways. These factors make it difficult to fit fishing activity into a spatial planning regime 
unless there is a presumed right to fish in the first instance. 
 
Access issues 
It is also important to maintain the principle of resource sharing and shared access wherever 
possible. This approach leads to negotiations between stakeholders and regulators rather than 
some kind of rearguard action to claw back rights that were previously enjoyed. Again, developing 
consensus is far healthier, and leads to better compliance levels, than a purely prescriptive 
approach.  
 
Along with this approach there seems also to be a case to argue for protected rights of access for 
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fishermen on certain, critically important, fishing grounds. Planners must understand and accept 
that fishermen cannot simply ‗go off and fish somewhere else‘ when they are excluded from an 
area. Resources are not distributed homogenously and guaranteed access to some grounds will be 
crucially important to fishermen‘s viability for the foreseeable future. We look forward to seeing this 
concept developed in the subsequent legislation. 
We also have a concern over the way in which the planning system will be implemented. It is much 
appreciated that there are clear requirements for liaison with adjacent authorities, but it remains 
difficult to see how the three levels of planning can be delivered without an overarching Marine 
Policy Statement. It is also unclear how Marine Scotland, as it is currently constituted, will 
necessarily have the expertise or independence to deliver all that is required, or may be expected, 
of it. 
 
Given all the above we are particularly concerned that the previous indications that the planning 
system will be temporal as well as spatial do not appear to be given prominence in the Bill. Whilst it 
is possible there are plans to cover this in more detail in secondary legislation, we feel it is of 
critical importance to the industry and would welcome a more prominent role for this proposal. 
 
Coherence in planning 

The Crown Estate is not mentioned in the Bill, until the schedules but it has become clear 
elsewhere in the UK that there is the potential for conflict in the planning process. We would stress 
again that as the owner and manager of many public assets the Crown Estate appears to have a 
dual role here. The first is operating in the public interest as a custodian of public assets and the 
second is operating to maximise revenue to the Exchequer. In this latter role there seems to be no 
accountability, except to the Treasury, and no indication of how the Crown Estate‘s aspirations 
might be tempered so that they conform to the requirements of the broader planning process. We 
believe that the role of the Crown Estate in strategic and specific planning processes must be 
made very clear, and thus there should be some mechanism for formal negotiation. Failure to do so 
could result in a degree of bias towards those sectors that are likely to yield most revenue. We 
understand that a Memorandum of Understanding will be developed between the Marine 
Management Organisation and the Crown Estate and suggest that the same approach with Marine 
Scotland may well be appropriate. 
With regard to aquaculture we note the attempt to take some applications out of the terrestrial 
planning system, and welcome this as a way of reducing the considerable burden on the industry at 
present. It is regrettable that this could not be extended to include all applications.  
 
Finally in the planning section, there is much detail of preparing plans, implementing them and so 
forth. We feel however that there should be a duty to create plans for the whole of the marine area. 
We are concerned that some areas will be planned, and some will not, and this could lead to 
unwelcome economic migrations. 
 
Licensing 
As in relation to the planning system, we have concerns over licensing, particularly in relation to 
Marine Scotland. There is the provision for ―fast track‖ and ―type‖ approvals, but we question 
whether Marine Scotland will necessarily have the expert knowledge, or the independence, 
required to make these decisions. This may be particularly important given that: 

 

 the Bill contains no provisions for parties objecting to the granting of a licence being 
able to appeal against that licence being granted, and 

 

 there is the potential for the power to grant licences to be devolved to entities with their 
own interests to consider.  

 
Common Fisheries Policy 
We note that the statutory defense for fishing in accordance with the Common Fisheries Policy 
against nature conservation offences has now been included following our comments in the 
consultation response. We very much welcome this inclusion as it has clarified the situation in line 
with other legislation. 
 
Marine Nature Conservation  
We very much welcome the inclusion of the new research marine protected areas category, as a 
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means to establish a clear evidence base for more effective conservation designations. In the 
consultation we supported the creation of a network of protected areas for conservation of habitats 
and species, provided that their selection is made on sound scientific evidence and the industry is 
afforded the opportunity to participate fully in the negotiation of site selection. We are therefore 
bemused that the Bill makes no mention of the concept of a network. Although it contains provision 
for the creation of protected areas, it is our understanding that international obligations require 
these to form a coherent network. Not only is there no mention of a network of Scottish sites, but 
there appears to be no recognition of the need to work with other nations to create a broader, 
regional seas network. We believe that this concept must underpin the creation of sites for them to 
achieve their nature conservation goals, and hope that this can be incorporated. As we have stated 
previously we strongly believe that the industry can work together with nature conservation 
agencies to agree the sites and often to inform the agencies about the extent and distribution of 
particular features. Adaptive management and co-operation must be used in order to generate the 
best results. 
 
Also when considering those international commitments it is puzzling that there appears to be a 
discontinuity of timescales. The international network is expected to be in place by 2012, yet this 
legislation suggests marine plans being published after two years and then that the conservation 
site selection, management negotiations, etc will follow this. We would suggest that in order for the 
planning process to function effectively, this discontinuity needs to be resolved. The most effective 
means of doing this may be some candid reassessment of the schedules imposed by external 
commitments. 
 
It should also be borne in mind that many types of fishing are relatively benign in terms of potential 
impacts on site features. Management arrangements must be proportionate in order to be credible. 
We would like to see the presumption in favour of fishing and mixed use being expressed clearly 
and forming the basis for the negotiation of consensus management plans. 
 
It must also be remembered that the marine environment is very dynamic and subject now to 
influences including climate change. In this context some areas selected for protection may quite 
quickly become redundant. There is of course the possibility to create new areas when protected 
features have moved, but what is not clear is the means for deselecting redundant protected areas. 
As there is a process for rapid designation, we would expect to see equivalent processes for the 
reverse operation, and are disappointed that these are not included. Perhaps this can also be 
addressed before the Bill is enacted.  
 
Seafish  
11 June 2009 

 

SUBMISSION FROM SEA LIFE ADVENTURES 

 

I thank the committee for the opportunity to provide this evidence. 
 
My name is David Ainsley, I have a degree in Zoology/Marine Zoology and have worked in the 
aquaculture industry, as a creel fisherman and a charter boat skipper and have dived the Firth of 
Lorn extensively for the past 33 years.  I would like to comment on the issue of Marine Protected 
Areas. 
 
In my experience, our local seas are in a serious state of decline. 
 
Studies which only look at the last few decades may give the impression that things are not too 
bad, however when you consider historical records before industrial fishing started you find that 
stock levels were higher by a level of magnitude or more. The book and topical film ―The End of the 
Line‖ by Charles Clover is a good reference as is ―The Unnatural History of the Sea‖ by Professor 
Callum Roberts.   
 
There are a number of examples of successful highly protected marine areas from abroad which 
indicate that Scottish seas have huge potential for recovery.  We could be at a turning point and I 
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hope that we will not lose the opportunity this new Marine Bill presents to manage the seas in a 
way which will promote recovery in the long term.  In the past the seas have generally been 
managed only in the short term interests of commercial operators.  There are many well 
documented examples of boom and bust fisheries. 
 
I have concerns about the proposed system of MPA‘s which appears to be similar to the existing 
network of SAC‘s but with far less legal teeth.  For example the policy of ―presumption of use‖ 
within MPA‘s will make them effectively pointless.  If there is little effective control over activities 
which are damaging areas the MPA designation will be merely a name with little value in terms of 
improving the long term health of the seas, which is in the interests of all stakeholders. 
 
The network of SAC‘s in general has not been entirely effective in promoting recovery in the marine 
environment.  Because they are only designed to protect one feature they do not embody the 
―ecosystem approach‖ which is laudably promoted in the Marine Bill. The problem is that 
ecosystems are inherently complex and species are interdependent in ways that we do not fully 
understand. 
 
An example which illustrates this happened on Goat Island in New Zealand where there is a marine 
laboratory.  An area outside the marine laboratory was designated as a fully protected area and the 
scientists studied the ecosystems.  They found that the population of their equivalent of our 
crawfish increased by about ten fold within the protected area as compared with fished areas.  The 
individuals also grew larger and when they became big enough were able to start eating sea 
urchins.  In the reserve there were large areas of fairly lifeless boulder slopes heavily grazed by 
urchins in Scotland we have similar large areas of ―urchin barrens‖.  Something happened that 
nobody had anticipated.  When the crawfish started eating urchins the boulder slopes became kelp 
forests and these in their turn supported in much greater biomass of fish and other species.  This 
and many other examples worldwide demonstrate the need for fully protected marine areas.  There 
are now 29 such areas in New Zealand and they provide rich fishing around the peripheries and 
the amazing abundance of fish life has had huge benefits to the local tourist industry.  This seems 
to be a very appropriate time to study the successes abroad and to question why we are not 
including highly protected marine areas within this bill.  It would seem to be appropriate to include 
these as the ―jewels in the crown‖ of the suggested network of the MPAs.  A further argument for 
highly protected areas is that they provide control areas for scientific experiments.   
 
A great advantage of fully protected areas is that there is no controversy over what impacts are 
acceptable.   
 
One example which illustrates the problems with the SAC system which would continue with the 
proposed system of MPAs is found in the Firth of Lorn SAC where there is ongoing controversy 
over the issue of scallop dredging. 
 
Scallop dredgers by their nature are large seaworthy boats who can and do fish right round the 
coasts of Britain.  They typically tow between 14 and 20 dredges mounted on heavy steel beams.  
Each dredge weighs around 85 kilos and has a spring loaded tooth bar at the front designed to dig 
into the seabed and flick scallops into a mess bag of interlinked steel rings.  A typical dredger is 
towing between 1.3 and 2 tonnes of steel dredges across the seabed.  The area disturbed by a 
commercial scallop boat that typically tows 16 dredges has been estimated to be 6.6 square 
kilometres per hundred hours fishing (Kaiser et al 1996).  Some of these dredgers have conveyor 
belts on deck to dispose of the boulders that they bring up in the dredgers.  It is important to note 
that boulders and cobbles over 64mm in size are classified as rocky reef and thus are protected 
features of the Firth of Lorn SAC.  Although the dredgers claim that they do not operate over rocky 
reefs, the design of the gear with spring loaded tooth bars and the conveyor belts happens to be 
perfectly designed for such a task.   
 
The SAC management committee were spilt over the issue of what to do about scallop dredging 
and stalemate ensued.  Eventually a group of divers, including myself, filmed three damaged rocky 
reef areas which we believe were damaged by scallop dredgers.  In one case, we had previously 
filmed a dredger working along the same piece of shoreline and kept the camera running on our 
descent to demonstrate that the damaged reef we were filming was the same reef that the dredger 
had been operating over.  
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We also produced a number of photographs and video sequences showing scallop dredgers with 
their gear caught fast in rocky reefs within the Firth of Lorn SAC.  The evidence was taken in a 
legally robust way.  A complaint was put into the European Commission jointly by the Scottish and 
British Sub Aqua Clubs that scallop dredging was having an adverse effect on the integrity of the 
site and that the UK authorities were not complying with their duties of article 6(3) of the Habitats 
Directive.  
 
 Article 6(3) states: 
  
"Any plan or project not directly connected with or necessary to the management of the site but 
likely to have a significant effect thereon, either individually or in combination with other plans or 
projects, shall be subject to appropriate assessment of its implications for the site in view of the 
site's conservation objectives.  In the light of the conclusions of the assessment of the implications 
for the site and subject to the provisions of paragraph 4, the competent national authorities shall 
agree to the plan or project only after having ascertained that it will not adversely affect the 
integrity of the site concerned and, if appropriate, after having obtained the opinion of the general 
public." 
 
The European Commission upheld the complaint and the Environment and Rural Development 
Committee closed the Firth of Lorn SAC to scallop dredging in their meeting on the 28

th
 of March 

2007.  The government had put in place measures to protect the livelihood of the main fisherman 
who had previously fished the area and he is still operating.  The current Minister, Richard 
Lochhead MSP, spoke against the closure.   
 
There is ongoing scientific work in the Firth of Lorn SAC costing hundreds of thousands of pounds. 
 
To the man in the street it might seem logical (and far less expensive) to tow dredges over a rocky 
reef that has previously been surveyed and see if it produces damage similar to the damage that 
we filmed.  If we were wrong and the damage was caused by some other agent and it can be 
shown that towing a dredger over a rocky reef causes ―no adverse affects‖ then the site should be 
reopened to dredging and the agent that caused the damage identified.  However if we were right 
and the damage was caused by dredgers then to reopen the SAC in whole or in part would be 
failing to meet our European obligations under the Habitats Directive.   
 
The research in the Firth of Lorn, while interesting in its own right, is not directly targeted at 
answering the simple question as to whether or not scallop dredging ―adversely affects the integrity 
of the site‖.  One study where a dredger was tracked using GPS supports our case and our own 
photographic evidence to show that dredgers operate in close association with the reef areas.   
 
In verbal advice at meetings of the Firth of Lorn Management Committee there has been a lack of 
clarity about the legal position which muddies the water and dilutes article 6(3). It has been 
confirmed in writing by the European Commission and by the previous Minister, Ross Finnie, that 
the article pertinent to reopening the Firth of Lorn is article 6(3) of the Habitats Directive. 
 
As stated, article 6(3) requires that there should be ―no adverse affects on the integrity of the site‖.  
However in discussions at meetings the aim of the science appears to be to determine whether the 
site is ―maintaining favorable conservation status‖, a reference to article 6(2) which is not the 
pertinent article.   
 
This issue highlights the importance of having research which is genuinely independent of all 
interests, whether they are governmental, environmental or commercial. 
 
The Firth of Lorn SAC was identified as the richest and most bio-diverse habitat outside St. Kilda in 
the MNCR surveys.  It represents less than one percent of the ground suitable for these large 
seaworthy boats to operate over.  On land we protect small areas of ancient woodlands, machair 
and other important habitats, we need to also protect important under water habitats before these 
are lost.  
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In the 1980‘s the scallop dredgers around the Isle of Man had over fished the waters and were in 
financial trouble.  A two square kilometer area was closed to scallop fishing.  Within a few years 
there was thirteen times the biomass of scallops within the closed area as compared with adjacent 
fished areas.   
 
It turns out that when scallops are heavily fished and become sparsely distributed fertilization is 
unsuccessful.  The closed area was a great success as the individual scallops were close enough 
to each other to spawn successfully and this was reseeding adjacent fishing grounds.  Because of 
this a further area has been closed with the support of the industry.   
 
What is needed is a network of highly protected areas in order to conserve important habitats but 
also to act as regeneration and reseeding areas for fisheries.   
 
With reference to the issue of shooting of seals by salmon farms.  
 
As someone with a background in diving and laying moorings, I can see no engineering reason 
why the salmon farms should not be induced by legislation to fit anti-predator nets around their 
cages.  There would then be no reason to shoot seals and no reason that licensing should be given 
for this purpose.  The motor industry was induced by legislation to produce engines that did not 
need lead additives to petrol and are far more efficient.  All other industries have to comply to 
environmental and safety standards and in this case by shooting seals the salmon farmers in the 
Oban area are putting the livelihoods of the eight charter boats, who work out of Oban taking 
tourists to see the seals, in jeopardy. 
 
Sea-Life Adventures 
10 June 2009 
 

 

SUBMISSION FROM SEAL PROTECTION ACTION GROUP 

 
Introduction: 
 
We welcome the replacement of the outdated Conservation of Seals Act (CSA) (1970). However,  
we are disappointed that the Scottish Government has not taken the opportunity, as we believe it 
should, to completely protect Scotland‘s globally significant seal populations from all deliberate 
killing, particularly in light of recent scientific evidence from the Seal Mammal Research Unit that 
common seals are suffering a ‗frightening decline‘.  

 
Marine mammals are recognised as being extremely vulnerable to environmental degradation from 
climate change; over-fishing; bio-accumulation of persistent toxic pollutants; commercial over-
fishing of prey species and entanglement in fishing gears. Increasingly, marine mammals 
worldwide are now being seen as natural assets of considerable economic value in terms of eco-
tourism. The same is true for Scotland in terms of its resident seals, whales and other wildlife.  
 
In our view, recent highly publicised incidents of appalling cruelty to seals, such as the clubbing of 
21 seal pups in Shetland, is evidence of a culture of seal persecution that is endemic within the 
fisheries sector in Scotland. It has continued unabated since public outcries forced the 
abandonment of seal culling in Scottish waters some thirty years ago. This culture must be 
changed in order to prevent cruelty and to ensure that our marine mammals are protected for future 
generations. 

 
We would like to remind the Committee of the overwhelming public opposition to the killing of 
marine mammals, and seals in particular, as demonstrated both in public opinion polls and the 
recent decision to ban the commercial trade of seal products within the European Community. 
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Comments on the explanatory notes provided: ‗key facts‘ and ‗frequently asked questions‘ 
 
What is the purpose and legal status of this document? It appears to explain the intent behind Part 
5 of the Marine Bill, but some key elements proposed, such as ‗The first resort will be to non-lethal 
seal management measures – i.e. anti-predator nets and acoustic deterrents‘ are not actually 
prescribed under the ‗seal licence conditions‘ within the Bill itself.  
 
What will the Marine Bill deliver for seals? 
 
We welcome the statement that ‗overall protection for seals will increase‘, but question if the 
provisions for the ‗protection‘ of fisheries and aquaculture will deliver any significant reduction in the 
unacceptable numbers of seals presently killed in Scottish waters that we estimate number in the 
thousands each year. 
  
Why does the Marine Bill not introduce a complete ban on killing seals? 
 
This section states that grey seals are ‗slowly increasing‘ but fails to mention the declining status of 
common seals at all.  How will the proposed licensing system prevent further decline in common 
seals and ensure their recovery to a ‗favourable conservation status‘ in accordance with 
government‘s obligations under the Habitats Directive?   
 
Given the environmental threats to both native seal populations, and the current decline in common 
seals, we propose that at the very least no licences should be issued for the killing of common 
seals, except on welfare grounds to prevent suffering. 
 
How will the Marine Bill improve enforcement? 
 
We welcome the removal of the ‗netsman‘s defence‘ but note that seal licences can be issued all 
year round under certain conditions. As dependent pups will starve if their mothers are shot, no 
licences should be issued in the breeding seasons. 
 
This section says that penalties for ‗killing, injuring or taking a seal‘ will increase ‗in line with other 
wildlife legislation‘ but there is no explanation of how effective monitoring and enforcement can be 
achieved given that most incidents take place in remote areas.  What provisions will there be to 
ensure compliance with the licensing scheme?   
 
How will the fisheries and aquaculture industry protect themselves from seals under the 
Bill? 
 
We object to subjective language that suggests these industries must ‗protect themselves‘ from 
natural predators such as seals as this perpetuates the notion that these animals are pests or 
vermin. The aquaculture industry has spread widely throughout Scottish waters with little thought 
given to interactions with natural predators. Positioning fish cages close to seal colonies has led to 
large numbers of seals being shot and the localised eradication of seals.  
 
This section states ‗the first resort will be to non-lethal measures - i.e. anti-predator nets and 
acoustic deterrents.‘  We believe the Bill should prescribe that best available non-lethal deterrent 
measures must be used, and have demonstrably failed, before consideration is given to granting a 
seal licence, to ensure that killing seals is not simply viewed as a cheaper solution.  
 
Acoustic and other prescribed deterrents must not be harmful to seals or other wildlife such as 
cetaceans.  Finally, if all preconditions are satisfied, then consideration should be given to 
relocating the seal (except in the breeding season).  We would like to emphasise the importance of 
ensuring ongoing investment in research and development to minimize the deliberate killing of all 
predators and to eliminate incidental entanglement and death of non-target species.  
  
The second point says that where non-lethal measures are deemed ‗not effective or practical‘ sea 
fisheries, salmon fisheries and salmon netsmen‘ can apply for a licence to kill seals. This appears 
to support the status quo, which is unacceptable, and we fear that in many cases individuals may 
chose to kill a seal rather than apply for a licence that may be refused. 
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On the third point we believe that the aquaculture industry should not be granted a seal licence, but 
should be mandated to use strictly non-lethal measures to protect stock and equipment using 
correctly tensioned, monitored and maintained anti-predator nets to avoid entanglement by seals or 
other wildlife, and other measures such as non- harmful acoustic devices and siting fish farms 
away from seal colonies. (See part 1 of our conclusion and recommendations section below). 
 
Finally, there should be a provision to humanely trap and relocate a seal wherever possible, rather 
than simply kill it, but again, with no licence granted during the breeding seasons. 
 
What will be the basis for the new seal licence system? 
 
This states the proposed licensing scheme will be based on the ‗successful‘ Moray Firth Seal 
Management Plan, employing the Potential Biological Removal (PBR) management model, and 
this has ‗reduced local seal shooting by 60%‘. But there is no information provided to support this 
statement or indicate it will reverse the decline in common seals in the area.   
 
We understand PBR is a conservative model for calculating the total number of animals that can be 
killed without affecting the ‗wider population‘ and that this will take in to account the overall size and 
ranges of the two native species.  However, we are concerned whether this will prevent further 
eradication of local seal colonies or traditional haul out sites.  
 
We welcome the statement that full consultation will take place with statutory scientific advisors, but 
will this apply to each specific licence application or to a geographical area? Additionally, we are 
concerned that the PBR system, intended to cap total removals at biologically safe levels, is not 
used to calculate maximum quotas in order to reduce seal numbers. Given the alleged number of 
seal attacks on aquaculture sites claimed by the industry it seems that the PBR limit for seal 
removals in an area might easily be reached. If so, an operator may chose to kill a seal rather than 
apply for a licence that may be refused. How would this be prevented? 
 
Additionally, as the scheme appears to depend upon the veracity of reporting, what mechanisms 
will be employed to ensure that the reported number of seals killed can be verified? 
 
It a seal license is granted to an individual, a site or a number of sites under single ownership, will it 
be for a period of time or for each animal that is proposed to be killed? Any site suffering seal 
attacks will presumably want to respond to that attack immediately. This suggests that licences will 
need to apply for a period of time, rather than on a case-by-case basis. If so, the licence would 
need to stipulate a maximum number of seals that can be killed - a de facto quota system.  We 
think this will encourage an attitude of killing the maximum number of seals possible rather than 
simply preventing damage. 
 
For what purposes might seal licences be issued? 
 
We believe seal predation, particularly to fish farms, is preventable and no seal licences should be 
issued for aquaculture. 
.  
How will the new licence system address animal welfare issues? 
 
This section states that for the first time the new system will consider ‗appropriate‘ animal welfare. 
In our view this involves more than prescribing the calibre of weaponry. It must be a precondition to 
ensure a humane death and prohibiting shooting in the breeding season to protect the welfare of 
dependent pups.  The RSPCA or other recognised animal welfare body should be consulted in 
order to prescribe the circumstances under which an animal may be euthanased. 
 
What about stakeholder involvement?  
 
This states the new licence system will ‗take into account the views of a range of stakeholders 
through the Seals Forum and its Working Group.‘  This Forum should be reformed to fairly 
represent all stakeholders as it is currently dominated by fisheries interests. The Seal Protection 
Action Group and others have been refused membership of this Forum.   
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Comments on Marine Bill Part 5 ‗Conservation of Seals‘ 
 
95  We believe this should also stipulate that the deliberate disturbance or harassment of any seals 
is also an offence 
 
96 (3)(4)  These sections state that the killing of a seal must be reported and it is an offence not to 
do so. To corroborate the number of seals killed, any killing should be witnessed unless it is in 
circumstances where this might prolong suffering. How will lack of compliance with the conditions 
of any licence be monitored? 
 
97 (c)  Although not an offence to injure a seal when attempting to kill it, circumstances should be 
prescribed to ensure as humane a death as possible, e.g. using a trained marksman and avoiding 
shooting a seal in the water that may be badly injured but subsequently escapes.  No seals should 
be killed in the breeding seasons. 
 
98 (f) No seal licences should be issued in circumstances where predation can be prevented and 
all possible non-lethal methods must have not been demonstrably exhausted. There should be a 
provision to humanly trap and relocate a seal wherever possible, but no relocations or killings 
permitted during the breeding season. 
 
99 (1) As per comment on section 97 (c)  
 
100 1(a) states that a licence will specify the maximum number of seals that may be killed, but 
given the alleged numbers of attacks claimed by the aquaculture industry, what will happen if 
demand for seal licences exceeds the PBR limit for seal removals in any area?  Would this number 
be permitted to be exceeded under any derogation? If so, what would that be? If not, what happens 
if a seal license is refused? Would this not encourage illegal killing of seals? 
 
100 1(b) (i) What enforcement and monitoring can or will be done to ensure compliance and verify 
numbers of animals killed?  We argue that any seal killing under licence must be limited to trained 
marksmen, witnessed and recorded. 
(ii)  As above, a trained marksman and a ban on shooting animals in the water to ensure a humane 
kill and prevent an injured animal escaping. 
 
100 (3) Conditions must include ensuring all non-lethal options have been exhausted; humane 
trapping and relocation wherever possible and no removal or killing during the breeding seasons.  
Fish farms or netting stations should not be permitted within a prescribed distance of known seal 
critical habitats such as haul-out and foraging areas. Consideration should be given to moving 
existing aquaculture sites where a chronic problem of seal attacks occurs.  
 
101 Although this states a seal licence may be revoked at any time it is not clear what monitoring 
can or will be done to prevent the conditions of the licence being breached, or any illegal killing 
without a seal licence.  
 
102(1) & (2) Part of the costs of a licence should be used to fund research into non-lethal 
deterrents and exclusion for seals and other natural predators.  
 
103 (2) This states that Scottish Ministers should obtain consent from NERC before granting a 
licence under paras (b) to (e) of Section 98 ‗seal licences‘.  Why should this not be extended to 
include paras (f) to (i) ?  
 
104  Seal conservation areas 
(1) & (2) This states Ministers may establish ‗seal conservation areas‘ where deemed necessary to 
ensure proper conservation of seals, consulting with NERC before doing so.  
 
We believe that establishing conservation areas is pointless if seals are killed that stray outside of 
them. We suggest established and traditional seal rookeries, haul-outs and favoured foraging sites 
should be protected within a designated seal conservation area.  In such areas, commercial 
activities likely to come into conflict with seals populations, such as salmon netting or fish-farming, 
should be prohibited or removed unless benign methods of deterrence or exclusion are possible. 
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We suggest that all Scottish waters are designated a ‗seal conservation area‘, where seal licences 
may be granted only in exceptional circumstances, in order to combat the seal persecution culture 
that exists in Scotland.   
 
105  Effect of seal conservation area status: licensing decisions 
We believe that no seal licenses should be issued in ‗seal conservation areas‘ except on animal 
welfare grounds.  
 
114  Penalties  
These must be of a sufficient magnitude to deter offenders and reflect the severity of the offence, 
taking in to account whether it was committed by an individual, or by a corporate entity.  We remain 
extremely concerned at the inherent difficulties of detecting offences and successfully prosecuting 
offenders, particularly difficult in remote locations. 
  
115. Repeal 
We welcome the repeal of the outdated Conservation of Seals Act (1970).  
 
Conclusion  
 
We welcome the proposed repeal of the outdated CSA (1970) in Scotland. However, the Scottish 
and British Government must liaise to ensure the protection of seals is consistent throughout the 
United Kingdom.  
  
We propose that the lethal control of seals in respect to aquaculture should be stopped within a 
prescribed time frame to allow the industry to establish exclusively non-lethal methods of predator 
control. Ongoing iinvestment in research and development is vital to improve non-lethal control of 
all predators and eliminate incidental by-catch of non-target species. 
 
We believe the ‗last resort‘ option of killing any seals must be strictly defined as having 
demonstrably exhausted all possible non-lethal options. ‗Seal Conservation Areas‘ must preclude 
lethal seal controls and no seal licences should be issued during the breeding seasons on animal 
welfare grounds in order to protect dependent pups. 
 
Listed below are some practical suggestions to be prescribed in order to minimize the necessity to 
issue a seal licence: 
 
Siting of fish farms   
 
Fish farms should be sited a prescribed minimum distance away from known seal haul-outs in 
order to avoid harassment of seals and destruction of their habitat. Scottish Natural Heritage (SNH) 
states that the minimum distance between fin fish farms and seal colonies should be 500m. This 
minimum distance should be extended.  
 
 Consideration should be given to extending this distance to a minimum of 2 nautical miles from 

seal haul outs, subject to review should subsequent research prove it to be insufficient. Where 
acoustic deterrents are employed this should be extended to 10 nautical miles (please see 
Section 3) to avoid adverse impact upon a local seal colony. 

 Any siting must allow for free movement of seals from haul out sites to foraging areas, such as 
sheltered bays, avoiding narrows where seals would have to pass close to the cages to and 
from their foraging grounds. 

 Site selection must also take account of prevailing currents and other factors that might inhibit 
the installation, correct tensioning, cleaning and proper maintenance of nets. 

 Sites should only be selected where the most effective anti-predator nets can be used and 
correctly tensioned 

 Monitoring of the impact of a farm on the nearest seal haul outs should also take place 
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Anti-predator nets 
 
Secondary anti-predator nets to stop seals getting within a specified minimum distance of cages 
are the best available solution to seal predation. These nets must be designed so that predators 
cannot reach the fish cages, either from under water or at the surface, and they cannot entangle 
and kill wildlife attracted to the fish cages. Such nets would also meet criteria set under the Animal 
Health and Welfare (Scotland) Act 2006 that requires farmers to protect their stock from suffering 
or injury. If any aspect of the proposed location would make the use of such nets impractical, then 
that site should not be considered suitable for any fish farm. 
 

 Anti-predator exclusion netting or fencing should be at a sufficient distance from the fish 
cage such that the fish will not be stressed by the sight of a predator just outside. This 
distance has to be determined (guesstimate of 10-20m). Several cages could be enclosed 
by the one anti-predator fence.   

 Both the cage net and the anti-predator net/fence should be made of the strongest 
materials available (e.g. ‗Dyneema‘ or similar) such that a predator cannot bite through it.   

 The net should be properly tensioned so it cannot be pushed inwards or otherwise 
distorted by predators. 

 The mesh size should be small enough that underwater predators, including diving birds, 
cannot be caught and trapped.   

 Further investigation should be made in to the use and efficacy of seal ‘blinds‘ and devices 
that shield stock from predators and so do not invite attack. 

 Regular inspection, maintenance and repair of anti-predator nets is essential.   
 
Acoustic deterrents  
 
All acoustic deterrents that adversely affect cetaceans and other wildlife, or potentially permanently 
damage the hearing of seals should not be used. However, these may have limited use in 
locations, such as upstream of rivers, where cetaceans should not be affected. No disturbance or 
harm to other species, such as otters, is essential. More research should be instigated in using 
alternatives, such as natural predator sounds, to deter seals.  
 
Identification of ‗rogue‘ seals 
 
Repeated attacks by a seal should be prevented by appropriate anti-predator exclusion netting. A 
‗rogue‘ animal must be defined as one that repeatedly attacks cages and causes serious damage. 
To establish this, the animal should be photographed for future identification. If attacks continue 
then removal of the animal must involve: 
Full consultation with the RSPCA and/or its appointed consultants that are expert in handling live 
seals.  Capture and relocation to a suitable location pending consultation and best advice. Floating 
cage traps could be designed and employed by the industry for the humane live capture and 
relocation of ‗problem‘ animals.  
 
If steps 1-2 are attempted and demonstrably fail, then the following options may be considered: 
 
3.   Capture and euthanasia of the animal by a veterinarian 
4.   Positive identification followed by a shot to the head by a qualified marksman using a 
prescribed calibre weapon. 
 
Any seal shot should be recovered and examined to determine time to death. The species, sex, 
condition and stomach contents of the animal must be recorded and reported, along with details of 
how the ‗attack‘ occurred, and what mitigation measures will be employed to prevent a repeat.  No 
seal should be killed or relocated during the breeding season.  
 
Seals must not be shot in the water, from unstable platforms, or in circumstances where an 
instantaneous kill is unlikely.  
 
The criteria for the ‗last resort‘ shooting of any seal, must be clearly defined as meaning that all 
possible anti-predator exclusion methods and devices have been exhausted, and that relocation is 
not an option.  
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Signage 
 
We suggest a public information campaign is mounted, including the placement of permanent, 
durable signs at appropriate locations, informing the public that the killing, disturbance or otherwise 
harassment of seals is prohibited except under t licence. These signs should display contact details 
for reporting any shooting, trapping, chasing or harassment of seals.  
 
CCTV/webcams 
 
Installation of CCTV/Webcams at aquaculture sites to allow real time monitoring of the site.  This 
technology is now cheap and often already in place at aquaculture sites for security and 
management purposes.  
 
Review 
 
Prescribed criteria for the prevention of seal predation should be reviewed on a regular basis to 
take account of new research and developments regarding seal welfare, biology and populations, 
as well as new or improved and exclusively benign anti-predator technology  
 
Seal Protection Action Group, 11 June 2009 

 
 

SUBMISSION FROM TARA SEAL RESEARCH 

 
This purpose of this submission is to recommend - in addition to the proposed offence of killing, 
injuring or taking seals – an offence of disturbing or harassing seals, or of obstructing access to 
their haul-out sites.  
 
Rationale 
 
Disturbance or harassment of seals in Scotland occurs most often when – 
 

 People in boats, canoes, kayaks or other watercraft approach seals at haul-out sites (seal 
on-shore resting areas), causing the seals to flee into the water 

 

 People on foot or in vehicles approach seals at haul-out sites, causing the seals to flee into 
the water 

 

 People in speed-boats, jet skis or similar watercraft move with speed and/or noise, in the 
vicinity of seal haul-out sites 

 

 People purposefully chase seals in the water, using speed craft, and sometimes while firing 
shot guns or making other noise 

 

 People land with boats or other craft on to seal haul-out sites and thereby prevent the seals 
from coming on shore. 

 
The consequences to seals of disturbance include – 
 

(a) When disturbance occurs in the common seal pupping season in the summer, common 
seal pups easily become separated from their mothers when the seal group rushes into the 
sea. There are a number of circumstances, including recent birth, when the mother may 
not be able to reunite with her pup, and the pup will then die 

 
(b) When disturbance occurs in the grey seal pupping season in the autumn, the pups usually 

remain on shore when their mothers flee to the water. Here they are relatively immobile, 
and are vulnerable to abuse and stress. Mothers are also stressed by the disturbance, and 
may engage in aggressive altercations with neighbouring mothers as they try to return to 
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their pups. Pups may be injured or abandoned in the fray. Early research on grey seals in 
Scotland in the 1960s emphasised the negative impact of human disturbance on the 
survival of pups. 

 
(c) Disturbance of pupping groups of either seal species results in stress of lactating females 

and interruption of nursing, all of which are deleterious to pup welfare and survival.   
 
(d) In both breeding and non-breeding groups, the seals‘ rest period ashore is disrupted by 

disturbance. Frequent disturbance will result in seals abandoning the haul-out site. 
 
(e) Encroachment on a haul-out site by people or boats, or placing of obstacles, may prevent 

seals‘ access to their haul-out site.  
 
(f) The use of speed-craft in the water near a haul-out site not only disturbs seals at the haul-

out site, but endangers seals in the water near the site. There is evidence that seals may 
be injured by high-speed impact and by boat propellers. 

(g) Harassing seals by chasing them in the water or on shore is obviously contrary to animal 
welfare, and may result in abandonment by the seals of the area.  

 
Harmonising seal conservation legislation with that for other species in Scotland, and with 
that for seals elsewhere in the UK. 
 
There is no reason not to protect seals from disturbance or harassment, since there can be no 
legitimate gain from causing disturbance, and the conservation and welfare implications of 
disturbance may be considerable. At present the law protecting animals from disturbance in the UK 
is fragmentary and disorganised – being incorporated into conservation legislation for some 
species but not others, and for seals in some parts of the UK, but not others. An effort should be 
made in the Marine Bill to increase harmonisation of this legislation. Future streamlining of 
conservation law relating to wild mammals should afford all native, non-commensal wild mammals 
similar protection against killing, taking, injury, disturbance and harassment. 
 
At present animal species in Sch. 5 (protected species) of the Wildlife and Countryside Act 1981 – 
throughout Great Britain - are protected against deliberate disturbance or interfering with places of 
rest or refuge (Annex 1).  Sch. 5 includes, among marine mammals, bottlenose dolphins, common 
dolphins, harbour porpoises and otters, but does not include seals. However, the legislation in 
Northern Ireland and the Isle of Man to enact the 1981 WCA provisions in those regions (Annex 1) 
does include both common and grey seals in the schedule of protected species. In Northern Ireland 
and the Isle of Man, therefore, seals are legally protected against disturbance and harassment.  
Even walking out to a seal colony constitutes an offence. 
 
The 1981 WCA also excluded badgers, which have separate legislation (the Protection of Badgers 
Act, 1992). This act (Annex 1) makes an offence of interfering or disturbing a badger sett, similarly 
to the WCA legislation. 
 
We would like to recommend that the offence of disturbance be worded to include ‗reckless‘ as well 
as ‗intentional‘, since the requirement to prove ‗intent‘ can make it very difficult to bring a 
prosecution, and therefore to implement the law effectively.  
 
Recommended inclusion in the Conservation of Seals section of the Marine (Scotland) Bill 
Offence: deliberate or reckless disturbance or harassment of seals, or obstructing access to their 
haul-out site. 
 
Careful legal advice should be taken on the precise wording.  
 
Annex 1.  Existing legislation to protect wild mammals or their place of shelter from 
disturbance 
 
Wildlife and Countryside Act 1981 
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The Act makes it an offence (subject to exceptions) to intentionally kill, injure, or take, possess, or 
trade in any wild animal listed in Schedule 5, and prohibits interference with places used for shelter 
or protection, or intentionally disturbing animals occupying such places. Schedule 5 includes the 
otter, common dolphin, bottlenose dolphin and harbour porpoise.  Other cetacean species, seals, 
deer and badger are referred to separate legislation.  
 
The Wildlife (Northern Ireland) Order 1985 
 
This is the N. Ireland counterpart of the Wildlife & Countryside Act 1981, and was also designed to 
implement the Berne Convention. The W(NI)O includes both common and grey seals in Schedule 5 
(animals which are protected at all times). Under s. 10(4) it is an offence if any person intentionally 
(a) damages or destroys, or obstructs access to, any structure or place which any wild animal 
included in Schedule 5 uses for shelter or protection, or (c) disturbs and such animal while it is 
occupying such a place which it uses for shelter or protection.  
 
The Wildlife Act (Isle of Man) 1990   
 
This is the equivalent legislation to the WCA 1981 in GB and the W(NI)O 1985. Like the N. Ireland 
Order, both species of seal are included in Schedule 5 (animals which are protected) and are 
protected against disturbance under s.9 of the Act (which uses the same wording as the W(NI)O).    
 
Protection of Badgers Act 1992 
 
s. 3.  Interfering with badger setts.  Interfering with a badger sett by damaging, destroying, 
obstructing, causing a dog to enter a sett, disturbing an occupied sett - either by intent or by 
negligence. 
 
Tara Seal Research 
11 June 2009 
 

SUBMISSION FROM TAY ESTUARY FORUM 

 
Introduction 
 
The Tay Estuary Forum (TEF) is a voluntary, non-statutory Local Coastal Partnership; established 
in 1997 dedicated to promoting the wise and sustainable use of the Tay Estuary and adjacent 
coastline. The work of the Forum is guided by a Steering Group, which represents the main 
regulatory bodies, and is managed and administered by a Secretariat based at the University of 
Dundee. The Steering Group currently comprises: Angus, Dundee, Fife, Perth & Kinross Councils, 
SEPA, Scottish Natural Heritage, RSPB, Port of Dundee Ltd (Forth Ports PLC), Montrose Port 
Authority, Crown Estate, Catchment Tay Ltd, Tay Salmon Fisheries Ltd and the Universities of 
Abertay, Dundee and St Andrews.  
 
Area 
The TEF region extends from the tidal limit of the Firth of Tay at Scone, to Fife Ness and to the 
River North Esk on the open coastline and out to a distance of at least 5 km offshore. The area is 
governed by four local authorities (Angus, Dundee, Fife and Perth & Kinross) and encompasses a 
diverse range of environments including three estuaries: the Tay, Eden and Montrose Basin.  
The region is rich in biodiversity with nationally and internationally important designated species 
and habitats. Home to over half a million people, there are inevitable pressures along this stretch of 
coast where interactions between people, their environment and economic demands are constantly 
evolving. It is important to recognise the TEF region as environmentally significant in its own right, 
distinctive from neighbouring estuaries in terms of geomorphology, hydrography, biodiversity and 
development. 
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Local Coastal Partnerships 
 
The TEF is part of a wider network of seven Scottish Coastal Fora and other coastal partnerships 
throughout the UK; sharing a  common aim to deliver Integrated Coastal Zone Management at the 
local level.  
The Scottish Local Coastal Partnerships are connected by the Scottish Coastal Forum (SCF), 
which provides an opportunity for the partnerships to communicate and collaborate and puts the 
work of the Fora into a national context.  
 
Role 
 
The Forum‘s role is to maintain a diverse and inclusive representation of people who work, live and 
play within the TEF region and of those who regulate and manage it. The Forum seeks to ensure 
committed participation throughout its work.  Progress is communicated to the entire Forum body 
via quarterly newsletters, the website, annual conference, field trips and focus meetings. Forum 
membership is free and open to all.  There are currently 500 members on the Mailing List 
representing regulatory bodies, landowners, conservation bodies, industry, community groups, 
recreational users, individuals and many more.  
 
The TEF welcomes the Scottish Marine Bill‘s aim to provide a stable framework and a more 
integrated, streamlined approach to marine management, based on a strong scientific foundation. 
Marine Planning will be an essential tool by which a balance can be reached between the many 
different uses of the marine environment, allowing both conservation of natural assets and 
sustainable economic growth. One of Marine Scotland‘s major policy tasks will be to engage with 
coastal stakeholders and communities, which is where Local Coastal Partnerships such as the TEF 
can play a vital communicative role.  
 
This response forms a collective viewpoint of the TEF Steering Group members. Members 
may submit individual responses separately. 
 

Tay Estuary Forum, 11 June 2009 
SUBMISSION FROM CAROLINE WICKHAM-JONES 

 
Caroline Wickham-Jones 
Archaeologist living and working in Orkney.  Currently co-director of The Rising Tide, a unique 
research project which is investigating past changes in relative sea-level and the impact of sea-
level rise on the prehistoric population of Orkney.  This is the only work of its kind in Scotland (or 
the UK).  As part of this in the summer of 2009 we are to carry out geophysical survey and diving 
work on seabed features rumoured to be those of a submerged prehistoric tomb, some 5000 years 
old and related to the Neolithic monuments designated as the Heart of Neolithic Orkney, of World 
Heritage status.   
 
CWJ is a part-time lecturer in the Department of Archaeology at the University of Aberdeen but the 
opinions expressed here are her own and submitted in her capacity as a private individual. 
 
Marine (Scotland) Bill – management of the seabed 

 
My comments relate to the Marine (Scotland) Bill insomuch as it covers the protection and 
management of the historic cultural heritage: specifically drowned landscapes and sites that once 
lay on dry land. 
 
I welcome the steps taken by the Scottish Parliament to protect and manage Scottish waters.  I am 
particularly pleased to see that cultural heritage assets are included within the Bill.  In my opinion it 
is important that Marine Scotland includes integral archaeological knowledge in order to 
understand and manage the submerged archaeological resource without needing recourse on a 
case by case basis to Historic Scotland.  The strength of the Bill lies in the system for integrated 
management that is being set up.  Removal of one asset would weaken that integration.   
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The people of the past lived within the natural world, often in close relationship to it.  Their remains 
cannot be understood properly in isolation, they need to be seen as part of a system.  Adequate 
management relies on this.  For submerged archaeology to be taken aside and set as something to 
which separate reference is needed will weaken management of the seabed resources as a whole 
and submerged cultural material in particular.   
 
Scotland is currently leading the way in the UK in its suggested integration of seabed archaeology 
– it would be nice to maintain this situation.  
 
Marine (Scotland) Bill – implications 

 
I have some comments on the implications of the Marine (Scotland) Bill regarding cultural heritage 
assets.  Global understanding of submerged archaeological sites is a relatively recent field, in 
Scotland we lag behind the rest of the UK, Europe and the world.  Work here has only taken place 
within the last decade and we have still to quantify the resource.  We have only an imprecise idea 
of areas of potential and no specific sites have yet been found.  We do know from work elsewhere 
that in some areas many sites are likely to survive (an analogy might be the seabed work around 
the construction of the bridge across the Storebelt).  These sites offer great potential regarding our 
understanding of the very first peoplling of Scotland, and the development of Scotland as a nation.   
 
It is my opinion that to manage a resource that we cannot quantify is going to be difficult.  There 
are thus resource implications if the implementation of the Bill is to live up to aspiration.  Two 
profitable steps that might be taken are 
 

 A study to model areas of likely potential for submerged cultural heritage assets around 
Scotland. 

 A case study to assess the resource in one specific area. 
 

Step two is underway in Orkney, but funding difficulties currently reduce effectivness. 
 
It is also worth noting that seabed study and management generates large quantities of data, many 
of which are useful to a variety of different bodies as well as those for whom they were 
commissioned.  It would be a welcome step if Marine Scotland could organise, or facilitate, a Data 
Repository.  This would have considerable cost benefits, reducing duplication of costly surveys, 
and facilitating navigation around what can be a maze of possible data sources.   These should 
include surveys of submerged archaeology as well as relevant geosciences such as sub-bottom 
profiles, multi-beam and sidescan surveys and so on.  Consideration should be given to adapting 
information from EIAs so that it could be placed within the public arena.   
 
Finally, I am concerned about the actual implementation of good management.  As I understand it 
the policing regarding cultural heritage assets on the seabed will rely on local County 
Archaoelogists.   In my experience all County Archaeologists are already stretched so that new 
resources for extra staff hours will be needed.  Furthermore, given the relative novelty of the study 
of submerged archaeology and landscapes, few County Archaeologists have the specialist 
knowledge that would allow them to identify areas of potential and judge the quality of 
mitigation/EIA reports.  Resources are needed for training at a local level.   
 
Conclusion 

 
With the above caveats in mind I welcome the Marine (Scotland) Bill.  Much work has gone into it 
and it represents a big step forward for the management of  our submerged cultural heritage. 
 
CR Wickham-Jones 
21 May 2009 
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FINANCE COMMITTEE 

EXTRACT FROM THE MINUTES 

15th Meeting, 2009 (Session 3) 

Tuesday 2 June 2009 

Present: 

Jackie Baillie (Deputy Convener) Derek Brownlee 

Linda Fabiani Joe FitzPatrick 

James Kelly Jeremy Purvis 

David Whitton 
 

Apologies were received from Andrew Welsh (Convener). 

Marine (Scotland) Bill: The Committee took evidence on the Financial 
Memorandum of the Marine (Scotland) Bill from—  

Phil Alcock, Policy Officer, Marine Biodiversity Policy & Sustainable 
Management Branch, Wendy Geary, Marine Strategy Branch, David Palmer, 
Branch Head, Marine Strategy Branch, and Linda Rosborough, Deputy 
Director, Marine Planning and Policy, Scottish Government; 

Dr Gordon Barclay, Head of Policy, Historic Scotland. 

Decision on taking business in private: The Committee agreed to consider a draft 
report on the Financial Memorandum of the Marine (Scotland) Bill in private at a 
future meeting. 
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Scottish Parliament 

Finance Committee 
Tuesday 2 June 2009 

[THE DEPUTY CONV ENER opened the meeting at 
14:00]  

Marine (Scotland) Bill: Financial 
Memorandum 

The Deputy Convener (Jackie Baillie):  
Welcome to the 15th meeting of the Finance 
Committee in 2009. Agenda item 1 is evidence on 
the financial memorandum on the Marine 
(Scotland) Bill. Members have copies of all the 
written submissions. I welcome the following 
Scottish Government officials: Phil Alcock, policy  
officer in the marine biodiversity policy and 
sustainable management branch; Wendy Geary,  
marine strategy branch; David Palmer, branch 
head of marine strategy; and Linda Rosborough,  
deputy director of marine planning and policy. I 
welcome also Dr Gordon Barclay, who is head of 
policy at Historic Scotland. 

Does anyone wish to make a brief opening 
statement? 

Linda Rosborough (Marine Scotland): Is that  
a suggestion that you would prefer us not to? 

The Deputy Convener: No.  Brevity is a 
wonderful thing, but I am happy to allow for an 
opening statement. 

Linda Rosborough: I shall be brief. The Marine 
(Scotland) Bill introduces a new system of marine 
planning, nature conservation and streamlined 
licensing in the marine environment. It introduces 
a new way of managing the seas, and many of its  
measures are trailblazing in terms of what they will  
achieve and how they will operate. There are 
many unknowns in bringing forward these 
measures.  

The bill provides for a connection with inshore 
and offshore powers. That is why its provisions are 
closely linked to provisions in an equivalent bill in 
the United Kingdom Parliament, which is in the 
middle of its parliamentary stages.  

The Marine (Scotland) Bill is very much a 
framework bill. There are big differences 
throughout Scotland in how communities relate to 
the sea, for example Shetland is very different  
from the Solway Firth, which is why the bill  
provides for flexibility in its implementation. We 
have tried to identify the cost of delivering the 
measures; the how and the who are the subject of 
more detailed consideration. We are trying to 

identify how much it will cost to do the tasks, and 
to separate that from who will do them.  

The Deputy Convener: Thank you. That was a 
model of brevity. I remind committee members  
that Linda Fabiani and Jeremy Purvis are leading 
on the bill, although that does not prevent other 
members from asking questions.  

Linda Fabiani (Central Scotland) (SNP): I 
notice that the costings in the financial 
memorandum are based on submissions from two 
consultants, but because you felt that they 
overestimated some of the costs, you used lower 
estimates. How did you arrive at those estimates? 
Was it through interdepartmental discussion,  
scrutiny and challenge? Why are you confident  
that you have submitted a better figure than the 
consultants? 

Linda Rosborough: I will start off and David 
Palmer will follow on.  

The key area where that happened was in local 
planning, which is associated with the most  
substantial costs. Local planning is a new 
challenge to everyone—it has not been done 
before. In fact, given the marine planning pilots  
that we have initiated, Scotland is probably taking 
the lead. We therefore have some experience of 
trying to implement a marine plan, albeit not a 
statutory one, which has led us to recognise what  
we do and do not  know and how long it takes to 
deliver such things. Whereas, for example, the 
consultants recommended that we spend £1 
million on data collection for each plan at the 
outset, we took the view that, given the constraints  
regarding trained personnel and scientists in the 
area, we would not be in a position to invest that  
amount in a short space of time. The consultants  
were correct in identifying a huge knowledge gap 
and the fact that we need to invest in data 
collection, but it is more practicable for us to do 
that over two phases of each plan, starting off with 
a quarter of the data collection in phase one and 
then, on reviewing the plan, adding in the extra 
data collection.  

David Palmer (Marine Scotland): In general,  
where the consultants gave us a range of costs, 
we opted for the lowest figure. That is, broadly,  
where we got our numbers from. There is no 
sense in which we are moving away from what the 
consultants said to us. 

As Linda Rosborough has highlighted, table 3 in 
the financial memorandum shows a lot of the big 
costs. You will see that the spread for plan 
preparation ranges from about £700,000 to about  
£1.4 million. We chose the figure of £700,000 on 
the basis of the other cost estimates from the 
consultants. 

The consultants made assumptions about the 
cost of £300,000 for a public inquiry, the cost of 
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£200,000 for a strategic environmental 
assessment and the data issue that Linda 
Rosborough just talked about. However, it is not  
clear to us that every area will need a public  
inquiry; indeed, it is not clear to us that every  
public inquiry will cost anywhere in the region of 
£300,000. Such inquiries are expensive, but they 
will not be necessary everywhere. Similarly, it is  
not clear to us that every SEA will cost £200,000—
although, undoubtedly, every local plan will need 
an SEA. 

As a result, on the basis that all the other figures 
in table 3 are high, we opted for the lowest  
estimate for the cost of the plan preparation.  
Throughout the memorandum, we used the fact  
that the consultants’ estimates for the rest of the 
individual elements were high to justify our opting  
for the lowest estimate in the range that they gave.  

Linda Fabiani: Did you take others’ views on 
that into account—for example, the views of local 
authorities? 

David Palmer: As Linda Rosborough said, we 
have some background in this area, given that  
plans have already been prepared for the Scottish 
sustainable marine environment initiative projects 
in the Clyde, Mull and Shetland. Those have given 
us a reasonable grasp of the cost of plan 
preparation—albeit that the requirement is  
currently not statutory, which makes it slightly  
different. That evidence drove us to the lower end 
of the range. The figures that Argyll and Bute 
Council submitted for spending on the SSMEI 
projects in Mull and the Clyde are in the range of 
£180,000 to £360,000.  

Linda Rosborough: We consulted local 
authorities on the draft regulatory impact  
assessment, although a few of them have said 
that they were not consulted. We are a bit puzzled 
about that, as we did consult local authorities. 

Linda Fabiani: I want to ask about the third tier 
of planning, beyond Scotland. You have not  
costed anything for that. Is that  because you think  
that it will not cost anything or because it is difficult  
to quantify? 

Linda Rosborough: It is because it is a product  
of the UK Marine and Coastal Access Bill, which 
provides for the UK marine policy statement at the 
level above Scotland. That was considered in the 
UK’s equivalent document, which went before the 
UK Parliament rather than the Scottish Parliament.  
In the legislative consent memorandum on that  
bill, we covered the extension of certain of its  
provisions so that they are within the remit of the 
Scottish Parliament. We covered costings, in 
broad terms, and estimated an overall cost to the 
Scottish Government of about £1 million a year 
from executively devolving provisions to the 
Scottish ministers. 

Linda Fabiani: Let me make sure that I have 
got this correct. The costs are not in this financial 
memorandum because they are not within the 
remit of the Scottish Government, but, according 
to the legislative consent memorandum, there will  
be a cost to the Scottish Government from 
implementing the UK legislation. Is that correct? 

Linda Rosborough: Yes, and the broad figure 
that was in the legislative consent memorandum 
that was considered earlier this year was £1 
million.  

Linda Fabiani: Therefore the overall cost will be 
what  is in our financial memorandum, plus the on-
cost related to other things that we have agreed 
to. 

Linda Rosborough: The financial 
memorandum concerns the costs of implementing 
the proposals in the bill. Obviously, the UK 
Government has provided for the cost of 
implementing the Westminster bill. It is for the UK 
Government to determine the costs arising from its 
bill and it is for our Parliament to consider those 
costs in the context of the legislative consent  
memorandum.  

Linda Fabiani: Yes, but, at the end of the day,  
the money will  come out  of the Scottish 
Government’s budget. 

Linda Rosborough: Indeed, yes. 

Linda Fabiani: The other thing that I want to 
ask you about probably also involves a 
technicality. I notice that table F in the financial 
memorandum is a summary of the previous tables,  
but it does not include tables 4 and 5, which 
respectively relate to the cost of developing a 
nature conservation strategy, based on the Irish 
model, and the site protection measures. Why 
were those tables not included in the overall 
costs? 

David Palmer: Tables 4 and 5 feed into table C,  
which is included in the summary table.  

Linda Fabiani: That is fine.  

I am interested in the marine historic  
environment—I think that Dr Barclay will be able to 
answer my question. How much information do we 
have about, for example,  wrecks on the seabed 
that are within our jurisdiction? How have the 
costings been arrived at? What interactions will  
there be between different departments in that  
regard? 

Dr Gordon Barclay (Historic Scotland): The 
provisions in the bill are quite groundbreaking in 
the sense that they will bring about a far greater 
degree of integration between nature conservation 
and historic environment conservation than exists 
anywhere else in the United Kingdom.  
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As you might be aware, the quality of data on 
the seabed, and on wrecks in particular, is poor.  
There are significant numbers of known wrecks, 
but we have little information about their precise 
location. The figures for data collection are 
provided in the memorandum as part of an attempt 
to improve the situation and bring the data up to a 
basic level of adequacy for the purposes of marine 
planning.  

The figures mostly involve making data that  
have been collected for other purposes fit for use 
by the historic environment sector. We have 
agreed with colleagues in Marine Scotland that  
data will be collected for many purposes, so the 
needs of various sectors will be addressed 
whenever data are collected. However, we need 
staff who can turn those data into material that can 
be used effectively in the marine planning and 
designation systems. The memorandum allows for 
the provision of staff and some limited targeted 
collection of data specifically for the historic  
environment, so that the data set can be brought  
up to basic adequacy. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): I would like to return to a 
question that Linda Fabiani asked, as I do not  
think that I picked up the answer correctly. Why 
was table 4, which deals with the indicative cost of 
developing the nature conservation strategy for a 
typical regional sea—based on information relating 
to the Irish Sea—not represented in table F, which 
is the summary table? 

David Palmer: The costs in tables 4 and 5 feed 
into the costs in table C. For instance, in table 4,  
the £485,000 cost of developing a nature 
conservation strategy is split into £200,000 and 
£285,000 in the figures for 2009-10 and 2010-11 
in table C. Table C then feeds into table F, which 
is the summary table. In a similar way, figures in 
table 5 feed in through the running costs and 
identification costs in table C.  

14:15 
Jeremy Purvis: Mrs Rosborough, you said you 

were puzzled by some councils ’ views on the 
consultation. Highland Council said that there was 
no consultation on the financial implications. Were 
councils provided with, for example, a draft of what  
the Government was proposing for the financial 
memorandum? 

Linda Rosborough: Councils were provided 
with a draft of the regulatory impact assessment, 
which is what the financial memorandum was 
based on. Wendy Geary will explain the details of 
the consultation arrangements. 

Wendy Geary (Marine Scotland): The partial 
RIA was issued to the Convention of Scottish 
Local Authorities and to local authorities on 17 

December 2008, with any comments to be 
returned by the end of January. The partial RIA 
included costs and benefits, and views were 
sought on those. We received 17 responses on 
the partial regulatory impact assessment, for 
example from Aberdeenshire Council, City of 
Edinburgh Council, Orkney Islands Council and 
Western Isles Council.  

Jeremy Purvis: Highland Council said that no 
consultation took place on the financial 
implications, but you are saying that that is not the 
case. 

Wendy Geary: The council was issued with the 
partial RIA.  

Jeremy Purvis: The committee will consider 
this issue, but I am not sure whether consultation 
on a regulatory impact assessment is the same as 
consultation on the financial memorandum. 

Wendy Geary: The financial memorandum was 
based on the regulatory impact assessment. 

Jeremy Purvis: I am not sure that councils were 
aware of what was expected of them. You will  
have seen that Highland Council said that,  
although there was sufficient time to contribute to 
the consultation process, the consultation did not  
set out what was expected of partners. Is that not  
the case either? 

Linda Rosborough: I think that that takes us 
back to what I said in my opening remarks. 
Complexity arises because we are dealing with 
areas as different as the Solway and Shetland. In 
Shetland, the local authority has a long tradition of 
management of the seas, and there is an 
expectation that the local authority will continue in 
that. However, in other areas, such as the Forth or 
the Solway, there is not the same connectedness 
between the local authority and the marine 
environment. More than 20 local authorities have a 
piece of coast, but the extent to which they are 
currently involved in managing marine aspects 
varies hugely. 

The consultation proposed that we would 
provide for flexibility and that secondary legislation 
would set in place the Scottish marine regions.  
The bill provides for two alternatives for marine 
regions: either public authorities will lead planning 
or unincorporated partnerships will provide a sort  
of group means of leading planning. The two 
alternatives have been provided to cater for the 
differences between areas. 

Another complexity is that marine planning is  
needed where the conflicts between different  
sectors are greatest. The Minch and the Pentland 
Firth are not easily linked with one particular local 
authority, and different authorities have different  
influences. In such cases, the appropriate lead is  
not clear. As the proposals in the bill become 
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firmer, we will have to work with local agencies to 
determine the best relationship for each part of 
Scotland. That process is under way. Rightly, local 
authorities are considering what their role might  
be. They are part of the dialogue at the moment. 

Jeremy Purvis: The previous two financial 
memorandums that the committee considered had 
to be updated after the bills were introduced. Can 
you give us any comfort that this memorandum will  
be the last to be presented, or will it have to be 
updated in any way? 

David Palmer: I am struggling to think of an 
area that would have to be updated. The 
information is the best that we have available.  

Jeremy Purvis: On marine planning, you might  
have seen Argyll and Bute Council’s submission,  
which indicates that it will need four full-time 
professionals to administer a regional marine plan.  
However, the financial memorandum does not  
seem to agree, saying in paragraph 241 that the 
estimated costs are for two members of staff per 
region. Did you take on board Argyll and Bute’s 
comments in that respect? 

David Palmer: First, I should point out that the 
existing coastal partnerships tend to operate with 
two officers. Although it is not an exact fit with the 
creation of a statutory plan, those officers carry out  
certain functions, including consulting and 
involving stakeholders, that are essential to the 
planning process. That provides some background 
information about the appropriate number of staff 
for each region. I also believe that SSMEIs are run 
with two officers—is that right, Phil? 

Phil Alcock (Marine Scotland): Yes. 

David Palmer: So there is evidence that  
suggests that the two-officer approach is probably  
appropriate.  

On the advice of the consultants we have, as  
table 3 shows, allowed £100,000 for stakeholder 
involvement and another £100,000 for plan 
management. That is roughly equivalent to four 
staff, but we think that that probably overestimates 
what will be needed to deliver the bill’s provisions. 

The other wrinkle in all of this is the central—or,  
if you like, the national—planning team. If plans 
are to be reviewed every five years, that team, 
which ought to have a fairly high level of planning 
experience and an extensive background in 
planning policy, will have a significant amount of 
downtime, and the hope is that those people at the 
centre will assist the regions in developing their 
plans. For all those reasons, we feel it reasonable 
to assume that two officers per region will be 
needed. 

Linda Rosborough: I think that what has 
happened is that we have unpacked the costs 
differently to Argyll and Bute Council, which is  

looking only at the figure of four staff. We are 
providing for running costs of £100,000 per 
partnership and implementation costs of £100,000 
per region once the plan is in place. We have also 
said that there will be a one-off plan preparation 
cost which, in the first phase, will be £1.4 million 
over two years. That all adds up to substantially  
more than the four staff that Argyll and Bute is  
saying that  it needs; it is just that, as I say, we 
have unpacked it differently. 

I also point out that, given the way in which the 
total cost of marine planning grows, it will be a 
huge challenge to get that amount of resource 
trained and delivering over that timescale.  To take 
all that  any further would be quite challenging in a 
small country; indeed, building up that function 
already presents a huge challenge.  

Jeremy Purvis: The financial memorandum 
suggests that the bill might put restrictions on 
currently unregulated activities such as algal 
harvesting. What other unregulated industry  
activities might be restricted, at further cost? 

David Palmer: Algal harvesting is the one 
example that we had. It is not necessarily a hot  
issue, but it had some profile when we were 
undertaking the study. Since that time, other 
examples have been mentioned, including cockle 
harvesting and jet -skis. Those are, in a sense,  
glints in people’s eyes. There is no requirement for 
licensing or whatever of those activities. 

Linda Rosborough: We have no plans for any 
of those activities. It is just that people stand up in 
public meetings and suggest that such activities  
could be regulated in future. 

Jeremy Purvis: I turn to marine protection and 
its monitoring costs. In table A.1 of the financial 
memorandum, I think that you indicate that a 
review of running costs of the national plan will  
take place every five years. I am interested in the 
line, “Total Cost of National Plan”. Where is the 
indication for that spike up to £802,000 from the 
typical £312,000 for running costs? There may be 
a cross reference, but I have not located it. 

David Palmer: I am sorry, to what are you 
referring? 

Jeremy Purvis: I am referring to table A.1 on 
page 43 and the line, “Total Cost of National Plan”,  
which gives a figure of £802,000 for 2016-17. I 
assume that that is the five-year review.  

David Palmer: Yes—that is the £490,000.  

Jeremy Purvis: Where is that with regard to the 
increased estimate for the five-year review? Is it  
elsewhere in the document? It may be, but I do not  
know where it is. 

David Palmer: I am sorry, but what are you 
trying to relate it to? 
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Jeremy Purvis: I cannot find the cost of the 
review in 2016-17.  

David Palmer: I am sorry. That is in paragraph 
238.  

Jeremy Purvis: But is that the review for local 
partners or the national plan? 

David Palmer: That is simply for the national 
plan.  

Jeremy Purvis: Right. And the five-year cost for 
the local plans? 

David Palmer: That kicks in in 2017-18. That is  
the £1,630,000 figure.  

Jeremy Purvis: Right. I still do not know where 
else in the document it is for the national plan. 

David Palmer: The description is in paragraph 
238 on page 40. 

Linda Rosborough: The figure of £490,000 is  
made up of the non-staff costs of the initial plan,  
plus the costs of the strategic environmental 
assessment. 

Jeremy Purvis: Okay. Thank you.  

I turn to the issue of where the money will  come 
from. We know that most councils are indicating 
that they have no resource at the moment for 
overall costs. One has said that it expected the 
matter to be funded by way of a resource transfer,  
as it will be a new burden on local authorities.  
Have councils heard that this will be done by way 
of resource transfer? Has the Scottish 
Government confirmed that it will meet all the 
costs? 

Linda Rosborough: The first question is how 
far local authorities are the lead for these 
functions. As I mentioned before,  in some parts of 
Scotland that may well be the case but, for other 
parts of the country, the bill proposes putting in 
place a partnership, with delegated functions. In 
that case, we expect that staff will either be 
seconded from Marine Scotland to carry out the 
functions for the partnership or employed by one 
of the parties to the partnership. That is equivalent  
to the sort of arrangements that we have in place 
for coastal partnerships.  

We have had discussions with COSLA. In the 
most recent spending review, resources were 
increased to cover the forthcoming expansion of 
marine management activity, so the envelope 
within which we are working in terms of the 
baseline increase for marine management is  
broadly the same as is provided for in the financial 
memorandum. 

Against that background, we have been able to 
say to COSLA that where a function has been 
identified that will be given to the local authority, 

the resource that has been identified will be 
transferred to the authority. That is our 
expectation, but of course the caveat is that we 
will be in the next spending review period by the 
time we implement the measures, so we cannot  
be entirely clear about what the position will be.  

14:30 
Jeremy Purvis: Can you come back to us and 

tell us what the baseline is? I do not think that we 
have that information, and without it it is hard to 
say with confidence that costs will be met within 
the envelope that is currently agreed.  

Linda Rosborough: We will give you that  
information.  

David Whitton (Strathkelvin and Bearsden) 
(Lab): It says in our paper that according to the 
financial memorandum the costs that will arise as 
a direct result of the bill’s provisions are expected 
to be “comparatively significant” and will rise to 
almost £7 million per annum from 2016-17 
onwards. There are hefty price tags to be seen as 
we work our way through the bill. What is your 
estimate of the cost in 2010-11? 

Linda Rosborough: The current estimate is  
£1.88 million, on the basis that the bill will only just  
have been enacted.  

David Whitton: As you said, we are moving 
towards the next spending review period. It is  
expected that the seal management system will  
cost £400,000 in 2010-11 and will rise. Is that a 
low, middling or high estimate? 

Linda Rosborough: The measures on seals  
that will be implemented throughout Scotland have 
been piloted in the Moray Firth, so we know 
relatively well how much it will cost us to introduce 
the system. There will be an expansion of the 
current approach into other sectors, such as fish 
farming, but we know broadly what territory we are 
in. 

Table E shows that changes to seals legislation 
are expected to have modest long-term costs. 
That is because we expect to operate the system 
through groups of fish farmers or netsmen, as we 
have done in the Moray Firth, which will enable 
administration costs to be kept low.  

We identified a substantial cost in years 1 and 2,  
to cover the research that is needed to ensure that  
we have methods that work for the new sectors  
and throughout Scotland, and to cover 
implementation and monitoring costs, to ensure 
that the new system is embedded into people’s 
routines. Once the system is embedded,  
enforcement will become much more 
straightforward, because we will be working with 
groups—that is our experience. 
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David Whitton: Do years 1 and 2 cover 2010-
11? 

Linda Rosborough: Yes. 

David Whitton: There are to be 10 inshore 
marine protected areas, which will be introduced 
gradually from 2010-11. How many will be 
introduced in 2010-11? 

David Palmer: I think that five marine protected 
areas will be introduced in 2010-11.  

David Whitton: At a cost of £220,000 per area? 

David Palmer: Yes. 

James Kelly (Glasgow Rutherglen) (Lab): You 
said that the results of a partial regulatory impact  
assessment had been issued as part of the 
consultation. What is the difference between a 
partial regulatory impact assessment and a full  
one and why was a full assessment not carried 
out? 

Wendy Geary: The partial RIA set out the costs  
and benefits that  were known at  the time. It then 
went out to consultation. The results of the  
consultation were fed to the consultants, who 
produced the final report. The consultants  
produced the final RIA for the bill. 

James Kelly: So, it was termed a partial RIA 
because only a certain amount of information was 
available at that time. 

Wendy Geary: Yes. Further information came 
from the respondents to the consultation.  

James Kelly: Would it be correct to say that  
only limited financial information was available for 
the partial RIA and that it was built up as further 
information became available to the consultants? 

David Palmer: By “partial” we mean just that it  
was the initial draft on which we consulted. I do 
not think that any significant new financial 
information was received through the consultation.  
I do not think that any of the numbers changed in 
any way as a result of the consultation.  

James Kelly: So, the financial information that  
was issued to the councils as part of the 
consultation was not radically different from the 
final proposals. Three councils have commented 
on the lack of financial information in the 
consultation, but you are saying that those 
comments are not accurate. 

David Palmer: I would not say that those 
comments are not accurate. That is obviously  
what those councils feel. We issued the partial RIA 
for consultation, four councils commented on it  
and there was no significant increase in the level 
of financial information in the RIA as a result of the 
consultation. It is for councils to reach their own 
views on what is adequate.  

James Kelly: You are confident that the 
financial information in the partial RIA and then the 
full RIA was complete enough to allow participants  
in the consultation and further on in the process to 
reach a view.  

David Palmer: I would not say that it was 
complete; the information is never complete.  
However, it was as complete as we could get it. 

James Kelly: It was as complete as the 
information that you had available to you at that  
time. 

David Palmer: Yes. 

Jeremy Purvis: I was grateful for the 
clarification with regard to the proposed review of 
the national marine plan in 2016-17 and 2017-18.  
Can you explain a similar spike in the monitoring 
of marine protected areas in those two years,  
which is shown in table C? The figure will be zero 
until 2016-17 and then £750,000 in each of the 
two following years before falling to £150,000 in 
the next two years. Can you similarly provide a 
cross-reference for that? 

David Palmer: I am happy to write with 
confirmation. MPAs will be monitored on a five -
yearly cycle, and the monitoring cost of £150,000 
per MPA is set out in table 5. After five years, the 
first five MPAs will be monitored—that is what the 
£750,000 is for. The next year, the next five MPAs 
will be monitored. The on-going £150,000 is then 
for the monitoring of one MPA a year after that. 

Jeremy Purvis: So, there is no requirement for 
monitoring immediately after the MPAs have been 
established. Is that correct? 

David Palmer: The integrity of a site will be 
monitored every five years. Every five years, some 
scientific research will be carried out to ensure that  
the site is still in the condition that it was in when it  
was established.  

Jeremy Purvis: So, the figure of £750,000 in 
table C is based on the assumption that five sites  
will be established. However, that could vary  
depending on the implementation of the policy. 

David Palmer: The assumption is that five sites  
will be created in—I think—2010-11. The cost of 
monitoring those sites five years later, at £150,000 
each, will be £750,000. 

Jeremy Purvis: Okay. Thank you.  

The Deputy Convener: We have no further 
questions. I thank the witnesses very much for 
attending and look forward to receiving the 
additional written information that we have been 
promised by Linda Rosborough, which I am sure 
will be forthcoming.  
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Decision on Taking Business in 
Private 

14:40 
The Deputy Convener: Item 2 is to decide 

whether to consider a draft report on the financial 
memorandum to the Marine (Scotland) Bill in 
private at a future meeting. Are members agreed? 

Members indicated agreement.  
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No. (para no.)       Recommendation Draft Response 

1. The Committee invites the Cabinet Secretary to 
clarify the reasons for establishing Marine Scotland 
as a Scottish Government directorate rather than 
proposing in the Bill to establish it as a statutory 
body, at arms length from the Scottish Government. 
The Committee also invites the Minister to explain 
what governance arrangements he proposes to put 
in place in order to ensure the independence of 
scientific advice provided to the Scottish Ministers as 
to the exercise of their functions under the Bill. 
[paragraph 14]

 

The views of stakeholders provided in their responses to Sustainable Seas 
For All suggested broad support for a Scottish marine management 
organisation.  Careful consideration was given to the status of Marine 
Scotland.  Its establishment as a Directorate of Scottish Government allowed 
aspects of policy and sensitive issues such as EU fisheries negotiations to 
remain with Ministers without the need to retain a policy core separate from a 
distinct body. This offered the best scope for integration of marine 
management functions. A Scottish Government Directorate also offered the 
most cost effective option in comparison to Agency or NDPB status. As an 
example, the latter would require establishment and servicing of a Board and 
sponsorship, and which would also offer fewer options for shared services 
etc. 

 
The question of independence of functions such as science was given 
particular consideration because of the excellent international reputation the 
former Fisheries Research Services enjoyed. Scottish Government is 
confident this issue is addressed by the governance structure of Marine 
Scotland which will incorporate a Science Advisory Board. Work is underway 
to establish the Board: appointments for Board members were advertised 
earlier this month. The Board will provide independent comment on Marine 
Scotland Science output as well as advice on Marine Scotland's research 
programme.  
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3. 

No. (para no.)       Recommendation Draft Response 
2. The Committee invites the Cabinet Secretary to note 

our observations on the lack of detail or proper 
discussion in parts of the policy memorandum.  
[paragraph 37] 

 

The comments of the Committee regarding the policy memorandum are noted. 
  
Response 1 above refers to the status of Marine Scotland. 
 
With regards to the absence of science and data in the Bill, the deliberations 
of the Sustainable Seas Task Force concluded that while good science and 
data was vital in underpinning marine policy development,  a framework for 
cooperation and communication was more appropriate than legislative 
processes. Responses to Sustainable Seas for All showed strong support for 
the proposal to develop a Marine Science Strategy to focus scientific effort.  
 
As the Committee acknowledges, much detail regarding implementation of the 
Bill required further consideration at the time of  preparation of the Policy 
Memorandum. 

3. Para 50. The Committee invites the Cabinet 
Secretary to clarify whether he considers current 
enforcement provisions on marine littering are 
sufficiently robust, and whether he considers there 
are sufficient resources for them to be applied 
effectively. 

 

 

 

 

Litter from shipping falls to be dealt with under merchant shipping legislation.  
Such legislation is reserved to Westminster.  Regulations to prevent marine 
litter arising cannot therefore be made by the Scottish Government. Relevant 
enforcement by Scottish bodies include action by  the Scottish Environment 
Protection Agency, Scottish Water and local authorities largely in relation to 
litter originating on land. 
 
Marine litter is a challenging problem involving land and marine issues. Joined 
up action across reserved and devolved interests is needed to tackle marine 
litter effectively. 

4. Para 55. The Committee recommends that the Bill 
place a duty on the Scottish Ministers and all relevant 
public bodies, when exercising functions, to have 
regard to the need to maintain and improve the 

The Scottish Government understands the Committee’s thinking on this issue.  
Nonetheless the Scottish Government  must take account of the legal impact 
of the Marine Strategy Framework Directive.  The Directive commits member 
states to work towards Good Environmental Status by 2020. The Directive 
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4. 

No. (para no.)       Recommendation Draft Response 
health of the Scottish marine area. We recognise 
that, were this duty to be inserted into the Bill, there 
would be a need to provide indicators, whether in 
subordinate legislation or through guidance, as to the 
factors that constitute a healthy marine environment. 
The Marine Strategy Framework Directive, which 
sets out indicators of “good environmental status”, 
may provide some pointers. 

 

sets out a process and timetable for this, including the setting of indicators.  
 
Transposition of the Directive is being carried out on a UK basis and the 
various administrations will be launching a consultation on implementing 
regulations shortly.  The Scottish Government considers that it would be 
potentially confusing to insert in the Bill a duty of the sort suggested.  Scottish 
Government believes that overarching duties of this sort are best left to the 
regulations implementing the Directive. 

5. 57. The Committee invites the Cabinet Secretary to 
note industry concerns as to the status of the pacific 
oyster in the course of preparing the forthcoming Bill 
on wildlife and the natural environment.

 

The concern from industry as to the status of pacific oysters is noted.   
The consultation on the Wildlife and Natural Environment Bill set out proposals 
to improve the legislative framework which protects Scotland against the 
threat posed by invasive non-native species.   Officials are meeting with a 
wide range of stakeholders to discuss options for taking the proposals forward.  

6. 63. The Committee would encourage the Cabinet 
Secretary and SEPA to continue to engage in 
dialogue with the Scottish shellfish growers’ industry 
as to the latter’s concerns over the replacement of 
the Shellfish Waters Directive in 2013. We invite the 
Cabinet Secretary to press for clarification from the 
European Commission as to whether there will be 
any diminution in the legal protection afforded to 
growers once the new regime under the Water 
Framework Directive is in place, and to indicate 
whether he would do so before Stage 2. 

 

 

 

The Scottish Government notes the concern of the shellfish grower’s industry 
regarding replacement of the Shellfish Waters Directive in 2013. The Scottish 
Government would be pleased to continue to work with the industry to provide 
reassurances.   As the Committee has acknowledged, this issue is not directly 
relevant to the Bill. 
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 Part 1 of the Bill: the Scottish marine area and 
the meaning of “sea”  

 

7. 65. The Committee is content with the definitions 
used in Part 1.

 

The Committee’s approval of the definitions is welcomed and noted. 

 Part 2 of the Bill: Marine Planning  
8. 80. The Committee suggests that it would reflect the 

national, and indeed international, importance of 
climate change mitigation and adaptation if it were 
expressly included in the list of objectives in 
section3(3) that a national marine plan may set out.

 

Climate change is a matter of importance to the Scottish Government and 
reassurances have been given to the Committee that relevant measures will 
be reflected in the national marine plan. The Committee’s suggestion to 
include climate change mitigation and adaptation in the list of objectives in 
section 3(3) is noted and the Scottish Government is considering an 
amendment on this point. 

9. 82. The Committee recommends that the Bill 
expressly sets out a minimum time period for 
Parliamentary consideration of a draft national 
marine plan. The Committee proposes that this be 
set at 40 sitting days.

 

The Scottish Government will bring forward an amendment as the Committee 
recommends. 
 
 
 
 
  

10. 104. The Committee largely supports the flexible 
approach to the membership and governance of 
marine planning partnerships proposed in the Bill. 

 

The Scottish Government welcomes the support of the committee on this 
matter. Scottish Marine Regions will be diverse in nature as will the interests 
and industries within them. A flexible approach to membership and 
governance will be necessary to reflect this. 

11. 105. The Committee considers that MPPs should be 
diverse bodies, drawing their membership from a 
wide selection of local stakeholders, and should not 
be dominated by narrow sectoral interests. It follows 
that we find it almost impossible to envisage 
circumstances where a single public authority would 
be an appropriate “partnership” and suggest that the 

There are a range of possible circumstances around the Scottish coast and it 
is conceivable that a single public body may offer the best option as the 
delegate for planning functions in some areas. Where this is so, the Scottish 
Government intends to use the direction giving powers to ensure that the 
delegate takes full account of the views and input of all stakeholders. 
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provision enabling this to happen be removed from 
the Bill.

 

The Scottish Government would therefore like to retain the flexible approach 
to delegate that the Bill provides.   
 

12. 106. On the other hand, the Committee would make 
the practical observation that any policy-determining 
body with too large a membership risks being 
unwieldy and may lack the momentum to drive 
through timeous agreement of a marine plan.  As this 
may mean that not every local stakeholder group that 
wants to be on an MPP will end up being on one, 
Marine Scotland should consider drawing up good 
practice guidelines on ensuring that views can be fed 
in to MPPs in other ways. The forums held by 
advisory groups for river basin management planning 
appear to be one possible approach to follow. 

 

The Scottish Government notes the Committee’s concerns.  Currently there 
are measures within the Bill which will allow for appropriate stakeholder 
engagement to be developed: paragraph 4 of schedule 1 requires the 
preparation of a statement of public participation (concerning how interested 
parties would be involved in the preparation of the national marine plan or 
regional marine plans), and section 8 allows directions to be given to a Marine 
Planning Partnership.  In addition to this, the Scottish Government would be 
pleased to consider issuing good practice guidelines or to consider alternative 
approaches to ensure adequate stakeholder engagement. 

13. 107. The Committee supports each individual MPP 
having discretion to determine its own working 
practices. However approaches should not be so 
flexible as to lead to national objectives being 
unrealised or good practice not being shared. To that 
end, The Committee considers that Marine 
Scotland’s experience and expertise will be crucial 
for the effective running of all MPPs. The Committee 
would expect that Marine Scotland would take the 
lead role in administering MPPs.

While the Scottish Government recognises there would be some situations 
where Marine Scotland would be required to provide a leadership role for the 
Marine Planning Partnerships, there will be other areas where that is not 
necessary given the context provided by the national plan.  
 
However, the Committee’s concerns are noted and Scottish Government is 
pleased to consider guidelines on how Marine Planning Partnerships should 
operate. 

14. 108. The Committee also expects that it would be a 
Marine Scotland representative who would chair 
most MPPs, although there may be instances where 
it would be more appropriate for the representative of 
a locally-based organisation (most obviously a local 
authority) to take the chair. In all cases, however, the 

The Scottish Government acknowledges that there may be situations where 
Marine Scotland will provide leadership for Marine Planning Partnerships. The 
Scottish Government agrees with the Committee that Marine Scotland is not 
the only possible source of leadership. For example there may be occasions 
where a local chairman with local knowledge may be able to provide better 
leadership. 
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Committee considers that it should be for the Cabinet 
Secretary to appoint the chair of an MPP.

 
15. 109. The Committee invites the Cabinet Secretary to 

consider concerns that the requirement in section 
3(5) that regional marine plans conform to the 
national plan “unless relevant considerations indicate 
otherwise” is broad, and that “relevant 
considerations” should be defined in the Bill or 
explained in guidelines.

 

The Scottish Government understands the committee’s concern.  The phrase 
“unless relevant considerations indicate otherwise” appears both in section 
3(5) and in section 11(1) of the Bill.  It also appears in equivalent provisions in 
the Marine and Coastal Access Bill presently before the Westminster 
Parliament.  There are no provisions in that Bill defining the phrase or 
authorising the issue of guidance in relation to it.  The exact meaning of the 
phrase will, in case of dispute, fall to be determined by the courts.  It would not 
be possible to include in the Scottish Bill an exhaustive list of considerations 
which would class as “relevant” in any particular circumstances.   
 
A further consideration is consistency between the law for the territorial sea 
and the offshore zone. Scottish Ministers could take a power to provide 
guidance on what the phrase means for the territorial sea.  However they 
could not do so for the offshore zone.   This risks the definition of the phrase 
becoming inconsistent between the offshore and inshore area. 

16. 115. The Committee expects that the Scottish 
Ministers will consult widely, including with the 
Parliament, before designating Scottish marine 
regions under section 3(4).  

 

 

 

 

The Scottish Coastal Forum, on behalf of Scottish Government, has 
established the views of a wide range of stakeholders on how Scottish Marine 
regions could be defined.  The SCF report will be forwarded to the Committee. 
 
The Scottish Government is committed to consult widely, including with 
Parliament, on a range of characteristics for identifying Scottish Marine 
Regions. This will be undertaken prior to proposing Marine Region boundaries 
in secondary legislation.  
 
 
 
 
 

17. 116. The Committee supports the principle of taking 
an ecosystem-based approach to designation but 

The Committee’s comments are noted. As noted in the response to 
Recommendation 16, the Scottish Government will consult widely on the 
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recognises that the waters surrounding Scotland 
cannot be broken down into discrete clearly-defined 
ecosystems, and that accordingly it is legitimate to 
take other considerations into account. 

 

characteristics for identifying Scottish Marine Regions. 

18. 117. We consider that there is a reasonably clear-cut 
case for the major firths and for the seas surrounding 
Orkney, Shetland and the Western Isles to be 
considered discrete marine regions. Making the 
major firths marine regions would also have the 
advantage of enabling a partial integration of river 
basin management plans and regional marine plans.

 

The Committee’s comments are noted. However, as noted in the response to 
Recommendation 16, the Scottish Government will consult widely on the 
characteristics for identifying Scottish Marine Regions and the final outcome 
will be established through consultation. 

19. 123. The Committee considers that the case for 
treating the Solway Firth, as much as is practicable, 
as a single area for marine planning purposes is 
clear. Major planning decisions about matters such 
as sites for renewable energy projects should always 
be taken having regard to stakeholder views on both 
sides of the Firth, and the necessary legal or 
administrative arrangements should be in place to 
ensure that this is the case.

 

Integrated marine management and a joined up approach across boundaries 
is considered important by the Scottish Government. The comments of the 
Committee are therefore welcomed. 
 
 The Scottish Government has written to Defra supporting the view that the 
Solway Firth be treated as a single area for marine planning where possible,  
and have indicated that we would wish to work cooperatively with UK partners 
to deliver a single plan for the Solway Firth. 
 
 A Concordat will be drawn up between the Scottish Government and UK 
Government which will address arrangements for cross border working and 
will be designed to provide integration. 
 
 

20. 124. The Committee recognises that the Marine 
(Scotland) Bill cannot, of itself, produce a solution. 
There should be action at a UK level too and we 
hope that the UK Bill will not be enacted in such a 
way as to place obstacles in the way of effective 

The Committee is invited to note response to recommendation 19.  
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cross-border working. The Committee seeks 
assurances from the Cabinet Secretary that he has 
made representations to his UK counterpart to this 
effect. 

 
21. 130. The Committee notes that, whilst a marine plan 

will be an important document, it will not impose 
justiciable rights or duties on persons. In particular, 
the Bill will enable public authorities, exceptionally, to 
depart from marine plans in making decisions 
affecting the marine environment. The Committee is 
therefore reasonably satisfied with the restriction of 
appeals against a marine plan to technical objections 
to the plan. This does however underline the 
importance of plans being properly consulted upon, 
with all stakeholders, including the Scottish 
Parliament, having adequate opportunity to consider 
proposals before the Scottish Ministers sign any plan 
off.

 

The Scottish Government notes the views of the Committee and is grateful for 
its support. 
 
The Committee can be assured that a national marine plan will be properly 
consulted on, and that the Scottish Parliament will have adequate opportunity 
to consider the proposals (see paragraph 13 of schedule 1).   
 
 

22. 141. The Committee notes that the Bill will not create 
a hierarchy of legal rights and duties, but hopes that 
the marine planning process will put legal rights and 
duties within a particular marine area in context 
enabling stakeholders to make more informed 
decisions about the use of the marine environment. 

 

 

The Committee’s view on this matter is well informed. The national marine 
plan, as a strategic framework, is intended to give greater clarity to decision 
making in the marine environment, while Regional Marine Plans will reduce 
uncertainty for marine users regarding where marine activities can take place.  
 
  

23. 142. The Committee invites the Cabinet Secretary to 
note witnesses’ concerns that the law of the sea has 

The Scottish Government acknowledges stakeholders views regarding the 
complexity of the marine legislative landscape. As the Committee recognises, 
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become too complex, and to investigate whether this 
can be addressed, for instance through consolidation 
or codification of legal rights and duties, or through 
instructing Marine Scotland to provide guidance on 
the lawful use of the sea tailored to particular 
stakeholder groups. In doing so, the Committee 
recognises that much of the law emanates from 
international sources over which the Scottish 
Government has no direct control.

 

this is a particularly difficult area over which the Scottish Government has 
limited control or influence. 
 
 

24. 149. The Committee supports the application of 
relevant principles of integrated coastal zone 
management to marine planning and notes that the 
role of ICZM groups will evolve and possibly reduce 
following implementation of the Bill and the 
establishment of marine planning partnerships.

 

The Committee’s comments are noted. 
 
 

25. 150. The Committee recognises the need for 
effective local management of inshore fisheries. We 
note that inshore fisheries groups are new bodies 
that need more time to settle into their role. However, 
the Committee considers that there is a strong case 
for re-examining the role, membership, or indeed 
existence of IFGs in around three or four years’ time, 
once the Bill, if enacted, is being implemented and 
marine planning partnerships have been set up, and 
once any reforms arising from the European 
Commission’s green paper on reform of the common 
fisheries policy have become clear. Until this re-
examination takes place, it is vital that there be 
effective co-operation between IFGs and MPPs.

Effective communication and co-operation between all marine stakeholders 
and Marine Planning Partnerships will be important in relation to marine 
planning. The Committee’s particular views on cooperation between Inshore 
Fisheries Groups and Marine Planning Partnerships is noted. 
 
The Scottish Government considers that in the short term there is a strong 
case for IFGs providing advice to the Marine Planning Partnership on fisheries 
matters.  Over the longer term and in light of any reform of the Common 
Fisheries Policy, there may be a need to consider what changes are required. 
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26. 153. The Committee considers that section 11 is one 
of the key provisions of the Bill since it is the link 
between marine planning and the taking of decisions 
by public authorities. It is therefore important that its 
meaning is properly understood. The Committee 
does not object in principle to a policy of allowing 
public authorities –, exceptionally – to take a decision 
that is not in accordance with a marine plan. 
However more clarity and certainty is needed as to 
the circumstances where this would be permissible 
than is provided by the phrase “unless relevant 
considerations indicate otherwise”. The Committee 
recommends that the Bill make provision for the 
Scottish Ministers to issue guidance as to what would 
amount to “relevant considerations” permitting a 
public authority to depart from a marine plan.

 

Please see the response to point 15 above.  

 Part 3 of the Bill: marine licensing  
27. 165. The Committee notes that a number of 

stakeholders are not persuaded that the Bill will lead 
to a simplification of the marine licensing system. 
Whether the problem has simply been a failure to 
communicate the effect of Part 3 clearly is not 
apparent. If the Government considers that the Bill 
will enable an integrated approach to marine 
licensing, including the likelihood of a “one stop 
shop”, there is a need for the Cabinet Secretary to 
state the case more clearly. 

 

Engagement with stakeholders and interested parties has indicated a need for 
accessible information on the Marine Bill and its effects. 
 
The information leaflet entitled “Scotland’s First Marine Bill” recently published 
by the Scottish Government provides an overview of the Bill with illustration of 
the integration of licensing regimes.  It is hoped the document will provide the 
clarity needed. 

28. 166. The Committee also seeks clarification that the 
combined effect of sections 16 and 17 will neither 

The Scottish Government is content there is no overlap between sections 16 
and 17.  The need for a marine licence under the Bill will replace the present 
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create a legal overlap, where both Marine Scotland 
and another body have the right to authorise the 
same type of marine activity, nor create uncertainty 
as to the legal status of pre-existing authorisation 
powers apparently superseded by sections 16 and 
17 but not expressly repealed.

 

requirements for authorisations under the Coast Protection Act 1949 and 
under Part II of the Food and Environment Protection Act 1985.  The UK 
Government has not yet finalised its position on whether Part II of the 1985 
Act requires to remain in force in relation to reserved activities in the Scottish 
inshore area and it is for that reason that the Bill does not as yet contain 
provisions amending or repealing that Act.   

29. 171. The Committee considers that a rigorous 
approach to decommissioning based on leaving the 
sea bed in as close to its original state as possible 
should continue to be the norm. However, Marine 
Scotland should avoid taking an inflexible approach, 
if that were, for example, to prevent research into the 
effect of artificial reefs on marine biodiversity. In 
particular, the Committee notes that the creation of a 
Demonstration and Research Marine Protected Area 
around a marine structure could amount to a 
potential “win-win” situation for industry, science, and 
conservation. In this connection, the Committee 
notes section 23 of the Bill which would enable the 
Scottish Ministers to vary an existing marine license 
because of increased scientific knowledge relating to 
the environment, and invites the Cabinet Secretary to 
clarify whether this power would be available on the 
application of the licensee.

 

The Bill as drafted allows the Scottish Government to impose any conditions 
on any licence it issues. This will ensure that any adverse impacts of the 
licensed activity on the environment, human health or other legitimate uses of 
the sea are minimised. 
 
In terms of section 22(3)(d), a condition may be imposed to the effect that the 
object or works to which the licence relates must be removed within a 
specified time period after the useful life of the facility ends.  
 
However, should the Scottish Government believe that there is minimal 
environmental impact of the object or works remaining, or if more damage is 
created through removal, then removal would not be a condition of the licence 
e.g. decommissioned pipes or submarine cables.   
 
Section 23(3) would allow the Scottish Government to vary an existing licence 
should increased scientific knowledge and engineering capabilities become 
available and there is nothing to prevent this power being exercised following 
an application by the licensee. 

30. 172. The Committee invites the Cabinet Secretary to 
clarify whether a decommissioning arrangement that 
would allow all or part of a marine structure to be laid 
on the sea bed would be dealt with under the Bill as 
a condition of the original license or as a marine 

The Scottish Government would consider appropriate decommissioning 
arrangements for a marine structure when determining a licensing application.  
However, should circumstances change during the term of the licence, the 
Scottish Government could consider altering the decommissioning 
arrangements. This could be due to increased scientific knowledge, for 
example. 

640



 

13. 

No. (para no.)       Recommendation Draft Response 
activity requiring a further license application.

 

 

31. 174. The Committee invites both the Cabinet 
Secretary and the Crown Estate to note concerns 
that the Bill should not lead to the creation of a new 
decommissioning regime running in parallel with that 
already imposed by the Crown Estate under leasing 
arrangements, without serving any additional 
purpose. The Committee invites Marine Scotland and 
the Estate to work jointly to address these concerns 
in their future work. 

 

 

The Scottish Government notes the Committee’s concerns on this matter and 
would be pleased to work to avoid any unnecessary duplication of process.  
 
The Scottish Government will continue to work with The Crown Estate to 
deliver a coherent approach. 

32. 178. The Committee agrees with the Subordinate 
Legislation Committee that the power to vary the list 
of licensable activities in section 17(1) should specify 
more clearly the criteria the Scottish Government 
may use to determine whether a particular activity 
should be added to or removed from the list. 

 

The Scottish Government is considering lodging an amendment to section 17 
which would require the Scottish Ministers to have regard to the need to 
protect the environment and human health and to prevent interference with 
legitimate uses of the sea when adding to, or making a removal from, the list 
of licensable marine activities. 

33. 181. The Committee notes the lack of clarity currently 
as to what the minimum environmental threshold will 
be for registering, rather than licensing, marine 
activity. As this will be of considerable practical 
concern to stakeholders, the Committee considers 
that the Cabinet Secretary should outline his 
preliminary thinking on this issue during the passage 
of the Bill, giving an indication of what this would 
mean in practice to stakeholders.

The Committee’s considerations are noted. This measure is intended to 
introduce a simplification of the current licensing regime which may allow 
small uncontroversial projects which would normally be licensed to be 
registered instead.  The Scottish Government will undertake research to 
identify the ‘specified threshold of environmental impact’ where registration is 
appropriate.  As this is a complicated issue the research will take some time.  
The Scottish Government will use the experience gained through the Water 
Environment (Controlled Activities) (Scotland) Regulations 2005 which 
includes a similar registration system.  The Government would be happy to 
keep the Committee informed about the research. 
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34. 183. The Committee agrees and recommends that 

the Bill be amended to set out the fundamental 
elements of an appeals procedure against a marine 
licensing decision and against the issuing of a notice 
concerning a marine license.

 

The Scottish Government remains of the opinion that detailed provisions 
concerning appeals mechanisms are best contained in secondary legislation. 
This will allow for full consultation with interested parties and will help make 
the appeals process as effective as possible. 
 
The Scottish Government of course proposes an independent appeals 
process. Its current preference, without wishing to pre-determine the outcome 
of the consultation, is for appeals to go to the Sheriff Court. 
 
The Scottish Ministers will (under current drafting of this Bill and the UK Bill) 
require to make secondary legislation governing appeals in both the inshore 
and offshore zones and it makes sense to consult on the appeals process for 
both zones at the same time. 
 
 

35. 195. The Committee acknowledges the vital 
importance of there being local input to decisions 
about whether, where, and under what 
circumstances to authorise a marine fish farm. The 
Committee considers that adequate provision could 
be made for this, at a strategic level, by ensuring 
local input into decisions made by MPPs about what 
areas should be deemed appropriate for fish farming. 
We propose that the Bill should allow local authorities 
to apply to the Scottish Ministers to handle 
applications for licenses. The Scottish Ministers 
should be empowered to allow any such application 
on cause shown, subject to their reaching a service 
level agreement with the authority on how license 
applications are to be dealt with. 

 

At this time, the Scottish Government believes the Bill offers the best 
practicable way forward to the complex situation relating to aquaculture. 
However it would be pleased to continue to discuss this issue with the 
Committee. 
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36. 196. Where this happens, the Committee proposes 

that the Cabinet Secretary should seek to ensure that 
there is a consistency of approach towards licensing 
aquaculture within each marine region, for instance 
by providing that, in a region bordering two or more 
local authority areas, only one authority will handle 
applications.

 

The Scottish Government recognises that consistency of approach towards 
aquaculture licensing across Scottish Marine Regions may be desirable. 
However we are not immediately attracted to an approach under which a local 
authority would have functions in relation to waters which are more 
appropriately the responsibility of another local authority. 

37. 202. The Committee is reassured to note the Cabinet 
Secretary’s comments that accepted forms of 
dredging with recognised minimal environmental 
impacts are likely to be exempted. Clearly 
stakeholders in shipping and ports would appreciate 
having sight of the detail of any proposed exemptions 
well in advance of the Bill’s implementation. The 
Committee also invites the Cabinet Secretary to 
consider the merits of three-year rather than one-
year dredging licenses, which would apparently bring 
Scotland into line with the rest of the UK. 

 

The Committee’s support of the intent to exempt some forms of dredging is 
welcomed. The Scottish Government will continue to work with shipping and 
ports interests on this matter, and will consult on the proposed exemptions 
before commencement of the licensing function.  The Bill already provides for 
multi year licensing and the Government will use this approach where feasible. 
 
 

38. 206. The Committee notes the Cabinet Secretary’s 
intention to introduce an amendment clarifying that a 
remediation notice may require restoration of a 
damaged site. We call on the Cabinet Secretary to 
ensure that shipping and port interests, as well as 
environmentalist groups, have the opportunity to 
consider the proposed approach.

 

As the Committee acknowledges, the Scottish Government intends to 
introduce an amendment providing for notices to require the restoration of a 
damaged site.   
 

 
Part 4 of the Bill: marine protected areas 
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39. 217. The Committee notes that Scotland is under 

international obligations to create an ecologically 
coherent and representative network of marine 
protected areas and therefore has some concerns 
that the power to create MPAs under the Bill is 
discretionary. The Committee considers that the Bill 
should impose a duty on the Scottish Ministers to 
create such a network, as this would both help 
ensure compliance with our international obligations 
and guarantee further protection of the marine 
ecosystem. 

 

The Scottish Government is already committed to establishing an ecologically 
coherent network of MPAs and would be pleased to consider further 
amendment in this area. 

40. 220. The Committee is not persuaded that there is a 
need for a formal process in the Bill entitling 
communities to propose an MPA, especially if the 
process is to be predominantly scientifically driven. 
However, it is vital that there are open channels 
within Government to enable communities to propose 
MPAs for consideration, and that this is well known at 
a local level, so that communities feel engaged in the 
process. Marine Scotland should have a clear 
advocacy role in this regard. MPAs will work best 
where local communities feel that have enjoyed 
ownership over the process of helping create them.

 

The Scottish Government welcomes the Committee’s consideration of this 
point. The Scottish Government plans to engage widely on Nature 
Conservation proposals. It envisages a significant role for communities on 
Demonstration and Research MPAs by working with the local marine planning 
partnerships. Any data or MPA proposals put forward by communities would 
be assessed against designation criteria by Marine Scotland, SNH and JNCC  
before final decisions are taken by Ministers.   
 

41. 237. The Committee agrees with the Scottish 
Government that the process for designating Nature 
Conservation MPAs should be mainly science driven. 
However, the Committee recommends that provision 
be inserted into the Bill requiring the Scottish 
Ministers, when drawing up a marine conservation 
order for an MPA under section 74 to have regard (a) 

The Scottish Government welcomes the support of the Committee with 
regards to the designation of MPAs being driven by science. 
 
The existing drafting does not exclude consideration of these factors and the 
Scottish Government believes that there is little value in drawing attention to 
these 2 factors alone. 
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to social and economic factors, and (b) the 
desirability of mitigating climate change.

 

MPA guidelines (on designation) are currently being developed by Marine 
Scotland and guidance on management issues is planned. The factors raised 
by the Committee could be taken into account when defining possible 
management measures for Nature Conservation MPAs.  

42. 238. The Committee also invites the Cabinet 
Secretary to clarify the extent to which, under the Bill, 
there is sufficient linkage between the marine 
planning process and the process of designating 
MPAs, and whether there is any risk of national 
objectives set out in the national plan (for instance on 
economic activity or climate change) failing to 
integrate with the designation of a network of MPAs 
under Part 4. 

 

The Scottish Government considers that there is a sufficient linkage between 
the marine planning process and the designation of MPAs without the need to 
make express provision in the legislation, as both are intrinsic elements 
(pillars) of the proposed 3 pillar approach to marine nature conservation. 
 
The MPA guidelines on network development currently being drafted by 
Marine Scotland, SNH, JNCC and in consultation with SFF and Environmental 
NGOs, will clarify the link between MPAs and Planning. 
 

43. 242. The Committee recommends that the Cabinet 
Secretary consider the merits of the Bill requiring 
MPAs to be regularly monitored and reviewed 
following designation

 

 

The Committee’s recommendation is noted. Section 91 of the Bill already 
requires regular reporting to Parliament in connection with Nature 
Conservation MPAs.  Monitoring will be an essential and intrinsic part of what 
needs done to allow the reports to be made. The proposed monitoring system 
is in line with monitoring programmes for existing protected areas in Scotland.  
 

44. 248. The Committee notes the discussion at Scottish 
and UK Governmental level on the question of 
whether fishing activity in MPAs requires additional 
protection under the Bill, and looks forward to being 
notified of the outcome. However the Committee is 
not convinced that this additional protection is 
necessary. 

 

 

The Scottish Government is considering this issue.  
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Part 5 of the Bill:  conservation of seals 
45. 269. The Committee recommends that the Cabinet 

Secretary consider putting into the Bill a requirement 
to set up seal management plans in all areas of 
Scotland where there is a perceived difficulty in the 
interaction between seals, angling, and fish farms. 

 

The Scottish Government welcomes the Committee’s views on the 
achievements of the Moray Firth Seal Management Plan.  The Scottish 
Government considers that a Bill provision setting out a requirement to draw 
up seal management plans in all areas of Scotland could limit flexibility and 
make the introduction of the new licensing system more difficult. For example, 
there are areas around Scotland where there are insufficient populations to 
justify a management plan. In addition the Moray Firth seal management plan 
was developed in partnership through voluntary participation and compulsion 
could limit genuine stakeholder buy-in. The Scottish Government anticipates 
that in practice seal management planning will extend widely in Scotland as 
the new seal licensing system comes into effective operation and would 
become an established part of marine planning. 

46. 277. The Committee invites the Cabinet Secretary to 
consider including on the face of the Bill an offence 
of intentionally or recklessly harassing seals, whilst 
recognising that careful drafting would be required to 
address the complexities surrounding the issue, 
including the risk of unintended consequences.

 

 
The Scottish Government acknowledges the intent behind the 
recommendation, but is concerned that an offence of harassment would have 
unintended consequences on legitimate activities such as leisure and tourism 
interests and would make the deployment of some marine devices more 
difficult. The Committee recognises this difficulty. 
 
In any case, the Scottish Government considers that this issue is already 
adequately covered by the existence of regulation 28(3)(b) of the 
Conservation (Natural Habitats, &c.) Regs. 1994. In EU legislation seals are 
quite specifically not provided the level of protection offered to European 
protected species (such as cetaceans) in terms of killing, injuring, taking or 
disturbance. This important distinction recognises the existence of conflicts 
between seals and fisheries and fish farms and the need to regulate these.  
 

47. 290.  The Committee supports the licensing system 
being sufficiently flexible to allow for the issuing of 
licenses on a group or individual basis as 
appropriate, recognising that there are some 
practical issues that may need to be ironed out 
where a group license is issued.  This approach 

The Scottish Government welcomes this support for a flexible and practical 
approach to the issue of group or individual licences as part of the new seal 
licensing system. It will almost certainly assist the process of development of 
local seal management. 
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19. 

No. (para no.)       Recommendation Draft Response 
should go hand in hand with the setting up of 
regional seal management groups, so as to 
encourage an open and cooperative approach to 
seal management within a particular area. 

48. 294.  The Committee considers that the list of 
conditions that may be specified in a license (as set 
out in section 100(3)) should include the skill of the 
marksman, the type of firearm used, and the 
marksman’s proximity to the target.  Committee 
members consider that there is a case to be made 
for some or all of these conditions being mandatory 
for any license. 

 

The considerations of the Committee are noted. Section 99 (1) already makes 
specification of the method of killing in the licence mandatory. The Scottish 
Government will be pleased to consider the other issues raised during the 
course of developing the new seal licence system and these could be covered 
in licence conditions using Section 100(2). 

49. 307.  The Committee sees no reason in principle why 
the requirement that the Scottish Ministers may only 
issue a license to kill or take a seal if there is “no 
satisfactory alternative” to doing so should not apply 
in all areas, rather than just in seal conservation 
areas as the Bill presently provides.  At the same 
time, the Committee seeks clarification from the 
Government as to what deterrent or combination of 
deterrents could be used to satisfy Ministers that 
there is ‘no satisfactory alternative’ to issuing a 
license. 

 

 

The purpose of the current drafting is to allow for a clear distinction in 
management of grey seals (with healthy and increasing populations that can 
accommodate regular management without risk to populations) and declining 
common seal populations which require additional safeguards in respect of 
possible management.  
 
With regards to satisfaction of Ministers of the “no satisfactory alternative”, the 
Scottish Government would seek scientific advice on the issues of 
effectiveness of deterrents and ‘no satisfactory alternative’. 

50. 308.  The Committee recommends that the Scottish 
Government consider making it a condition of 
granting a license to shoot a seal that, if the farm is 
not fitted with anti-predator nets, the applicant 

The Scottish Government will consider this point as part of the new seal 
licensing system. 
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20. 

No. (para no.)       Recommendation Draft Response 
provide an explanation as to why this is so. 

 
51. 314.  The Committee recommends that the Cabinet 

Secretary set out reporting standards in guidance.  
The Committee suggests that there should be a 
requirement on a licensee to report the taking or 
killing of a seal at least quarterly 

The Scottish Government will set out reporting standards, including timing of 
reports, in guidance to accompany the new seal licensing system. The 
Scottish Government agrees with the Committee view that reporting should 
initially be quarterly, though this is still be agreed with interested parties. 

Part 6 of the Bill: enforcement powers 
52. 329.  The Committee seeks clarification as to 

whether it is intended that port authorities should be 
compensated for their exercise of the power to direct 
a ship to port set out in section 135 in a manner 
which has caused them financial loss. 

The power to direct a vessel to port is not new. It exists, for example, for 
officers authorised under the Sea Fisheries Act 1968. The Bill applies the 
power to new areas of enforcement - for instance, where there may have been 
a violation of a marine licence. 
 
 

53. 335. The Committee notes and agrees with the views 
of the Finance Committee and invites the Cabinet 
Secretary to respond to them, whilst recognising that 
costs falling on the Scottish Government as a result 
of the UK Marine and Coastal Access Bill are not 
directly a matter for consideration in respect of the 
Marine (Scotland) Bill. 

The Committee will wish to note that the Minister for Parliamentary Affairs has 
written to the Finance Committee addressing these particular issues. 

54. 336. As noted earlier, concerns have been raised as 
to the adequacy of data-gathering on the marine 
environment, especially in view of the huge marine 
planning responsibility that will be placed on public 
authorities, Marine Scotland in particular. The 
Committee is considering this issue separately 
through its scrutiny of the 2010-11 budget

 

The Scottish Government considers that data collation, gathering and storage 
are important issues given the need for good quality information to underpin 
decision making in the marine environment. It looks forward to the committee’s 
considerations. 
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SUBORDINATE LEGISLATION COMMITTEE 
 

29th Meeting, 2009 (Session 3) 
 

Tuesday 10 November 2009 
 

Scottish Government response to SLC Stage 1 report 
 

Marine (Scotland) Bill at Stage 1 
 

I am writing following publication of the Subordinate Legislation Committee’s (SLC) 
stage 1 report to the Rural Affairs and Environment Committee on delegated powers in 
the Marine (Scotland) Bill.   
 
Section 17(3) - Powers to amend section 17(1) so as to add or remove any activity 
from the list of licensable marine activities 

In their stage 1 report, the SLC drew to the attention of the lead committee that the 
power is unqualified and does not specify any criteria on the basis of which the Scottish 
Government may determine that a particular activity should be added to or removed 
from the list.   

The intention of the marine licensing regime is to ensure that any adverse impacts of the 
licensed activity on the environment, human health or legitimate uses of the sea are 
minimised.  As it is difficult to anticipate future developments that don’t already fall within 
the scope of the licensing regime, specific criteria would be difficult to prescribe e.g. it 
would have been difficult to imagine carbon capture and storage under the sea on an 
industrial scale ten years ago.  The order making power is subject to affirmative 
procedure  Clause 66(3) of the Marine and Coastal Access Bill (“the UK Bill”) presently 
provides the Scottish Ministers (who are the licensing authority in the Scottish offshore 
region (12-200nm)) with a similar power.  The Scottish Government is giving 
consideration to lodging an amendment to section 17 in terms similar to clause 74(4) of 
the UK Bill (on which see comments on section 24 below). 

Section 24(1) - Power to specify activities which will not need a marine licence 

The Committee drew to the attention of the lead committee the Government’s control as 
to consultation prior to the exercise of the power and that the power does not specify 
any criteria on the basis of which the Scottish Government may determine that a 
particular activity should be specified as not requiring a licence or not requiring a licence 
if specified conditions are satisfied. 

I note the Committee’s concerns regarding the new consultation requirements.  The 
requirement to consult the Food Standards Agency (“the FSA”) about exemption orders 
under the 1985 Act was introduced by paragraph 16(3) of Schedule 3 to the Food 
Standards Act 1999, the Act which created the FSA.  The 1985 Act had no general 
consultation requirement similar to that contained in section 24(4) of the Bill.  The terms 
of section 24 were discussed with the FSA before introduction of the Bill and that body 
had no objection to no longer being specifically named as a consultee. 
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With regards to the absence of criteria, an amendment has recently been made to the 
equivalent clause in the UK Bill (clause 74).  Clause 74(4) now requires the licensing 
authority to have regard to the need to protect the environment; the need to protect 
human health; the need to prevent interference with legitimate uses of the sea; and such 
other matters as the authority thinks relevant before enacting an order which would 
make an activity exempt from the need for a marine licence.  I am considering amending 
section 24 in similar terms. 

Section 29(1) - Power to make provision for any person who applies for a marine 
licence to appeal against a decision made under section 22 

& 

Section 52(1) - Power to make provision for any person to whom a notice listed in 
subsection (2) is issued to appeal against that notice 

I note the concerns the Committee has about the fact that there are no substantial 
provisions on the face of the Bill which govern the mechanisms for appealing against 
licensing decisions and decisions relating to notices.  

I take this matter very seriously because I want to ensure that we have an appeals 
process that is fair, comprehensible and transparent. I therefore appreciate the desire of 
the Committee to see more specific provision about the appeals process on the face of 
the Bill.  

However, it is because I want to ensure that we get the appeals process right that I 
believe it is better for provisions to be made by secondary legislation. This will give me 
the opportunity to consult fully with those affected, and other interested parties, 
regarding the detail of the appeals process. This will allow me to make use of positive 
suggestions that people have about perfecting the appeals mechanism, and it will 
provide an opportunity for those who will be affected by the legislation, or are interested 
in the legislation, to spot any problems that might be caused by its technicalities. 

This approach is also the one that DEFRA have adopted for the UK Bill. In fact DEFRA 
are currently consulting on secondary legislation to establish an appeals mechanism; the 
consultation can be found within their marine licensing consultation at the following web 
address:  http://www.defra.gov.uk/corporate/consult/marine-bill/index.htm   

It is my present intention that my officials will draw up and issue a similar consultation for 
Scotland which will reflect the terms of both the Scottish and UK Bills when enacted.  In 
terms of the UK Bill, the Scottish Ministers will be responsible for secondary legislation 
on appeals processes in relation to the Scottish offshore area.  I think it makes sense for 
the Scottish Government to be able to consult on the appeals mechanisms for the 
inshore and the offshore areas at the same time. This is another reason why I believe 
that details of the appeals process should be contained in secondary, rather than 
primary, legislation. 

I can assure the Committee that any proposals will be for a fully independent appeals 
process. 

2 

[Link no longer operates]
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Section 54(3)(1) - Power to provide for marine fish farming not to constitute 
‘development’ 

In their report, the Committee drew to the attention of the lead committee that the effect 
of the power is to permit local authorities to determine whether, in respect of their 
particular area, marine fish farming is to be in the terrestrial planning regime or in the 
marine licensing regime.  The Committee also highlighted that the exercise of the power 
on an area by area basis could result in a lack of uniformity across the country which 
may give rise to considerable confusion as different criteria for development could apply 
from one area to another with different procedural rules and different rights of appeal. 

I note the Committee’s conclusions.  However in my view, the proposals in the Bill, 
which provide local authorities with the ability to give up their consenting power if they 
choose to do so, offer the best way forward at this time.  The consenting regime for the 
aquaculture industry was changed significantly in 2007 with the transfer of responsibility 
from the Crown Estate to Scottish local authorities and we are in a transitional period.  A 
number of local authorities take the view that local accountability can only be protected if 
they are allowed to keep their responsibility for consenting to aquaculture developments 
in their waters.  The Bill generally will involve local authorities working closely with other 
statutory agencies and marine industries to deal with marine issues.  This wider 
engagement will provide the appropriate framework within which further progress can be 
made in dealing with the issue of aquaculture consents.  It is worth noting that the Bill 
provides at paragraph 3 of schedule 1 for marine plans to be compatible with terrestrial 
development plans while it is intended to amend regulations under the Town and 
Country Planning (Scotland) Act 1997 so as to make reciprocal provision. 
 
Section 58(1) – Power to designate any area of the Scottish marine protection area 
as a nature conservation marine protected area, a demonstration and research 
marine protected area or a historic marine protected area. 

Section 64 – Power to amend or revoke a designation order under section 58 

I am pleased to note that the Committee does not consider it necessary for the power to 
designate a marine protected area under section 58(1), or the power to amend or revoke 
such a designation, to be exercised by statutory instrument.   

Section 77(1) - Power to make an urgent marine conservation order 

I note the Committee’s concerns about section 77(2)(a), but it remains my view that the 
provision is better retained.  

Section 144(1) - Ancillary provision 

I have noted the Committee’s comments in relation to this section.   

RICHARD LOCHHEAD 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 28   Session 3 
 

Meeting of the Parliament 
 

Thursday, 29 October 2009 
 

Note: (DT) signifies a decision taken at Decision Time. 

Marine (Scotland) Bill: The Cabinet Secretary for Rural Affairs and the Environment 

(Richard Lochhead) moved S3M-4969—That the Parliament agrees to the general 

principles of the Marine (Scotland) Bill. 

After debate, the motion was agreed to (DT). 

Marine (Scotland) Bill: Financial Resolution: The Cabinet Secretary for Rural 

Affairs and the Environment (Richard Lochhead) moved S3M-4518—That the 

Parliament, for the purposes of any Act of the Scottish Parliament resulting from the 

Marine (Scotland) Bill, agrees to any expenditure of a kind referred to in Rules 

9.12.3(b)(ii) and (iii) and 9.12.4 of the Parliament’s Standing Orders arising in 

consequence of the Act. 

The motion was agreed to (DT). 
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Marine Scotland Bill: Stage 1 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is a debate 
on motion S3M-4969, in the name of Richard 
Lochhead, on stage 1 of the Marine (Scotland) Bill. 
I call Richard Lochhead to speak to and move the 
motion.  

10:01 
The Cabinet Secretary for Rural Affairs and 

the Environment (Richard Lochhead): Thank 
you, Presiding Officer. I was not sure whether it 
was the convener of the Rural Affairs and 
Environment Committee who was going to open 
the debate, but I am happy to follow your 
instructions.  

Today is a momentous day for the Scottish 
Parliament. We have the opportunity to support 
the Marine (Scotland) Bill, which will, for the first 
time, provide a framework to safeguard our marine 
environment and to manage our seas properly to 
ensure that they continue to deliver economic 
benefits for future generations, within 
environmental limits.  

I thank the Rural Affairs and Environment 
Committee for its diligent scrutiny of the bill, which 
is reflected in the detailed stage 1 report that 
Parliament will be discussing today, and for its 
support for the general principles of the bill.  

I am sure that everyone agrees that our seas 
help to define Scotland as a nation. They have 
been vital to our people since time immemorial. 
We have a long and proud history as a maritime 
nation. Throughout history, we have impacted on 
the marine environment, and not always with the 
sensitivity that that important resource demands. 
With that in mind, we must look to the challenges 
ahead, such as energy security, food security and 
climate change, and, when tackling those issues, 
to how we balance conservation with development 
and growth.  

We have a big task ahead, but it is a challenge 
that we can and must meet, because 21st century 
Scotland still relies on its seas in many ways. Our 
seas are among the most biologically productive in 
the world and we must ensure that they remain 
that way. Every year, they generate billions of 
pounds for the Scottish economy. We must 
balance extracting opportunities for the more 
traditional sectors in our seas, such as sea 
fisheries, aquaculture, and oil and gas, with the 
demands of our new sectors, such as renewable 
energy and wildlife tourism. At the same time, 
though, we must safeguard our precious and 
world-famous marine habitats.  
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For the first time, we will have a marine planning 
system to help us to strike a balance between the 
competing demands for our valuable marine 
resources. The bill will simplify the current 
complicated licensing regime and allow us to 
make important changes to how we protect and 
conserve our marine habitats and species. For 
instance, the historic marine protected area 
provision will enable us to improve our 
management of our marine cultural heritage. That 
is an important new aspect of the debate. The bill 
will also put Scotland at the forefront of improving 
seal protection by creating a new offence of killing 
or injuring a seal at any time, unless under licence. 

The framework that we are outlining today has 
been developed over many years, through a 
series of reports and advisory groups. More than 
8,000 stakeholders engaged in the consultation 
process last year, which perhaps speaks volumes 
about the level of public interest in the issue. 
Stakeholders‟ responses showed widespread 
support for more integrated, simpler and more 
effective and efficient marine management 
arrangements. That is one of the reasons why, 
from 1 April this year, we established Marine 
Scotland as part of the Scottish Government. 
Marine Scotland will champion Scotland‟s seas.  

I am grateful for the work that the Rural Affairs 
and Environment Committee has undertaken 
during the five months of scrutiny. It has worked 
hard to get to grips with the diversity of marine 
interests and the complicated management 
issues. Many of the committee‟s recommendations 
are in line with the Government‟s thinking. I will 
touch on key points in the committee‟s report. 

First, the committee is keen that a duty should 
be placed on Scottish ministers and all relevant 
public bodies to have regard to the need to 
maintain and improve the health of Scotland‟s 
marine area. I have some sympathy for the 
principle behind the committee‟s recommendation, 
although we need to think carefully about the 
precise language to avoid confusion about 
competing objectives. For instance, the committee 
refers specifically to the marine strategy 
framework directive. Under the directive, we will 
be required to work towards achieving good 
environmental status in all Scotland‟s waters by 
2020. I believe that the commitment is already 
there. In the next few days, together with other 
United Kingdom Administrations, we will be 
launching a consultation on the transposition of 
the directive.  

Today, I announce to Parliament that Scotland 
will be the competent authority for all Scottish 
waters right out to 200 nautical miles, with 
allowances built in for reserved interests. We are 
agreeing a concordat with the UK Government on 
how those arrangements will work.  

Marine planning will be an essential tool to 
deliver the marine strategy framework directive. 
Marine planning is intended to balance the 
competing uses of marine resources, reduce 
uncertainty about where activities can take place, 
and allow for decisions to be made in agreement 
with a variety of stakeholders working together. I 
am grateful for the committee‟s acceptance of the 
need for a flexible approach towards the drawing 
up of a national plan.  

The committee recommended the inclusion of 
climate change mitigation and adaptation in the list 
of objectives that a national marine plan may set 
out, and I would be pleased to consider an 
amendment on that. That is a sensible idea, given 
the challenges facing Scotland in that regard, and 
the recent passage of the Climate Change 
(Scotland) Act 2009. Under the bill, the Scottish 
Parliament will be able to consider and have input 
to a draft national plan before it is formally 
adopted. I am happy to explore whether a 
minimum period for parliamentary consideration 
would be appropriate. That was another issue 
raised in the consultation.  

Marine planning partnerships are new, and I am 
pleased that the committee supports the 
Government‟s flexible approach to their 
membership and governance. In some cases, 
there will be more than one local authority within a 
marine region, so a partnership arrangement will 
be the most appropriate. Even where there is only 
one lead authority in the Scottish marine region, 
we would all still envisage a strong focus on 
partnership working in each area of Scotland. 
Marine Scotland is considering how the 
partnerships will work and will produce guidance in 
due course.  

There is further work to do to identify marine 
region boundaries and I am grateful for the work of 
the Scottish coastal forum in establishing the 
views of stakeholders on how Scottish marine 
region boundaries could be defined. I will send a 
copy of its report on marine regions to the 
committee.  

I appreciate that the Solway Firth is a rather 
sensitive issue and I have written to the UK 
Government to indicate that this Government 
would be pleased to work with our UK partners in 
treating the Solway as an integrated planning 
area. The UK Government has its own views on 
the issue, but we have agreed to work on a 
concordat, which will be drawn up to address 
arrangements for cross-border working. 

The key aspect of the planning sections of the 
bill is the requirement that licensing decisions be 
taken in accordance with the marine plan. I think 
that members will all agree that the current 
licensing system is more complicated than it 
needs to be. One of the most complicated areas is 
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aquaculture licences. I note that the committee 
was unable to reach a unanimous view on that 
issue. In my view, the bill provides the best 
practical solution to the situation that we find 
ourselves in regarding aquaculture consents. 
Overall, the bill will simplify the licensing regime.  

In its stage 1 report, the committee expressed 
concern that there are no substantial provisions in 
the bill to govern the mechanisms for appealing 
against licensing decisions and notices. That is 
important. I want to get the appeals process right. I 
assure Parliament that we will introduce proposals 
for an independent appeals process. Our 
preference is for appeals to go to the sheriff 
courts. We will make provision in secondary 
legislation to allow for full consultation with 
interested parties to ensure that that process is as 
effective as possible.  

On activities requiring a licence, as 
recommended by the committee I am happy to 
amend sections 17 and 24 to specify more clearly 
the criteria used to determine whether activities 
should be added or removed from the list, and to 
specify criteria for not requiring a licence. I also 
intend to introduce an amendment to section 35 to 
allow for the restoration of a damaged site.  

I can also provide reassurance that the licensing 
provisions are designed to avoid overlap with 
other legal processes and to work seamlessly with 
other aspects of the bill, including the powers to 
deliver marine protected areas.  

The committee would like the bill to impose a 
duty to create a network of marine protected 
areas. We are already committed to establishing 
an ecologically coherent network of well-managed 
marine protected areas and Marine Scotland is 
developing draft guidelines on how the proposed 
powers will be used to establish a network. 
Nonetheless, I am happy to consider further 
amendment in this area. 

Also, I welcome the committee‟s agreement that 
the designation of nature conservation marine 
protected areas be science driven. The bill does 
not exclude the consideration of social and 
economic factors and the desirability of mitigating 
climate change in the management of marine 
protected areas, which is an issue that the 
committee raised in its report. 

Another key aspect of the bill‟s conservation 
credentials is the proposals on seal conservation. I 
recognise the often polarised views of interested 
parties, but I remain confident that better 
protection for seals and the introduction of a new 
licensing system are the best means of managing 
those conflicts. Of course, a modern approach to 
seal management and protection must not be 
overly restrictive. I am therefore somewhat 
cautious about the suggestion that we should 

include a harassment offence in the bill. I 
appreciate the intent behind the recommendation, 
but I ask the Parliament to recognise the 
difficulties of achieving that without many 
unintended consequences for very legitimate 
activities. It is helpful that the committee has 
referred to those challenges in its report. I assure 
Parliament that the development of policy on 
seals, the deployment of renewables and the 
development of non-lethal deterrents will depend 
on a lot of scientific monitoring and reporting.  

I have given a rapid account of the main 
features of the marine bill and the main changes 
that we intend to introduce at stage 2. We 
recognise that legislation alone will not achieve all 
the improvements. Effective implementation is 
essential. We are already developing policy on the 
orders and regulations that are needed under the 
bill. The Scottish Government is committed to 
ensuring that our seas are protected and managed 
sustainably for future generations. We are working 
to deliver enhanced economic growth while 
ensuring that our seas are looked after in the 
decades and years ahead.  

Striking the right balance between the long-term 
viability and growth of our economy and the 
enhanced protection of our special marine 
environment is at the heart of the bill. There is 
huge interest in Scotland‟s marine environment. I 
know that the bill is welcomed as a significant 
improvement on the way in which we manage our 
seas.  

I commend the committee‟s report, the debate 
and our motion to the Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the Marine (Scotland) Bill. 

10:12 
Maureen Watt (North East Scotland) (SNP): I 

am pleased to speak in the debate on behalf of the 
Rural Affairs and Environment Committee.  

This is a big bill on an important subject: the 
custodianship of Scotland‟s coastal waters out to 
the 12-mile limit. Scrutinising it at stage 1 meant 
some hard work for the committee, but I think that 
I speak for all members when I say that it was also 
an enjoyable experience. It was particularly 
rewarding to make fact-finding visits earlier in the 
year, when the days were longer and the weather 
just a little warmer, to three beautiful stretches of 
the Scottish coastline: at Buchan, on the Firth of 
Lorne and on the Solway Firth. There, we heard 
first hand from people who live by the sea or make 
their living from it about the effect that they think 
the bill will have on them, and what changes they 
would propose to make it better.  
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On behalf of the committee, I express my thanks 
to the people who gave generously of their time on 
those visits, one of which also involved a full 
committee meeting in Kirkcudbright. I also pass on 
our thanks to the many people, including two 
petitioners, who provided evidence to us in writing 
or in person at our five stage 1 meetings. I thank 
the entire membership of the committee. I also 
thank its clerking team, past and present, and the 
staff of the Scottish Parliament information 
centre—Wendy Kenyon in particular—for their 
unstinting work. Finally, I thank the cabinet 
secretary and his officials for the hard work that 
they have put into getting the bill this far along the 
road—if that is the right metaphor for a marine bill. 
It is only fair to note at the outset that the bill builds 
on work that was undertaken by the previous 
Administration and on an important report that the 
former Environment and Rural Development 
Committee produced in 2007. 

Scotland‟s inshore waters are among our most 
precious resources, as a source not only of food 
but, increasingly, of renewable energy. They are a 
resource for boat cruises, recreational angling, 
activity holidays and so on and they are also 
simply where we go to relax and enjoy the beauty 
and sea air. Our seas are also—or certainly 
should be—a haven for a diversity of animals, 
plants and birds. It is therefore vital that they enjoy 
adequate protection. 

That said, anyone making a living from our seas 
might be forgiven for thinking, “Oh, no, more laws 
about marine management are on their way!” 
Fishermen, in particular, complain with some 
justification that, at times, they are practically 
drowning in a sea of rules and regulations. I want 
to make it clear that the committee would not have 
supported the bill at stage 1 if we had thought that 
it was likely to add to the administrative burden. 
On balance, we do not, which is why we 
recommend in our report that the general 
principles of the bill be approved. 

Indeed, we are hopeful that the bill has the 
potential to make things less rather than more 
complicated and that it will improve channels of 
communication between the many diverse users 
of the sea. In particular, we are cautiously 
optimistic that the introduction of statutory marine 
planning will enable more rational and well-
informed decisions about the use of the sea to be 
made and allow misunderstandings about 
controversial matters such as inshore dredging or 
the siting of fish farms to be sorted out sooner 
rather than later. Meanwhile, the creation of a 
national marine plan should provide an opportunity 
for the Scottish Government to demonstrate 
leadership in identifying national priorities, 
including in emerging industries such as offshore 
wind and tidal energy production.  

Another key aim of the bill that we broadly 
welcome is the new rules on the marine protected 
areas, which will increase the opportunity to 
designate appropriate sites.  

A further key area of the bill that the committee 
supports is the provision to modernise our laws on 
seal conservation. We agree that that is overdue 
and that the provisions that are set out in the bill 
are a step in the right direction. 

Presiding Officer, you would not expect any lead 
committee convener to conclude a speech at 
stage 1 without expressing at least some 
reservations, and I do not propose to disappoint 
you. In the remainder of my speech, I will refer to 
some of the matters in our stage 1 report on which 
we said that we would welcome movement or 
clarification from the cabinet secretary. I expect 
other committee members may wish to focus on 
matters of particular concern to them. 

First, as our evidence gathering made clear, 
there are serious concerns about the state of 
Scotland‟s seas and the loss of biodiversity within 
some marine ecosystems. There is on-going 
debate about the causes: are they the result of 
overfishing in some areas, natural or man-made 
environmental changes or some sort of complex 
interplay of factors? Whatever the causes, the 
evidence gives rise to concern. The committee is 
under no illusion that domestic legislation will, of 
itself, turn things round; we simply query whether 
the bill in its current form has grasped every 
opportunity to try to put things right. We make a 
number of recommendations, two of which I will 
highlight. 

First, we suggest that the bill should set out an 
overarching duty on all public bodies in Scotland, 
including the Scottish ministers, to have regard to 
the need to safeguard the health of the sea when 
exercising any relevant function. Secondly, we 
propose that the bill should make it mandatory 
rather than discretionary for the Scottish ministers 
to create a coherent network of marine protected 
areas. The committee considers that the two 
proposals, if taken together, would help to 
strengthen the conservation element of the bill. 

Another concern relates to the proposals for the 
regulation of fish farming. In the main, the bill 
proposes the retention of the status quo, with 
licensing decisions being made at local authority 
level rather than becoming subject to a centralised 
licensing system. It is important that, as convener, 
I make it clear that the committee was divided on 
whether the approach that is set out in the bill is 
the right one. This was the only matter on which 
we formally split.  

I respect individual members‟ right to agree to 
disagree. Nonetheless, a clear majority of the 
committee is not satisfied that the approach that is 
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set out in the bill is the right one. We think that it 
goes against the entire philosophy that the bill 
seeks to champion of making the marine licensing 
system more streamlined and consistent. Our 
report tentatively suggests that there might be 
room for some compromise whereby Marine 
Scotland sets the licensing rules for aquaculture 
but they are administered at the local level. 

Finally, I draw the Parliament‟s attention to the 
provisions on seals. The committee is satisfied 
that the overall direction of travel under the 
provisions is towards improved conservation and 
animal welfare, which we welcome. However, we 
make a number of suggestions about how the 
provisions could be strengthened. For example, 
we suggest that the licensing conditions relating to 
the skill or training of the marksman or the type of 
weapon that is used should be mandatory. On the 
basis that prevention is always better than cure, 
we think that implementation of the bill affords an 
opportunity to ensure that the aquaculture industry 
takes all reasonable steps to apply preventive 
measures against seal incursions, such as the 
installation of anti-predator netting, to ensure that 
shooting a seal is truly a last resort. 

Those reservations aside, the Rural Affairs and 
Environment Committee is happy to support the 
general principles of the bill and to wish it a safe 
journey as it negotiates the remaining shoals and 
narrows of the parliamentary process. 

10:21 
Elaine Murray (Dumfries) (Lab): Scottish 

Labour supports the principles of the Marine 
(Scotland) Bill and welcomes many of its 
provisions. However, in our view, the bill could be 
improved and strengthened in parts by 
amendment at stage 2. As Maureen Watt said, 
that is also the view of the Rural Affairs and 
Environment Committee. 

I was slightly disappointed that we did not 
receive the Scottish Government‟s response to the 
committee‟s report until last night, but I appreciate 
that this morning the cabinet secretary has gone 
through much of it in detail. He and Maureen Watt 
mentioned the competing interests of stakeholders 
in the marine area. There is a huge marine area in 
Scotland, which has an estimated coastline of 
16,500km and a territorial sea of around 
88,600km2. 

A report published at the beginning of this month 
for Scottish Environment LINK by David Hughes 
and Thom Nickell of the Scottish Association for 
Marine Science advises that 
“Scotland‟s marine environment is in a far from pristine 
state and is in real need of recovery.” 

It goes on to say that the 
“Marine Bill as it stands will only manage the status quo. It 
will not bring about any improvement in the wider seas 
outside marine protected areas”. 

The report cites evidence of declining stocks of a 
number of species in the North Sea. 

During stage 1 consideration of the bill, we 
heard similar evidence from the Community of 
Arran Seabed Trust and the Scottish Sea Angling 
Conservation Network. Ian Burrett told the 
committee: 

“on the west coast of Scotland, 20 species either have 
disappeared or are now found only as juveniles.”—[Official 
Report, Rural Affairs and Environment Committee, 10 June 
2009; c 1753.] 

Howard Wood of the Community of Arran Seabed 
Trust said of the Clyde: 

“Having dived in it for 36 years, my experience is that it is 
in a dire state. The fish that I saw as a teenager diving in 
the Clyde no longer exist. They are ecologically extinct.”—
[Official Report, Rural Affairs and Environment Committee, 
9 September 2009; c 1869.] 

The committee recommended unanimously that 
a duty be placed on ministers and all public bodies 
to have regard to the need to maintain and 
improve the health of the Scottish marine area in 
the exercise of their functions. I am sorry that the 
Scottish Government‟s response to the 
recommendation is a bit lukewarm, but I am sure 
that the matter will be discussed further at stage 2. 
Improving the health of the marine environment is 
in the interests of all stakeholders and should be a 
key objective of the bill. 

We support the committee‟s recommendation 
that climate change mitigation and adaptation be 
included in the list of objectives of the national 
marine plan under section 3(3). We agree that, 
because the plan is of considerable significance, 
the draft plan needs to be properly scrutinised by 
Parliament; a minimum period for consideration of 
40 days should be stipulated. 

Other members have mentioned the boundaries 
of the marine planning regions, which will vary 
from one marine area to another but should 
encompass single ecosystems. It makes sense for 
the firths to be single marine planning areas. As 
other members have said, that is a little more 
tricky when the firth spans the border, as the 
Solway does. The Solway Firth Partnership 
pointed out to the committee that the Marine 
(Scotland) Bill enables ministers to delegate 
planning responsibility to a third party but that that 
provision does not exist in the UK Marine and 
Coastal Access Bill. The SFP had proposed an 
amendment to the UK bill but, after a meeting a 
couple of weeks ago with Huw Irranca-Davies, 
organised by my colleague Russell Brown MP, it is 
satisfied that appropriate memorandums of 
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understanding can be put in place to allow a single 
planning process for the Solway, resulting in the 
production of a single plan document that will be 
agreed by both ministers. Legally, there will be two 
plans, but they will be identical. I am pleased that 
there has been a resolution of some of the 
concerns that have been aired. 

Inshore fisheries groups are being set up in 
Scotland; two have already been established, and 
others are planned. However, the groups include 
only commercial fishing interests. The committee 
questioned the need for such groups to be 
established, given that they may be overtaken by 
the proposals in the bill. If they remain, there is a 
strong case for other fishing interests, such as sea 
anglers, to be members, as their industry is also 
dependent on the condition of the marine 
environment. Like commercial fishing, sea angling 
contributes significantly to the economy, especially 
in rural areas. That was demonstrated in the 
Scottish Government‟s recent report “Economic 
Impact of Recreational Sea Angling in Scotland”, 
which stated that recreational sea angling 
contributed almost £141 million annually to the 
economy and sustained 3,148 jobs. 

The bill does not require ministers to create any 
marine protected areas, but the committee 
received advice indicating that the European 
Union marine directive does. Scottish Labour 
supported the committee‟s recommendation that 
the bill impose a duty on ministers to create a 
network of MPAs, which should be regularly 
monitored and reviewed. 

Other members have mentioned the repeal of 
the Conservation of Seals Act 1970, which is 
probably the most contentious part of the bill. More 
than half of the more than 8,000 replies to the bill 
to which the cabinet secretary referred were on 
that topic. Despite the contentious nature of the 
provisions, the oral evidence session on them was 
positive and suggested that a compromise could 
be reached. Such a compromise might not be 
ideal for the different sides of the argument, but it 
would provide a reasonably satisfactory way 
forward. 

During a previous debate, I said that I 
understand that there are circumstances in which 
seals must be shot; the sea mammal research unit 
agrees. However, lethal methods of seal control 
should be used only as a last resort. Statutory 
conditions should be placed on the issue of 
licences, covering, for example, the skills 
requirements of the marksman, the weapons that 
can be used and the distance from which a seal 
can be shot. Applicants should be required to 
demonstrate that other, non-lethal methods of 
control have been tried and have failed. The 
number of seals that are shot should be reported, 

perhaps not on an individual basis, but certainly 
regularly. 

Labour is pleased to support the general 
principles of the bill. However, as was the case 
with the Flood Risk Management (Scotland) Bill 
and the Climate Change (Scotland) Bill, we 
believe that cross-party work by the committee 
and ministers at stage 2 will result in 
improvements to it. I am sure that by the time we 
reach the end of stage 3 we will have a bill of 
which we can all be proud. 

10:27 
John Scott (Ayr) (Con): I begin by thanking our 

clerks and SPICe for their help. I also thank those 
who gave evidence in oral and written form and 
those who hosted the Rural Affairs and 
Environment Committee as we visited various 
parts of Scotland. 

The Scottish Conservatives welcome the bill, 
which we hope will dovetail with the UK Marine 
and Coastal Access Bill that is currently being 
produced at Westminster. I sound a note of regret 
about the unfortunate coincidence of timing that 
means that the bills are being considered 
simultaneously. Notwithstanding that, the Scottish 
Conservatives welcome the proposed new 
legislative and management framework for our 
seas out to 12 nautical miles and acknowledge 
that the Government has genuinely tried to 
balance the competing demands of the users of 
our seas with the need to protect our marine 
environment better in future. 

For too long, the sea has been regarded purely 
as an exploitable asset. An absolute need now 
exists to look after our seas more carefully than 
we have done in the past. In our view, that should 
be done, wherever possible, using a connected 
and integrated ecosystem approach. Marine 
ecosystem objectives should be part of both 
national and regional marine plans. 

Jamie McGrigor (Highlands and Islands) 
(Con): Hear, hear. 

John Scott: Thank you. 

Local, broadly based and appropriately sized 
marine planning partnerships must develop 
integrated plans to achieve the responsible 
management and improvement of their designated 
areas, as well as to deliver national policy and 
objectives. In my view, the Clyde Scottish 
sustainable marine environment initiative, which 
was developed after much hard work, is an 
excellent model to follow. I note the cabinet 
secretary‟s intention to be flexible in that regard. 

Wherever possible, marine region boundaries 
should match up and tie in with inshore fisheries 
group boundaries as well as river basin 
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management plans, to provide an intelligent and 
coherent unified approach to terrestrial and marine 
environmental improvement in the designated 
areas, using Scotland‟s well-known firths as the 
starting point. As the minister has said, the Solway 
Firth will require special attention, including some 
adaptations to the UK Marine and Coastal Access 
Bill. I welcome his determination to address that 
by drawing up a concordat, as well as the remarks 
that Hilary Benn made in that regard in 
Westminster on Tuesday 27 October. 

In overseeing the development of a national 
marine plan and several regional plans, Marine 
Scotland and Scottish ministers will need to do all 
that they can to address and simplify the current 
complexity of legislation governing marine areas. 
Of course we accept that there will, of necessity, 
be limitations in what can be achieved, but 
determination must be shown to streamline and 
simplify the proposals, perhaps by consolidation or 
by the codification of legal rights and duties. 

As the minister will be aware, concerns remain 
that part 3 of the bill will not lead to the much-
needed simplification of the marine licensing 
system. Although the minister‟s brochure 
“Scotland‟s First Marine Bill” diagrammatically and 
dramatically shows the creation of a one-stop-
shop approach, industry stakeholders are having 
difficulty seeing how that will work in practice. The 
most likely effect could be a huge expansion of the 
function of Marine Scotland and in the tasks that it 
will be expected to undertake. The question must 
be asked whether that expansion will be either 
sensible or affordable. The threshold between the 
licensing and registering of marine activities also 
needs to be made clearer in the bill, as does the 
development of an appeals procedure. I welcome 
the Government‟s response on the establishment 
of an independent appeals process. 

The committee believes that the bill should 
impose a duty to create a network of MPAs, and I 
welcome the Government‟s intention to lodge an 
amendment on that at stage 2, but it is vital to 
recognise that, however desirable MPAs may be 
in environmental terms, they could threaten 
people‟s existing and traditional livelihoods. Such 
designations must of course be achieved by the 
appliance of science, must integrate with the 
national marine plan, and should wherever 
possible seek to mitigate the effects of climate 
change, which is a growing daily threat. I am 
pleased that the minister proposes to lodge a 
stage 2 amendment on that, too. It appears that, 
unless climate change is addressed, we will, for 
instance, lose many of our native corals in the next 
100 years as sea acidification rises. The concern 
is that, notwithstanding our best intentions, 
dramatic and irreversible change could be about to 
take place in our seas and oceans because of 
climate change. The report from Scottish 

Environment LINK highlights the challenges that 
face us.  

Conservatives believe that a balance must be 
struck between encouraging fish farming and the 
preservation of grey and, in particular, common 
seals, both of which are protected species. I 
appreciate the unwelcome cost to fish farmers of 
installing and maintaining anti-predator nets or 
other deterrents. There is a danger of rendering 
fish farming uneconomic internationally; getting 
the balance wrong between protecting seals from 
their own instincts and protecting fish farms from 
predatory attack could mean exporting the industry 
and jobs to other parts of the world. For that 
reason, more research must be done to find out 
why common seal numbers are declining, and also 
to develop better and cheaper methods of 
protecting fish farms from seal attack. 
Conservatives believe that seals should be 
destroyed only when “no satisfactory alternative” 
exists, but a clearer definition of that term is 
needed. 

Conservatives welcome the advent of the bill. 
We will work constructively with the Government, 
other parties and stakeholders to improve it further 
at stage 2. The bill represents Scotland‟s best 
opportunity in recent times—and for the 
foreseeable future—to improve the health of our 
seas, and we must seize it with both hands for the 
sake of future generations as well as our own. 

10:34 
Liam McArthur (Orkney) (LD): I am delighted 

to open the debate on the Marine (Scotland) Bill 
on behalf of my party. Scottish Liberal Democrats 
have been long-standing supporters of such 
legislation, not just here but at Westminster. I am 
proud of the role that my party has played both 
north and south of the border, especially with the 
efforts of my colleague Ross Finnie, who did so 
much to help establish the platform and principles 
underpinning the bill. There is much work to do in 
the coming weeks to ensure that we have a piece 
of legislation of which we can be proud. Like other 
members, I believe that we have made a very 
good start.  

We have been well served by all those who 
have provided evidence to date. It has been 
detailed, insightful and, in the main, remarkably 
consensual. I look forward to working with many of 
those same individuals and organisations as we 
begin our stage 2 scrutiny. I, too, thank the 
committee clerks and SPICe for all their hard work 
to date. 

As Orkney‟s MSP, my interest in the bill is more 
than academic. Economically, socially, culturally 
and environmentally—in every way imaginable—
Orkney‟s past, present and future are forged in the 
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seas all around our archipelago. However, this is 
not a virility test as to which community can lay 
greatest claim to having a reliance on the marine 
environment. As the cabinet secretary reflected, 
Scotland and the UK as a whole depend hugely on 
our marine resources, so ensuring that they are 
properly understood and protected, and indeed 
exploited, is critically important to all of us. 

Like the committee convener, although I support 
the general principles of the bill I wish to make a 
number of points looking ahead to the task in front 
of us at stage 2 and beyond. For the proposed 
legislation to be effective, it needs to be properly 
resourced. That recommendation from the 
committee might appear self-evident, but it enjoys 
strong support across the board from witnesses 
who are concerned that ministers might be willing 
the ends without necessarily willing the means. 

I encourage the cabinet secretary to rethink his 
present unwillingness to accept duties rather than 
powers in the bill. It is hard to imagine Mr 
Lochhead piloting the bill through Parliament only 
then to stubbornly refuse to put in place a national 
marine plan, yet that point simply lends weight to 
the case for the Government to accept such a plan 
as a duty on ministers rather than as something 
that they are empowered to produce. 

Similarly, the committee unanimously supported 
calls for the bill to 
“place a duty on the Scottish Ministers and all relevant 
public bodies … to have regard to the need to maintain and 
improve the health of the Scottish marine area.” 

That would be backed by indicators that make it 
clear what constitutes a healthy marine 
environment. I accept that that might not be 
straightforward, but I am sure that the committee 
will be happy to work with the minister and his 
officials to find a workable solution.  

The committee supports a flexible approach to 
the membership and governance of marine 
planning partnerships. That is surely the only way 
of reflecting the diversity of our marine 
environment, and that of the communities and 
interests that are reliant upon it. It is not 
inconsistent to argue, however, that Marine 
Scotland has an important role in guiding and 
supporting those partnerships, particularly in the 
early stages. Likewise, we should consider 
whether it is helpful to establish a framework to 
consider what local plans might look like. That 
need be no more than a requirement for each plan 
to set objectives and indicate the policies and 
programmes to achieve them, but it could avoid 
partnerships wasting time in putting together plans 
that are subsequently rejected. 

As for the national plan, I am pleased that the 
Government accepts the need for climate change 
mitigation and adaptation to be included in the list 

of objectives in section 3(3). With there being the 
potential to deliver more than 30GW of power from 
offshore wind, wave and tidal sources over the 
next decade, the contribution that marine 
renewables can make to cutting harmful emissions 
as well as meeting our energy needs is a matter of 
record, and they can also play a major role in 
conserving our seas and helping to address issues 
such as acidification. 

Marine region designations should be based on 
an ecosystem approach. Nevertheless, as the 
committee suggests, the case 
“for the major firths and for the seas surrounding Orkney, 
Shetland and the Western Isles to be considered discrete 
marine regions” 

is 
“reasonably clear-cut”. 

I encourage the cabinet secretary to be a little less 
coy in supporting that proposition. 

I spoke earlier about the consensus that exists 
with regard to many aspects of the bill. Sadly, 
however, I must, like others, report an act of 
rebellion within the committee on one particular 
issue. Steps were taken by the previous 
Administration to give local councils responsibility 
for licensing fish farms. The system is bedding in 
well, and it commands strong support among the 
councils and communities that are most directly 
affected. I do not accept that it creates undue 
burdens or confusion for the aquaculture sector, 
and I cannot agree that administrative neatness 
should override the right of local councils to take 
important decisions in that regard if they wish. 
Indeed, any decisions will require to adhere to the 
overall national plan. The cabinet secretary should 
rest assured that I and my Liberal Democrat 
colleagues stand shoulder to shoulder with him in 
resisting the call from his own colleagues and 
others for those powers to be centralised. 

Turning to the issue of nature conservation 
MPAs, although I accept that designation needs to 
be based on robust science, I believe that it is 
critical that, when marine conservation orders are 
drawn up, specific regard is given to social and 
economic factors as well as to climate change 
mitigation. The fear is that MPA designation will 
result in areas being off-limits to economic activity 
and development, and ministers can best deal with 
that myth by being more explicit on the matter in 
the bill. 

On the sensitive issue of seal protection, I 
congratulate Advocates for Animals on the way in 
which it has made its case to the committee so far. 
I agree with members that improvements have 
been made, but I am concerned by claims that 
without close seasons during breeding times seal 
populations might be under more threat than they 
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currently are. We might return to the issue at stage 
2. 

The bill is a good one and our collective efforts 
have contributed to it. It demonstrates the benefits 
of a consistent approach on the part of successive 
Governments in Scotland and collaboration 
between Governments north and south of the 
border. Liberal Democrats will be happy to support 
the principles of the bill at decision time. 

10:40 
Bill Wilson (West of Scotland) (SNP): As with 

that long return to Ithaca, with its many trials and 
tribulations, so, no doubt, will be our journey to a 
healthier marine environment. We lack good 
baseline data, we lack research, and we have 
depleted the biodiversity of our seas. There is 
much to be done. Confucius said that a journey of 
a thousand miles begins with a single step; today 
we witness the first flap of a tail. 

The recent Scottish Government report, 
“Economic Impact of Recreational Sea Angling in 
Scotland”, concluded that the sport benefits the 
Scottish economy to the tune of £114 million. The 
figure sounds substantial, but it could be 
considerably greater. Twenty years ago there 
were some 118 sea angling charter boats on the 
Clyde; now there are three. 

Why has sea angling on the Clyde declined so 
drastically? Have sea angers simply found another 
enthusiasm? Have they prawned their fishing 
tackle to buy season tickets and abandon the 
sunny Clyde for the terraces? I suspect that St 
Mirren and Greenock Morton football clubs wish 
that it were so, but the truth is far less pleasant. 
The Clyde has a sad history of overexploitation, 
the most recent chapter of which begins with the 
Inshore Fishing (Scotland) Act 1984, which 
allowed fishing by all methods within a 3-mile limit. 
Since the 1980s, when I used to fish the Clyde—
with a notable lack of ability or success—there has 
been a significant decline in biodiversity. Some 20 
species of fish are at the point of commercial if not 
ecological extinction. 

According to the Scottish Sea Angling 
Conservation Network, the Clyde has become a 
nephrops monofishery, with no sign of whitefish 
recovery. As nephrops stocks decline too, there is 
talk of moving further down the food chain to 
brown shrimp and smaller shellfish. That is not 
sustainable. When commercial fishing is obliged to 
move down the food chain, something is wrong. 
The Clyde has become a degraded environment; 
a once-rich estuary is now a relative pauper. 
Where do we go when we reach the bottom of the 
food chain? How can our environment recover if 
there is nothing to recover with? The current state 

of the Clyde white fisheries brings to mind that 
well-known verse by Walter Wingate: 

Sirs, row in; ye may as weel 
Fish till aa‟ the licht is lost 
Fish till day begins ti speel 
Ye‟ll get naething but ae hoast. 

Why have I spent so long talking about the 
Clyde? Because the Clyde makes abundantly 
clear why the Rural Affairs and Environment 
Committee recommended 
“that the Bill place a duty on the Scottish Ministers and all 
relevant public bodies, when exercising functions, to have 
regard to the need to maintain and improve the health of 
the Scottish marine area.” 

Other members mentioned the recommendation, 
which I urge the cabinet secretary to accept. Are 
other regions in Scotland‟s seas as depleted as 
the Clyde is? We lack the data that would enable 
us to be certain about that, but the evidence casts 
doubt on the health of Scotland‟s seas. 

There should be no doubt as to our commitment 
to the sea‟s recovery, which would be good for our 
environment and our economy. If our fishing 
communities are to survive we must have healthy 
seas. For that reason I encourage the cabinet 
secretary to accept the committee‟s 
recommendation that the bill impose a duty on the 
Scottish ministers 
“to create an ecologically coherent and representative 
network of marine protected areas”. 

The creation of such a network should be based 
on science and it is essential if we are to restore 
the health of Scotland‟s seas. Failure to ensure a 
coherent network might leave vital elements of 
biodiversity vulnerable to extinction. There is 
currently no obligation in the bill to designate 
protected areas when the scientific evidence 
supports such designation; the existence of 
evidence will merely make designation 
permissible. That might be understandable when 
several sites are similar, but the reasoning is less 
clear if the site is unique. The requirement to 
create an ecologically coherent network would 
remove fears that such sites might escape 
designation, regardless of the scientific evidence. 

If we are to ensure that the health of Scotland‟s 
seas is maintained and improved, continual 
monitoring of such sites is essential. It would be all 
too easy for ministers to designate a site and then 
rest on their laurels—or seaweed, or cockles, or 
whatever ministers rest on after a bill such as the 
Marine (Scotland) Bill is passed. Given that much 
of what goes on in the sea is not readily visible, 
and given the progressive development of marine 
science, continual monitoring is essential to 
ensure that marine protected areas continue to 
function as they should. Furthermore, as species 
and communities adapt to global warming it is not 
inconceivable that MPAs will not be static and, 
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over the decades, will need to be relocated as 
species and ecological communities adapt to the 
changing environment. 

Like other members of the committee, I found it 
difficult to understand why fishing activities require 
additional legal protection. When an MPA is 
designated, there should be a clear statement 
about why it has been designated and what 
activities are prohibited or permissible. Prohibition 
should be on the basis that an activity conflicts 
with the stated aims of the MPA. If fishing or other 
economic activity does not negatively impact on 
those aims, the activities should be permissible 
within the MPA. It should therefore be clear to 
fishermen what they may or may not do in the 
area. If their activity is legal, they should be left in 
peace; if it is not legal, action should be taken. I 
repeat: the reasons for designation should be 
clear, as should the activities that are not 
permissible. There should be no need for 
additional protection. 

I cannot discuss all the recommendations in the 
committee‟s report; there are far too many. I 
simply make the additional point that there was 
little dissent in the committee—we have heard 
about the one notable exception. I hope therefore 
that the cabinet secretary will be able to adopt 
most of the recommendations. 

The bill has, rightly, been widely welcomed. 
William Topaz McGonagall, in the opening lines of 
his “A Tale of the Sea”, wrote: 

A pathetic tale of the sea I will unfold 
Enough to make one‟s blood run cold 

Action by the Government will ensure that those 
sad words will not ring true for the generations that 
follow us. 

10:46 
Peter Peacock (Highlands and Islands) (Lab): 

Like other members, I very much welcome the bill 
and support its general principles. As the cabinet 
secretary and Liam McArthur said, the bill has had 
a long gestation and there have been efforts over 
many years to pull people together to find answers 
to a series of questions and challenges that we 
face in relation to our marine environment. 

The bill can be strengthened, which is typical of 
any bill that comes before the Parliament. 
Adoption of the committee‟s good 
recommendations, on which we were 
unanimous—with the exception of Liam McArthur 
on one point—would help to strengthen the bill 
substantially. 

I have spoken before in the Parliament about 
how we have taken the health of the seas for 
granted for far too long. Because most of what lies 
beneath the surface is unseen by the vast majority 

of the population, as Bill Wilson said, it has been 
out of sight and out of mind for all too long. 
Mankind has abused the seas throughout all 
generations until perhaps this one, when we have 
recognised that the sea does not have infinite 
power to restore its health. We have heard from 
Elaine Murray and Bill Wilson about the condition 
of parts of our seas that we know about, but we do 
not know the condition of an awful lot more areas.  

If the bill is to mean anything, it must make a 
clear statement that the health of the seas is the 
overriding concern that drives the legislation. That 
is why the committee recommended that there be  
“a duty on the Scottish Ministers and all relevant public 
bodies, when exercising functions, to have regard to … the 
health of the Scottish marine area.” 

That is not just about arresting decline and 
maintaining the current condition of the sea; it is 
about restoration and improvement where we 
have made the condition of the sea bed, in 
particular, significantly worse. We will need more 
scientific evidence as a basis for greater 
understanding of the situation, and I hope that 
most of the evidence will be independent. We 
need to develop indicators so that we can judge 
our progress. 

Like other members, I am disappointed by the 
minister‟s response to the committee‟s 
recommendation. Our national Parliament is 
debating our interest in our seas and therefore 
must have a chance to say what it wants about the 
matter. I am sure that the recommendation will 
lead to the lodging of amendments at stage 2. 
Where there is a will, there is normally a way to 
accommodate what members want. I urge the 
cabinet secretary to work with members to secure 
a way forward, and I am sure that we can find a 
form of words that will address everyone‟s 
interests and concerns. 

A motivation for the bill was the complexity of 
competing issues to do with our seas. There is a 
myriad of institutions, organisations and 
management concerns with competing interests in 
renewables, oil, gas, commercial fishing, sea 
angling, a variety of forms of recreation and 
transport. Therefore, I support the mechanism of 
regional marine planning partnerships, which will 
help to reconcile those interests and create 
opportunities for dialogue, debate and agreement 
about the way forward. Partnerships will vary in 
size and composition, and it is right that there 
should be such flexibility, but clarity is needed on 
their composition. 

We also recommend that the minister appoint 
the chairs of partnerships. I noticed that the 
Government‟s response made no reference to 
that, and I would be interested to hear from the 
minister on that point.  
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The MPPs will involve a lot of process, 
administration and complexity, but I can think of 
few other solutions that would allow people to get 
round the table and try to reconcile the 
management of their seas.  

I support the power of the minister to sign off the 
regional plans, because that will give them status. 
The minister needs a context in which to do that, 
which is why the vision of the national plan is 
important. As other members pointed out, it is 
slightly paradoxical that the bill contains no duty 
on the minister to produce a plan. Scottish 
Environment LINK drew that to our attention, and I 
am sure that the matter will be tidied up in due 
course. 

Other members have also talked about the vital 
part that marine protected areas can play in 
helping to restore the health of our seas and 
preserving important features. The provisions on 
MPAs also need strengthened. I recognise that 
there are international obligations, but we should 
make it clear that there is a duty to create a 
coherent network of MPAs. 

MPAs can be highly controversial. As a first cut, 
the conservation measures in them have to be 
based on science, but social and economic factors 
must also be taken into account. We must at all 
times seek to take local people with any proposal 
for an MPA, to engage them and to give them 
ownership of the process and as much of the local 
management control of the MPA as is possible. 
We need look no further than Barra, where local 
people are demonstrating to Scottish Natural 
Heritage their concerns about a different 
designation and the impact that it would have on 
their way of life and their ability to make a living. 

MPAs must not be about a loss of economic 
opportunity alone. If that is the way they are 
perceived, they will be opposed—understandably 
so. There seems to be plenty scope for more 
development of offshore renewables, for example. 
Not only can that co-exist with other uses of the 
sea, but it may be complementary to them and 
help to achieve some of the bill‟s objectives. 

The bill‟s provisions on seals are potentially 
controversial, but I am glad that, so far, there 
seems to be a broad consensus on what can 
happen and how we could manage the situation. 
Generally speaking, I welcome the bill‟s approach 
to the culling of seals, although it can be 
strengthened and tidied up. The key to that is 
tough licensing and tough mandatory conditions 
on any regrettable need to take seals out and 
shoot them. 

I see that you are glowering at me, Presiding 
Officer. I am coming to the end of my time and I 
will happily sit down. I am very happy to support 
the general principles of the bill. 

The Deputy Presiding Officer (Alasdair 
Morgan): I am sure that I never glower, Mr 
Peacock. 

10:52 
John Farquhar Munro (Ross, Skye and 

Inverness West) (LD): I welcome the opportunity 
to speak about the Marine (Scotland) Bill. The bill 
has been a long time in coming and the Liberal 
Democrats have repeatedly called for it. Overall, it 
achieves its principal aim of finally delivering 
simplicity in a sector that has become increasingly 
complicated, with many different Government 
departments dealing with different marine 
consents.  

We must consider how the proposed legislation 
will affect certain industries. There needs to be a 
balance among the environment, the 
environmentalists and those who live and work in 
coastal communities. Fishermen and fish farmers 
need to have an interest in, and an input into, 
marine planning. They have practical knowledge, 
as they spend a great deal of time at sea, and an 
interest in ensuring that their industry has a 
sustainable future. That is why they must be 
included as much as possible in the establishment 
and workings of Marine Scotland.  

The bill will succeed only if stakeholders from all 
sides are involved in future planning for the marine 
environment. If we rely too heavily on scientists 
without adequately consulting those in the industry 
and drawing on their knowledge, we may harm the 
fishing and fish farming sectors. As we heard from 
my colleague Peter Peacock, SNH is trying to 
convince the local population and the fisherman 
that another special area of conservation is 
required around the island of Barra. I do not think 
that it is getting much support for its proposals. 
Instead, a conflict is developing between the local 
community, which depends on the sea, and a 
quango. 

The same argument applies to the development 
of Scotland‟s potential as leader in marine 
renewable energy generation. Scotland boasts 25 
per cent of Europe‟s tidal power and 10 per cent of 
its wave power resource. We must use that 
advantage to our best interest by allowing the 
industry to flourish and allowing Scotland to 
benefit from the employment that it would create, 
but to make that happen we need to consult the 
industry experts, not only environmentalists. 
Furthermore, we need a clear and coherent 
marine planning system to uphold substantial 
development. Although the bill makes gallant 
attempts at producing a clear code, it does not 
present strong guidelines and leaves the marine 
energy sector in uncertainty. 
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My Liberal Democrat colleagues and I do not 
support one aspect of the bill: the handing over of 
planning powers for fish farms to Marine Scotland. 
Planning consent for fish farms should be granted 
democratically at a local level so that the concerns 
of communities and other interests can be taken 
into account when planning information is asked 
for. Marine Scotland will undoubtedly be of great 
benefit for marine planning as a whole, but it will 
not be democratic and would ultimately be 
unresponsive to the needs of small communities in 
relation to the siting of fish farms, which is often 
controversial. 

I petition the Government again not to take any 
rash action on the management of seals. 
Fishermen and fish farmers need to retain the 
ability to cull seals under licence. Seal populations 
are at a high level and cause immense difficulty for 
all those who attempt to make their livelihoods 
from fishing and related activities. Any legislation 
that would restrict fishermen and fish farmers from 
responsibly protecting their businesses must be 
reconsidered. Seals are not the friendly, cuddly 
mammals that many people imagine them to be; 
they are prolific and aggressive killers that have 
decimated large areas of our inshore fishing 
grounds. Their numbers must be controlled. 

Overall, I welcome the proposals in the bill and 
look forward to the benefits that Marine Scotland 
will bring to our coastal communities. 

10:58 
Robin Harper (Lothians) (Green): John 

Farquhar Munro expressed concern about paying 
too much attention to scientists and marine 
science because it might slow things up. However, 
the problems that we face exist because we have 
consistently ignored scientists‟ advice not only for 
decades but for centuries. We must heed the 
scientific advice if we are to make any 
improvement in our marine environment. 

Many of the committee‟s recommendations on 
seals are to be warmly welcomed and their 
inclusion would represent a significant 
improvement in the bill‟s provisions. However, one 
proposal that has been brought to my attention 
causes concern because it represents a step 
backwards in relation to closed seasons. It is 
simply wrong—close to barbaric—to kill mammals 
that are accompanying their offspring and leave 
the vulnerable and defenceless pups to survive 
alone. That kind of approach would never be 
tolerated on land. We do not take cows away for 
slaughter as soon as they have calved or ewes 
just after they have lambed. Seal pups should not 
be deprived of their parents just after birth. We 
cannot ignore that point simply because the killing 
takes place at sea, and I will work with the 

committee to have an amendment accepted, I 
hope, at stage 2. 

I am delighted that the Marine (Scotland) Bill has 
reached stage 1 and welcome most of the 
committee‟s recommendations. There is a way to 
go before the bill is fully fit for purpose. I also 
welcome the cabinet secretary‟s apparently 
flexible approach. I hope that he continues to be 
flexible and to listen. 

The Scottish Association for Marine Science‟s 
recent report for Scottish Environment LINK 
makes it abundantly clear that the regulation of 
fishing activity is fundamental to any strategy that 
is designed to promote marine ecosystem 
recovery. In response to Liam McArthur‟s earlier 
comments, I say to him that we cannot have an 
MPA without it restricting fishing activity. In that 
regard, I cannot understand why the cabinet 
secretary keeps insisting that the legislative 
control of fisheries is unrelated to the bill. If marine 
protected areas are to mean anything, the cabinet 
secretary must make clear his intention to use 
legislative powers to restrict fishing activities within 
them, especially bottom trawling and dredging, 
which he has mentioned. 

Alasdair Allan (Western Isles) (SNP): The 
member rightly says that we should listen to 
scientists. Does he concede that we should also 
listen to communities and that one reason why the 
European Commission‟s proposals in Barra are so 
unpopular is that there is no obvious opportunity 
for the community to have a voice in the 
consultation process? 

Robin Harper: The Liberal Democrats have 
already voiced their concerns in that area. All that I 
have to say on that issue at present is that it is 
clearly up for further discussion. However, I 
believe that science is still being driven into a 
corner. If the point of the bill is to get healthy seas 
and restore the marine environment, the science 
must come first. 

We would be well advised to follow the UK 
Government‟s lead by altering the make-up of 
inshore fishery groups. I do not believe that we 
need to wait three or four years before we do that. 
Frankly, the position at the moment is absurd, 
because we have the fox in charge of the chicken 
coop. We must ensure that marine planning 
partnerships are constituted more sensibly. Elaine 
Murray and Bill Wilson made excellent speeches. I 
am so glad to hear scientists in the Rural Affairs 
and Environment Committee express strong views 
on how the bill is to be progressed. 

Another species that I believe deserves specific 
protection under the bill is the cetaceans. People 
are often surprised by the diversity in Scottish 
waters of cetacean species, including bottle-nosed 
dolphins, minke and killer whales, and humpback, 

664



20651  29 OCTOBER 2009  20652 

 

fin and sperm whales. The bill provides the perfect 
opportunity for Scotland to demonstrate how much 
we value those animals by designating our waters 
as a whale and dolphin sanctuary. I know that we 
and the UK are already signed up to the 
International Convention for the Regulation of 
Whaling, so such a sanctuary might seem 
extraneous, but it would send out a clear and 
strong message, and cost us nothing. 

Such a designation would also boost Scotland‟s 
burgeoning ecotourism businesses and send a 
strong message to the world‟s few remaining 
whaling nations that Scotland values and wishes 
to protect those cetaceans that live in and migrate 
through our waters. It may have been many years 
since whales and dolphins were actively hunted in 
Scottish waters, but they still find themselves 
under threat from development, pollution, loss of 
habitat and lack of food. If we can do anything to 
help those beautiful, peaceful, charismatic 
creatures, we should. I am confident that other 
parties in the Parliament will share that view, and I 
hope that other marine nations will be inspired to 
follow suit. 

For some, our marine environment provides a 
livelihood, from fishing to ecotourism; for others, it 
represents a chance to escape, relax and enjoy 
themselves, whether through the world-class surf 
in Thurso or international sailing competitions on 
the Forth. It also provides us with an enormous 
opportunity for renewable energy. 

Scotland‟s seas are an ocean of opportunity. 
Therefore, given the heavy demands on our coast 
and inshore and offshore waters, the Marine 
(Scotland) Bill must put environmental protection 
and enhancement at the heart of all decisions 
about how we use our seas. It is critical that the 
bill is designed not only to rein in activities that 
continue to damage our marine environment but to 
promote actively and effectively the regeneration 
and restoration of maximum biodiversity. I am glad 
that that long-term view seems to be shared by 
most of the speakers in the debate. 

11:04 
Stuart McMillan (West of Scotland) (SNP): I 

am delighted to take part in the debate, not as a 
member of the Rural Affairs and Environment 
Committee or as a scientist, but as someone with 
an interest in promoting Scotland—internally, and 
to the wider world—as a marine centre of 
excellence. I commend the Rural Affairs and 
Environment Committee for its valuable report and 
congratulate the Scottish Government on bringing 
the Marine (Scotland) Bill to the Parliament in the 
first place. I am delighted that legislation dealing 
with one of Scotland‟s major resources—the most 
important resource, of course, is its people—is 
being considered by the Parliament. I am sure 

that, whatever the outcome by the end of stage 3, 
Scotland will have a legislative environment in 
which our marine resource will be cherished for 
the long term. 

As a west of Scotland MSP, I do not have to 
look far to see water. I grew up in Inverclyde and I 
still stay there. I honestly do not believe that 
everyone in Inverclyde, including me for a while, 
has fully appreciated the beauty of the Clyde as 
well as its positive economic impact on the 
communities both north and south of the river, and 
the recreational benefits that the river brings. As a 
result, I will focus some comments on the River 
Clyde. Much of the river‟s shipbuilding industry 
has been decimated, for reasons that include the 
UK Government policy that nationalised and then 
privatised the industry, and the lower Clyde being 
designated for oil platforms just as the bottom fell 
out of platform construction. The death warrant for 
yards, with thousands of men being placed on the 
dole queue, was sealed by the Tories in the 
1980s. The river has therefore had a chequered 
history, to say the least. Thankfully, there is still a 
yard left on the lower Clyde—Ferguson‟s in Port 
Glasgow—but it does not seem to build many 
ships these days. It is clear that the river must not 
only be utilised in a different manner, but 
protected. 

My members‟ business debate in November 
2008 on sailing and recreational boating was the 
first debate on that issue in the Parliament. I was 
stunned that it took nine and a half years to have 
such a debate, particularly given that the Scottish 
coastline is more than 13,000km long and 
therefore of substantial interest to many of 
Scotland‟s communities. Since that debate, I have 
established the cross-party group in the Scottish 
Parliament on recreational boating and marine 
tourism to ensure that a voice can be provided for 
everyone who uses the Scottish marine resource. 
Next month, the group will discuss the Marine 
(Scotland) Bill and I look forward to 
representatives of Marine Scotland coming along 
to the meeting. 

I fully welcome the bill for three reasons. First, it 
aims to simplify legislation by consolidating some 
80 pieces of legislation. Secondly, the 
collaborative working relationship between the 
Scottish and Westminster Governments is to be 
commended. Thirdly, the Scottish Government‟s 
open approach during the consultation on 
“Sustainable Seas for All: a consultation on 
Scotland‟s first marine bill” was warmly welcomed 
outside this chamber. A representative of the 
Scottish boating alliance told me that asking the 
SBA for its views and opinions was an extremely 
positive approach that showed the Scottish 
Government‟s willingness to get stakeholders to 
participate in Scotland‟s legislative process. It also 
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showed that the Scottish Government wanted the 
bill to be the best that it could be from the outset. 

Having read the submissions from the SBA and 
the Royal Yachting Association Scotland, I know 
that those organisations have issues with aspects 
of the bill. I am sure that those issues will be 
discussed with Marine Scotland at next month‟s 
meeting of the cross-party group. Given the 
massive economic benefits—some £270 million—
that recreational boating brings to the Scottish 
economy, not to mention the sporting and health-
related benefits that it also brings, the Scottish 
Government should consider fully the input from 
the SBA and the RYAS. Further, as others have 
discussed, we learned recently that the Scottish 
Federation of Sea Anglers, which is a member of 
the SBA, estimates that sea angling brings in 
some £150 million to the Scottish economy. If we 
can get the bill correct, there is no reason why 
those substantial sums of money should not 
increase, thus benefiting communities the length 
and breadth of Scotland. 

I return to the subject of the Clyde. The 
Stornoway Gazette is not a publication that I read 
very often—we do not really get it in Greenock—
but an article in the paper was brought to my 
attention as I prepared for the debate. The 
article—”First Class Facilities for Yachties Make 
the Clyde Attractive”—encapsulated what is 
excellent about the River Clyde and some of the 
facilities that it offers. I do not sail, but having had 
three opportunities in my life to do so, I have 
learned that one does not need to be an oil 
oligarch to enjoy the pastime. In fact, recently I 
met constituents from a community-based sailing 
club who reiterated that point. However, I do not 
know whether we fully appreciate what we have 
on our doorstep. The article highlighted the 
excellent facilities at Troon and at the Largs yacht 
haven, the latter of which I can vouch for. 
However, if one considers facilities such as the Kip 
marina in Inverkip, the Fairlie quay marina and 
Ardrossan marina, to name just a few, it is clear 
that we have an abundance of top-quality, 
successful marina developments, which have set 
the standard for the rest of the country. 

I am sure that the Marine (Scotland) Bill can and 
will deliver for the whole country. I look forward to 
it complementing the fantastic facilities that we 
have in place on the River Clyde. I am sure that 
they can raise the bar across the rest of the 
country. 

11:10 
Jim Hume (South of Scotland) (LD): I 

welcome the chance to sum up this debate on the 
important subject of the Marine (Scotland) Bill. As 
Liam McArthur and John Farquhar Munro have 
stated, the Liberal Democrats broadly welcome 

the bill, which must of course complement the UK 
legislation, complex though that process may be. 
However, I regret the time that it has taken for the 
proposals to reach this stage. 

The debate has highlighted our marine and 
coastal environment, which contains many special, 
and some unique, landscapes of national and 
international renown. Our distinctive habitats, sea 
lochs and maerl beds are synonymous with 
Scotland. Scottish waters are among the most 
diverse in the world, given that they support some 
8,000 complex and more than 36,000 single-cell 
species and animals. The two examples that 
always come to my mind are the basking shark 
and the leather-back turtle. The latter species is 
threatened by our humble plastic bag, which it 
confuses for its jellyfish prey. 

As a South of Scotland MSP, like the Deputy 
Presiding Officer, I represent a region that 
contains a large part of the Scottish coastline. The 
mild Solway and Ayrshire coasts on the west and 
the East Lothian and Berwickshire coasts on the 
east are estimated to include—depending on how 
one measures such things—more than 600km of 
coastline. The Rural Affairs and Environment 
Committee‟s stage 1 report highlights the need to 
consider the Solway Firth as a single marine area, 
as recommended by the Solway Firth Partnership. 
Like Elaine Murray and John Scott, I agree with 
that proposal. I look to the Cabinet Secretary for 
Rural Affairs and the Environment to work with the 
Westminster Administration to draw up an agreed 
strategy, as hinted at in the Government‟s 
response to the committee‟s report and in the 
cabinet secretary‟s opening speech today. 

As well as helping biodiversity within our seas, 
the coastline provides important economic benefits 
in supporting communities through activities such 
as fishing, aquaculture and tourism. Fishing 
provides 16,000 jobs. Aquaculture generates a 
landing value of some £300 million from Scottish 
boats and a farm-gate value of £340 million. 
Indeed, Scotland produces about 90 per cent of 
the UK‟s farmed fish and shellfish. The opportunity 
for renewable energy from tidal and wave power is 
also huge and, as yet, untapped. Fishing is not 
only a vital industry for my region, but lies at the 
heart of many coastal communities. As such, 
fishing must be a major consideration in any 
marine legislative proposal. Liberal Democrats 
have consistently fought for the rights of Scottish 
fishermen, as we recognise that a balance must 
be struck between considering our natural 
environment and allowing Scotland‟s world-
renowned sustainable fishing industry to flourish. 

In addition, visitors to Historic Scotland‟s staffed 
coastal and island properties generate some £2.5 
million of income per annum. Recreational diving 
opportunities attract many thousands each year to 
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places such as St Abb‟s Head in Eyemouth—with 
its flora and shipwrecks, including a U-boat—and 
have given opportunities to companies such as 
Marine Quest, which was set up following fishing-
boat decommissioning. Offshore British oil and 
British gas support 164,000 jobs. There is cross-
party agreement that Scotland‟s seas should be 
managed in a coherent way that addresses social, 
economic and environmental factors. 

Some key issues need to be addressed through 
the bill. Scotland will now have responsibility for 
planning and conservation measures out to a 
distance of 200 nautical miles—as was originally 
suggested by Scottish Lib Dems—so an integrated 
system of marine spatial planning is needed. 
Crucially, those measures will build on current 
powers over sea fisheries and offshore renewable 
energy. Therefore, the Scottish Government must 
continue positive dialogue with UK ministers to 
achieve those benefits. Without a streamlined 
framework for coastal zone management, there 
has been increasing evidence of environmental 
degradation. A more integrated approach would 
reduce uncertainty and bring real benefits to all 
marine and coastal users. It is vital, therefore, that 
the Westminster and Holyrood bills complement 
each other. 

It is also vital to note that many of the bill‟s 
proposals were recommended by the advisory 
group on marine and coastal strategy, which is the 
task force that was established in 2005 under the 
chair of the Lib Dem minister, Ross Finnie. The 
AGMACS report of 2007 appears to have formed 
the cornerstone of the Government‟s proposals—
as is the case with many of the SNP 
Government‟s recent achievements. 

Given that the previous debate—on the marine 
bill consultation—highlighted the issue of licensing 
arrangements, I hope that the cabinet secretary 
can assure us that the licensing arrangements will 
be aligned with the measures to protect the marine 
environment that will be introduced under the UK‟s 
Marine and Coastal Access Bill. There are 
concerns that British gas and British oil have 
already been removed from the remit of the 
marine management organisation that will be 
established under that bill. There is also no 
guarantee that the MMO will have responsibility 
over carbon capture and storage. That suggests 
that the protection of the marine environment is 
not being sufficiently considered. Can the cabinet 
secretary confirm whether Marine Scotland will 
play a part in that? 

Licensing for offshore storage of natural gas and 
carbon dioxide needs to take full account of 
environmental risks and should integrate with 
future provisions for managing and protecting the 
marine environment. We should ensure that 
consultation with stakeholders takes place before 

licences are granted for the importation and 
storage of combustible gas and carbon dioxide. I 
ask the Cabinet Secretary for Rural Affairs and the 
Environment or the Minister for Environment—
whichever of them winds up the debate—to 
provide assurances that that is being considered. 

Around 50 per cent of respondents to the 
consultation believed that Marine Scotland should 
be established as a statutory body at arm‟s length 
from the Government, whereas the other 50 per 
cent believed that it should remain a Government 
body. Can ministers clarify, therefore, why they 
took the decision that they took? What measures 
will be taken to ensure the independence of any 
scientific advice? 

11:16 
Jamie McGrigor (Highlands and Islands) 

(Con): I refer members to my fishery interests in 
the members‟ register of interests. 

As my friend John Scott indicated in his opening 
speech, we strongly welcome the Scottish 
Government‟s intention to consolidate current 
marine legislation. We believe that the Scottish 
Government‟s legislation must be complementary 
to the Marine and Coastal Access Bill that is going 
through Westminster. That is a crucial 
requirement, which ministers must recognise. 

Scotland‟s marine environment is of huge 
importance to our country, especially my region of 
the Highlands and Islands. It is right that we take 
every possible step to protect and enhance our 
marine biosphere while recognising that people‟s 
livelihoods—and, thus, the future of many of our 
coastal communities—depend on sustainable 
utilisation of the marine resources. It is crucial that 
at all stages we involve key stakeholders, such as 
fishermen‟s associations and the representatives 
not only of conservation bodies but of the 
aquaculture and marine tourism sectors. They 
must all work together. 

Given that many members have mentioned 
marine protected areas, I want to raise a 
connected issue that relates to a proposed special 
area of conservation that is of huge concern to my 
constituents. I refer to the proposal to establish a 
marine SAC around east Mingulay and the Sound 
of Barra, which has been mentioned already. After 
I secured a members‟ business debate on a 
similarly controversial proposal in a nearby area 
during the first session of the Parliament, the idea 
was dropped at that time. I seem to remember 
standing shoulder to shoulder with the well-known 
SNP councillor from Barra, Donald Manford, in 
opposition to that proposal. Local people had 
enormous—and, I think, genuine—fears that the 
SAC could remove their ability to make a living 
from what they and other independent 
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organisations believed to be a sustainable fishery. 
Ministers rightly want decisions to be taken on the 
basis of science, but what happens when the 
constituents who have direct experience of 
conditions at sea question the accuracy of the 
science? What options are open to hard-pressed 
constituents who face the loss of income and 
livelihood? 

I agree with the Rural Affairs and Environment 
Committee‟s stage 1 report, which recommends 
“that provision be inserted into the Bill requiring the Scottish 
Ministers, when drawing up a marine conservation order for 
an MPA … to have regard … to social and economic 
factors”, 

which are the factors that affect people. That is a 
crucial point. I would also be interested to hear 
what lessons ministers believe they have learned 
from their experience of SACs that will improve the 
consultation on, and implementation of, MPAs. 

On the issue of seals, which other members 
have mentioned, let me repeat the comments that 
I made in the aquaculture debate. No one wants to 
see such beautiful mammals culled unnecessarily, 
but we need to respond to the fact that each year 
approximately 20,000 to 30,000 seal attacks take 
place on Scottish salmon farms. Last year, the 
industry admits that it was forced to shoot 489 
seals—the estimated figure from some lobbying 
groups has perhaps been exaggerated. Although 
the industry makes it clear that it wants to bring 
down that number by making significant 
investment in more sophisticated acoustic 
deterrents, it maintains that, from time to time, as 
a last resort, it needs to shoot persistent rogue 
seals that attack the nets. 

Of course, there are also seal attacks on our 
valuable wild salmon. The welfare of the salmon 
must surely be considered as well as that of the 
seal, and we should also consider the welfare of 
the people whose jobs depend on the fish farms 
and the wild fisheries. I support the fact that the bill 
will allow the culling of seals but only in particular 
circumstances and under strict licensing. 

On an issue of detail, aquaculture 
representatives have identified a small but, they 
believe, important technical omission from section 
98(f) of the bill, where there is a need to insert a 
phrase that allows the humane killing of seals to 
protect the health and welfare of farmed fish, 
because that protection is a requirement on 
farmers under the Animal Health and Welfare 
(Scotland) Act 2006. 

The minister will know that 58,000 young salmon 
escaped recently from a farm in Loch Striven in 
Argyll. That single escape, which was apparently 
caused by a hole in the net, is larger than all the 
escapes of last year, and it could be an ecological 

disaster for wild fish. The chief executive of the 
fish farm is quoted as saying: 

“As the fish are very small and young, it is unlikely they 
would survive in the wild.” 

However, what will happen if some of them do 
survive and they breed with the wild fish? They will 
surely introduce a weaker strain to our wild stock, 
which is already under pressure, as we have seen 
from the poor runs this year. Roger Brook of 
Rivers and Fisheries Trusts of Scotland said: 

“This is yet more proof that escapes, both major and 
minor, will persist until such time as the companies put the 
necessary resources into robust equipment and training … 
If the cages are located in open waters to which the natural 
wildlife … has access, then they must be capable of 
withstanding any attack.” 

Jon Gibb of the Lochaber district salmon fishery 
board, said: 

“After 20 years of serial escapes, the industry has proven 
that it is incapable of containing its fish.” 

I know that fish farming is important to Scotland, 
but it is also important that a proper code of good 
practice is law and that lessons are learned from 
the infectious salmon anaemia crisis in Shetland, 
which almost wiped out our indigenous salmon 
and smolt production industry. That industry is 
equally important to many of my constituents. It is 
vital that a code of good practice is followed and 
there should be severe penalties for any fish 
farmer who breaks it. Why should a few spoil the 
reputation of a good industry? 

The Deputy Presiding Officer: The member 
should wind up. 

Jamie McGrigor: On the subject of aquaculture, 
one other concern that industry representatives 
have put to me is that the bill proposes to 
introduce a universal licensing system for all 
marine activities except aquaculture. Why? There 
are worries that the proposal will result in 
additional complexity—  

The Deputy Presiding Officer: The member 
must sit down. 

Jamie McGrigor:—and inconsistency. Thank 
you, Presiding Officer. 

11:22 
Karen Gillon (Clydesdale) (Lab): The debate 

has been interesting and, in the main, remarkably 
consensual. The areas of concern as well as the 
areas of consent are broadly accepted by the 
Rural Affairs and Environment Committee and 
indeed by the parties in the chamber. That also 
reflects our discussions and deliberations with 
stakeholders. I add the thanks of members on the 
Labour benches to those which other members 
have expressed to both the stakeholders and the 
committee‟s clerking team and SPICe for all the 
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help and information that they have given to 
committee members, especially those, like me, 
whose constituencies do not contain any element 
of coastline. It has been a steep learning curve for 
us. 

We all recognise the value of our marine 
environment and we want to get the bill right. That 
is why I urge ministers to look again at the 
timetabling. I have made this point to previous 
Administrations as well as to the current one. 
Parliamentary scrutiny of bills is vital because we 
have only one chamber. If members receive the 
Government‟s response to a committee‟s stage 1 
report only late on the night before a morning 
debate, that does nothing to encourage effective 
scrutiny. Perhaps ministers could reflect on that 
and ensure that members are given at least 24 
hours to read and reflect on Government 
responses before we comment on them in the 
chamber. I know that the Cabinet Secretary for 
Rural Affairs and the Environment always wants to 
work with the committee, so I hope that he will 
take that point on board. 

The Scottish seas are a source of great pride to 
us all. One of the key issues in the marine debate 
is that there is a three-tier system between 
Scotland, the UK, and our international partners. It 
is imperative that that remains in place and we 
welcome the fact that the bill does not seek to rock 
the boat in that regard. Fish swim and boats move, 
so it is important to have a co-ordinated approach 
throughout the UK and with our international 
partners. However, there is clearly a case for 
Scotland-led legislation regarding certain sectors 
of activity. The bill‟s proposals are therefore 
broadly to be commended, including the new 
systems of marine planning, streamlined licensing, 
and the establishment of marine protected areas. 

As well as being a source of pride, our seas are 
a source of beauty, but they are also a source of 
economic activity for many of our coastal 
communities. That is why the committee‟s 
comments on genuine community engagement— 
which were articulated well by others, particularly 
Peter Peacock—are crucial in the area of policy 
that we are discussing. We need to take people 
with us. It seems to me that the dual mandate 
proposal to pursue economic prosperity alongside 
strict, regulated conservation through one 
Government body and the variety of stakeholders 
will be highly conflicting. The minister needs to 
explain how he proposes to ensure that there is a 
strong commitment to promoting both national 
economic development and the cultural and 
historical preservation of our seas, which are often 
on opposite sides of the debating table. It seems 
likely that, when the choice is polarised between 
prosperity and sustainability, as it will inevitably be 
in the discussions between local authorities, 
conservation groups and ministers, the short-term 

interests will trump the long-term interests. For the 
future of Scotland and its seas, we need to ensure 
that we take the long-term approach. 

One of the key issues in the committee‟s report 
is community engagement. The committee found 
from the evidence that it took that there are 
polarised views on certain issues and it is 
important that we ensure that the broadest 
possible range of people are represented. 
Paragraph 105 of the committee‟s report deals 
with the issue, but the ministerial response is not 
as positive as we hoped it would be. I am sure that 
we will return to the issue at stage 2, given the 
overwhelming evidence that we have had. 

The issue of seals clearly demonstrates those 
differences and debates. I appreciate John 
Farquhar Munro‟s comments. Indeed, only 
yesterday, we took evidence from marine 
scientists who outlined the impact that the seals 
are having on fish quotas and the availability of 
fish to our fishermen. John Scott and Jamie 
McGrigor outlined their concerns about fish 
farming and the potential impact on economic 
stability if our decisions are too stringent. 
However, Robin Harper passionately made the 
case for the seals. I agree with him that science is 
vital in that regard, or in any regard. My 
experience in 10 years as an elected member has 
been that lobbyists on both sides always overegg 
their pudding to make their case, so clear, 
independent scientific advice will be crucial to the 
committee when it makes decisions. 

As my colleague Elaine Murray articulated, the 
committee‟s consensus to date has been that 
seals need to be controlled but that that must be 
done as humanely as possible and that legal 
methods should be the last resort. When licences 
are made available, they should be issued only to 
those who can demonstrate high levels of 
marksmanship to prevent unnecessary suffering 
and the painful and prolonged death of the seal. 

Only yesterday, members received the Law 
Society of Scotland‟s concerns about sections 37 
and 38, on fixed monetary penalties and the 
appeals process. Its letter states: 

“The Society suggests that it would seem appropriate for 
a person in receipt of a notice to have a clear right to 
appeal to a Sheriff and that the current provisions within the 
draft Bill did not appear to be fair and reasonable.” 

Perhaps the minister will comment on that concern 
before stage 2, either when he sums up today or 
in a letter to the committee. 

For me, the key issue in the debate is the 
balance between the economic needs of our 
coastal communities and the needs of future 
generations to have a vibrant ecosystem. That is 
why a whole ecosystem approach is crucial to the 
debate. I understand our fishing communities‟ 

669



20661  29 OCTOBER 2009  20662 

 

concerns about their future economic activity, but 
we need to ensure that the fishing industry is 
sustainable for the long term, not just the short 
term. That is what the bill is about. It is about 
protecting our marine environment for future 
generations so that members, who are growing 
older in years, can be assured that those who 
come after us have a marine environment that 
they, too, will be able to celebrate, share and use 
for their purposes in a positive and sustainable 
way. 

I commend to members the stage 1 report and 
the bill. I am sure that a constructive approach 
ahead of and during stage 2 will lead to positive 
legislation at the end of the process. I look forward 
to working with ministers and the rest of the 
committee in that regard. 

11:30 
Richard Lochhead: There has been a lot of 

unanimity in the debate, which I welcome. Only 
the Liberal Democrats reverted to type from time 
to time. They said that everything was a bit too 
late, that there is not enough money, and that all 
the Government‟s successes are down to 
historical figures and Liberal Democrats in the 
annals of history. However, there has been 
unanimity on important issues. 

We all agree that Scotland is a marine and 
maritime nation. Members have underlined the 
relationship between many of our communities 
and our seas. Sometimes it is good to take a step 
back and think for a moment about the importance 
of Scotland‟s seas to our people. It is estimated 
that we have the biggest share of Europe‟s 
coastline. We have 20 per cent—a fifth—of 
Europe‟s waters and some of the most important 
and biggest shares of Europe‟s seal populations. 
We have some of Europe‟s richest and most 
valuable fish stocks in our waters and a growing 
sea angling fraternity that has a big future—we are 
determined to develop sea angling with a new 
strategy, which we are discussing with that sector. 
We have the potential for the biggest offshore 
renewables industry in Europe. That will be 
extremely important in the 21st century. There is 
the economic role that our ports and harbours and 
marine transport play, and we have, of course, the 
biggest oil and gas sector in Europe. Many of 
Europe‟s most rare and unique habitats and 
species lie beneath our waves, and we must 
protect them for future generations. We have more 
than 6,500 species of plants and animals in our 
waters, including 22 species of porpoises, whales 
and dolphins. We must protect precious species 
and habitats such as the tall sea pen, the flame 
shell, native oyster beds and the deep-sea sponge 
communities. Our scientists deem all of those to 

be under threat. I hope that the bill will help us to 
protect them. 

There is also historical heritage beneath our 
waves. Members have spoken about Scapa Flow 
and the remaining wrecks of the German high 
seas fleet, which attract tourists and divers and 
are good for the local economy. I was impressed 
by recent images of HMS Campania, which was 
the first-ever aircraft carrier—it was converted 
from an 1892 Cunard liner. The first flight from it 
took place on 5 May 1915 and it was lost in 
November 1918. I hope that the bill will shine a 
light on the heritage that lies beneath our waves, 
which not many people know about. The people of 
Scotland are fascinated by Scotland‟s seas and 
what lies beneath the waves.  

Wildlife tourism is a growing sector of the 
economy. Spey Bay in my constituency is 
attracting tens of thousands of visitors every year 
to witness the local dolphin populations. We all 
recognise the importance of Scotland‟s seas to the 
people of Scotland. 

I wish that we had full control out to 200 nautical 
miles so that we could further streamline marine 
activities and the relevant regulations in Scotland. 
However, following negotiations with the UK 
Government, we have won executive devolution 
and we are now in the driving seat for marine 
planning and nature conservation out to 200 
nautical miles. I take issue with those who think 
that, even with the powers that we will have under 
the bill, we are not doing enough streamlining. We 
are streamlining the arrangements for marine 
renewables, for instance, and there are numerous 
other examples of streamlining. Where possible, 
Marine Scotland will be the first point of contact for 
marine licensing issues. There is the food and 
environmental protection legislation, and coastal 
protection licences now form a new single licence. 
Section 36 consents for renewable marine energy 
projects are to be considered at the same time as 
marine licences. Once the bill is passed, activities 
with a low environmental risk can be registered 
rather than have to be licensed. Therefore, there 
will be streamlining for important marine sectors. 

In my opening remarks I mentioned that the 
committee did not take a unanimous view on 
aquaculture, but we believe that the position that is 
reflected in the bill is the best way forward. It will 
enable any local authority that wishes Marine 
Scotland to take responsibility for aquaculture 
licensing to do so. However, if local authorities 
wish to retain that power for reasons of local 
accountability, they can do that. I welcome the fact 
that many members support that position. 

Perhaps seals represent the best example of an 
area in which we have to strike a careful balance 
between conservation and allowing some 
economic activities to continue. I welcome the 
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many comments that members have made about 
our having struck a balance. I reassure members 
who think that we need to go further that the 
Government will have a general power through the 
bill to amend licensing conditions. That means that 
we can address issues that members have raised. 
There will also be a code of practice, to which 
those who are issued with licences will have to 
adhere. We will be able to debate the content of 
that code of practice in the future. 

Jamie McGrigor: During the first parliamentary 
session, I think that Ross Finnie, who was a 
minister, mentioned the possibility of a seal 
commission. Has the minister given any more 
thought to that possibility? 

Richard Lochhead: The bill mentions seal 
management plans, of course. We believe that 
they are a huge step forward in addressing issues 
relating to Scotland‟s seal populations. 

Many members have mentioned the debate 
about whether duties should be included in the bill, 
as against ministers simply taking powers in a 
number of areas. As I mentioned in my opening 
remarks, we have an open mind about where we 
should stipulate duties in the bill and where 
amendments might be possible in that regard. We 
will discuss that with the committee in the weeks 
ahead. I echo the comments of my UK counterpart 
at Westminster, made in the past couple of days, I 
think. The point was made that the more duties 
that are placed on ministers through legislation, 
the more effectively a lawyers charter will be 
created. I do not think that any member wants to 
go down that road. There may be a case for 
introducing duties for ministers in some areas, but 
we want to avoid that in other areas if possible. 

I remind members that by establishing marine 
protected areas we will acknowledge the value of 
those areas of the marine environment that we 
think are precious and need to be protected. If we 
wished to go a step further and to introduce 
restrictions, we would have to introduce a marine 
conservation order. Of course, the Parliament will 
have full opportunity to scrutinise such orders to 
ensure that factors that members have mentioned 
are taken into account. There will be a full process 
in the Parliament for such orders. I hope that that 
addresses concerns that members have 
expressed.  

Marine Scotland, which will be the champion of 
Scotland‟s seas, will play a leading role on some 
of those issues. Members have mentioned that. 
We set up Marine Scotland to avoid a further 
year‟s delay while we waited for the bill to go 
through Parliament. Most people acknowledge—
the stakeholders groups do—that getting it up and 
running as soon as possible was a good idea.  

Members have expressed concerns about the 
independence of the science that Marine Scotland 
will use. Only last week, Marine Scotland 
advertised for members of the science advisory 
board that is being established to ensure that 
independent scientific advice will be mainstreamed 
into the workings of Marine Scotland. I hope that 
that reassures members. 

I remind members that the marine strategy 
framework directive, which, as I mentioned earlier, 
will be transposed into Scottish law, will put an 
obligation on the Scottish Government and all UK 
Administrations to establish an ecologically 
coherent network of marine protected areas. The 
Convention for the Protection of the Marine 
Environment of the North-East Atlantic—the 
OSPAR convention—which Scotland has already 
signed up to through the UK Government, also 
places such an obligation on the Scottish and UK 
Governments. 

I hope that I have addressed the key issues that 
members have raised. Again, I thank the 
committee for all its hard work, and I thank all our 
stakeholders and the general public, who have 
taken an intense interest in the bill. The bill has 
attracted comments from many members of the 
public in the past year or so. 

I have listened carefully to the points that 
members have made and we will take forward 
many of those ideas. We will reflect on the 
comments that have been made by members of 
the Rural Affairs and Environment Committee and 
by other members in the chamber. As I have said, 
the Scottish Government intends to lodge 
amendments at stage 2, and that dialogue will 
continue in the weeks ahead. 

Our seas are very special, as the chamber has 
acknowledged. Our seas will feed the nation in the 
decades ahead and they will power our nation, 
helping us to tackle climate change. We need our 
seas and our seas need us to protect them—that 
is what the bill is all about. I thank members for 
supporting it at stage 1. 
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Marine (Scotland) Bill: Financial 
Resolution 

11:40 
The Presiding Officer (Alex Fergusson): The 

next item of business is consideration of business 
motion S3M-4518, in the name of John Swinney, 
on the financial resolution for the Marine 
(Scotland) Bill. I call Richard Lochhead to move 
the motion. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Marine (Scotland) 
Bill, agrees to any expenditure of a kind referred to in Rules 
9.12.3(b)(ii) and (iii) and 9.12.4 of the Parliament‟s 
Standing Orders arising in consequence of the Act.—
[Richard Lochhead.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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1

Marine (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Schedule 1 
Sections 6 to 41 Schedule 2 

Sections 42 to 122 Schedule 3 
Sections 123 to 146 Schedule 5 

Section 147 Schedule 4 
Section 148 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

After section 2 

Peter Peacock 
 

97 After section 2, insert— 

<PART 

GENERAL DUTIES 

Sustainable development 

In exercising any function that affects the Scottish marine area under this Act or any 
other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must act in the way best calculated to further the achievement of sustainable 
development, so far as is consistent with the purpose of the function concerned.> 

Peter Peacock 
 

113 After section 2, insert— 

<Protection and enhancement of health of Scottish marine area 

(1) In exercising any function that affects the Scottish marine area under this Act or any 
other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must act in the way best calculated to protect and enhance the health of the Scottish 
marine area, so far as is consistent with the purpose of the function concerned. 

(2) Such actions must have regard to any obligations under EU or international law that 
relate to the conservation or improvement of the marine environment.> 
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Peter Peacock 
 

99 After section 2, insert— 

<Delivery of marine ecosystem objectives 

In exercising any function that affects the Scottish marine area under this Act or any 
other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must act in the way best calculated to deliver marine ecosystem objectives, so far as is 
consistent with the purpose of the function concerned.> 

 

Robin Harper 
 

100 After section 2, insert— 

<Application of precautionary principle 

In exercising any function that affects the Scottish marine area under this Act or any 
other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must apply the precautionary principle, so far as is consistent with the purpose of the 
function concerned.> 

 

Peter Peacock 
 

112 After section 2, insert— 

<Mitigation of and adaptation to climate change  

In exercising any function that affects the Scottish marine area under this Act, the 
Climate Change (Scotland) Act 2009 (asp 12), or any other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must act in a way best calculated to mitigate, and adapt to, climate change so far as is 
consistent with the purpose of the function concerned.>  

Section 3 

Elaine Murray 
 

1 In section 3, page 1, line 24, leave out from <may> to <area,> in line 2 on page 2 and insert 
<must prepare and adopt in accordance with schedule 1 a national marine plan for the Scottish 
marine area. 

(  ) The Scottish Ministers may> 
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Liam McArthur 
 

2 In section 3, page 2, line 7, after <policies> insert <and programmes> 

John Scott 
 

19 In section 3, page 2, line 7, leave out <(however expressed)> 

Elaine Murray 
 

3 In section 3, page 2, line 8, at end insert— 

<(  ) states the Scottish Ministers’ policies and programmes for and in connection with 
the protection and enhancement of the area to which the plan applies,> 

Elaine Murray 
 

114 In section 3, page 2, line 10, at end insert— 

<(  ) includes a spatial strategy being, in the case of a national marine plan, a general 
statement of the proposed use and development of the Scottish marine area or, in 
the case of a regional marine plan, a detailed statement of the proposed use and 
development of the area of the relevant marine region, 

(  ) includes maps, diagrams and illustrations as determined by the Scottish Ministers 
to be appropriate to the purpose of the plan.>  

Robin Harper 
 

101 In section 3, page 2, line 11, leave out from <may> to the end of line 12 and insert <must 
include— 

(a) marine ecosystem objectives, and 

(b) objectives relating to the mitigation of, and adaptation to, climate change. 

(  ) A national marine plan may include economic and social objectives, where these are 
consistent with the objectives in subsection (3).> 

 

Liam McArthur 
 

102 In section 3, page 2, line 11, leave out <may> and insert <must> 

Liam McArthur 
 

115 In section 3, page 2, line 11, leave out from <may> to end of line 12 and insert <or (as the case 
may be) a regional marine plan must include— 

(a) economic, social, and marine ecosystems objectives, and objectives relating to the 
mitigation of, and adaptation to, climate change, 

(b) an assessment of the condition of the relevant marine area at the time of the plan’s 
preparation,  

(c) the policies and programmes best calculated to achieve the objectives set out in 
paragraph (a), and 
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(d) a list of those public authorities or persons responsible for implementing the 
policies and programmes referred to in paragraph (c).> 

Liam McArthur 
 

4 In section 3, page 2, line 12, at end insert <, and 

(  ) state the programmes to be pursued to secure these objectives.> 

Richard Lochhead 
 

20 In section 3, page 2, line 12, at end insert— 

<(  )  objectives relating to the mitigation of, and adaptation to, climate change.> 

John Scott 
 

21 In section 3, page 2, line 13, leave out from <designate> to end of line 15 and insert <provide that 
the Scottish marine area is to be divided into Scottish marine regions; and any such order must 
identify the borders of each Scottish marine region.> 

Richard Lochhead 
 

22 In section 3, page 2, line 16, leave out subsection (5) 

Elaine Murray 
 

5 In section 3, page 2, line 17, leave out <, unless relevant considerations indicate otherwise> 

After section 3 

Richard Lochhead 
 

23 After section 3, insert— 

<Conformity of marine plans with other documents 

(1) A national marine plan and a regional marine plan must be in conformity with any 
marine policy statement currently in effect for the Scottish marine area, unless relevant 
considerations indicate otherwise. 5 

(2) A regional marine plan must be in conformity with any national marine plan currently in 
effect, unless relevant considerations indicate otherwise. 

(3) For the purposes of this Part, a marine policy statement is “currently in effect” for the 
Scottish marine area if— 

(a) the statement has been adopted by the Scottish Ministers in accordance with 10 
Schedule 5 to the 2009 Act, 

(b) the statement has been published in accordance with paragraph 12 of that 
Schedule, 

(c) the statement has not been replaced by a later marine policy statement (see section 
45(3) of that Act), 15 

(d)  the Scottish Ministers have not withdrawn from the statement in accordance with 
section 48 of that Act, and 
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(e) the statement has not been withdrawn (by virtue of the withdrawal of the 
Secretary of State in accordance with that section).> 

Elaine Murray 
 

23A As an amendment to amendment 23, line 3, leave out <in conformity> and insert <consistent> 

Elaine Murray 
 

23B As an amendment to amendment 23, line 6, leave out <in conformity> and insert <consistent> 

Elaine Murray 
 

116 After section 3, insert— 

<National Planning Framework 

In section 3A(2) of the Town and Country Planning (Scotland) Act 1997 (c.8), after 
“land” insert “and the Scottish marine area”.> 

Schedule 1 

Richard Lochhead 
 

24 In schedule 1, page 75, line 7, at end insert— 

<(  ) to the Secretary of State, 

(  ) to the Department of the Environment in Northern Ireland> 

Richard Lochhead 
 

25 In schedule 1, page 75, line 11, at end insert— 

<(  ) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 
to England, to the Secretary of State, 

(  ) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 
to Northern Ireland, to the Department of the Environment in Northern Ireland> 

Richard Lochhead 
 

26 In schedule 1, page 75, line 12, after <paragraph> insert— 

 <“adjacent to England” and “adjacent to Northern Ireland”, in relation to areas of 
sea within the seaward limits of the territorial sea of the United Kingdom, are to 
be construed in accordance with subsections (4) to (9) of section 317 of the 2009 
Act,> 

Elaine Murray 
 

117 In schedule 1, page 75, leave out lines 23 and 24 
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Elaine Murray 
 

103 In schedule 1, page 75, line 28, at end insert <, and 

(  ) where area A adjoins an area of sea within the seaward limits of the territorial sea 
of the United Kingdom adjacent to— 

(i) England, the plan is compatible with any marine plan which applies to that 
adjoining area as prepared and adopted by the Secretary of State, 

(ii) Northern Ireland, the plan is compatible with any marine plan which 
applies to that adjoining area as prepared and adopted by the Department of 
the Environment in Northern Ireland.> 

Elaine Murray 
 

118 In schedule 1, page 75, line 35, leave out <statement of public participation> and insert 
<participation statement> 

Elaine Murray 
 

119 In schedule 1, page 75, line 36, leave out <(an “SPP”)> 

Elaine Murray 
 

120 In schedule 1, page 76, line 1, leave out <An SPP> and insert <A participation statement> 

Elaine Murray 
 

121* In schedule 1, page 76, line 1, leave out from <for> to <preparation> in line 2 and insert <as to 
when consultation is likely to take place and with whom, its likely form, and the steps to be taken 
to involve the general public in the stages of preparation or review> 

Elaine Murray 
 

122 In schedule 1, page 76, line 4, leave out <An SPP> and insert <A participation statement> 

Elaine Murray 
 

123 In schedule 1, page 76, line 6, leave out <an SPP> and insert <a participation statement> 

Elaine Murray 
 

124 In schedule 1, page 76, line 8, leave out <an SPP> and insert <a participation statement> 

Elaine Murray 
 

125 In schedule 1, page 76, line 10, leave out <An SPP> and insert <A participation statement> 

Elaine Murray 
 

126 In schedule 1, page 76, line 21, leave out <An SPP> and insert <A participation statement> 

Elaine Murray 
 

127 In schedule 1, page 76, line 23, leave out <An SPP> and insert <A participation statement> 
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Elaine Murray 
 

128 In schedule 1, page 76, line 32, leave out <an SPP> and insert <a participation statement> 

Elaine Murray 
 

129 In schedule 1, page 76, line 35, leave out <an SPP> and insert <a participation statement> 

Elaine Murray 
 

130 In schedule 1, page 76, line 35, leave out second <SPP> and insert <participation statement> 

Richard Lochhead 
 

27 In schedule 1, page 77, line 17, at end insert— 

<(  ) the requirement under section (Conformity of marine plans with other documents) 
(1) for a national marine plan to be in conformity with any marine policy 
statement currently in effect for the Scottish marine area unless relevant 
considerations indicate otherwise,> 5 

Elaine Murray 
 

27A As an amendment to amendment 27, line 3, leave out <in conformity> and insert <consistent> 

Elaine Murray 
 

131 In schedule 1, page 77, line 21, leave out <SPP> and insert <participation statement> 

Richard Lochhead 
 

28 In schedule 1, page 77, line 28, leave out <Scotland> and insert <the United Kingdom or the UK 
marine area> 

Richard Lochhead 
 

29 In schedule 1, page 77, line 32, at end insert— 

<(  ) the requirement under section (Conformity of marine plans with other 
documents)(1) for a regional marine plan to be in conformity with any marine 
policy statement currently in effect for the Scottish marine area unless relevant 
considerations indicate otherwise,> 5 

Elaine Murray 
 

29A As an amendment to amendment 29, line 3, leave out <in conformity> and insert <consistent> 

Richard Lochhead 
 

30 In schedule 1, page 77, line 33, leave out <3(5)> and insert <(Conformity of marine plans with 
other documents)(2)> 

Elaine Murray 
 

132 In schedule 1, page 77, line 39, leave out <SPP> and insert <participation statement> 
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Richard Lochhead 
 

31 In schedule 1, page 78, line 7, leave out <Scotland> and insert <the United Kingdom or the UK 
marine area> 

Elaine Murray 
 

133 In schedule 1, page 78, line 20, leave out <SPP> and insert <participation statement> 

Elaine Murray 
 

134 In schedule 1, page 79, line 15, leave out <draft> and insert <proposed> 

Richard Lochhead 
 

32 In schedule 1, page 79, leave out lines 17 and 18 

Elaine Murray 
 

135 In schedule 1, page 79, line 17, leave out <draft> and insert <proposed plan> 

Richard Lochhead 
 

33 In schedule 1, page 79, line 19, leave out <relevant period> and insert <period for Parliamentary 
consideration> 

Elaine Murray 
 

136 In schedule 1, page 79, line 19, leave out <draft> and insert <proposed plan> 

Richard Lochhead 
 

34 In schedule 1, page 79, line 22, leave out from <relevant> to end of line 23 and insert <period for 
Parliamentary consideration” means the period of 40 days beginning on the day on which a copy 
of the draft plan is laid before the Parliament under sub-paragraph (2); and in reckoning that 
period no account is to be taken of any time during which the Parliament is— 

(a) dissolved,  5 

(b)  in recess for more than 4 days.> 

John Scott 
 

34A As an amendment to amendment 34, line 2, leave out <40> and insert <90> 

Elaine Murray 
 

34B As an amendment to amendment 34, line 2, leave out <40> and insert <60> 

Elaine Murray 
 

34C As an amendment to amendment 34, line 3, leave out <draft> and insert <proposed> 
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Elaine Murray 
 

137 In schedule 1, page 79, line 28, leave out <draft> and insert <proposed plan> 

Elaine Murray 
 

138 In schedule 1, page 79, line 29, leave out <draft> and insert <proposed plan> 

Elaine Murray 
 

139 In schedule 1, page 80, line 7, at end insert— 

<(  ) The Scottish Ministers must lay a copy of the adopted national marine plan before 
the Parliament as soon as is reasonably practicable after the plan’s adoption.> 

Section 6 

Elaine Murray 
 

6 In section 6, page 3, line 3, at end insert— 

<(  ) Following withdrawal of a national marine plan, the Scottish Ministers must prepare and 
adopt in accordance with schedule 1 a new national marine plan for the Scottish marine 
area as soon as is reasonably practicable.> 

Richard Lochhead 
 

35 In section 6, page 3, line 4, leave out subsection (5) 

Elaine Murray 
 

7 In section 6, page 3, line 6, leave out <may come> and insert <comes> 

After section 6 

Richard Lochhead 
 

36 After section 6 insert— 

<Effect of withdrawal from or of marine policy statement or of national marine plan 

(1)  Where the Scottish Ministers withdraw from a marine policy statement in accordance 
with section 48 of the 2009 Act, or a marine policy statement is withdrawn (by virtue of 
the withdrawal of the Secretary of State under that section), the withdrawal does not 
affect— 

(a)  the continuing validity or effect of a national marine plan or regional marine plan, 
or 

(b)  until such time as a new marine policy statement is in effect in relation to the 
Scottish marine area, the construction of any national or regional marine plan. 

(2) Where the Scottish Ministers withdraw a national marine plan, the withdrawal does not 
affect— 

(a)  the continuing validity or effect of a regional marine plan, or 
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(b) until such time as a new national marine plan is in effect, the construction of any 
regional marine plan.> 

Section 7 

Richard Lochhead 
 

37 In section 7, page 3, line 38, at end insert— 

<(  ) The reference— 

(a) in subsection (2)(a)(i) to the cultural characteristics of the Scottish marine area 
includes a reference to characteristics of the area which are of a historic or 
archaeological nature, 

(b) in subsection (2)(b)(i) to the cultural characteristics of a Scottish marine region 
includes a reference to characteristics of the region which are of a historic or 
archaeological nature.>  

Section 8 

Elaine Murray 
 

140* In section 8, page 4, line 10, leave out from <either> to end of line 22 and insert <a group 
comprising— 

(a) such public authority (or 2 or more public authorities acting together) with an 
interest in the Scottish marine region to which the regional marine plan applies as 
the Scottish Ministers consider appropriate, 

(b) persons nominated by any such public authority, 

(c) persons nominated by the Scottish Ministers.> 

 

Robin Harper 
 

141 In section 8, page 4, line 16, at end insert— 

<(  ) Where the Scottish Ministers designate delegable functions to a group of persons under 
subsection (2)(b), the Scottish Ministers must ensure that the group of persons 
comprises representatives of those persons with an interest in the use of the relevant 
Scottish marine region for— 

(a) the protection and enhancement of the marine environment,  

(b) recreational purposes, and  

(c) commercial purposes.> 

Robin Harper 
 

142 In section 8, page 4, line 22, at end insert— 

<(  ) Where a direction designates a public authority under paragraph 8(2)(a), such a direction 
must include— 
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(a) a statement of reasons setting out the grounds for designating a public authority, 
in preference to a group of persons under subsection (2)(b), 

(b) a requirement for the public authority so designated to consult on the exercise of 
its functions for the relevant Scottish marine region with representatives of those 
persons with an interest in— 

(i) protecting and enhancing the marine environment within that region, 

(ii) using the region for recreational purposes, and 

(iii) using the region for commercial purposes, 

(c)  a requirement for the public authority so designated to have regard to any 
representations made to it under paragraph (b).> 

Elaine Murray 
 

143 In section 8, page 4, line 38, after <to> insert <adopt and> 

Richard Lochhead 
 

38 In section 8, page 4, leave out line 40 

After section 8 

Robin Harper 
 

144 After section 8, insert— 

<Directions under section 8: laying a draft before the Parliament 

(1) The Scottish Ministers must not give a direction under section 8 unless they have 
complied with the requirements of this section.  

(2) The Scottish Ministers must— 

(a) lay before the Parliament a copy of the draft direction, and 

(b) specify the relevant period in relation to the draft on or before the day on which 
they lay the copy. 

(3) In this section, “the relevant period” is the period specified by the Scottish Ministers 
under subsection (2)(b). 

(4) In settling the text of the direction the Scottish Ministers must have regard to any 
representations received on the content of the draft direction from any member of the 
Parliament.> 

Section 11 

Elaine Murray 
 

8 In section 11, page 5, line 34, leave out <relevant> and insert <material> 

Karen Gillon 
 

145 In section 11, page 5, line 34, at end insert— 
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<(  ) If a public authority intends to make an authorisation or enforcement decision otherwise 
than in accordance with the appropriate marine plans, it must consult with any delegate 
designated under section 8 for the relevant marine region prior to confirming its 
decision.> 

Liam McArthur 
 

9 In section 11, page 5, line 36, leave out <state> and insert <publish> 

Section 12 

Liam McArthur 
 

10 In section 12, page 6, line 33, after <policies> insert <and programmes> 

Liam McArthur 
 

11 In section 12, page 6, line 34, after <policies> insert <and programmes> 

Section 15 

Richard Lochhead 
 

39 In section 15, page 8, line 32, at end insert— 

<“marine policy statement” is to be construed in accordance with sections 44 and 
47 of the 2009 Act,> 

Section 17 

Stuart McMillan 
 

146 In section 17, page 9, line 38, at end insert— 

<To carry out any development within the Scottish Marine area, either in the sea or 
on or under the seabed, that might adversely affect the safety of navigation.> 

Karen Gillon 
 

147 In section 17, page 10, line 7, at end insert— 

<To undertake any activity that is listed as a registrable activity within any 
regulations made under section 25, but cannot be registered by virtue of section 
25(2)(ba).>  

Karen Gillon 
 

148 In section 17, page 10, line 13, at end insert— 

<(  ) nothing therein is to be taken to apply to sea fishing by any method> 

Richard Lochhead 
 

40 In section 17, page 10, line 15, at end insert— 
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<(  ) In deciding whether to make an order under subsection (3), the Scottish Ministers must 
have regard to— 

(a) the need to protect the environment, 

(b) the need to protect human health, 5 

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant.> 

 

Peter Peacock 
 

40A As an amendment to amendment 40, line 6, leave out <interference with legitimate uses of the 
sea> and insert <serious interference with safety of navigation> 

Peter Peacock 
 

40B As an amendment to amendment 40, line 6, at end insert— 

<(  ) the need to mitigate, and adapt to, climate change,> 

After section 17 

Karen Gillon 
 

149 After section 17, insert— 

<Pre-application consultation 

Pre-application consultation: preliminary 

(1) The Scottish Ministers may by regulations prescribe classes or descriptions of licensable 
marine activity. 

(2) Where a licensable marine activity is of such a class or description, section (pre-
application consultation: compliance) applies to a prospective applicant for a marine 
licence in respect of that activity.  

(3) Regulations under subsection (1) may also make provision— 

(a) as to the right of a prospective applicant for a marine licence to notify the Scottish 
Ministers requiring a statement from them as to whether or not, in their opinion, 
the activity in respect of which the licence is being sought is of such a class or 
description, 

(b) as to the manner in which— 

(i) notification under paragraph (a) is to be exercised, including provision as to 
the information that the prospective applicant is to provide, 

(ii) a statement under paragraph (a) is to be provided, including provision as to 
when a statement must be provided following receipt of sufficient 
information to determine the matter,  

(c) as to the power of the Scottish Ministers to require further information in order to 
determine the application, 
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(d) as to the effect of a statement under paragraph (a), including, the circumstances in 
which section (pre-application consultation: compliance), despite subsection (2), 
does not apply to a prospective applicant following provision of a statement that 
the activity is not of such a class or description, 

(e) as to any other matter the Scottish Ministers consider necessary or expedient for 
the purposes of this section.> 

 

Karen Gillon 
 

150* After section 17, insert— 

<Pre-application consultation: compliance 

(1) A person to whom this section applies (“the prospective applicant”) must give notice 
that an application for a marine licence is to be submitted. 

(2) A period of at least 12 weeks must elapse between giving the notice and the prospective 
applicant submitting the application. 

(3)  Notice under subsection (1) must contain— 

(a) a description in general terms of the activity to be carried out, 

(b) a plan or chart showing the outline of the location at which the activity is to be 
carried out (including, as appropriate, the route to be taken in order to carry out 
the activity), which is sufficient to identify the location, 

(c) details as to how the prospective applicant is to be contacted, 

(d) such other information as may be prescribed by regulations made by the Scottish 
Ministers. 

(4) Regulations may— 

(a) require that the notification be given to persons specified in the regulations, 

(b) specify persons who are to be consulted as respects a proposed application and 
what form that consultation is to take. 

(5) Different provision may be made under subsection (4) for different cases or classes of 
case or for different parts of the Scottish marine area.  

(6) The Scottish Ministers may, provided that they do so within 21 days of having received 
the notification, notify the prospective applicant that they require (either or both)— 

(a) that the notification under subsection (1) be given to persons additional to those 
specified under subsection (4) (specifying in the notification who those persons 
are), 

(b) that consultation additional to that required by virtue of subsection (4)(b) be 
undertaken as regards the proposed development (specifying in the notification 
what form that consultation is to take). 

(7) In considering whether to give notification under subsection (6), the Scottish Ministers 
are to have regard to the nature, extent and location of the proposed activity, and to the 
likely effects at and in the vicinity of that location, of its being carried out.> 
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Karen Gillon 
 

151* After section 17, insert— 

<Pre-application consultation report 

(1) A person who, before submitting an application for a marine licence, was required to 
comply with section (pre-application consultation: compliance) and who proceeds to 
submit that application must prepare a report as to what has been done to effect such 
compliance. 

(2) A report under subsection (1) is to be in such form as the Scottish Ministers may by 
regulations prescribe.>  

Section 18 

Liam McArthur 
 

152 In section 18, page 10, line 27, leave out from beginning to <expedient> in line 28 and insert <as 
they may reasonably require> 

Liam McArthur 
 

153 In section 18, page 10, line 29, at end insert— 

<(  ) Where, despite subsection (3), the applicant has been unable to provide sufficient 
evidence by way of information or articles to satisfy the Scottish Ministers as to how 
they should determine the application, the Scottish Ministers may require the applicant 
to permit such investigations, examinations or tests as they may reasonably require to 
enable them to determine the application.> 

Section 19 

Liam McArthur 
 

12 In section 19, page 11, line 8, at end insert <, and must include publication on a website specified 
by the Scottish Ministers> 

Liam McArthur 
 

104 In section 19, page 11, line 18, leave out subsection (6)  

Section 20 

Peter Peacock 
 

154 In section 20, page 11, line 27, leave out <interference with legitimate uses of the sea> and insert 
<serious interference with safety of navigation> 

Peter Peacock 
 

155 In section 20, page 11, line 27, at end insert— 

<(  ) mitigate, and adapt to, climate change, 
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Section 23 

Liam McArthur 
 

156* In section 23, page 14, line 4, leave out from <the> to end of line 9 and insert— 

<(  ) since the granting of the licence, there has been— 

(i) a significant change in circumstances relating to the environment or human 
health, 

(ii) a significant increase in scientific knowledge relating to either of those 
matters, or 

(iii) a significant change in circumstances affecting the safety of navigation, 
and 

(  ) allowing any activity permitted by the licence in any manner permitted or not 
prohibited by the licence would pose a significant risk to the environment or 
human health. 

(  ) In subsection (3), “the environment” includes the historic environment.> 

Section 24 

Richard Lochhead 
 

41 In section 24, page 14, line 29, at end insert— 

<(  ) In deciding whether to make an order under subsection (1), the Scottish Ministers must 
have regard to— 

(a) the need to protect the environment, 

(b) the need to protect human health, 5 

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant.> 

 

Peter Peacock 
 

41A As an amendment to amendment 41, line 6, leave out <interference with legitimate uses of the 
sea> and insert <serious interference with safety of navigation> 

Note: amendment 41B was incorrectly numbered as 42B in the daily list of new amendments 
lodged on 13 November 

Peter Peacock 
 

41B* As an amendment to amendment 41, line 6, at end insert— 

<(  ) the need to mitigate, and adapt to, climate change,> 

Elaine Murray 
 

105 In section 24, page 14, line 31, at end insert <, including— 
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(a) representatives of those persons with an interest in the protection and 
enhancement of the Scottish marine area,  

(b) representatives of those persons with an interest in the use of the area for 
commercial purposes, and  

(c) Scottish Natural Heritage. 

(  ) The Scottish Ministers must have regard to any representations made to them under 
subsection (4).> 

Section 25 

Elaine Murray 
 

15 In section 25, page 14, line 33, leave out <may> and insert <must> 

Elaine Murray 
 

16 In section 25, page 14, line 37, leave out <may> and insert <must> 

Karen Gillon 
 

157 In section 25, page 15, line 4, at end insert— 

<(ba) make provision for circumstances where an activity that would otherwise be a 
registrable activity requires a marine licence under section 16.> 

 

Elaine Murray 
 

158 In section 25, page 15, line 4, at end insert— 

<(  ) make provision for circumstances where an activity that would otherwise be a 
registrable activity should not be registered where it is considered by the Scottish 
Ministers that— 

(i) the impact on the environment of activities that are already registered (and, 
as the case may be, in combination with licensed activities), is such that the 
specified environmental impact threshold defined in the regulations is 
exceeded, or 

(ii) with the addition of the activity for which registration is sought, the 
specified environmental impact threshold defined in the regulations would 
be exceeded.> 

Elaine Murray 
 

106 In section 25, page 15, line 15, at end insert <, including— 

(a) representatives of those persons with an interest in the protection and 
enhancement of the Scottish marine area,  

(b) representatives of those persons with an interest in the use of the area for 
commercial purposes, and  

(c) Scottish Natural Heritage. 
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(  ) The Scottish Ministers must have regard to any representations made to them under 
subsection (4).> 

Section 27 

Richard Lochhead 
 

42 In section 27, page 15, line 28, leave out subsections (1) to (4) and insert— 

<(1A) This section applies where— 

(a) a person who proposes to carry out an activity must first make both— 

(i) an application for a marine licence, and 

(ii) an application for consent under section 36 of the Electricity Act (consent 
for construction etc. of generating stations) (a “generating station 
application”) in relation to the activity or other works to be undertaken in 
connection with the activity,  

(b) the person makes both applications, or one of them, and 

(c) the Scottish Ministers— 

(i) decide that both applications are to be considered together and, as the case 
may be, if only one of the applications has been made that it is not to be 
considered without the other, and 

(ii) give the person notice of their decision. 

(1B) Both of the applications are to be considered together; but this is subject to any 
provision that may be made in an order under subsection (1C). 

(1C) The Scottish Ministers may by order do any of the following— 

(a) provide that such procedural provisions of this Part as are specified in the order 
are not to apply to the person’s application for the marine licence, 

(b) provide that such procedural provisions of the Electricity Act as are so specified 
are to apply to the application instead, 

(c) modify the procedural provisions of the Electricity Act in their application to the 
marine licence by virtue of paragraph (b), 

(d) in relation to cases where the Scottish Ministers come to the conclusion that either 
the application for the marine licence or the generating station application is not 
going to be made, make additional provision modifying either— 

(i) such procedural provisions of this Part as are specified in the order, or 

(ii) such procedural provisions of the Electricity Act as are specified in the 
order.> 

After section 28 

Richard Lochhead 
 

43 After section 28, insert— 

<Submarine cables 

(1) This section applies where a stretch of exempt submarine cable— 
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(a) is proposed to be laid, 

(b) is in the course of being laid, 

(c) has been laid, 

beyond the seaward limits of the territorial sea. 

(2) The Scottish Ministers must grant any application made to them for a marine licence for 
the carrying on of a licensable marine activity in the course of laying any stretch of the 
cable in the Scottish marine area. 

(3) The Scottish Ministers have the same powers to attach conditions to a marine licence 
granted by virtue of subsection (2) as they have in relation to any other marine licence 
(see section 22(1) to (3)). 

(4) Nothing in this Part applies to anything done in the course of maintaining any stretch of 
the cable in the Scottish marine area. 

(5) For the purposes of this section a submarine cable is “exempt” unless it is a cable 
constructed or used in connection with any of the following— 

(a) the exploration of the UK sector of the continental shelf, 

(b) the exploitation of the natural resources of that sector, 

(c) the operations of artificial islands, installations and structures under the 
jurisdiction of the United Kingdom, 

(d) the prevention, reduction or control of pollution from pipelines. 

(6) In this section— 

 “natural resources” means— 

(a) the mineral and other non-living resources of the sea bed and subsoil, 
together with 

(b) living organisms belonging to sedentary species, 

 “living organisms belonging to sedentary species” means organisms which, at the 
harvestable stage, are either— 

(a) immobile on or under the sea bed, or 

(b) unable to move except in constant physical contact with the sea bed or the 
subsoil, 

 “UK sector of the continental shelf” means the areas for the time being designated 
by an Order in Council under section 1(7) of the Continental Shelf Act 1964 
(c.29).> 

Section 29 

Robin Harper 
 

107 In section 29, page 16 line 26, leave out <person who applies for a marine licence> and insert 
<appropriate person> 

Karen Gillon 
 

159 In section 29, page 16, line 27, after <licence> insert— 
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<(  ) any person whose economic interest is adversely affected by the grant of a marine 
licence,> 

Robin Harper 
 

108 In section 29, page 16, line 30, at end insert— 

<(  ) as to the meaning of “appropriate person” in subsection (1),> 

Section 32 

Richard Lochhead 
 

44 In section 32, page 18, line 5, at end insert <and>  

Richard Lochhead 
 

45 In section 32, page 18, line 7, leave out from <and> to end of line 9 

Section 34 

Elaine Murray 
 

46 In section 34, page 19, line 3, leave out <serious> 

Elaine Murray 
 

47 In section 34, page 19, line 4, leave out <serious> 

Elaine Murray 
 

48 In section 34, page 19, line 5, leave out <serious> 

Peter Peacock 
 

160 In section 34, page 19, line 5, leave out <legitimate uses of the sea> and insert <safety of 
navigation> 

Section 35 

Peter Peacock 
 

161 In section 35, page 19, leave out line 27 and insert— 

<(  ) serious interference with safety of navigation> 

Richard Lochhead 
 

49 In section 35, page 19, line 34, after <remedial> insert <or compensatory>  

Richard Lochhead 
 

50 In section 35, page 19, line 37, after <remedial> insert <or compensatory> 
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Richard Lochhead 
 

51 In section 35, page 20, line 1, leave out subsection (6) and insert— 

<(6) In subsection (5)(b) and (c) “remedial or compensatory steps” means steps taken (or to 
be taken) for any one or more of the purposes mentioned in subsection (7) (whether or 
not the steps are taken at or near the place where the harm or interference mentioned in 
subsection (3)(c) has been, is being, or is likely to be, caused or the activity in respect of 5 
which the notice is issued is or has been carried on). 

(7) The purposes are— 

(a) protecting the environment,  

(b) protecting human health,  

(c) preventing interference with legitimate uses of the sea,  10 

(d) preventing or minimising, or remedying or mitigating the effects of, the harm or 
interference mentioned in subsection (3)(c),  

(e) restoring (whether in whole or in part) the condition of any place affected by that 
harm or interference to the condition, or a condition reasonably similar to the 
condition, in which the place would have been had the harm or interference not 15 
occurred,  

(f) such purposes not falling within the preceding paragraphs as the Scottish 
Ministers consider appropriate in all the circumstances of the case.> 

Peter Peacock 
 

51A As an amendment to amendment 51, line 10, leave out <interference with legitimate uses of the 
sea> and insert <serious interference with safety of navigation> 

Note: amendment 51B was incorrectly numbered as 52B in the daily list of new amendments 
lodged on Friday 13 November 

Peter Peacock 
 

51B* As an amendment to amendment 51, line 10, at end insert— 

<( ) the need to mitigate, and adapt to, climate change,> 

Section 38 

Richard Lochhead 
 

52 In section 38, page 22, line 3, leave out <it was> and insert <the penalty is proposed to be> 

Karen Gillon 
 

162 In section 38, page 22, line 13, at end insert— 

<(  ) Provision to secure the result in subsection (2)(e) must secure that any appeal is to be 
considered by— 

(a) a court, 

(b) a tribunal chaired by a legally qualified person, or 
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(c) a legally qualified person.> 

Section 40 

Richard Lochhead 
 

53 In section 40, page 23, leave out lines 1 to 3 

Richard Lochhead 
 

54 In section 40, page 23, line 4, leave out from <(or> to <accepted)> in line 6 

Richard Lochhead 
 

55 In section 40, page 23, line 19, leave out <(2)(c) or (d)> and insert <(2)(d)> 

Richard Lochhead 
 

56 In section 40, page 23, line 20, leave out <, or accept an undertaking offered by,> 

Richard Lochhead 
 

57 In section 40, page 23, line 25, leave out <or accept an undertaking> 

Richard Lochhead 
 

58 In section 40, page 23, line 26, leave out subsection (5) and insert— 

<(  ) Provision to secure the result in subsection (2)(d) must also include provision for— 

(a) the person on whom the notice of intent is served to be able to offer an 
undertaking as to action to be taken by that person (including the payment of a 
sum of money) to benefit any person affected by the offence,  

(b) the Scottish Ministers to be able to accept or reject such an undertaking, and 

(c) the Scottish Ministers to take any undertaking so accepted into account in their 
decision.> 

Karen Gillon 
 

163 In section 40, page 23, line 39, at end insert— 

<(  ) Provision to secure the result in subsection (2)(f) must secure that any appeal is to be 
considered by— 

(a) a court, 

(b) a tribunal chaired by a legally qualified person, or 

(c) a legally qualified person.> 

Schedule 2 

Richard Lochhead 
 

59 In schedule 2, page 82, leave out lines 2 and 3 
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Section 42 

Elaine Murray 
 

164 In section 42, page 24, line 14, at end insert— 

<(  ) The Scottish Ministers’ power, under subsection (1), to delegate the function of 
determining whether to grant or refuse a licence for a licensable marine activity includes 
the power to delegate the function of determining whether to grant or refuse a licence 
for a particular type of licensable marine activity (for example marine fish farming).> 

Elaine Murray 
 

165* In section 42, page 24, line 15, leave out from <either> to end of line 26 and insert <a group 
comprising— 

(a) such public authority (or 2 or more public authorities acting together) with an 
interest in the Scottish marine region to which the regional marine plan applies as 
the Scottish Ministers consider appropriate, 

(b) persons nominated by any such public authority, 

(c) persons nominated by the Scottish Ministers.> 

John Scott 
 

166* In section 42, page 25, line 6, at end insert— 

<(  ) section 27(1C) (making orders for a special procedure for applications relating to 
certain electricity works).> 

Section 45 

Richard Lochhead 
 

60 In section 45, page 26, line 23, after <of> insert <marine> 

Richard Lochhead 
 

61 In section 45, page 26, line 34, after <licensable> insert <marine> 

Liam McArthur 
 

17 In section 45, page 27, line 2, at end insert <and must include publication on a website specified 
by the Scottish Ministers> 

Richard Lochhead 
 

62 In section 45, page 27, line 6, leave out from <be> to end of line 7 and insert <adversely affect 
the confidentiality of commercial or industrial information where such confidentiality is provided 
by law to protect a legitimate commercial interest.> 
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Section 46 

Peter Peacock 
 

18 In section 46, page 27, line 32, leave out <legitimate uses of the sea> and insert <safety of 
navigation> 

Section 50 

Richard Lochhead 
 

63 In section 50, page 29, line 30, leave out <the purpose of> and insert <any one or more of the 
following purposes> 

Richard Lochhead 
 

64 In section 50, page 29, line 34, at end insert— 

<(d) preventing or minimising, or remedying or mitigating the effects of, any harm or 
interference falling within subsection (2),  

(e) restoring (whether in whole or in part) the condition of any place affected by any 
such harm or interference to the condition, or a condition reasonably similar to the 5 
condition, in which the place would have been had the harm or interference not 
occurred. 

(2) The harm or interference mentioned in subsection (1)(d) and (e) is any of the following 
which has been, is being, or is likely to be, caused by the carrying on of the licensable 
marine activity— 10 

(a) harm to the environment, 

(b) harm to human health,  

(c) interference with legitimate uses of the sea.> 

 

Peter Peacock 
 

64A As an amendment to amendment 64, leave out line 13, and insert— 

<(  ) serious interference with safety of navigation> 

Peter Peacock 
 

64B As an amendment to amendment 64, line 13, at end insert— 

<(  ) the need to mitigate, and adapt to, climate change> 

Section 51 

Richard Lochhead 
 

65 In section 51, page 29, line 37, leave out from <substance> to end of line 6 on page 30 and insert 
<of the following substances— 

(a) any marine chemical treatment substance,  
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(b) any marine oil treatment substance,  

(c) any marine surface fouling cleaner. 

(  ) In this section— 

 “marine chemical treatment substance” means any substance used or intended to 
be used for treating chemicals— 

(a) on the surface of the sea or of the sea bed,  

(b) in the case of a wash-off substance, on any surface of a marine structure,  

 “marine oil treatment substance” means any substance used or intended to be used 
for treating oil on the surface of the sea,  

 “marine surface fouling cleaner” means any substance used or intended to be used 
for removing surface fouling matter— 

(a) from the surface of the sea or of the sea bed,  

(b) in the case of a wash-off substance, from any surface of a marine structure 
or vessel at times when the structure or vessel is in the sea or on the sea 
bed,  

 “surface fouling matter” means any fouling, and includes, in particular— 

(a) any algae, 

(b) any surface oil or chemical residue,  

 “surface oil or chemical residue” means any residual matter on a surface after the 
removal, or substantial removal, of any oil or chemical (whether by natural 
processes, or by treatment, or in any other way), 

 “wash-off substance”, in relation to a maritime structure or vessel, means any 
substance which, if used on a surface of the maritime structure or vessel, will or 
might (whether in whole or to a significant extent)— 

(a) be removed from that surface, and 

(b) be deposited in the sea,  

 whether by natural processes, or by treatment, or in any other way.> 

Section 54 

Elaine Murray 
 

167 Leave out section 54 

Section 63 

Richard Lochhead 
 

66 In section 63, page 35, line 27, leave out <located, or believed to be located,> and insert <which 
is, or which they are satisfied may be, located> 
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Section 66 

Richard Lochhead 
 

67 In section 66, page 36, line 24, leave out subsection (1) and insert— 

<(1A) This section applies where the Scottish Ministers have made a designation order (or an 
order amending or revoking any such order).   

(1B) The Scottish Ministers must publish notice of the making of the order. 

(1C) The notice under subsection (1B) must— 

(a) be published in such a manner as the Scottish Ministers consider is most likely to 
bring the order to the attention of any persons likely to be affected by the making 
of it,  

(b) give an address at which a copy of the order may be inspected.> 

Richard Lochhead 
 

68 In section 66, page 36, line 28, leave out <every designation> and insert <the> 

Richard Lochhead 
 

69 In section 66, page 36, line 28, leave out <one of their offices> and insert <the address specified 
under subsection (1C)(b)> 

Richard Lochhead 
 

70 In section 66, page 36, line 30, leave out <a designation> and insert <the> 

After section 68 

Bill Wilson 
Supported by: Peter Peacock, Elaine Murray 
 

109 After section 68, insert— 

<Duties relating to network 

  Creation of network of conservation sites 

(1) In order to contribute to the achievement of the objective in subsection (2), the Scottish 
Ministers must designate areas as Nature Conservation MPAs under section 58. 

(2) The objective is that the areas designated as Nature Conservation MPAs by the Scottish 
Ministers, taken together with any areas designated as marine conservation zones under 
section 116 of the 2009 Act and any relevant conservation sites in the UK marine area, 
form a network which satisfies the conditions in subsection (3). 

(3) The conditions are— 

(a) that the network contributes to the conservation or improvement of the marine 
environment in the UK marine area, 

(b) that the features which are protected by the sites comprised in the network 
represent the range of features present in the UK marine area, 
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(c) that the designation of sites comprised in the network reflects the fact that the 
conservation of a feature may require the designation of more than one site. 

(4) For the purposes of subsection (2), the following are “relevant conservation sites”— 

(a) any European marine site, 

(b) any European offshore marine site, 

(b) the whole or part of any site of special scientific interest, 

(c) the whole or part of any Ramsar site. 

(5) When complying with the duty imposed by subsection (1), the Scottish Ministers must 
have regard to any obligations under EU or international law that relate to the 
conservation or improvement of the marine environment. 

(6) Before the end of the period of 2 months beginning with the date on which this section 
comes into force, the Scottish Ministers must— 

(a) prepare a statement setting out such principles relating to the achievement of the 
objective in subsection (2) as the Scottish Ministers intend to follow when 
complying with the duty imposed by subsection (1), and 

(b) lay of copy of the statement before the Parliament. 

(7) A statement prepared by the Scottish Ministers under this section may also set out other 
matters relating to the achievement of that objective which they intend to take into 
account when complying with the duty imposed by subsection (1). 

(8) The Scottish Ministers must— 

(a) keep under review any statement they have prepared under this section, and, 

(b) if they consider it appropriate in consequence of a review, prepare a revised 
statement of the principles referred to in subsection (6)(a) and lay a copy of it 
before the Parliament. 

(9) In this section— 

“European offshore marine site” means any site within the meaning of the 
Offshore Marine Conservation (Natural Habitats, &c) Regulations 2007 (S.I. 
2007/1842), 

“feature” means— 

(a) marine flora or fauna, 

(b)  marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 

 “Ramsar site” has the same meaning as in section 37A of the Wildlife and 
Countryside Act 1981 (c.69), 

 “site of special scientific interest” includes a site within the meaning of Part 2 of 
the Wildlife and Countryside Act 1981.> 
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Section 71 

Richard Lochhead 
 

71 In section 71, page 39, line 1, leave out <the exercise of any of its functions> and insert <any of 
its functions is such that the exercise of the function> 

Richard Lochhead 
 

72 In section 71, page 39, line 4, at end insert— 

<(3A) Subject to subsection (3C), subsection (3B) applies in any case where a public authority 
intends to do an act which is capable of affecting (other than insignificantly) any feature, 
purpose, asset or process mentioned in paragraphs (a) to (d) of subsection (1). 

(3B) If the authority believes that there is or may be a significant risk of the act hindering the 
achievement of the objectives or purpose mentioned in subsection (2)(a), the authority 
must notify the Scottish Ministers and (if appropriate) Scottish Natural Heritage of that 
fact. 

(3C) Subsection (3B) does not apply where— 

(a) in relation to acts of a particular description— 

(i) Scottish Natural Heritage has given advice or guidance to the authority 
under section 69,  

(ii) the Scottish Ministers have given advice or guidance to the authority under 
section 70, 

(b) the act which the authority intends to do is an act of that description, and 

(c) the advice or guidance has not ceased to apply.  

(3D) Where the authority has given notification under subsection (3B), it must wait until the 
expiry of 28 days beginning with the date that the Scottish Ministers and (if appropriate) 
Scottish National Heritage are notified (and if such notification is given on different 
dates, the later of those dates) before deciding whether to do the act.  

(3E) Subsection (3D) does not apply where— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of the 
period referred to in that subsection, or 

(b) the authority thinks that there is an urgent need to act.> 

Richard Lochhead 
 

73 In section 71, page 39, line 5, leave out <the> and insert <a public> 

Richard Lochhead 
 

74 In section 71, page 39, line 19, after <(3)> insert <, (3B)> 

Section 85 

Richard Lochhead 
 

75 In section 85, page 49, line 3, at end insert— 
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<(2A) The Scottish Ministers may by order amend this section so as to remove, or restrict the 
application of, the defence provided by subsection (2).> 

Section 86 

Richard Lochhead 
 

76 In section 86, page 49, line 11, leave out <structure,> and insert <installation, and> 

Richard Lochhead 
 

77 In section 86, page 49, leave out line 12  

Section 87 

Bill Wilson 
 

168 In section 87, page 49, line 27, leave out from beginning to <all> in line 28 and insert <A marine 
management scheme must be established for each> 

Bill Wilson 
 

169 In section 87, page 50, line 1, leave out <relevant authority’s (or authorities’) functions> and 
insert <functions of a relevant authority (or of 2 or more relevant authorities acting together)> 

Bill Wilson 
 

170 In section 87, page 50, line 17, after <area> insert <directed in writing by the Scottish Ministers 
to establish a marine management scheme (whether on its own or together with another relevant 
authority or other relevant authorities)> 

Section 91 

Richard Lochhead 
 

78 In section 91, page 51, line 20, leave out <Marine and Coastal Access Act 2009 (c.00)> and insert 
<2009 Act> 

Richard Lochhead 
 

171 In section 91, page 52, line 20, leave out from <an> to the end of line 26 and insert <the objective 
in section (Creation of network of conservation sites)(2).>  

Richard Lochhead 
 

172 In section 91, page 52, leave out lines 28 to 30 

Richard Lochhead 
 

173 In section 91, page 52, leave out lines 35 and 36 
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Section 92 

Richard Lochhead 
 

79 In section 92, page 53, line 1, leave out <Marine and Coastal Access Act 2009 (c.00)> and insert 
<2009 Act> 

Richard Lochhead 
 

80 In section 92, page 53, line 18, leave out <Marine and Coastal Access Act 2009> and insert 
<2009 Act> 

Section 94 

Richard Lochhead 
 

81 In section 94, page 53, line 33, at end insert— 

 <“animal” includes any egg, larva, pupa or other immature stage of an animal,>  

Section 97 

Richard Lochhead 
 

82 In section 97, page 55, line 23, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

83 In section 97, page 55, line 26, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

84 In section 97, page 55, line 28, leave out <or an authorisation granted under section 107> 

Section 107 

Richard Lochhead 
 

85 In section 107, page 58, line 23, leave out from first <any> to <prevent> and insert <a person to 
enter land in order to kill or take seals in accordance with a seal licence granted for the purpose of 
preventing> 

Section 117 

Richard Lochhead 
 

86 In section 117, page 61, line 10, leave out <and 84> and insert <, 84, 95 and 100(4),> 

Richard Lochhead 
 

87 In section 117, page 61, line 37, at end insert— 

 <“vessel” does not include aircraft.> 
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Section 126 

Richard Lochhead 
 

88 In section 126, page 66, line 26, at end insert— 

<(  ) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require that person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 
considers would facilitate the exercise in relation to that person of any power conferred 
by section 125 or this section.> 

Richard Lochhead 
 

89 In section 126, page 66, line 29, leave out <Marine and Coastal Access Act 2009 (c.00)> and 
insert <2009 Act> 

Section 141 

Richard Lochhead 
 

90 In section 141, page 71, leave out lines 26 and 27. 

Richard Lochhead 
 

91 In section 141, page 72, line 4, at end insert— 

<( ) any aircraft,> 

Section 142 

Richard Lochhead 
 

92 In section 142, page 72, line 21, leave out <Part> and insert <Act> 

Section 145 

Richard Lochhead 
 

93 In section 145, page 73, line 33, at end insert  

<(  ) an order under section 85(2A),> 

Section 146 

Richard Lochhead 
 

94 In section 146, page 74, line 2, at end insert— 

 <“the 2009 Act” means the Marine and Coastal Access Act 2009 (c.00),> 

Richard Lochhead 
 

95 In section 146, page 74, line 10, at end insert— 
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 <“marine installation” means any artificial island, installation or structure (other 
than a vessel),> 

Richard Lochhead 
 

96 In section 146, page 74, line 12, at end insert— 

 <“UK marine area” has the meaning given in section 40 of the 2009 Act,> 

Schedule 4 

Elaine Murray 
 

174 In schedule 4, page 87, line 18, at end insert— 

<Town and Country Planning (Scotland) Act 1997 (c.8) 

(1) The Town and Country Planning (Scotland) Act 1997 is amended as follows. 

(2) In section 26— 

(a) in subsection (1), the words “or the operation of a marine fish farm in the 
circumstances specified in section 26AA” are repealed, 

(b) in subsection (6)— 

(i) after “any”, where it occurs for the third time, there is inserted “inland”, 

(ii) the words from “which”, where it first occurs, to “miles”, where it first 
occurs, are repealed, 

(iii) for the definition of “inland waters”, there is substituted ““inland waters” 
means waters which do not form part of the sea, as defined in section 2 of 
the Marine (Scotland) Act 2009 (asp 00),” 

(iii) the definition of “nautical miles” is repealed, 

(c) subsections (6C) to (6J) are repealed. 

(3) Section 26AA is repealed. 

(4) Section 31A is repealed. 

(5) In section 275— 

(a) in subsection (4), for the words“(6A) and (6C), 31A” there is substituted “and 
(6A)”, 

(b) in subsection (5A), the words “or (6C)” are repealed.> 

Long Title 

Peter Peacock 
 

110 In the long title, page 1, line 1, leave out <functions and activities in> and insert <the sustainable 
development of> 

Peter Peacock 
 

111 In the long title, page 1, line 3, after <protection> insert <and enhancement> 
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SP Bill 25-G1                                                        Session 3 (2009) 
 

Marine (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the first day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

General duties 
97, 113, 99, 100, 112, 110, 111 

Requirement to prepare marine plans 
1, 6, 7 

 
Notes on amendments in this group 

 Amendment 7 is pre-empted by amendment 35 in the group “Marine planning: 
relationship between marine plans and other documents” 

Marine planning: content of marine plans 
2, 19, 3, 114, 101, 102, 115, 4, 20, 10, 11 

 
Notes on amendments in this group 

 Amendment 101 pre-empts amendments 102 and 115. Amendment 102 pre-
empts amendment 115 

Marine planning: designation of whole marine area 
21 

Marine planning: relationship between marine plans and other documents 
22, 5, 23, 23A, 23B, 103, 27, 27A, 28, 29, 29A, 30, 31, 35, 36, 39 
 

Notes on amendments in this group 
 Amendment 22 pre-empts amendment 5. 

Marine planning: relationship with National Planning Framework 
116 
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Marine planning: notification and consultation 
24, 25, 26  

Marine planning: participation statement 
117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133 

Marine planning: consideration of draft by the Parliament 
134, 32, 135, 33, 136, 34, 34A, 34B, 34C, 137, 138, 139, 143 
 

Notes on amendments in this group 
Amendment 32 pre-empts amendment 135  
Amendments 34A and 34B are direct alternatives 

Marine planning: review of plans and delegation 
37, 38 

Marine planning and licensing: directions and orders to delegates 
140, 141, 142, 144, 165 
 

Notes on amendments in this group 
Amendment 140 pre-empts amendment 141 

Decisions of public authorities affected by marine plans 
8, 145, 9 

Marine licensing: licensable activities 
146, 148 

Marine licensing: registrable activities 
147, 15, 16, 157, 158, 106 

Marine licensing: considerations of Scottish Ministers 
40, 40A, 40B, 154, 155, 41, 41A, 41B, 105, 160, 161, 51A, 51B, 18, 64A, 64B 

Marine licensing: pre-application procedures 
149, 150, 151 

Marine licensing: application, notification, variation, suspension, revocation and 
transfer of licence 
152, 153, 12, 104, 156 

Marine licensing: electricity works and submarine cables 
42, 43, 166 

Marine licensing: appeals against licensing decisions 
107, 159, 108 

Marine licensing: offences and enforcement 
44, 45 
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Marine licensing: compliance notices 
46, 47, 48 

Marine licensing: enforcement notices and remedial action 
49, 50, 51, 63, 64 

Marine licensing: monetary penalties 
52, 162, 53, 54, 55, 56, 57, 58, 163, 59 

Marine licensing: fishfarming 
164, 167, 174 

Marine licensing: marine licensing information 
60, 61, 17, 62 

Marine licensing: testing for substances 
65 

Marine protection and enhancement: historic MPAs 
66 

Marine protection and enhancement: publicity in relation to designation orders 
67, 68, 69, 70 

Marine protection and enhancement: duties relating to network 
109, 168, 169, 170, 171, 172, 173 

Marine protection and enhancement: duties of public authorities in relation to 
marine protection areas 
71, 72, 73, 74 

Marine protection and enhancement: defences to offences under sections 82, 83 
and 84 
75, 76, 77, 93 

Definitions 
78, 79, 80, 81, 87, 89, 90, 91, 94, 95, 96 

Conservation of seals 
82, 83, 84, 85, 86 

Common enforcement powers: powers of seizure 
88 

Crown application 
92 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

28th Meeting, 2009 (Session 3) 
 

Wednesday 18 November 2009 
 
Present: 
 
Karen Gillon Liam McArthur 
Alasdair Morgan Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Maureen Watt (Convener) Bill Wilson 
 
Also present: Robin Harper; Stuart McMillan 
 
Marine (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 1). 
 
The following amendments were agreed to (without division): 97, 1, 20, 22, 23, 24, 
25, 26, 121, 27, 28, 29, 30, 31, 32, 33, 34, 139, 6, 35, 36, 37, 38, 39, 40, 149, 150, 
151, 41, 42, 43, 44, 45, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63 and 
64.  

  
Amendment 102 was agreed to (by division): (For 4, Against 4, Abstentions 0; 
amendment agreed to on casting vote). 

  
The following amendments were disagreed to (by division):  

 100 (For 0, Against 8, Abstentions 0) 
 2 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 4 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 140 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 141 (For 0, Against 8, Abstentions 0) 
 142 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 144 (For 3, Against 4, Abstentions 1) 
 10 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 11 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 152 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 153 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 156 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 15 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 164 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 

 
The following amendments were moved, and with the agreement of the Committee, 
withdrawn: 21, 116, 117, 134, 8, 146, 147, 40A, 107 and 46. 

  
The following amendments were not moved: 113, 99, 112, 19, 3, 114, 101, 23A, 23B, 
103, 118, 119, 120, 122, 123, 124, 125, 126, 127, 128, 129, 130, 27A, 131, 29A, 132, 
133, 136, 34A, 34B, 34C, 137, 138, 143, 145, 9, 148, 40B, 12, 104, 154, 155, 41A, 
41B, 105, 16, 157, 158, 106, 159, 108, 47, 48, 160, 161, 51A, 51B, 162, 163, 165, 
166, 17, 18, 64A, 64B,167 and 65. 
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The following amendments were pre-empted: 115, 5, 135 and 7.  

  
Sections 1, 2, 4, 5, 9, 10, 11, 12, 13, 14, 16, 18, 19, 20, 21, 22, 23, 25, 26, 28, 29, 30, 
31, 33, 34, 36, 37, 39, 41, 42, 43, 44, 46, 47, 48, 49, 51, 52, 53, 54 and 55 were 
agreed to without amendment. 

  
Section 3, schedule 1, sections 6, 7, 8, 15, 17, 24, 27, 32, 35, 38, 40, schedule 2 and 
sections 45 and 50 were agreed to as amended. 

  
The Committee ended consideration of the Bill for the day, section 55 having been 
agreed to. 
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Scottish Parliament 

Rural Affairs and Environment 
Committee 

Wednesday 18 November 2009 

[THE CONV ENER opened the meeting at 10:02] 

Marine (Scotland) Bill: Stage 2 
The Convener (Maureen Watt): I welcome 

everyone to the committee‟s 28th meeting of the 
year, the main purpose of which is to consider 
amendments at stage 2 of the Marine (Scotland) 
Bill. I remind everyone to turn off mobile phones 
and BlackBerrys, as they impact on the 
broadcasting system. 

For agenda item 1, members should have in 
front of them their copy of the bill and copies of the 
marshalled list and the groupings. I welcome the 
cabinet secretary and his officials. 

Sections 1 and 2 agreed to. 

After section 2 

The Convener: The first group of amendments  
is on general duties. Amendment 97, in the name 
of Peter Peacock, is grouped with amendments  
113, 99, 100, 112, 110 and 111.  

Peter Peacock (Highlands and Islands) (Lab): 
With the exception of amendment 100, I will speak 
to all the amendments in the group,  which seek to 
create general duties sections that are designed to 
strengthen the bill‟s provisions by placing high-
level duties on ministers and public authorities.  
They cover sustainable development, the health of 
the Scottish marine area, the delivery  of 
ecosystem objectives and the mitigation of climate 
change. The final two amendments in the group 
seek to change the long title to make it clear that  
the bill is to do with sustainable development and 
the enhancement—not just the protection—of the 
marine environment. All the amendments in the 
group either pick up the detail or the spirit  of the 
committee‟s stage 1 report recommendations to 
strengthen the bill, or try to reflect a broad 
consensus of interests around the consideration 
that the bill should be strengthened in those key 
ways. 

Amendment 97 would require the minister and 
public authorities to act in ways that are 

“best calculated to further … sustainable development”.  

There is nothing new in that, but the bill‟s only  
current reference to sustainable development is in 
part 2, on marine planning. The duty “to further … 

sustainable development ” should guide the whole 
bill and its actions, and amendment 97 is designed 
to have that effect. 

Amendment 113 covers the health of our seas.  
Many people, including myself and most, if not all,  
the members of this committee, regard our seas 
as being in a degraded condition. If the Marine 
(Scotland) Bill is to mean anything, it must make a 
difference to the long-term health of our seas, so it 
is vital that we require ministers and public  
authorities to act in ways that are best calculated 
to protect and enhance the health of the Scottish 
marine area. Amendment 113 seeks to translate 
into law the committee‟s unanimous support for 
that principle. The amendment also seeks to 
address the point that the minister made during 
the stage 1 debate about existing obligations 
under European Union or international law by 
making it clear that, in acting to fulfil their duty, 
ministers must have regard to such obligations.  

Amendment 99 relates to the marine ecosystem 
objectives and follows the consultation on the bill,  
which made it clear that the policy intention of the 
bill is to deliver ecosystem management.  
However, such a duty does not appear in the bill,  
so amendment 99 is designed to rectify that  
omission. It will help to create the mechanism with 
which to progressively set out indicators to 
measure the health of the marine environment,  
thereby meeting another of the committee‟s stage 
1 objectives. 

Amendment 112 deals with mitigation of, and 
adaptation to, climate change, which will help to 
bring the active sections of the bill  explicitly into 
play in support of climate change mitigation 
objectives. We need to address more than 
adaptation to climate change, and we ought  
wherever possible to support active measures to 
mitigate climate change. To mitigate would mean 
to relieve, alleviate, temper or lessen the effects of 
climate change rather than just to adapt  to new 
physical conditions through a process of gradual 
adjustment. 

Amendments 110 and 111 are designed to have 
the long title reflect changes that would be brought  
about by the amendments that I have spoken to.  

I am interested to hear what the minister has to 
say about the amendments. I am aware that there 
is a general feeling in Government that ministers  
should not be put under duties, but I hope that the 
minister can rise above that temptation. I 
recognise that i f the committee accepts the 
amendments, some tidying up would have to be 
done at stage 3 because some of them might  
duplicate others. I am also open to better ways of 
expressing the policy objectives that lie behind the 
amendments, and am happy to listen to 
arguments or suggestions about that. However, I 
am firm on the policy objectives and hope to press 
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them today or at stage 3, depending on what the 
minister and my committee colleagues say. 

I move amendment 97. 

Robin Harper (Lothians) (Green): I am sure 
that members are aware that amendment 100 is  
part of a suite of amendments that seek to place 
on Scottish ministers and public authorities various 
duties that are similar to those in part 1 of the 
Flood Risk Management (Scotland) Act 2009.  

Amendment 100 would require ministers and 
public authorities to carry out their functions in 
relation to the Scottish marine area in a way that is 
consistent with the precautionary principle. I am 
aware that the committee discussed that principle 
at length during stage 1, but came to no 
consensus, so I would like to explain. 

Like any principle, the precautionary principle 
can have a strong or weak application, but in 
essence, it is well settled. The precautionary  
principle is one of the fundamental tenets of 
environmental policy and thinking and forms the 
basis of much European and international 
environmental law. Specifically, it is included in the 
European marine strategy framework directive,  
which states: 

“Programmes of measures and subsequent action by  
Member States should be based on an ecosystem-based 
approach to the management of human activit ies and on 
the princ iples referred to in Article 174 of the Treaty, in 
particular the precautionary princ iple.”  

In that sense, the bill is where it is most  
appropriate to place a duty to act in accordance 
with the precautionary principle. Furthermore, not  
to include it would be, at the very least, not in the 
spirit of the marine strategy framework directive.  

The deploy and monitor method that has been 
adopted by the renewables sector is an example 
of how the principle is applied in the real world. If 
operated under precautionary principles, that  
method has the potential to introduce vital new 
technologies to our seas in an environmentally  
sensitive manner, and the monitoring will increase 
our scientific understanding, which will help us  to 
make better judgments about risk in the future.  

I hope that I have clarified some of the issues 
that the committee might raise about the 
principle‟s definition and application. I look forward 
to the minister‟s response to amendment 100.  

Alasdair Morgan (South of Scotland) (SNP): 
One or two of the amendments in the group puzzle 
me. It is a basic principle of drafting that we should 
make provision only when it is necessary. 
Therefore, I am a bit puzzled as to why we have to 
state in subsection (2) of the new section that  
amendment 113 would insert that the minister 
should “have regard to” EU or international law.  

Ministers have to do that anyway, so the provision 
is totally unnecessary. 

On amendment 100, Mr Harper said that he was  
defining “precautionary principle” in relation to a 
European directive, but I am not sure that he has 
lodged an amendment to the bill to say what the 
precautionary principle means in relation to the 
bill. It strikes me that, given that the term is  
defined in a European directive and that that  
directive applies to us anyway, the amendment 
would just restate something that exists already,  
which I do not think we should do. 

I am a bit worried about amendment 112. I can 
see that, in overall terms, ministers might want to 
act to mitigate climate change, but the amendment 
states that any individual function, taken in 
isolation, must be exercised in a way that is  
“best calculated to mit igate … climate change”,  

which I am not sure is possible. When we drive to 
Inverness, for example, is that best calculated to 
mitigate climate change? I suspect not. You might  
think that such a requirement is acceptable in the 
context of the totality of our behaviour, but we are 
not talking about the totality of our behaviour; we 
are talking about individual functions. I do not think  
that what the amendment proposes is right.  

The Cabinet Secretary for Rural Affairs and 
the Environment (Richard Lochhead): Ministers  
already have overarching responsibilities for 
sustainable development, biodiversity and climate 
change. I believe that those responsibilities, and 
our new duties on achieving good environmental 
status, are sufficient to make clear our vision for 
managing and improving Scotland‟s seas. 

We are consulting on the new duties that relate 
to the marine strategy framework directive, which 
a number of members have mentioned. That will  
require Scottish ministers to exercise functions 
while having regard to protecting and preserving 
the marine environment, preventing its  
deterioration and, where practicable, restoring 
damaged ecosystems. That will  apply to all  
Scotland‟s seas out to 200 nautical miles and will  
be backed up by a series of indicators that will be 
agreed at European Union level. 

I am wary of placing on ministers a large number 
of potentially conflicting duties, the consequences 
of which are hard to foresee. Of course, in the light  
of previous comments, I am tempted to say that  
that precedent has been followed by all ministers  
since 1999. Our going down that road would be 
likely to result in work for the courts. I believe that  
the marine strategy framework directive provides 
the forward-looking and ambitious agenda for the 
change for which the committee is looking. It is 
right that that is agreed with others beyond 
Scotland, as our seas do not have rigid 
boundaries and need to be managed collectively. 
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Amendment 97, which Peter Peacock has 
lodged, proposes a new duty in relation to 
sustainable development. I am content to put our 
commitment to sustainable development beyond 
doubt and will accept the amendment, as the new 
duty will complement our new environmental 
duties under the marine strategy framework 
directive. 

Amendment 113 seeks to impose a significant  
new duty in relation to the health of the sea. I am 
concerned that that would unhelpfully overlap with 
our new responsibilities under the framework 
directive, which I have already mentioned. The 
duty is very wide; for example, it appears that it  
would require enhancement of marine health even 
if the sea were in an untouched state. Is marine 
health the same as good environmental status? If 
it is different, in what way is it different? I 
understand members‟ desire to see a duty of that  
sort in the bill, but I think that it would serve only to 
add confusion to an already complicated issue. 

10:15 
Amendment 99 seeks to add a specific duty on 

ecosystem objectives. We cannot see the value of 
the amendment. Members will note that the bill will  
allow the national marine plan to include marine 
ecosystem objectives. As the purpose of any plan 
is to deliver its objectives, I do not see how the 
inclusion of a duty to deliver marine ecosystem 
objectives would offer anything additional.  
Nevertheless, I intend to lodge an amendment to 
section 3(3) to add the tackling of climate change 
to the list of objectives in the plan. I will also 
accept an amendment from Liam McArthur that  
will provide that the plan must have the list of 
objectives that are set out in section 3(3). 

Amendment 100 would apply the precautionary  
principle to the exercise of any marine function.  
Alasdair Morgan addressed some of the wider 
issues that are raised by that. The application of 
the precautionary principle is an extremely tough 
test, effectively placing on a developer the onus of 
proving that there will be no impact. It  is not  
possible to prove a negative impact; thus, there is 
a grave risk that the precautionary principle would 
prevent any activity in the marine area. For that  
reason, I oppose amendment 100.  

Amendment 112 would create climate change 
duties, but there are already general duties of that  
nature in the Climate Change (Scotland) Act 2009.  
I see little point in duplicating what already exists. 
On that basis, I will resist the amendment.  

Amendments 110 and 111 would amend the 
long title. The applicability of the amendments will  
obviously depend on the view that the committee 
takes on the other amendments in the group. 

Peter Peacock: I hear what the cabinet  
secretary says and note his comments on 
amendment 97 in particular. His argument is that  
there is no need for such amendments because 
they would duplicate existing provisions. Alasdair 
Morgan made the same point, although I took that  
as a drafting point rather than a point of principle—

I may be wrong about that. I do not share the 
cabinet secretary‟s view. Here is an opportunity for 
our Parliament in Scotland to debate and establish 
in Scots law how we view the marine environment.  
All the issues to which my amendments refer have 
come up consistently in the course of the 
evidence,  the debate and all the lobbying that has 
gone on around the bill, which suggests that there 
is a need for us to state our position on the matter.  
Where possible, I have tried to ensure that the 
amendments would do that in a way that would be 
entirely consistent with international or wider 
obligations. I do not think that there is a problem in 
duplicating in the bill provisions that are in the 
Climate Change (Scotland) Act 2009. They could 
be viewed as reinforcing provisions rather than 
duplication, and the same could be said of 
ecosystem objectives and the health of our seas,  
the overlapping of which the cabinet secretary  
referred to. 

I am not entirely persuaded by the cabinet  
secretary‟s arguments. That said, however, I hear 
what he says about climate change and want to 
reflect further on his detailed arguments. 
Therefore, I will  press amendment 97 but will not  
move my other amendments in the group,  
although I reserve the right to lodge further 
amendments at stage 3 in the light of what the 
cabinet secretary has said.  

Amendment 97 agreed to. 

Amendment 113 not moved.  

Amendment 99 not moved.  

Amendment 100 moved—[Robin Harper]. 

The Convener: The question is, that  
amendment 100 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  

AGAINST 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 100 disagreed to.  
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Amendment 112 not moved.  

Section 3—National marine plan and regional 
marine plans 

The Convener: The next group is on 
requirement to prepare marine plans. Amendment 
1, in the name of Elaine Murray, is grouped with 
amendments 6 and 7.  

Elaine Murray (Dumfries) (Lab): Amendment 1 
would place on ministers an obligation to prepare 
and adopt a national marine plan for the Scottish 
marine area, but would allow discretion in covering 
the marine area with regional plans. I heard what  
the minister and others said about obligations on 
ministers earlier today and in previous debates.  
However, the Royal Town Planning Institute in 
Scotland, which proposes a similar amendment to 
amendment 1, has drawn a parallel with the 
amendment of the Town and Country Planning 
(Scotland) Act 1997 by section 1 of the Planning 
etc (Scotland) Act 2006, which states: 

“There is to be a spatial plan … to be know n as the 

“National Planning Framew ork”.” 

That means that an obligation has been placed on 
ministers through legislation to have a national 
planning framework on land. Essentially, 
amendment 1 would treat the marine environment 
similarly and would place on ministers an 
obligation to have a national marine plan, which 
would align marine planning with terrestrial 
planning.  

Section 6 will enable ministers to withdraw the 
national marine plan or regional marine plans. In 
line with amendment 1—which would place on 
ministers a duty to introduce a national marine 
plan—amendment 6 would provide for 
circumstances in which a national plan is  
removed, and would oblige ministers to replace it  
with a new plan as soon as is reasonably  
practicable. Amendment 7 is consequential on 
amendment 6, which would oblige ministers to 
replace a withdrawn national plan, so that the 
appropriate wording for section 6(5)(b) would be 
“comes into effect” rather than “may come into 
effect”.  

I note that amendment 7 would be pre-empted 
by amendment 35, which will allow for the existing 
plan to remain in place once a national plan has 
been removed. To an extent, that  removes the 
need for some of the amendments in the group.  
However, there is still a need to have a new 
national plan introduced as soon as possible if a 
national plan is removed, because even if the 
provisions of the plan that had been removed were 
to remain in effect until a new plan was introduced,  
the existing plan‟s authority would have been 
undermined if it had been withdrawn. It is therefore 

still important that a new national plan be 
introduced as soon as possible.  

I move amendment 1.  

The Convener: As Elaine Murray said,  
members should be aware of the note on pre -
emption that is provided in the groupings list. 

Richard Lochhead: I am happy to speak to 
amendment 1. We perhaps all agree that it is 
inconceivable—it certainly is to me—that there 
would not always be a Scottish national marine 
plan in existence or in preparation. However, we 
are prepared to support amendment 1 on the 
basis that it would put matters beyond doubt. We 
accept that it addresses a particularly important  
point for many stakeholders. I am therefore happy 
to support Elaine Murray ‟s amendment 1, and the 
two consequential amendments 6 and 7.  

Elaine Murray: I thank the minister for his  
support. 

Amendment 1 agreed to.  

10:23 
Meeting suspended.  

10:24 
On resuming— 

The Convener: The next group is on marine 
planning: content of marine plans. Amendment 2,  
in the name of Liam McArthur, is grouped with 
amendments 19, 3, 114, 101, 102, 115, 4, 20, 10 
and 11. If amendment 101 is agreed to, I cannot  
call amendments 102 or 115, and if amendment 
102 is agreed to, I cannot call amendment 115.  

Liam McArthur (Orkney) (LD): I apologise for 
having been out of the room, convener.  

Like Peter Peacock‟s amendments in the first  
group, my amendments in this group very much 
follow on from the committee‟s stage 1 
deliberations. Amendments 2, 4, 10 and 11 reflect  
our intention to make the bill‟s approach consistent  
with that in the Climate Change (Scotland) Act 
2009 and to ensure that programmes as well as  
policies are included within the ambit of the bill.  

When the cabinet secretary spoke to the 
amendments in the first group, on general duties,  
he said that he was inclined to support  
amendment 115. As colleagues will observe, I 
appear to have trumped my own amendment 102,  
which I now propose not to move.  

I acknowledge amendment 101, in the name of 
Robin Harper, but I believe that amendment 115 
more thoroughly  reflects the policy intention that  
we all agree with. Although there is some flexibility  
in the drawing up of marine plans, it would help 
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local authorities and other stakeholders in the 
process to set some parameters and a framework 
for those deliberations. Amendment 115 details  
those objectives, sets a kind of baseline and 
makes it clear how progress will be judged against  
it. 

I will move amendment 115 at the appropriate 
time, and I hope that Robin Harper will consider 
that it better reflects the intention that, as I have 
acknowledged, also lies behind his amendment  
101.  

I move amendment 2.  

John Scott (Ayr) (Con): Section 3(2) states: 

“A national … or … regional marine plan is a document 

which … states the Scott ish Ministers‟ policies (how ever 
expressed)”. 

I am interested in hearing the reasons for using 
the phrase “however expressed”. I have to say 
that I—and, I believe, the rest of the committee—

find the wording a bit inexact. We need a clearer 
definition. For example, does it include policies  
that might be expressed in letters, in 
conversations in the pub or what? We really need 
to know what it means.  

Elaine Murray: I will limit my comments to 
amendments 3 and 114.  

I am sure that we all agree that marine planning 
should play a major role in the three-pillar 
approach to nature conservation. However,  as the 
bill stands, there is no clear link between planning 
provisions and provisions for marine protection 
and enhancement. Amendment 3 explicitly states 
that the national marine plan and, where they 
exist, regional marine plans should include 

“Scottish Ministers‟ policies and programmes for … the 

protection and enhancement of the area to w hich the plan”  

or plans apply.  

Amendment 114 was suggested by the RTPI,  
which advised that the international agreements  
under which the United Kingdom Administrations 
are enacting marine planning refer to “marine 
spatial planning”. The term was used during the 
development of marine strategy and was changed 
because marine plans will contain a greater 
degree of non-spatial management policy. As the 
spatial element is widely regarded as bringing the 
greatest added value to marine management 
under the bill, the RTPI has suggested that it is  
appropriate for the bill to include reference to 
spatially defined content similar to that contained 
in the Planning etc (Scotland) Act 2006 for the 
national planning framework and the new 
generation of development plans. Again,  
amendments 3 and 114 are about aligning marine 
planning with terrestrial planning.  

10:30 
Robin Harper: The major difference between 

Liam McArthur‟s amendment 115 and my 
amendment 101 is that my amendment would give 
ministers a power to include in the national marine 
plan economic and social objectives, but only i f 
they were consistent with the marine ecosystem 
and climate change objectives. During the 
passage of the National Parks (Scotland) Bill, I 
tried to get the Sandford principle incorporated in 
it, but I was told that it was implicit in the bill and 
so did not need to be stated explicitly. I would 
welcome a change of heart from the minister so 
that we can make explicit in the Marine (Scotland) 
Bill a sort of marine Sandford principle. Economic  
and social objectives should be consistent with the 
marine ecosystem and climate change objectives.  
That is the main and important difference between 
my amendment and Liam McArthur‟s.  

Richard Lochhead: Amendment 2 would 
require national and regional plans to detail  
programmes as well as policies in connection with 
sustainable development. The amendment is no 
doubt well intentioned, but it fails to take into 
account what marine plans are intended to do.  
The plans will get their force from section 11,  
which requires certain decisions in a marine area 
to be made “in accordance with” a plan and also 
requires regard to be had to a plan when other 
decisions are made. A marine plan is not a vehicle 
for delivering freestanding programmes or a series  
of actions. The bill is not designed for that. For that  
reason, I ask Liam McArthur to seek to withdraw 
amendment 2, or for the committee to resist it and 
amendments 4, 10 and 11, which are closely  
linked.  

I am not sure what the exact purpose of 
amendment 19 is. The phrase “however 
expressed” is designed to ensure that any 
formulation of policy is captured by the drafting.  
The Government sees that as an important catch-
all and safeguard. One form of expression could 
be maps; another could be tables. I therefore wish 
the wording to remain as it is, and I ask John Scott  
not to move the amendment, or the committee to 
resist it. 

Elaine Murray‟s amendment 3 proposes that  
marine plans include programmes and policies  
with regard to “the protection and enhancement” of 
the marine area. In my view, sustainable 
development policies are about using Scotland‟s 
seas in a manner that is best calculated to deliver 
Scotland‟s needs, which are protecting the marine 
area while allowing activity to take place. As the 
bill provides what Scotland requires, we should 
resist amendment 3.  

On amendment 114, I do not believe that it  
would be appropriate to set out in legislation the 
detailed content of national or regional marine 
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plans. That is more appropriately done in 
guidance. I am happy to assure Elaine Murray that  
the Government will issue such guidance.  

Although I agree with Robin Harper that marine 
ecosystem and climate change objectives are 
important, amendment 101 seeks to give undue 
weight to those and to relegate economic and 
social objectives so that they could be included 
only if they were consistent with the ecosystem 
and climate change objectives. That would be a 
step too far. I am content that we should give 
equivalence to those issues, alongside the 
economic and social issues, but that is all. That  
goes very much to the heart of the bill and the 
approach that was taken throughout the 
consultation process. 

Section 3(3) includes specific objectives that  
may be included in the national marine plan. The 
list is not intended to be exhaustive and was 
included to provide examples of the national 
marine plan objectives. However, I am content to 
accept amendment 102, which would change the 
word “may” to “must” in section 3(3), as the 
national marine plan will always include economic,  
social and marine ecosystem objectives.  

As with amendment 114, the issues that  
amendment 115 raises are more appropriately  
dealt with in guidance. I am happy to commit to 
producing guidance on the detailed planning. I 
therefore ask the committee to resist amendment 
115.  

Amendment 20 is a Government amendment.  
As I have said, the list of objectives in section 3(3) 
was never intended to be exhaustive.  
Nevertheless, I am happy to accept the 
committee‟s recommendation in its stage 1 report  
to extend the list to include objectives on climate 
change. 

Alasdair Morgan: I want to comment on Liam 
McArthur‟s amendment 2 and the similar 
amendments. I am glad to hear what  the cabinet  
secretary says. Surely the programmes will be 
prepared after the plan is drawn up, so that they fit  
into it. I suspect that the programmes might have 
shorter lifespans than the plan, therefore it seems 
logical that the plan should not contain the 
programmes, which might not even have been 
drawn up at that stage. Once the plan has been 
developed, the programmes should be prepared 
so that they fit into it. There seems to be an 
illogicality about the amendment. 

I was glad to hear what the cabinet secretary  
said about Robin Harper‟s amendment 101. We 
must take account of people living on the sea 
board of our marine areas, and it would not be 
satisfactory to downgrade economic and social 
objectives as the amendment would.  

Karen Gillon (Clydesdale) (Lab): I support  
Alasdair Morgan‟s comments about amendment 
101. I have concerns about the impact that it could 
have on those who depend on the seas for their 
livelihoods and those who live on and around our 
coastline. 

I am, however, sympathetic to Liam McArthur‟s 
amendment 2, and I am interested to know 
whether he will press or withdraw it. It deals with 
an important issue that should be addressed in the 
bill, if that is at all possible. 

The Convener: Cabinet secretary, do you want  
to add anything? 

Richard Lochhead: No. I will let Liam McArthur 
respond to Karen Gillon‟s point. I would be happy 
to discuss with members between now and stage 
3 any requirements for further clarity. 

Liam McArthur: That has been a useful 
exchange. I wanted clarification on what John 
Scott‟s amendment 19 meant, but the cabinet  
secretary has reassured me of his intention.  

My concern about Elaine Murray ‟s amendment 3 
is that there is no counterweight against climate 
change mitigation. That is largely what the cabinet  
secretary suggested.  

It was useful to air the issue in amendment 114.  
Producing something under guidance might  
address the point and be a satisfactory response. 

I heard what Robin Harper said about  
amendment 101. My initial remarks did not sway 
him. I hope that the later comments of Alasdair 
Morgan and Karen Gillon have persuaded him not  
to move his amendment. I would not support it, for 
the reasons that the cabinet secretary and others  
have given. 

I perhaps misread the cabinet secretary ‟s 
intentions in the earlier exchanges. I hoped that he 
would be minded to support amendment 115 
rather than amendment 102. I am inclined not to 
move amendment 102 and to move amendment 
115, as I am seized of the need to ensure that  
there is flexibility within the system. I am not sure 
that that flexibility would be aided in any way by 
not providing a framework for what is expected of 
those who are tasked with the responsibility of 
developing the plans. 

I heard what the cabinet secretary said about  
amendments 2, 4, 10 and 11. I note Alasdair 
Morgan‟s suggestion of illogicality, but if it was 
good enough for our world-leading Climate 
Change (Scotland) Bill, surely it is good enough 
for the Marine (Scotland) Bill, therefore I intend to 
press amendment 2.  

The Convener: The question is, that  
amendment 2 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I exercise my casting 
vote against the amendment. 

Amendment 2 disagreed to.  

The Convener: Amendment 19, in the name of 
John Scott, was debated with amendment 2.  

John Scott: I am happy with the cabinet  
secretary‟s explanation of “however expressed”. 

Amendments 19, 3 and 114 not moved.  

The Convener: Amendment 101, in the name of 
Robin Harper, was debated with amendment 2. If 
amendment 101 is agreed to, I will be unable to 
call amendments 102 and 115, as they will be pre -
empted.  

Robin Harper: Given the views that have been 
expressed, I will not move amendment 101, but I 
urge members to vote for amendment 115.  

Amendment 101 not moved.  

The Convener: Amendment 102, in the name of 
Liam McArthur, was debated with amendment 2. If 
amendment 102 is agreed to, I will be unable to 
call amendment 115.  

Liam McArthur: On the basis that it would pre-
empt amendment 115, I will  not move amendment 
102.  

Amendment 102 moved—[Alasdair Morgan]. 

The Convener: The question is, that  
amendment 102 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

AGAINST 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
in favour of the amendment. 

Amendment 102 agreed to.  

The Convener: Amendment 115 is pre-empted 

Amendment 4 moved—[Liam McArthur]. 

The Convener: The question is, that  
amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 4 disagreed to.  

Amendment 20 moved—[Richard Lochhead]—
and agreed to. 

The Convener: The next group is on marine 
planning: designation of whole marine area.  
Amendment 21, in the name of John Scott, is the 
only amendment in the group. 

John Scott: It seems logical that, to deliver an 
ecosystem approach, Scottish marine regions 
must cover the entire Scottish marine area.  
Amendment 21 does not call for a duty to ensure 
that there is comprehensive plan coverage for 
each Scottish marine region—it is recognised that  
there may not be a requirement for all of a Scottish 
marine region to be planned, provided that there is  
full plan coverage at a national level. However, i f 
the Scottish marine regions covered the entire 
Scottish marine area, there would be scope for the 
Scottish ministers or delegates to ensure that all  
areas that needed to be could be covered by a 
regional marine plan—for example, areas where 
there were conflicting uses, and planning and/or 
management was needed. That would also 
provide consistency and certainty for marine 
industries that operate in the Scottish marine area.  

I move amendment 21. 

Richard Lochhead: I appreciate the desire for 
Scottish marine regions to cover the whole of the 
Scottish marine area, but there are two essential 
reasons why I do not want to make that a duty. 
First, I am committed to consulting on the criteria 
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for defining the boundaries of marine regions,  
including the seaward boundaries of the regions.  
The recent report from the Scottish coastal forum 
outlined arguments for the boundary  to extend to 
three, six or 12 nautical miles. I wish to explore 
that issue further through consultation.  

Secondly, a duty of the sort proposed would 
require all parts of Scottish territorial waters to be 
included in a Scottish marine region, even the 
seas around Rockall, St Kilda, North Rona and 
other offshore islands that have no communities. A 
map of the offshore region shows where St Kilda 
and Rockall are, and it seems sensible to us to 
include them, because there is a strong case for 
saying that the national plan would be sufficient for 
such areas, given the lack of communities on the 
islands. I therefore ask the member to withdraw 
the amendment, or the committee to resist it. 

10:45 
John Scott: In light of the minister‟s comments,  

I am happy to seek leave to withdraw amendment 
21.  

Amendment 21, by agreement, withdrawn.  

The Convener: The next group is on marine 
planning:  relationship between marine plans and 
other documents. Amendment 22, in the name of 
the cabinet secretary, is grouped with 
amendments 5, 23, 23A, 23B, 103, 27, 27A, 28,  
29, 29A, 30, 31, 35, 36 and 39. If amendment 22 
is agreed to, I cannot call amendment 5 because 
of pre-emption.  

Richard Lochhead: Amendments 22, 23, 27,  
29, 30, 35, 36 and 39 make up a bundle of 
amendments that introduce the provision that the 
national and regional marine plans must be “in 
conformity” with the marine policy statement under 
the United Kingdom act, if the Scottish ministers  
have adopted that statement. Amendments 28 and 
31 will expand the terms of paragraphs 8(2)(f) and 
8(3)(g) of schedule 1,  which list matters to which 
ministers are to have regard when producing the 
national plan or regional plans. The amendments  
introduce references to plans for areas outside 
Scotland with a view to improving cross-border co-
operation. 

I ask the committee to resist Elaine Murray ‟s 
amendment 5. The existing drafting provides for a 
sufficient level of conformity between national and 
regional marine plans, but gives some flexibility in 
that conformity, which is a good thing. A national 
marine plan might be deficient in some way, but  
not sufficiently deficient to warrant its removal, and 
tying a regional marine plan to a national marine 
plan without giving any leeway would raise the 
possibility of inappropriate plans and planning 
decisions. As it will be the Scottish ministers who 
make the final decisions on adopting the national 

and regional plans, it seems unreasonably  
restrictive to tie their hands so completely around 
the relationship between the two types of plan. 

Amendments 23A, 23B, 27A and 29A would 
replace “in conformity” with “consistent”. We are 
unclear about the value that such changes would 
bring to the bill. It might be that the amendments  
seek to change the language so that it mirrors  
terrestrial planning concepts. I see that Elaine 
Murray is nodding. We resist that approach,  
because we should be careful about importing 
terms that have a set meaning in the terrestrial 
context. 

I have already referred to amendments 28 and 
31, which will bring the Scottish bill into line with 
the UK act with regard to the compatibility of 
adjoining cross-border plans. Amendment 103 
would place a more stringent duty on the Scottish 
ministers than is on the secretary of state, who 
would only be required to take account of Scottish 
inshore plans, while Scottish plans would have to 
be compatible with English and Northern Irish 
plans. I hope that the committee will understand 
why we resist amendment 103.  

I move amendment 22. 

Elaine Murray: As the minister said,  
amendment 5 is fairly straightforward. It would 
remove regional plans‟ discretion not to conform 
with the national plan. I appreciate the minister‟s 
point about the amendment being overly  
restrictive, but if the terminology “in conformity” 
was replaced with “consistent”, some of that  
restrictiveness would be removed.  

On amendments 23A, 23B, 27A and 29A, the 
Town and Country Planning (Scotland) Act 1997 
required local plans to be “in conformity” with 
structure plans, but the Planning etc (Scotland) 
Act 2006 revised the 1997 act and replaced the 
term with the requirement for local development 
plans to be “consistent” with strategic development 
plans, which is a looser relationship than the 
requirement  under the 1997 act that they must  
conform generally with the higher tier plan. That  
probably goes some way towards addressing the 
minister‟s concerns about amendment 5, although 
I appreciate that it will be pre-empted if his  
amendment 22 is agreed to. As the minister 
suspected, amendments 23A, 23B, 27A and 29A 
would align marine and terrestrial planning 
legislation terminology.  

Amendment 103 seeks to address the Solway 
question. Marine management should deliver an 
ecosystem approach rather than follow political or 
demonstrative boundaries. In areas such as the 
Solway Firth, that requires co-operation between 
Governments. The amendment would enable one 
joint plan to be drawn up for estuaries such as the 
Solway, although it would, of course, be ratified 
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separately by ministers in each Administration. I 
hear what the minister says about the UK act, but  
it is appropriate at least to give some 
consideration to whether the need to co-operate 
should be in the bill rather than expressed through 
a memorandum of understanding between 
Governments. 

Liam McArthur: I was interested to hear what  
Elaine Murray had to say about the rationale 
behind amendments 23A, 23B, 27A and 29A. It  
has been put to me that the proposed change from 
“in conformity” to “consistent” may lead to the 
requirement being a little less precise. She 
justified the change on the basis that it is  
consistent with the terminology that is used in 
terrestrial planning, but I am interested in hearing 
from the cabinet secretary why there is that  
divergence in terminology and whether he agrees 
that by changing “in conformity” to “consistent” 
there is likely to be less certainty. 

John Scott: I, too, would like an explanation of 
the difference between “in conformity” and 
“consistent”, and I would like to know why the 
cabinet secretary perceives there to be a danger 
in the change, if the terminology is compatible with 
that in the terrestrial legislation.  

Alasdair Morgan: I am a bit puzzled about the 
issue of “in conformity” and “consistent”. Being a 
mere layman, I decided to look up the 1996 
“Chambers Dictionary”. I know that Chambers has 
ceased publishing, but I think that that was 
because of the development of the internet rather 
than the quality of the dictionary. It is interesting 
that the first definition given of “conform with” is to 
be in agreement with and the first definition given 
of “consistent with” is also to be in agreement with,  
so they appear to mean much the same thing. In 
that case, we should perhaps just leave the 
wording as it is. 

On amendment 103, I am curious, because I 
thought—although I am subject to correction—that  
Scottish territorial waters also abutted those of the 
Isle of Man. I wonder why the Isle of Man was left  
out and, i f the amendment is worth voting for, why 
the Manx Government should be omitted.  

Bill Wilson (West of Scotland) (SNP): I can 
see the logic of amendment 103. It is clearly 
sensible that we have co-operation in adjoining 
areas, but my concern is that, if we had to be 
compatible with the English and Northern Irish,  
would that not be slightly restrictive? There would 
not seem to be much room for negotiation. If they 
decided on their marine plans and we had to be 
compatible with them, would that not be the end of 
it? 

The Convener: Would the cabinet secretary like 
to wind up on this group of amendments? 

Richard Lochhead: Can you define the word 
“like”? 

The Convener: I mean will you wind up,  
please? 

Richard Lochhead: Thanks, convener. There 
were a number of issues, and I will try to address 
as many of them as I can.  

First, I thank Elaine Murray for her comments,  
and I hope that I outlined that we believe that we 
have a package of flexibilities that are suitable for 
the marine environments.  

Reference was made to the Solway. The fact  
that we do not have any powers over the English 
plan for that area dictates the extent to which the 
bill can address the situation. As members will be 
aware, a concordat has been drawn up between 
the Scottish Government and the UK Government 
over the management of the Solway. I give 
members that reassurance once again. 

We are cautious about aligning marine area 
concepts with the terrestrial plan, as the two have 
arisen from different backgrounds and over 
different  timescales. We believe that the 
terminology that is used in the bill is appropriate to 
the marine area, and it is the result of much 
consultation and discussion over a long time. 

Alasdair Morgan referred to the Isle of Man. It is  
worth noting that the Isle of Man does not have a 
plan and is, therefore, not subject to the legislation 
that we are discussing north and south of the 
border. That is the reason for the Isle of Man‟s  
absence from the bill.  

Elaine Murray‟s amendment 5 addresses the 
relationship between the national marine plan and 
the regional marine plans, which was discussed in 
detail. I remind the committee that section 3 
provides for conformity between the national plan 
and any regional plan 

“unless relevant cons iderations indicate otherw ise.” 

The onus is on conformity, but we want the 
flexibility that  I have just referred to so that other 
considerations can be taken into account. There 
may be occasions on which there is a good reason 
for a difference between the regional and national 
plans. We want the flexibility to be able to have 
such differences.  

Amendment 22 agreed to. 

The Convener: Amendment 5 is pre-empted.  

Section 3, as amended, agreed to.  

After section 3 

Amendment 23 moved—[Richard Lochhead]. 

Amendments 23A and 23B not moved.  

Amendment 23 agreed to. 
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The Convener: The next group is on marine 
planning: relationship with national planning 
framework. Amendment 116, in the name of 
Elaine Murray, is the only amendment in the 
group.  

Elaine Murray: Amendment 116 amends the 
Town and Country Planning (Scotland) Act 1997 
to make specific reference to the Scottish marine 
area. The amendment was suggested by the 
RTPI, which argued that the second national 
planning framework, which was adopted in 2009,  
should reflect the outcome of consultation on 
marine policy issues. NPFs 1 and 2 included 
marine-related issues in the identification of areas 
of marine energy potential, the role of ports and 
the concept of national developments within the 
marine area including port and energy-related 
developments. Amendment 116 would make the 
connection between the marine and terrestrial 
planning systems, with the national planning 
framework being the comprehensive spatial 
planning document.  

I move amendment 116.  

Richard Lochhead: I accept the principle of 
what  Elaine Murray is trying to do in linking the 
national planning framework and the national 
marine plan. However, as we have discussed 
previously, they are separate documents having 
separate legal effect and being subject to different  
procedures as to their compilation and approval.  
Accordingly, it would not  be appropriate to include 
in the national planning framework policies on the 
development and use of the marine area. I 
therefore urge the committee to reject the 
amendment. However, to give comfort to Elaine 
Murray, I reassure the committee that we will have 
regard to the national planning framework when 
we draw up our national marine plan. No doubt,  
over time, there will be more alignment between 
the national marine plan and the national planning 
framework. Nevertheless, we do not feel that  
amendment 116 is appropriate.  

The Convener: Elaine, do you want to press or 
withdraw amendment 116?  

Elaine Murray: I would like to reflect on this a 
bit further, so I will not press amendment 116 at  
this stage. 

Amendment 116, by agreement, withdrawn.  

Sections 4 and 5 agreed to. 

Schedule 1 
PREPARATION, ADOPTION ETC OF MARINE PLANS OR ANY 

AMEND MENT 

11:00 
The Convener: The next group is on marine 

planning: notification and consultation.  
Amendment 24, in the name of the cabinet  
secretary, is grouped with amendments 25 and 26.  

Richard Lochhead: Schedule 1 to the bil l  
details the procedures that are to be followed in 
preparing marine plans. In paragraph 1 of the 
schedule there is a requirement that the Scottish 
ministers notify planning authorities in Scotland of 
our intention to prepare marine plans if the plan is  
for an area adjoining that of the planning authority. 
However, as the bill stands, there is no 
requirement to notify authorities in England or 
Northern Ireland where planning is to be 
undertaken for an area adjoining English or 
Northern Irish waters.  

Amendments 24 to 26 will rectify that anomaly  
and they are consistent with similar provisions in 
schedule 6 to the UK Marine and Coastal Access 
Act 2009. 

The amendments will require the secretary of 
state to be notified when planning is starting in an 
area next to the English inshore area. The 
Department of the Environment in Northern Irel and 
will have to be notified when planning is starting in 
an area next to the Northern Irish inshore area. 

I move amendment 24. 

Amendment 24 agreed to. 

Amendments 25 and 26 moved—[Richard 
Lochhead]—and agreed to.  

The Convener: The next group is on marine 
planning: participation statement. Amendment 
117, in the name of Elaine Murray, is grouped with 
amendments 118 to 133.  

Elaine Murray: Amendment 117, along with 
amendments 118 to 120 and 122 to 133, would 
replace the term, “statement of public  
participation” and the abbreviation “SPP” with the 
term “participation statement”. That would achieve 
consistency with the Town and Country Planning 
Act 1997 and the Planning etc (Scotland) Act 
2006. The existence of two different terms for the 
same purpose and two interrelated codes adds 
complexity. In addition,  SPP could cause 
confusion with the abbreviation for Scottish 
planning policy, given that reference to the 
Scottish planning policy will be made as a material 
consideration in marine planning matters. The 
amendments would just substitute terminology. 

I move amendment 117.  
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Richard Lochhead: I urge members to pay 
close attention as I try to respond to this group of 
amendments. 

I admit that I was puzzled about the purpose of 
amendment 117 and the consequential 
amendments 118 to 120 and 122 to 131 and, in 
particular, about the proposed name change from 
“statement of public participation” to “participation 
statement”. I am sure that we all agree that clarity 
about consultation would be a step forward and 
that that needs to involve transparency and 
inclusion. I do not  have a particular problem with 
the proposed amendments, but I am keen that  we 
do not unwittingly create confusion. 

If the amendments were accepted, I would have 
some unease about the consequences for our 
alignment in Scotland with our new powers under 
the UK Marine and Coastal Act 2009. If the 
amendments were agreed to, ministers would 
have to prepare a participation statement for the 
zero to 12 nautical mile area and a statement of 
public participation for t he 12 to 200 nautical mile 
area. That would mean that we would have to be 
very careful about our terminology in seeking a 
streamlined process for both areas. Given that it is 
hard to see what advantage there would be in 
making the change as requested by Elaine 
Murray, I think it would be better to avoid the 
confusion that would result  from having different  
terminology in the two pieces of legislation on our 
marine area. Although I accept the sentiments of 
the member‟s comments, I draw the committee‟s 
attention to the distinction between the 
requirement for zero to 12 miles and the 
requirement for 12 to 200 miles. 

Amendment 121 provides a more detailed list of 
what should be included in the participation 
statement. All the things that are mentioned in the 
amendment would be included in a participation 
statement, however it was described. I am 
therefore happy to accept the amendment. 

Elaine Murray: As I omitted to make the case 
for amendment 121, I am grateful to the minister 
for having done so. [Laughter.] I was obviously too 
excited about the change in terminology. I am 
pleased that the minister has accepted 
amendment 121.  

On amendments 117 to 120 and 122 to 133, I 
was not aware of the consequential problem for 
the 12 to 200 nautical mile area and I will therefore 
seek to withdraw amendment 117 and not move 
the others. 

Amendment 117, by agreement, withdrawn.  

Amendments 103 and 118 to 120 not moved.  

Amendment 121 moved—[Elaine Murray]—and 
agreed to. 

Amendments 122 to 130 not moved.  

Amendment 27 moved—[Richard Lochhead]. 

Amendment 27A not moved.  

Amendment 27 agreed to. 

Amendment 131 not moved.  

Amendment 28 moved—[Richard Lochhead]—
and agreed to. 

Amendment 29 moved—[Richard Lochhead]. 

Amendment 29A not moved.  

Amendment 29 agreed to. 

Amendment 30 moved—[Richard Lochhead]—
and agreed to. 

Amendment 132 not moved.  

Amendment 31 moved—[Richard Lochhead]—
and agreed to. 

Amendment 133 not moved.  

The Convener: The next group is on marine 
planning: consideration of draft by the Parliament.  
Amendment 134, in the name of Elaine Murray, is 
grouped with amendments 32, 135, 33, 136, 34,  
34A, 34B, 34C, 137 to 139 and 143. If amendment 
32 is agreed to, I will be unable to call amendment 
135. Members should also note that amendments  
34A and 34B are direct alternatives. If the 
committee agrees to amendment 34A and then to 
amendment 34B, the latter decision will stand.  

Elaine Murray: I think members will enjoy this  
one as well. Amendments 134 to 136, 34C, 137 
and 138 all substitute the term “proposed” for the 
term “draft ” to avoid confusion about that term, 
which is already used at the consultative stage of 
the national marine plan. The term “proposed” is  
also consistent with the terminology that is used in 
relation to the version of the national planning 
framework that is laid before the P arliament, so it  
would align the legislation that governs terrestrial 
planning with that which governs marine planning.  

Amendment 34B seeks to amend amendment 
34 by substituting “60 days” for “40 days”. The 
committee did, indeed, recommend a period of 40 
days in its report, and that is reflected in the 
cabinet secretary‟s amendments. However, I am 
advised that the national planning framework 
recommends a period of 60 days, so I invite the 
committee and the cabinet secretary to consider 
whether it would be worth while to extend the 
period to 60 days. 

I move amendment 134.  

Richard Lochhead: The amendments in the 
group concern the arrangements for finalising 
marine plans. It is right that we think carefully  
about the processes that bring marine plans into 
force as the plans will be important and influential 
documents. 
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After listening carefully to the committee‟s views 
on the need for clarity about the engagement of 
the Parliament in the national marine plan, I 
lodged amendments 32 and 34. The committee 
recommended that we should establish a 
minimum period of 40 days for parliamentary  
consideration of the national marine plan. I 
listened to the committee and the two 
amendments implement that recommendation.  

Amendments 34A and 34B go beyond the 
committee‟s recommendation and propose longer 
periods. I am not persuaded that the additional 
time would be desirable. We want to create a 
marine planning system with pace that can set the 
framework for fast-growing marine developments  
and pressures. I am concerned that adding more 
time would risk delay and invite the reopening of 
detailed issues. There are already ample 
opportunities for consultation and engagement in 
the preparation of plans. The land use planning 
system is often criticised as being too slow and we 
need to ensure that we do not replicate its features 
unnecessarily. 

Elaine Murray‟s amendments 134 to 136, 34C, 
137 and 138 all change the name of the draft  
national plan to a “proposed” plan. We do not see 
that that adds any great value and I therefore ask 
the member to withdraw amendment 134 and not  
move the others. Again, I understand that, given 
the terminology that is used elsewhere, the 
amendments would mean that different  
terminology was used for zero to 12 miles and 12 
to 200 miles.  

Amendment 139, which was also lodged by 
Elaine Murray, seeks to ensure that the adopted 
plan is laid before the Parliament as soon as is  
reasonably practicable. I have no objection to that. 

Amendment 143 seeks to ensure that the ability  
to adopt a marine plan cannot be delegated. The 
amendment is unnecessary because adoption is 
constituted by publication of a plan and the act of 
publication is clearly not delegable.  

John Scott: I took a similar view to Elaine 
Murray and thought that the maximum possible 
amount of time should be devoted to the 
development and scrutiny of the draft version of 
the marine plan. However, I am prepared to 
accept that the minister lodged amendment 34 in 
recognition of the committee‟s concerns about the 
length of time. Therefore, I do not think that there 
is any need to move my amendment 34A. 

11:15 
Alasdair Morgan: Without having looked up 

either draft or proposed in “The Chambers  
Dictionary”, I am still not convinced of the value of 
the amendments that substitute one for the other. 

Elaine Murray mentioned the national planning 
framework in relation to amendment 34B, but that  
is a totally different beast from national marine 
plans. I do not think that the argument transfers  
from one to the other.  

Liam McArthur: I echo Alasdair Morgan‟s 
comments on amendment 34B. We gave the issue 
an airing at stage 1 and the 40-day period was 
seen as sufficient at that stage. The demands on 
all of us who are involved in the national planning 
framework process are different from the demands 
in this set of circumstances. I am disinclined to 
extend the period further.  

The Convener: Cabinet secretary, do you have 
anything to add? 

Richard Lochhead: I have nothing to add to my 
previous comments, convener.  

Elaine Murray: If there is an issue about having 
different terminology for the zero to 12-mile limit  
from the 12 to 200-mile limit, I would certainly be 
prepared to withdraw some of my amendments at  
this stage, so that I can look into the matter a bit  
further. 

I am pleased that the cabinet  secretary has 
accepted amendment 139, which would provide 
that the ministers must lay the national marine 
plan as soon as is reasonably practicable.  

I was slightly confused by the cabinet  
secretary‟s argument on amendment 143,  
because the adoption of the regional marine plan,  
under section 3(1)(b) and schedule 1, is the 
ultimate outcome of the process of regional marine 
planning. It seems a bit anomalous that adoption 
is not included in the functions that are excepted 
from delegation.  

I intend to withdraw amendment 134 in the light  
of the issues around the 12 to 200 nautical mile 
area. I will look at the matter further.  

Amendment 134, by agreement, withdrawn.  

The Convener: If amendment 32 is agreed to, I 
cannot call amendment 135.  

Amendment 32 moved—[Richard Lochhead]—
and agreed to. 

The Convener: Amendment 135 is pre-empted.  

Amendment 33 moved—[Richard Lochhead]—
and agreed to. 

Amendment 136 not moved.  

Amendment 34 moved—[Richard Lochhead]. 

Amendments 34A, 34B and 34C not moved.  

Amendment 34 agreed to. 

Amendments 137 and 138 not moved.  
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Amendment 139 moved—[Elaine Murray]—and 
agreed to. 

Schedule 1, as amended, agreed to. 

Section 6—Withdrawal of marine plans 

Amendment 6 moved—[Elaine Murray]—and 
agreed to. 

The Convener: If amendment 35 is agreed to, I 
cannot call amendment 7.  

Amendment 35 moved—[Richard Lochhead]—
and agreed to. 

The Convener: Amendment 7 is pre-empted.  

Section 6, as amended, agreed to.  

After section 6 

Amendment 36 moved—[Richard Lochhead]—
and agreed to. 

The Convener: We have come to a natural 
break, so I suspend the meeting for five or 10 
minutes. 

11:20 
Meeting suspended.  

11:28 
On resuming— 

Section 7—Duty to keep relevant matters 
under review 

The Convener: The next group is on marine 
planning: review of plans and delegation.  
Amendment 37, in the name of the cabinet  
secretary, is grouped with amendment 38. 

Richard Lochhead: Amendment 37 is a minor 
amendment that will ensure that the Scottish 
ministers include historical and archaeological 
issues in their reviews in connection with 
preparing, adopting, amending or withdrawing 
marine plans. That was always our intention: the 
amendment has been lodged largely for the 
avoidance of doubt. 

Amendment 38 will correct a minor mistake. The 
withdrawal of marine plans is not in the list of 
delegable functions in section 8(5) and therefore 
does not need to be listed as an excepted function 
under section 8(6). Amendment 38 will remove 
paragraph (e) from section 8(6). 

I move amendment 37. 

Liam McArthur: I declare a constituency 
interest and I welcome the clarification from the 
cabinet secretary, which is helpful.  

Amendment 37 agreed to. 

Section 7, as amended, agreed to.  

Section 8—Delegation of functions relating to 
regional marine plans 

The Convener: The next group is on marine 
planning and licensing: directions and orders to 
delegates. Amendment 140, in the name of Elaine 
Murray, is grouped with amendments 141, 142,  
144 and 165. If amendment 140 is agreed to,  
amendment 141 will be pre-empted.  

Elaine Murray: The committee expressed in its  
stage 1 report concern that functions that relate to 
a regional marine plan might be delegated to a 
single public authority. Stakeholders, including the 
Scottish Fishermen‟s Federation, raised the same 
concern with members. Amendments 140 and 165 
would ensure that such functions were delegated 
to a group, which might include a single public  
authority but would also include persons who had 
been nominated by public authorities and by the 
Scottish ministers, to ensure that a partnership 
approach was taken to the development of 
regional marine plans. 

I move amendment 140.  

11:30 
Robin Harper: The amendments in my name 

would add detail on the make-up of marine 
planning partnerships, thereby addressing an 
issue that the committee raised in its stage 1 
report, when it said: 

“w e find it almost impossible to envisage circumstances  
where a single public authority w ould be an appropriate 
„partnership ‟”.  

I fully agree with that comment. I would much 
prefer marine planning partnerships to be in 
charge of Scottish marine regions. 

The amendments in my name would not remove 
section 8(2)(a), but amendment 142 would require 
that if the Scottish ministers made a direction to 
put a public authority at the head of a Scottish 
marine region, they would have to give reasons for 
doing so, and it would require the public authority  
to consult widely representatives of the specified 
interest sectors. Amendment 141 would require 
that if the Scottish ministers delegated their 
functions to marine planning partnerships under 
section 8, the partnerships would have to include 
representatives from specified sectors. 

Although I understand and share the desire to 
keep marine planning partnerships as flexible as  
possible so that they can adapt to local needs, I 
agree with the committee that we must ensure that  
MPPs are not  dominated by narrow sectoral 
interests. In drafting the amendments in my name, 
I tried to strike a balance between the two 
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concerns and to address the concern that MPPs 
might become so large as to be unworkable.  

Amendments 141 and 142 therefore set out just  
three sectors from which there must be 
representation, which leaves flexibility about other 
representation. Such an approach would provide 
flexibility and balance. A seat at the table would 
have to be provided to representatives from the 
environmental protection community, for example,  
from Scottish Environment LINK or some of its  
constituent non-governmental organisations, and 
there would have to be representation from 
commercial interests. I stress the need for input  
from the renewables sector, because I cannot  
imagine a situation in which it would be 
appropriate to exclude the sector from an MPP—

on the contrary, its inclusion would be essential.  
Finally, there would have to be representation 
from recreation interests. The importance of our 
waters for recreation purposes is often overlooked,  
but in Scotland we provide world-class conditions 
and hold world-class events in sailing, surfing,  
kite-surfing, kayaking and windsurfing, to name 
just a few sports. Given the right support, those 
sports could provide an economic boost for the 
country—especially the island communities.  
Representatives from the recreation community  
must be given a voice through MPPs. 

We named sectors rather than groups so that  
the actual make-up can be determined by local 
conditions. The naming of just three essential 
sectors carries no risk of making MPPs too large,  
but would ensure that the bill makes it clear that  
essential sectors must be given a voice in order to 
avoid the risk of partnerships becoming dominated 
by narrow sectoral interests. 

It is extremely important that marine planning 
partnerships be open to freedom of information 
requests. My understanding is that an MPP, as an 
entity, would not be open to FOI requests, 
although some of its constituent parts might be. I 
am interested in hearing the committee‟s thoughts  
on the matter, to which we could perhaps return at  
stage 3. I hope that amendment 144 will add 
usefully to the Parliament‟s ability to oversee 
directions from ministers. 

Bill Wilson: I understand the logic behind 
amendment 140. My only slight concern is that  
there appears to be no limit on how many people 
the public authority could nominate, so we could 
end up with a situation in which the public  
authority nominated a large number of people and 
the minister nominated more people, which would 
create a very unwieldy body indeed. I am a bit  
concerned about  allowing ministers and the public  
authority to nominate without restriction.  

John Scott: I agree with Elaine Murray ‟s 
interpretation and with her amendments. It is 
important that we agree to them.  

Richard Lochhead: Amendment 140 would 
remove the flexibility to delegate planning 
functions to a single public authority. I do not wish 
the powers to delegate planning functions to be 
limited in such a way. It is not inconceivable that  
delegating planning functions to a single public  
authority might be appropriate in some 
circumstances—for example, delegation to one of 
the island councils is a possibility. If we were to 
delegate functions to a single public authority, I 
assure the committee that we would direct it to 
work in conjunction with stakeholders. 

Amendment 141 could make it extremely  
difficult, if not impossible, to delegate planning 
functions in a case in which it was difficult to find in 
an area representatives from all three groups—

environmental interests, recreational interests and 
commercial interests—that Robin Harper lists, 
however unlikely that might be. The amendment ‟s 
approach is prescriptive, whereas the bill is more 
flexible, in order to meet the wide range of 
circumstances around the Scottish coast. Any 
reduction in such flexibility should be resisted.  

Amendment 142 sets out in further detail what a 
direction to a public authority would have to 
include. I do not wish to go so far as to prescribe 
the groups that a delegate must consult, but  
partnerships will, of course, be expected to consult  
widely in performing their functions. 

Amendment 144 would introduce unnecessary  
bureaucracy and delay into the directions process, 
which could limit ministers ‟ ability to respond 
quickly to circumstances. On that basis, I oppose 
the amendment. 

The bill will allow marine licensing to be 
delegated to a public authority or a marine 
planning partnership that comprises nominated 
persons, so amendment 165 would add no value 
to the bill. The amendment would also remove the 
requirement for the Scottish ministers to have the 
group‟s consent to undertake the delegated 
responsibilities. Removal of that requirement  
would be a backwards step. For those reasons, I 
oppose the amendment.  

Elaine Murray: I will deal with some of the 
arguments. Robin Harper‟s amendment 141 is too 
prescriptive. In some planning regions, restriction 
to the sectors that are listed might not be 
appropriate and all three interests might not be 
represented in some planning partnership areas. I 
prefer my amendment 140, which would give 
public authorities and ministers more discretion to 
select the appropriate people.  

The cabinet secretary argued that having one 
public authority as the planning partnership might  
be appropriate in island communities. I contend 
that, even if only one public authority were 
involved in the partnership, other stakeholders  
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should participate, too. Amendment 140 would 
enable ministers to ensure that other stakeholders  
were involved. 

I support Robin Harper‟s amendment 142 and I 
intend to press amendment 140. 

The Convener: If amendment 140 is agreed to,  
amendment 141 will be pre-empted. The question 
is, that amendment 140 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  

AGAINST 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 140 disagreed to.  

Amendment 141 moved—[Robin Harper]. 

The Convener: The question is, that  
amendment 141 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

AGAINST 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 141 disagreed to.  

Amendment 142 moved—[Robin Harper]. 

The Convener: The question is, that  
amendment 142 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 142 disagreed to.  

Amendment 143 not moved.  

Amendment 38 moved—[Richard Lochhead]—
and agreed to. 

Section 8, as amended, agreed to.  

After section 8 

Amendment 144 moved—[Robin Harper]. 

The Convener: The question is, that  
amendment 144 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

ABSTENTIONS  
Peacock, Peter (Highlands and Is lands) (Lab)  

The Convener: The result of the division is: For 
3, Against 4, Abstentions 1. 

Amendment 144 disagreed to.  

Sections 9 and 10 agreed to.  

Section 11—Decisions of public authorities 
affected by marine plans 

The Convener: The next group is on decisions 
of public authorities affected by marine plans.  
Amendment 8, in the name of Elaine Murray, is  
grouped with amendments 145 and 9.  

Elaine Murray: I lodged amendment 8 as a 
probing amendment. The inclusion in section 11 of 
the phrase 

“unless relevant cons iderations indicate otherw ise” 

appears to give public authorities the discretion to 
disregard marine plans. Scottish Environment 
LINK has sought legal advice and has been told 
that there is no legal interpretation of the phrase.  
On the contrary, the term “material considerations” 
is used in terrestrial planning, so if that were used 
in the bill, it would have the same general 
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interpretation that it has in terrestrial planning 
legislation. I invite the cabinet secretary ‟s 
comments on the terminology.  

I move amendment 8.  

Karen Gillon: The purpose of amendment 145 
is quite straightforward. It seeks to ensure that  
when proposals are made to depart from a marine 
plan, they are made for good reasons and are 
subject to proper examination. Amendment 145 
would include in the bill a requirement for 
consultation of the relevant delegates, who will be 
designated by direction under section 8(1)(b). I 
believe that amendment 145 would strengthen the 
bill, and I am happy to support amendment 9,  
which, by ensuring that reasons for decisions 
would be published, would increase transparency 
for the wider public.  

Liam McArthur: As Karen Gillon has indicated,  
there is a link between amendments 9 and 145.  
When a public authority takes a decision that goes 
against the marine plan, it will  be required to state 
its reasons for doing so, but amendment 9 would 
ensure that it had to justify its decision in a 
published and publicly accessible document. I 
support amendment 145. 

Richard Lochhead: Elaine Murray‟s 
amendment 8 seeks to change the basis on which 
public authorities take decisions that relate to a 
marine plan. Section 11 states that public  
authorities must take any authorisation or 
enforcement decision in accordance with the 
marine plan 

“unless relevant cons iderations indicate otherw ise.” 

Such “relevant considerations ” could arise from 
new scientific evidence, a national emergency or 
the need to take into account other, supervening 
legislation. We believe that the flexibility to 
respond appropriately is necessary, so it is not  
necessary to change “relevant” to “material”.  

Furthermore, “material” is used extensively in 
the terrestrial planning system and has case law 
associated with it. As I have said in relation to 
other amendments, we are not convinced that  
importing a terrestrial planning concept into marine 
legislation is a sensible idea. It is better to stay in 
line with the terminology that will be applicable,  
under the UK act, to decisions in the Scottish 
offshore area. 

Karen Gillon‟s amendment 145 would, in certain 
circumstances, require public authorities to consult  
before reaching a final decision, which I believe 
would result in additional bureaucracy, slow down 
decision making and increase red tape. As far as  
marine licensing decisions are concerned, section 
20(4) contains an order-making power that will  
allow the listing of consultees in relation to licence 
applications. I am happy to give a commitment  

that any delegate in a marine area where a project  
is to be situated will be included on the list. That  
removes the need to consult the relevant delegate 
after a decision is made, as least as far as marine 
licensing decisions are concerned.  

11:45 
Liam McArthur‟s amendment 9 proposes that  an 

authority would have to “publish”, rather than 
“state”, the reasons why a decision was not in 
accordance with a relevant marine plan. I am not  
sure why it is felt necessary for a public authority  
to publish that reason. The authority would need to 
state it to those who are directly interested in the 
decision, and we cannot see a good argument for 
general publication being required by statute. 

Elaine Murray: As I said before, amendment 8 
is a probing amendment arising from concerns,  
raised by Scottish Environment LINK, that there is  
no legal definition or case law associated with the 
phrase: 

“unless relevant cons iderations indicate otherw ise.” 

Given the cabinet secretary ‟s explanation, I am 
content not to press the amendment. 

Amendment 8, by agreement, withdrawn.  

Amendments 145 and 9 not moved. 

Section 11 agreed to.  

Section 12—Monitoring of and periodical 
reporting on implementation of marine plans 

Amendment 10 moved—[Liam McArthur]. 

The Convener: The question is, that  
amendment 10 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 10 disagreed to. 

Amendment 11 moved—[Liam McArthur]. 

The Convener: The question is, that  
amendment 11 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 11 disagreed to. 

Section 12 agreed to.  

Sections 13 and 14 agreed to.  

Section 15—Interpretation of Part 2 

Amendment 39 moved—[Richard Lochhead]—
and agreed to. 

Section 15, as amended, agreed to. 

Section 16 agreed to.  

Section 17—Licensable marine activities 

The Convener: The next group is on marine 
licensing: licensable activities. Amendment 146, in 
the name of Stuart McMillan, is grouped with 
amendment 148.  

Stuart McMillan (West of Scotland) (SNP): As 
convener of the cross-party group on recreational 
boating and marine tourism, I was asked to lodge 
amendment 146 on behalf of the Scottish boating 
alliance. The feeling of the alliance is that there 
are currently no references or categories in 
section 17 for licensing developments of the type 
that specifically involve a possibility of prejudice to 
safe navigation, which is currently dealt with under 
section 34 of the Coast Protection Act 1949.  
Amendment 146 is intended to cover that omission 
and to establish that such developments require to 
be licensed.  

I move amendment 146.  

Karen Gillon: Amendment 148 arises from 
concerns raised by the Scottish Fishermen‟s 
Federation that the bill would prohibit the use of 
dredging by the fishing industry. The federation 
takes the position that, as it has long been argued 
that the right to fish in Scotland is a public right,  
and therefore that fishing does not require a 
licence, fishing cannot be exempted by the use of 
section 17(3).  

The purpose of the amendment is to seek 
clarification from the cabinet secretary of the policy  
intention behind the bill. How does he imagine that  

the bill will impact on Scottish fishermen and their 
ability to use dredging as a form of fishing? 

Bill Wilson: Could Karen Gillon clarify whether 
the addition of the words that she proposes to 
insert in section 17(2) would mean that licensing 
would no longer be required for all  the activities  
listed in section 17(1), such as scuttling of boats  
and the use of explosives by fishermen? 

Alasdair Morgan: I am a bit puzzled by Stuart  
McMillan‟s amendment. Presumably, there is  
legislation that deals with people conducting 
activity that might affect the safety of navigation; I 
would be grateful if the cabinet secretary would 
confirm whether that  is the case. It  seems strange 
to me that we should be prepared under the bill  to 
license activity that would affect the safety of 
navigation, which is the implication of amendment 
146. I will listen with interest to the cabinet  
secretary‟s comments. 

The Convener: I invite Karen Gillon to respond. 

Karen Gillon: I would like first to hear what the 
cabinet secretary has to say. 

Richard Lochhead: Amendment 146, in the 
name of Stuart McMillan, seeks to make anything 
that impacts on the safety of navigation a 
licensable activity. I understand what the member 
is seeking to achieve, but the amendment is not  
appropriate. We have moved away from requiring 
licensing of general activities, but we believe that  
the specific list that we have included in the bill  
covers everything impacting on navigation. To give 
comfort to the member and the committee, I note 
that we can add to the list of licensable activities  
by order i f a new activity affecting navigation 
emerges.  

I appreciate that amendment 148, in the name of 
Karen Gillon, is trying to put beyond doubt the 
issue of whether sea fishing could be a licensable 
activity. I have already said on record that it is not  
our intention to make sea fishing a licensable 
activity under the bill. If there remains any doubt  
on the issue, I am happy to deal with that in due 
course by way of an exemption order, as we have 
a power to create exemptions. That might be a 
much better way forward. We do not believe that  
the reference to dredging in the bill includes 
dredging associated with sea fisheries. 

Karen Gillon: The cabinet secretary‟s 
comments are helpful. 

Stuart McMillan: I agree. I will not press 
amendment 146, but I am keen to discuss the 
issue again briefly at a later point.  

Amendment 146, by agreement, withdrawn.  

The Convener: The next group is on marine 
licensing: registrable activities. Amendment 147, in 

726



2149  18 NOVEMBER 2009  2150 

 

the name of Karen Gillon, is grouped with 
amendments 15, 16, 157, 158 and 106.  

Karen Gillon: Amendments 147 and 157 relate 
to concerns raised by the committee in relation to 
the environmental thresholds for registering, rather 
than licensing, marine activity. It is important that  
we are aware of and have regard to cumulative 
impact and how that can be taken into account  
when activities are registered under the controlled 
activities regulations. There will be different  
sensitivities in different areas, and the bill  must be 
sufficiently flexible to allow for those.  

In its response to the Subordinate Legislation 
Committee, the Scottish Government used the 
example of Food and Environment Protection Act  
1985 licences that are issued for non-controversial 
outfall pipes from septic tanks to make the case 
for registration rather than licensing. That seems 
reasonable. However, there must be a mechanism 
for assessing cumulative impact. For example, i f 
an enclosed sea loch is surrounded by a number 
of dwellings, all of which have septic tank 
discharges, that has the potential to have a 
significant effect on the species and habitats in the 
sea loch, depending on which species and 
habitats it contains. There is clearly a need for 
assessment of the cumulative impact of a number 
of registered or licensed activities. 

Having looked at the amendments in detail, I am 
prepared to withdraw or not to move the 
amendments in my name in favour of amendment 
158, in the name of Elaine Murray, which gives 
effect to the proposals in a more detailed way.  
However, for the moment I will move amendment 
147, just in case. 

I move amendment 147.  

Elaine Murray: The bill allows discretion as to 
whether regulations under section 25(1) define or 
elaborate the meaning of “fall below”, “registered” 
and “specified threshold of environmental impact”.  
Amendment 15 requires ministers to specify  by  
regulation those marine activities that are required 
to be registered because they fall below a 
specified threshold of environmental impact. 
Amendment 16 requires ministers to define “fall  
below”, “registered” and “specified threshold of 
environmental impact”.  

Karen Gillon mentioned that amendment 158 
addresses similar concerns to those that she has 
raised in amendment 147. Amendment 158 
enables the cumulative effect of existing activities  
that do not require a licence but are registrable to 
be considered when an assessment is made of 
whether a new application should be licensed 
rather than registered. Karen Gillon gave a 
relevant example. It is conceivable that several 
small-scale activities, each of which on its own has 
little effect on either marine conservation or 

commercial interests that rely on the marine 
environment, could have a deleterious effect i f 
they exist in sufficient numbers. Amendment 158 
enables ministers to assess the effect of existing 
activities when they consider whether a new 
application should be licensed or registered. Both 
the Scottish Fishermen‟s Federation and Scottish 
Environment LINK have expressed concerns on 
the issue. 

Similarly, amendment 106 requires  
representatives of conservation interests, 
representatives of commercial interests and 
Scottish Natural Heritage to be consulted on which 
activities are considered to fall below a specified 
threshold of environmental impact and therefore 
require to be registered rather than licensed. It  
also requires them to be consulted on the 
definitions of the terms “fall below”, “registered” 
and “specified threshold of environmental impact”. 

Richard Lochhead: The provision in section 25 
is a unique one that is not matched in the UK act. 
It seeks to build on Scotland‟s experience of the 
controlled activities regulations that were made 
under the Water Environment and Water Services 
(Scotland) Act 2003. Section 25 int roduces a 
simplification so that some marine activities that  
have environmental impacts below a given 
threshold can be registered instead of requiring a 
marine licence. The establishment of what those 
thresholds should be is a scientific question. On 
the basis of our experience with the controlled 
activities regulations, I am content that we can 
establish those thresholds. Hand on heart,  
however, I cannot guarantee that the science will  
deliver absolutely, so I am reluctant to accept a 
duty on the issue.  

However, I reassure the committee that I am 
committed to delivering the registration process 
and I am happy for officials to keep the committee 
informed of progress. On that basis, I ask Elaine 
Murray not to move amendments 15 and 16. 

I ask the committee to resist amendments 147,  
157 and 158, which seek to move into the 
licensing system activities that would usually be 
registrable. I see no particular reason to have such 
provisions in the bill. I say to the members who 
lodged those amendments that one of the key 
purposes of the registration process is to identify  
cumulative impact, and once that has been done it  
will be possible to assess whether licensing should 
be introduced for the activity. Under the 
registration approach, if cumulative environmental 
impacts are identified, we can respond to that. 

Karen Gillon gave some detailed scenarios and 
examples—case studies, if you like—of where that  
might occur. If it would be helpful to her, I am 
happy to write to the committee and respond to 
the scenarios that she outlined. However, we 
believe that the existing provisions are adequate 
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to enable suitable provision as to which activities  
should be registrable. I reassure the committee 
that I am committed to delivering the registration 
process and, as I said, I will keep the committee 
up to date with progress. 

My position on amendment 106, in the name of 
Elaine Murray, is similar to that which I outlined in 
respect of amendment 105. I do not think that  
amendment 106 is necessary. Section 25(4) 
already requires Scottish ministers to consult such 
persons as they consider appropriate when they 
bring forward regulations under that section. I 
assure Elaine Murray that the groups that are 
mentioned in the amendment will be consulted. As 
a result, it is unnecessary to define in the bill who 
should be consulted, and I therefore ask the 
committee not to support the amendment. 

12:00 
Karen Gillon: It would be useful to get the 

information that the minister mentioned ahead of 
stage 3, as that allow us to better assess whether 
we should bring back the amendments at  stage 3.  
I am still not wholly convinced by the minister‟s 
argument, but I will wait for the information that he 
has mentioned. 

Amendment 147, by agreement, withdrawn.  

Amendment 148 not moved.  

The Convener: The next group is on marine 
licensing: considerations of Scottish ministers. 
Amendment 40, in the name of the cabinet  
secretary, is grouped with amendments 40A, 40B, 
154, 155, 41, 41A, 41B, 105, 160, 161, 51A, 51B, 
18, 64A and 64B. 

Richard Lochhead: Amendments 40 and 41 
are Government amendments that set out the 
matters to which Scottish ministers must have 
regard in adding or removing activities from the list  
of licensable activities or making exemptions from 
licensing requirements. They are a response to 
recommendations in the committee‟s stage 1 
report.  

I will speak to Peter Peacock ‟s amendments  
40A, 154, 41A, 160, 161, 51A, 18 and 64A 
together. The amendments are well intentioned,  
but the expression 
“legitimate uses of the sea”,  

which is used in the bill, covers not only the 
concept of safety of navigation but much else 
beyond. It is an internationally recognised term 
that covers, in addition to navigational uses of the 
sea, its use for offshore wind farms, sea disposal 
operations and so on. We do not wish to accept  
the amendments, as they would leave Scottish 
ministers operating two different licensing 
systems, one in territorial waters, in which the 

safety-of-navigation test would apply, and the 
other in the area between 12 and 200 nautical 
miles from the coast, in which the legitimate-uses 
test would apply. Given that stakeholders have 
repeatedly asked for consistency in the licensing 
system, that would not be sensible.  

Furthermore, a number of international 
conventions that the committee will no doubt be 
aware of, such as the Convention for the 
Protection of the Marine Environment of the North -
East Atlantic—the OSPAR convention—and the 
United Nations Convention on the Law of the Sea,  
use the legitimate-uses concept. Therefore, I urge 
the committee to resist the amendments. 

I turn to amendments 40B, 155, 41B, 51B and 
64B, in the name of Peter Peacock. Although I 
was content to include the need to mitigate and 
adapt to climate change among the marine plan 
objectives, I do not think that it is appropriate to 
include similar wording in the marine licensing 
provisions. I believe that the existing general 
duties in the Climate Change (Scotland) Act 2009 
and the provision in section 20 of the bill on the 
need to protect the environment are sufficient, so I 
ask the committee to resist the amendments. 

We do not  think that amendment 105, in the 
name of Elaine Murray, is necessary. The Scottish 
Government has a policy of consulting extensively  
and all consultations are published on the Scottish 
Government website. I can give Elaine Murray an 
assurance that the groups that are set out in 
amendment 105 will be included in any 
consultation under section 24. On that basis, I ask  
her not to move amendment 105.  

I move amendment 40. 

Peter Peacock: I support amendments 40 and 
41. I am grateful for what the minister has said.  
The purpose of my first series of amendments was 
to clarify how 
“legitimate uses of the sea”  

could be interpreted, because it seemed to be a 
fairly broad term, whose inclusion in the bill could 
indicate that existing users of the sea had a higher 
right to use it than potential new users—I was 
thinking particularly about offshore renewables. If I 
understood the minister correctly, he explicitly 
stated that that would not be the case. It would be 
helpful i f he could confirm that when he sums up,  
so that I can check that I did not get that wrong. 

As he has done with a number of the 
amendments that we have considered today, the 
minister identified an anomaly that would exist if 
the amendments in my name were agreed to,  
which would result in different arrangements  
applying to the 12-mile zone and the wider zone.  
On the basis of what he has said, I do not propose 
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to press amendment 40A or to move the other 
amendments on the same issue.  

My second batch of amendments is on the need 
to mitigate and adapt to climate change and is an 
attempt to ensure consistency on the subject  
throughout the bill. I want to reflect on what the 
minister said, as I was not entirely convinced by 
his argument, but I will probably not move the 
amendments. 

I move amendment 40A. 

Elaine Murray: Like amendment 106,  
amendment 105 requires ministers to consult  
specifically representatives with a conservation 
interest in the marine area, those who have a 
commercial interest in the use of the marine area 
and SNH before making an order specifying 
activities  that do not need a marine licence or that  
do not need a marine licence under specified 
conditions. The minister believes both 
amendments to be unnecessary, as the provisions 
of section 24 would overtake the amendments. 
Therefore, I will not move either of the 
amendments but will have another look at the 
section and see whether they are, indeed,  
unnecessary. 

Liam McArthur: What the cabinet secretary  
said in response to Peter Peacock ‟s point is 
helpful. I am aware of the concern that exists, 
particularly in the marine renewables sector, about  
the width of the definition of “legitimate uses”. The 
cabinet secretary will  know that such ambiguity  
can lead to risk. Perhaps in his closing remarks 
this afternoon or at stage 3 he can find a way of 
removing as much of the ambiguity as possible. 

Richard Lochhead: I will limit my closing 
remarks to the issue that has been raised by Peter 
Peacock and Liam McArthur. I reiterate that 
“legitimate uses of the sea”  

is an internationally recognised concept. For the 
record, I state that we firmly believe that marine 
renewables are a legitimate use of our seas. I 
hope that that reassures the committee on that  
point.  

Peter Peacock: I accept what the cabinet  
secretary has said. However, if anything further 
could be done to clarify the matter at a later stage,  
that would be great. 

Amendment 40A, by agreement, withdrawn.  

Amendment 40B not moved.  

Amendment 40 agreed to. 

Section 17, as amended, agreed to. 

After section 17 

The Convener: The next group is on marine 
licensing: pre-application procedures. Amendment 

149, in the name of Karen Gillon, is grouped with 
amendments 150 and 151.  

Karen Gillon: I speak to this group of 
amendments with a sense of foreboding, given the 
cabinet secretary‟s comment that he is not  
convinced that it is appropriate to import a 
terrestrial planning concept into the marine 
planning framework. Amendments 149 to 151 
seek to do just that by placing in the bill a 
requirement for full  and effective pre-application 
consultation for activities relating to the marine 
plan.  

In our time as members of the Scottish 
Parliament, we have all learned that, in relation to 
any planning decision, effective pre-application 
consultation is vital i f we are to take communities  
along with us. We must ensure that people have 
the information that they need and do not simply 
react to an application when it arrives by way of a 
notification. The amendments seek to put a 
requirement for that in the bill. The issue is  
particularly relevant in the context of renewables 
developments. There should be effective pre-
application consultation to allow communities that  
have concerns about such developments to 
become fully engaged in the planning process. I 
believe that the amendments would achieve that.  
They will strengthen the bill and what we are trying 
to do, and I hope that members will support them.  

I move amendment 149.  

Richard Lochhead: I believe that ministers  
should never be too dogmatic. Although we do not  
want to import terrestrial planning concepts into 
marine planning, I am willing to make exceptions.  
These amendments provide for a pre-application 
consultation system, which is in tune with new 
provisions for developments on land. Indeed, I see 
certain similarities between what is proposed in 
the amendments and the new system on land. As 
the approach will  be a new approach both on land 
and at sea, I am less concerned than in other 
cases about importing land-based precedents. I 
certainly agree with many of the sentiments that  
Karen Gillon expressed in her remarks, so I am 
happy to support the amendments. 

Karen Gillon: I am delighted that the strength of 
my argument has swayed the cabinet secretary.  
My foreboding was indeed misplaced.  

Amendment 149 agreed to.  

Amendments 150 and 151 moved—[Karen 
Gillon]—and agreed to. 

Section 18—Application for licence 

The Convener: The next group is on marine 
licensing: application, notification, variation,  
suspension, revocation and transfer of licence.  
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Amendment 152, in the name of Liam McArthur, is  
grouped with amendments 153, 12, 104 and 156.  

Liam McArthur: I should probably say that I 
have a sense of foreboding and see what  
happens.  

Amendment 152 links to amendments 153 and 
156. It suggests that the requirements for 
information to support applications should be in 
line with environmental impact assessment 
procedures and that the Scottish ministers must 
act reasonably. Unfortunately, but quite 
understandably, we know a good deal l ess about  
the marine environment than we know about the 
onshore environment, and there is a risk that we 
will gold plate the requirements for data to support  
applications. The amendment is intended to 
ensure that ministers act reasonably and require 
only data that are strictly necessary to support an 
application, rather than straying into the territory of 
seeking information that it would be nice to have 
but which it  would be unreasonable or unrealistic 
to expect the applicant to provide. 

Perhaps as a counterweight to that, amendment 
153 sets out rather more explicitly that the Scottish 
ministers could require the applicant to collect 
extra data in support of their application in order to 
satisfy particular criteria.  

On amendment 156, it should be possible to 
vary, suspend or, indeed, revoke licences. I do not  
think that anybody would doubt that. The question 
is more about the threshold and how high the bar 
is set. The amendment would insert the word 
“significant” to ensure that there is a degree of 
predictability and thus reduce the risk to those who 
seek to develop the marine environment, but it  
would not remove the right that ministers should 
quite rightly have.  

In amendment 104, I seek to remove section 
19(6) only because I am not clear in what  
circumstances Scottish ministers would not  
publish notice of an application. I cannot think of 
any such circumstances. However, i f the minister 
can explain that, I will not move the amendment. 

Amendment 12 might be regarded as another 
attempt to drag the bill into the 21st century.  
Notwithstanding the fact that access to high-
quality broadband is a luxury that not all my 
constituents have, it might be useful for the bill to 
state that the information must be accessible via a 
website.  

I move amendment 152.  

12:15 
Bill Wilson: I have two quick questions. I am 

not sure why the Scottish ministers could not do 
what is suggested in amendment 153 anyway.  

Perhaps Liam McArthur can explain—maybe I am 
missing something.  

On amendment 104, which seeks to omit section 
19(6), I understand why the minister might  
occasionally have reason not to publish an 
application, but it seems to be a catch-all  
provision.  Would the minister consider making a 
statement as to why an application would not be 
published or what limitation there might be on that  
power?  

Richard Lochhead: I fear that Liam McArthur‟s 
sense of foreboding is more justified than Karen 
Gillon‟s was.  

At present, section 18(3)(c) allows ministers to 
require an applicant to permit investigations or 
tests in connection with an application for a marine 
licence. Amendments 152 and 153 would alter the 
position so that investigations or tests could be 
required only after a process by which the 
applicant had tried to convince ministers that those 
were not needed. In our view, that would be likely  
to slow down the application process and it is not  
something that we would support.  

I accept Liam McArthur‟s proposal in 
amendment 12 that the web-based publication of 
applications is the most efficient. It would be the 
Scottish Government‟s policy to do that in most if 
not all  cases. However, I am not sure whether 
there is any need for the bill to make specific  
provision to that effect. If he feels strongly that that  
is necessary, I ask him to withdraw the 
amendment so that we can lodge a Government 
amendment at stage 3 that will reflect more clearly  
the provision in section 19(1) that it will not be 
ministers who publish notices in every case.  

On amendment 104, I have stated on several 
occasions that we want to streamline and simplify  
the licensing regime as far as possible. The 
removal of section 19(6) would seriously constrain 
the ability of the Scottish ministers to make quick  
decisions for minor operations that had no adverse 
impact on others—for instance, emergency bridge 
or coastal road repai rs or emergency operations 
such as the application of oil dispersants on an oil  
spill, in respect of which any delay could seriously  
affect the effect of the operation. That might result  
in delays when urgent action is required or it might  
increase the costs of a project unnecessarily. On 
that basis, I urge the committee to resist the 
amendment. 

Amendment 156 would tighten up the 
requirements so that Scottish ministers could vary,  
suspend or revoke a licence only when there was 
a “significant ” change in circumstances relating to 
the environment or human health, a “significant” 
increase in scientific knowledge or a “significant” 
change in circumstances affecting the safety of 
navigation. That would give Scottish ministers a 
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more restricted power to take action. On that  
basis, I urge the committee to resist amendment 
156 as well. 

Liam McArthur: I am slightly disappointed with 
the minister‟s response. Amendments 152, 153 
and 156 articulate a genuine concern that the 
marine renewables sector has about the way in 
which the powers may be exercised. I noted what  
he said about amendments 152 and 153, but I 
cannot agree with him. Furthermore, I do not think  
that amendment 156 places the threshold 
unworkably high. I am, however, grateful for his  
comments on amendment 12 and I am happy not  
to move that amendment. It was interesting to get  
some clarification on amendment 104, and I am 
happy not to move it. 

The Convener: The question is, that  
amendment 152 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 152 disagreed to.  

Amendment 153 moved—[Liam McArthur].  

The Convener: The question is, that  
amendment 153 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 153 disagreed to.  

Section 18 agreed to.  

Section 19—Notice of applications 

Amendments 12 and 104 not moved.  

Section 19 agreed to.  

Section 20—Determination of applications 

Amendments 154 and 155 not moved.  

Section 20 agreed to.  

Sections 21 and 22 agreed to.  

Section 23—Variation, suspension, revocation 
and transfer 

Amendment 156 moved—[Liam McArthur].  

The Convener: The question is, that  
amendment 156 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 156 disagreed to.  

Section 23 agreed to.  

Section 24—Exemptions specified by order 

Amendment 41 moved—[Richard Lochhead]. 

Amendments 41A and 41B not moved.  

Amendment 41 agreed to. 

Amendment 105 not moved.  

Section 24, as amended, agreed to. 

Section 25—Activities below specified 
threshold of environmental impact 

Amendment 15 moved—[Elaine Murray]. 

The Convener: The question is, that  
amendment 15 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
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Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 15 disagreed to. 

Amendments 16, 157, 158 and 106 not moved.  

Section 25 agreed to.  

Section 26 agreed to.  

Section 27—Special procedure for applications 
relating to certain electricity works 

The Convener: The next group is on marine 
licensing: electricity works and submarine cables.  
Amendment 42, in the name of the cabinet  
secretary, is grouped with amendments 43 and 
166.  

Richard Lochhead: Amendment 42 is largely  
technical but nonetheless important. One of 
business stakeholders ‟ key requirements is that 
the licensing system is common throughout the 
UK, where possible. That applies in particular to 
provisions such as those in section 27, which seek 
to create a single process for considering 
applications for a marine licence and for an 
Electricity Act 1989 consent for a related 
generating station. The amendment alters the bill  
to bring it broadly into line with the final text of 
section 79 of the UK Marine and Coastal Access 
Act 2009. I believe that that will meet stakeholders ‟  
requirements.  

Amendment 43, which is required to bring the 
bill into line with the international law of the sea 
with regard to submarine telecommunication 
cables, seeks to provide that a licence must be 
given in respect of certain submarine cables 
entering the Scottish territorial sea from the 
offshore area. It makes clear, however, that  
Scottish ministers can place conditions on any 
licence that is given.  

I thank John Scott for noticing that a 
consequential amendment was required following 
on from Government amendment 42 and for 
lodging amendment 166 as a result. However, the 
appropriate amendment would be to substitute 
what is in amendment 166 for section 42(6)(g),  
instead of adding it as a new paragraph. If Mr 
Scott is prepared not to move the amendment, I 
will lodge an appropriate Government amendment 
at stage 3. 

I move amendment 42. 

John Scott: I am happy to accept the cabinet  
secretary‟s analysis of amendment 166 and will  
not seek to move it. 

Amendment 42 agreed to. 

Section 27, as amended, agreed to. 

Section 28 agreed to.  

After section 28 

Amendment 43 moved—[Richard Lochhead]—
and agreed to. 

Section 29—Appeals against licensing 
decisions 

The Convener: The next group is on marine 
licensing: appeals against licensing decisions.  
Amendment 107, in the name of Robin Harper, is  
grouped with amendments 159 and 108.  

Robin Harper: Amendment 107 is intended to 
deal in part with the committee‟s recommendation 
in paragraph 183 of its stage 1 report that the bill  
should set out  

“the fundamental elements of an appeals procedure against 
a … licensing decision”.  

It should be noted that the Subordinate Legislation 
Committee raised a similar concern. At this point, I 
stress that amendment 107 is a probing 
amendment that  I am unlikely to press to a vote.  
However, I am interested in hearing the views of 
members and the cabinet secretary on the point. 

As the bill stands, only the licensee will be able 
to appeal a licensing decision. I believe that that  
narrows standing in a licensing appeal too far,  
severely restricts access to the system and has 
the potential to be inconsistent with the Aarhus 
convention. 

Third-party rights of appeal are always a 
contentious issue and the Scottish Green Party  
has consistently argued for their adoption on the 
ground of environmental justice. Communities  
should always be given an opportunity to appeal a 
decision that they believe would adversely affect  
their environment, their health or their way of li fe.  
However, amendment 107 is not intended to give 
a blanket third-party right of appeal; instead, it  
gives the right of appeal to an “appropriate person” 
who would be identified by ministers. The 
definition of “appropriate person” should, I believe,  
be made within the context of the Aarhus 
convention. 

Under the convention, members of the public  
should in principle be able to challenge any 
violation of national law relating to the 
environment. Specifically, paragraph 2 of article 9 
makes it clear that members of “the public  
concerned”—who are defined as  
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“the public affected or likely to be affected by, or having an 
interest in, the environmental dec ision-making”,  

including non-governmental organisations—shall  

“have access to a review procedure before a court of law 
and/or another independent and impartial body established 
by law , to challenge the substantive and procedural legality  
of any decision, act or omission subject to the provisions of 
article 6”,  

which means any of the activities in annex 1 of the 
convention. Given that, under the bill as  
introduced, most Aarhus annex 1 activities will  
require a marine license, the public concerned,  as  
defined by the convention, should at least be given 
the right to appeal a licensing decision on an 
annex 1 activity. Bearing in mind the general duty  
in paragraph 3 of article 9, I argue that the appeals  
process should be designed to allow the public to 
appeal a licensing decision on the ground of 
violation of current environmental law. As 
amendment 107 seeks to require Scottish 
ministers to define “appropriate person”, it would 
be up to them to make that judgment;  
nevertheless, having a definition in line with the 
terms of the Aarhus convention is the intention 
behind the amendment. 

I am interested to hear the response of the 
cabinet secretary and other members to my 
amendment. 

I move amendment 107.  

12:30 
Karen Gillon: Amendment 159 relates to the 

work  of this committee perhaps more than any 
other,  as it is prompted by the significant  
difficulties that fishing communities the length and 
breadth of Scotland face. The amendment seeks 
to give a right to appeal against the granting of a 
marine licence to any third party who can 
demonstrate prima facie that he or she will suffer 
loss as a result of the granting of the licence. It is 
not, as some have described it, a blanket third -
party right of appeal; it is a specific right of appeal 
that can be used in specific circumstances. The 
proposals that Robin Harper outlined would give a 
far wider right  of appeal to a far wider range of 
individuals. 

Amendment 159 is a probing amendment; I 
lodged it so that I could explore with the cabinet  
secretary how he believes that we will be able to 
support fishing communities and others who suffer 
economic loss as a result of the bill. He accepted 
my amendments on pre-application consultation. I 
am interested in how that can aid the process and 
in how we ensure that those who might suffer 
economic  loss, particularly in our fishing 
communities, will be involved in that consultation.  

Liam McArthur: I have reservations about al l  
three of the amendments in the group, although I 

note what Robin Harper and Karen Gillon said 
about the probing nature of the amendments. 
Having lived through the process in relation to a 
terrestrial third-party right of appeal, I am not  
terribly anxious to embark on a similar process in 
relation to the marine environment. I agree with 
Karen Gillon that pre-consultation is absolutely the 
right approach. Any effort to push the process of 
reconciliation and agreement to the back end is  
likely only to increase risks, lengthen the process  
and add considerable cost. I am therefore wary of 
accepting any of the amendments in the group.  

Peter Peacock: I echo Liam McArthur‟s 
comments, as someone who is also a bit battle 
scarred from the process in relation to a terrestrial 
third-party right of appeal. There was good reason 
why Parliament opposed the introduction of that  
principle in the terrestrial planning system and put  
an emphasis on the early stages of planning. We 
wanted to get everything up front and have people 
understand the processes and be involved early,  
rather than create potentially extensive delays in 
projects at the end of the process, when those 
projects have for the most part  been accepted in 
the decision-making process. Robin Harper‟s 
amendments 107 and 108 are drawn very widely. I 
accept that the Greens are long-standing 
proponents of a third-party right of appeal and that  
he stands by that but, equally, I am a long-term 
opponent of such a right and I stick by that. 

Alasdair Morgan: I share Peter Peacock ‟s and 
Liam McArthur‟s sentiments. On Karen Gillon‟s 
amendment 159, I am concerned that, with access 
to ingenious legal advice,  which is never in short  
supply, the term “economic interest” could be 
extended far beyond what Karen Gillon might  
intend it to mean. 

John Scott: I agree with Peter Peacock and 
Liam McArthur, although I share Karen Gillon‟s 
interest in what the cabinet secretary has to say 
about protecting fishermen‟s interests. 

Richard Lochhead: I will  address Robin 
Harper‟s amendments 107 and 108 and Karen 
Gillon‟s amendment 159.  

As members have acknowledged, the 
amendments would introduce a third-party right of 
appeal. I, too, am battle scarred by some of the 
debates that have taken place in Parliament over 
the years on such a right in the terrestrial context. 
Amendments 107 and 108 would provide for an 
“appropriate person”, who is yet to be defined, to 
appeal against licensing decisions. That would 
broaden the appeal right well beyond a right for 
the applicant. In my oral evidence to the 
committee on 9 September, I indicated that I was 
against a third-party right of appeal in the marine 
context. The arguments are the same as those in 
the terrestrial context. Such a right could frustrate 
the progress of appropriate developments and 
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would open up the possibility of vexatious third-
party appeals, which would slow down the process 
enormously, as members have just acknowledged.  

The amendments on pre-application 
consultation to which the committee agreed will  
deliver a sufficient level of scrutiny. 

Appeals are appropriate for people whose 
licence applications are rejected, but we do not  
want to introduce a third-party right of appeal and 
we will resist amendments 107, 159 and 108. We 
do not believe that the Aarhus convention calls for 
a third-party right of appeal in the context of the 
marine environment.  

Robin Harper: The Government‟s interpretation 
of the Aarhus convention might  well be open to 
challenge. In due course, I would welcome from 
the cabinet  secretary a detailed analysis of how 
the bill will be compliant with Aarhus.  

Given the responses, and given that my 
intention was that amendments 107 and 108 
should be probing amendments that lead to 
clarification, I seek leave to withdraw amendment 
107 and will not move amendment 108.  

Amendment 107, by agreement, withdrawn.  

Amendments 159 and 108 not moved.  

Section 29 agreed to.  

Sections 30 and 31 agreed to.  

Section 32—Defences: electronic 
communications: emergency works 

The Convener: The next group is on marine 
licensing: offences and enforcement. Amendment 
44, in the name of the cabinet secretary, is 
grouped with amendment 45.  

Richard Lochhead: Amendment 44 is a minor 
consequential amendment that arises from 
amendment 45. Amendment 45 will tighten up the 
drafting of section 32 by removing paragraph (c) 
from subsection (1). On further consideration it  
appeared that the wording of paragraph (c) did not  
add anything of consequence to what was 
provided for in paragraph (b).  

I move amendment 44. 

Amendment 44 agreed to. 

Amendment 45 moved—[Richard Lochhead]—
and agreed to. 

Section 32, as amended, agreed to. 

Section 33 agreed to.  

Section 34—Compliance notice 

The Convener: The next group is on marine 
licensing: compliance notices. Amendment 46, in 

the name of Elaine Murray, is grouped with 
amendments 47 and 48.  

Elaine Murray: Amendments 46 to 48, in my 
name, are probing amendments. I seek the 
cabinet secretary‟s advice on the difference in 
wording between sections 34 and 35. Under 
section 34,  the Scottish ministers will be permitted 
to issue a compliance notice to a person who is  
carrying on an activity that 
“has not caused, and is not likely to cause …  

(i) serious harm to the environment,  

(ii) serious harm to human health,  

(iii) ser ious interference w ith legit imate uses of the sea.”  

Under section 35, ministers will be able to issue 
a remediation notice to a person who is carrying 
on an activity that 
“has caused, or is causing or is likely to cause …  

(i) harm”—  

rather than “serious harm”— 

“to the environment,  

(ii) harm to human health,  

(iii) interference w ith legit imate uses of the sea.”  

Sections 34 and 35 appear not to be consistent.  
Will the cabinet secretary  explain the reasons for 
the difference in wording and say what  criteria will  
be applied in relation to compliance notices and 
remediation notices? 

Under section 46,  the Scottish ministers will  be 
able to issue a stop notice. Like section 32,  
section 46 refers  to “serious harm” and “serious 
interference”. I have not lodged an amendment to 
section 46, because it might be argued that a 
notice to cease activity is more drastic than a 
compliance notice or a remediation notice, so 
removing the word “serious” could lower the bar to 
the extent that legitimate activities, the effects of 
which on the marine environment might be 
reversible, might be prevented.  

Although, depending on the cabinet secret ary‟s 
response, I might subsequently seek the 
committee‟s agreement to withdraw it, I move 
amendment 46.  

Richard Lochhead: I am happy to address 
Elaine Murray‟s amendments 46 to 48. I 
understand why she thought about removing the 
word “serious” from each of the subparagraphs in 
section 34(3)(b), but doing that would, in my view, 
unreasonably disturb the operation of the 
enforcement regime that is set out in part 3. 

Section 34 provides for compliance notices to be 
used when licence conditions have been breached 
but when it is not likely that serious harm will be 
caused to the environment or to human health, or 
that legitimate uses of the sea will be seriously  
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interfered with. Compliance notices will be used 
for more minor and technical breaches. 

In more serious situations, including situations in 
which the breach has caused serious harm to the 
environment or to human health, or serious 
interference with legitimate uses of the sea,  
enforcement officers will use a stop or emergency 
safety notice. If “serious” is removed from section 
34, a compliance notice could be used only in 
cases in which an activity had not caused any 
harm or interference. As a result, it would be a 
much less useful tool for dealing appropriately with 
minor breaches of licensing conditions. For those 
reasons, we will resist Elaine Murray ‟s 
amendments. 

Elaine Murray: On a point of information, why is  
the term “serious ” not used in section 35? 

Richard Lochhead: Sections 34 and 35 deal 
with different types of notice. We wanted to 
differentiate between the circumstances in which 
they can be used. Section 35 is about remediation.  
The two sections deal with different things. 

Elaine Murray: I have difficulty getting my head 
round why you have not included “serious ” in 
section 35, but it is an issue that might benefit  
from further reflection. 

Richard Lochhead: Section 35 is about  
remediation when harm has been caused, so 
there is no need to qualify the provisions in the 
same way. One would remediate only when harm 
or damage had been caused.  

Amendment 46, by agreement, withdrawn.  

Amendments 47, 48 and 160 not moved.  

Section 34 agreed to.  

Section 35—Remediation notice 

Amendment 161 not moved.  

The Convener: The next group is on marine 
licensing: enforcement notices and remedial 
action. Amendment 49, in the name of the cabinet  
secretary, is grouped with amendments 50, 51, 63 
and 64.  

Richard Lochhead: Remediation is an issue 
that the committee raised at stage 1. It was not the 
intention to limit the issuing of a remediation notice 
to the purpose of protecting what is left  of the 
environment after it has been harmed. My 
intention is that a remediation notice should be 
able to specify steps that are aimed at preventing,  
minimising, remedying or mitigating the effects of 
harm.  

Moreover, when harm or interference has been 
caused, a remediation notice should be able to 
specify steps that are aimed at fully or partially  
restoring the situation. In cases in which it is not 

possible to restore the original site, the option 
should be available of requiring steps to be taken 
elsewhere instead. In effect, such steps would be 
compensation for damage caused in another 
place.  

The amendments in this group deal with the 
matters that  I have mentioned, and I recommend 
them to the committee.  

I move amendment 49. 

Amendment 49 agreed to. 

Amendment 50 moved—[Richard Lochhead]—
and agreed to. 

Amendment 51 moved—[Richard Lochhead]. 

Amendments 51A and 51B not moved.  

Amendment 51 agreed to. 

Section 35, as amended, agreed to. 

Sections 36 and 37 agreed to.  

Section 38—Fixed monetary penalties: 
procedure 

12:45 
The Convener: The next group is on marine 

licensing: monetary penalties. Amendment 52, in 
the name of the cabinet secretary, is grouped with 
amendments 162, 53 to 58, 163 and 59.  

Richard Lochhead: Amendments 52 to 59 are 
minor drafting amendments that will keep sections 
38 and 40 and schedule 2 in line with the 
equivalent provisions in the UK Marine and 
Coastal Access Act 2009. They will make no 
substantial change to the provisions that they 
amend. 

Section 38 provides for a procedure for fixed 
monetary penalties that may be levied for offences 
under part 3 and says that a final fixed monetary  
penalty notice must include information about  
appeal rights. I am sure that amendments 162 and 
163 stem from a desire to make the appellate 
body, or a possible range of appellate bodies,  
clear in the bill. The Scottish Government has said 
that it is considering the best body to hear such 
appeals and that its current preference is the 
sheriff court. 

Amendments 162 and 163 are well intended, but  
the problem is that no single accepted definition of 
a “legally qualified person” exists. Without further 
definition in the bill, the meaning of that term 
would be less than clear. Further, it would be 
strange to have such provisions in relation to 
monetary notices but not in relation to appeals  
against licensing decisions under section 22 or 
notices under section 52. 
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The Scottish Government prefers to specify the 
appellate body for all  those sections at  stage 3.  
Our current preferred option is that appeals should 
go to the sheriff court. However, we will consider 
any further amendments that are made to part 3 
before finally specifying the appellate body. 

For those reasons, I ask Karen Gillon not to 
move amendments 162 and 163.  

I move amendment 52. 

Karen Gillon: The cabinet secretary‟s 
comments are helpful. Before stage 3, I want to 
explore with him how the process will be set out in 
the bill, because the fishing community in 
particular has expressed concern that the current  
situation is not ideal. In view of his comments, I 
will not move amendments 162 and 163, but I 
might lodge similar amendments at stage 3. 

Richard Lochhead: I thank Karen Gillon for her 
comments. 

Amendment 52 agreed to. 

Amendment 162 not moved.  

Section 38, as amended, agreed to. 

Section 39 agreed to.  

Section 40—Variable monetary penalties: 
procedure 

Amendments 53 to 58 moved—[Richard 
Lochhead]—and agreed to.  

Amendment 163 not moved.  

Section 40, as amended, agreed to. 

Section 41 agreed to.  

Schedule 2 
FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 

(MARINE LICENSING) 

Amendment 59 moved—[Richard Lochhead]—
and agreed to. 

Schedule 2, as amended, agreed to. 

Section 42—Delegation of functions relating to 
marine licensing 

The Convener: The next group is on marine 
licensing: fish farming. Amendment 164, in the 
name of Elaine Murray, is grouped with 
amendments 167 and 174.  

Elaine Murray: The committee, with the 
exception of Liam McArthur, concluded at stage 1 
that licensing should come under one regime and 
that fish farming should be under the same 
licensing regime as other marine activities. We 
also believe that, where appropriate and where 

they agree, that function could be delegated to 
other authorities. 

Amendment 164 would enable ministers to 
delegate the function of granting or refusing a 
licence for a marine activity, such as fish farming,  
to a public authority. It is consistent with the 
recommendation of the majority of committee 
members about ensuring that the licensing of 
aquaculture is consistent with the licensing of 
other marine activities while enabling ministers to 
delegate the licensing function to a local authority  
where that authority wishes to take it on. 

I turn to amendments 167 and 174. Section 54,  
which amends the Town and Country Planning 
(Scotland) Act 1997 in relation to marine fish 
farming, would be removed by amendment 167. It  
would be replaced by means of amendment 174,  
which would make changes to schedule 4. That  
aims to address the recommendation in paragraph 
195 of the committee‟s stage 1 report, which 
states: 

“adequate provision could be made for this, at a strategic  
level, by ensuring local input into decis ions made by MPPs  
about w hat areas should be deemed appropriate for f ish 
farming. We propose that the Bill should allow local 
author ities to apply to the Scott ish Ministers to handle 
applications for licenses. The Scott ish Ministers should be 
empow ered to allow  any such application on cause show n, 
subject to their reaching a service level agreement w ith the 
author ity on how  license applications are to be dealt w ith.”  

I express my gratitude to the clerks, Roz 
Wheeler and Peter McGrath, for finding a solution 
to this. 

I move amendment 164.  

Richard Lochhead: I appreciate that this has 
been a difficult issue for the committee, the 
Scottish Government and everyone else involved.  
Amendments 164, 167 and 174 would remove 
local authorities‟ controls over marine fish farming 
under the Town and Country  Planning (Scotland) 
Act 1997 and replace responsibility for consents  
with Marine Scotland under the marine licensing 
regime. Amendment 164 also seeks to make 
special mention of marine fish farming decisions 
among those that can be delegated to bodies such 
as local authorities. 

I recognise that there are requests from the 
aquaculture industry for greater streamlining of the 
consenting processes as they apply to 
aquaculture. I am not unsympathetic to their pleas.  
Nonetheless, local authorities have a role in 
delivering local accountability, which cannot be 
dismissed lightly. Of course, the committee is  
aware that the bill provides for the ability of local 
authorities to essentially delegate to Marine 
Scotland the licensing function as far as  
aquaculture is concerned.  
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I think that there is a way through this problem 
by providing for the involvement of local authorities  
in marine planning and demonstrating that local 
accountability can be safeguarded through the 
marine planning process. Only once we have 
convinced local authorities and their stakeholders  
that local accountability can be safeguarded would 
we seek to ask local authorities to consider what  
further streamlining for aquaculture consents can 
be achieved. In addition, we are aware that the 
consenting regime for the aquaculture industry  
was changed significantly in 2007. Further change 
might not be a sensible way forward at this time. 

I appreciate the pressures behind the 
amendments, but I think that the issue is too 
complicated to simply take away existing functions 
from local authorities. On that basis, we will resist 
the amendments in the group. 

Liam McArthur: Given my rebellion at stage 1, I 
probably ought to put on record that I stand 
steadfast in my support of the cabinet secretary.  
This is a difficult and complex issue and, to some 
extent, we might not have wished to start from the 
position that we are in. Administrative neatness is 
not a reason or justification for overriding local 
accountability. I acknowledge that some within the 
industry have difficulties  with some of the local 
authorities and the approach that they have taken,  
but the way in which the bill is structured, which 
allows the delegation of powers to Marine 
Scotland in certain circumstances, provides a way 
through the concerns that the industry has 
expressed. I support the cabinet secretary in 
resisting the amendments. 

John Scott: Elaine Murray has articulated well 
the overall view of the committee, with the notable 
exception of Liam McArthur. It is important that  
she presses her amendments. 

Elaine Murray: There is a clear difference of 
opinion on the amendments between the cabinet  
secretary and our colleague, Liam McArthur, and 
the rest of the committee. The cabinet secretary ‟s 
arguments have not pointed to any technical 
problem with the amendments, therefore I intend 
to press amendment 164. 

The Convener: The question is, that  
amendment 164 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  

AGAINST 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  

Watt, Maureen (North East Scotland) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. I use my casting vote 
against the amendment. 

Amendment 164 disagreed to.  

Amendments 165 and 166 not moved.  

Section 42 agreed to.  

Sections 43 and 44 agreed to.  

Section 45—Register of licensing information 

The Convener: The next group is on marine 
licensing: marine licensing information.  
Amendment 60, in the name of the cabinet  
secretary, is grouped with amendments 61, 17 and 
62.  

Richard Lochhead: Amendments 60 and 61 
are minor drafting amendments that make clear 
that the register of licensing information is a 
register of marine licensing information only. 

Liam McArthur‟s amendment 17 deals with a 
similar issue to that  which was raised in his  
amendment 12. I am happy to assure him that it is  
intended that the section 45 register would appear 
on a Scottish Government website. I doubt that  
that needs to be specified in the bill; nor do I think  
that the reference to “specified” by Scottish 
ministers is necessary. However, i f Liam McArthur 
thinks that an amendment along those lines is 
essential, I am prepared to lodge such an 
amendment at stage 3. 

Amendment 62 seeks to clarify the basis on 
which certain information can be withheld from the 
register of marine licensing information. Where 
Scottish ministers decide that the publication of 
information would adversely affect the 
confidentiality of industrial or commercial 
information, the amendment provides that they 
need not publish the information where such 
confidentiality is provided by law to protect a 
legitimate commercial interest. 

I move amendment 60. 

Liam McArthur: As the cabinet secretary  
acknowledges, my amendment 17 represents a 
further attempt to appeal to the minister‟s Twitter 
gene, but for the same reasons as before, I will not  
move the amendment.  

Amendment 60 agreed to. 

Amendment 61 moved—[Richard Lochhead]—
and agreed to. 

Amendment 17 not moved.  

Amendment 62 moved—[Richard Lochhead]—
and agreed to. 
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Section 45, as amended, agreed to. 

Section 46—Notice to stop activity causing 
serious harm etc 

Amendment 18 not moved.  

Section 46 agreed to.  

Sections 47 to 49 agreed to.  

Section 50—Power to take remedial action 

Amendment 63 moved—[Richard Lochhead]—
and agreed to. 

Amendment 64 moved—[Richard Lochhead]. 

Amendments 64A and 64B not moved.  

Amendment 64 agreed to. 

Section 50, as amended, agreed to. 

Section 51—Power to test and charge for 
testing certain substances 

13:00 
The Convener: The next group is on marine 

licensing: testing for substances. Amendment 65,  
in the name of the cabinet secretary, is the only  
amendment in the group. 

Richard Lochhead: As the clock approaches 1 
pm, I advise that amendment 65 was lodged in 
error and I will not move it. 

Amendment 65 not moved.  

Section 51 agreed to.  

Sections 52 and 53 agreed to.  

Section 54—Power by order to provide marine 
fish farming is not “development” 

Amendment 167 not moved.  

Section 54 agreed to.  

Section 55 agreed to.  

The Convener: That ends our consideration of 
the Marine (Scotland) Bill for today. The 
committee will continue its stage 2 consideration 
of the bill next week when the target will be to 
reach the end of section 94. I thank the cabinet  
secretary and his officials for their attendance.  

13:05 
Meeting continued in private until 13:41.  
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

MARINE (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR RURAL AFFAIRS 
 AND THE ENVIRONMENT ON STAGE 2 AMENDMENTS 

 
As a follow up to my appearance before the Committee at Stage 1 of the Marine 
(Scotland) Bill on 9 September, I am now writing to provide details of the a relatively 
small number of Government amendments to sea fisheries legislation which I 
propose to bring forward later in Stage 2 of the Bill. [Clerk’s note: these are 
amendments 256 to 259 and 261 on the Daily List for 23 November.  At the time of 
writing amendment 261 will be substituted and this will be marked on the Daily List 
for 26 November.] 
 
I regret that, as a result of the need for further exchanges with Defra and the Crown 
Estate together with the need for stakeholder engagement on the proposed 
amendments, it has not been possible to provide these details before now.  My 
understanding is, however, that it will be possible to have the amendments 
considered at the third Stage 2 sitting of the Committee on 2 December.  If the 
committee has difficulties with this approach, I would be willing to withdraw the 
amendments and instead lay them at Stage 3. 
 
The amendments are largely technical in nature and while one or two of them may 
generate some debate, generally they are not controversial. They are required for 
two reasons. First, following a legal case south of the border and subsequent 
concerns expressed by the Crown Estate about Orders made under the Sea 
Fisheries (Shellfish) Act 1967, there is a need to amend the that Act. The 
amendments would remove the need for Crown Estate consent to the Orders in 
question in future and allow Scottish Ministers to revoke or vary the Orders as may 
be required.  There would also be a means by which the land owner (the Crown 
Estate) may compensate the Order holder in the event of a revocation or variation. 
 
Secondly, there is a need to make some amendments to the 1967 Shellfish Act and 
to the Sea Fish (Conservation) Act 1967 to further align the two pieces of legislation 
in Scotland with the rest of the UK. While, as I have said already they are technical 
and, therefore, are somewhat complicated, they are relatively minor in terms of their 
impact.  Details of the proposed amendments are provided in the attachment to this 
letter.  The actual amendments themselves will be lodged later today to meet the 
Parliamentary deadline. 
 
The responses to the consultation on these amendments were generally supportive 
and I do not envisage that they will generate any difficulties during the Committee 
process. The officials involved would be very happy to explain the amendments 
further, so if they or I can be of any assistance to you or to the Committee then 
please let me know. 
 
RICHARD LOCHHEAD 
Cabinet Secretary for Rural Affairs and the Environment 
24 November 2009 
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Marine (Scotland) Bill Proposed Fisheries Amendments 
 
The Sea Fisheries (Conservation) Act 1967 
 
In addition to the current ability to set a minimum landing size for sea fish, provide a 
power to set a maximum landing size or a size range. 
 
Extend existing powers to make restrictions to nets and other gear in respect of 
construction, design, material and size apply equally to those fishing from the 
shore. 
 
Add marine environmental proposes to the existing circumstances when conditions 
may be applied to fishing. 
 
Extend the current ability to restrict fishing from a boat according to description and 
method to also cover fishing from the shore. Also provide power to restrict how 
much fish a person or boat may catch in a given period. 
 
Increase the maximum fine on summary conviction of an offence from £5,000 to 
£50,000. 
 
New provisions to provide for a maximum fine on summary conviction of obstructing 
an enforcement officer in the exercise of his duties of £20,000 and of assaulting an 
enforcement officer of £50,000. 
 
Replacement provisions to allow that in relation to offences under Sections 1 to 6 
an officer of a body corporate can be prosecuted. 
 
The Sea Fisheries (Shellfish) Act 1967 
 
Amend to allow that tolls and royalties can be used for purposes connected with the 
regulation of the fishery as opposed to just for the improvement of the fishery. 
 
Amend to allow master, owner and charterer may each be found guilty of an 
offence and to introduce a definition of the term “master”. 
 
Amend to extend current protection of private oyster beds to all privately owned 
shellfish beds. 
 
Amend to provide the ability by Order to use other implements of fishing. 
 
Amend to remove the need to appoint an inspector and call an inquiry and instead 
leave such action to Ministers’ discretion. 
 
The Sea Fisheries (Shellfish) Act 1967 - Crown Estate consent amendments. 
 
Amend to remove the requirement to obtain Crown Estate consent to the granting 
of Several or Regulating Orders and instead require Ministers to have regard to the 
duties and Powers of the Crown Estate Commissioners. 
 
Amend to enable Ministers to revoke or vary Several Orders. 
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SP Bill 25 –ML2  Session 3 (2009) 
 

1

Marine (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Schedule 1 
Sections 6 to 41 Schedule 2 

Sections 42 to 122 Schedule 3 
Sections 123 to 146 Schedule 5 

Section 147 Schedule 4 
Section 148 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 58 

Robin Harper 
 

194 In section 58, page 33, line 3, at end insert— 

<(  ) a surfing marine protected area (a “Surfing MPA”)>  

Liam McArthur 
 

178 In section 58, page 33, line 3, at end insert— 

<(  ) When making an order under subsection (1), the Scottish Ministers must lay before the 
Parliament a statement— 

(a) stating whether they propose to make any marine conservation order in respect of 
the designated area, and, if so, 

(b) describing the provisions they consider that the first such order is likely to 
contain.> 

Liam McArthur 
 

195 In section 58, page 33, line 5, leave out from <island> to <island> in line 6 and insert <reef, 
skerry, stack or sandbar in that area of sea, whether or not any part of it> 

Section 59 

Liam McArthur 
 

196 In section 59, page 33, line 10, at end insert— 

<(A1) An area may only be designated by a designation order as a Nature Conservation MPA 
if the Scottish Ministers are satisfied (having regard to the information available by 
virtue of section 69(D1)(b)) that— 
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(a) it comprises a candidate site registered under section 69(A1) (or two or more 
adjacent candidate sites), or 

(b) the following two conditions are met— 

(i) the area includes part of a candidate site,   

(ii) they have taken sufficient advice from Scottish Natural Heritage as to the 
appropriateness of the proposed boundaries of the area.> 

John Scott 
 

197 In section 59, page 33, line 16, at end insert— 

<(  ) The Scottish Ministers must— 

(a) prepare and publish guidance setting out scientific criteria to inform consideration 
of whether an area should be designated a Nature Conservation MPA, and 

(b) have regard to such guidance in exercising their functions under section 58.> 

Elaine Murray 
 

198 In section 59, page 33, line 19, after <objectives> insert <as specified by Scottish Natural 
Heritage> 

Elaine Murray 
 

199 In section 59, page 33, line 25 leave out from <conserving> to the end of line 28 and insert <the 
Scottish Ministers must have regard to the extent to which a designation order would contribute 
towards the development of a network of conservation sites as specified in section (Creation of 
network of conservation sites).> 

Peter Peacock 
 

200 In section 59, page 33, line 28, at end insert— 

<(  ) In considering whether to designate an area, the Scottish Ministers may have regard to 
the extent to which doing so will contribute to the mitigation of climate change.> 

Karen Gillon 
 

179 In section 59, page 33, line 29, leave out from beginning to <they> in line 31 and insert <In 
considering whether it is desirable to designate an area as a Nature Conservation MPA, the 
Scottish Ministers> 

Stuart McMillan 
 

201 In section 59, page 33, line 29, leave out from beginning to <may> in line 31 and insert <In 
considering whether it is desirable to designate an area as a Nature Conservation MPA, the 
Scottish Ministers must> 

Elaine Murray 
 

202 In section 59, page 33, line 32, after <area> insert <(having regard to the provisions in subsection 
(4) and, where applicable, subsection (5)),> 
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Elaine Murray 
 

203* In section 59, page 34, line 4, at end insert— 

<(  ) The Scottish Ministers may not, in exercising their powers under subsection (1), 
designate a greater number of sites than the total number suggested in any relevant 
advice from the appropriate statutory conservation authority.> 

Section 61 

Stuart McMillan 
 

204 In section 61, page 35, line 4, leave out <may> 

Stuart McMillan 
 

205 In section 61, page 35, line 5, at beginning insert <may> 

Stuart McMillan 
 

206 In section 61, page 35, line 8, at beginning insert <must> 

Section 63 

Richard Lochhead 
 

66 In section 63, page 35, line 27, leave out <located, or believed to be located,> and insert <which 
is, or which they are satisfied may be, located> 

Karen Gillon 
 

66A As an amendment to amendment 66, line 2, leave out <, or which they are satisfied may be,> 

Stuart McMillan 
 

207 In section 63, page 35, line 32, at end insert— 

<(  ) In considering whether it is desirable to designate an area as a Historic MPA, the 
Scottish Ministers must have regard to any social or economic consequences of 
designation.> 

After section 63 

Robin Harper 
 

208* After section 63, insert— 

  <Surfing MPAs 

 (1) An area may be designated by a designation order as a Surfing MPA if the Scottish 
Ministers consider it desirable to do so for the purpose of preserving a surfing asset of 
national importance located in the area. 

 (2) In this section a “surfing asset” means an area with the requisite topography, including 
seabed contour lines, to produce waves that can be surfed on. 
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 (3) The order must— 

(a) state the preservation objectives for the asset and the area, and 

(b) identify the area’s boundaries. 

 (4) For the purpose of subsection (3)(b), an order may provide for the boundary to be 
determined by, or by reference to, mean high water spring tide. 

 (5) A Surfing MPA may include (in addition to an area of sea referred to in section 58(1)) 
an area of seashore lying above mean high water spring tide if the area of seashore 
adjoins the area of sea. 

 (6) For the purpose of subsection (3)(a), the preservation objectives for the asset and the 
area may include, but are not limited to— 

(a) water quality objectives,  

(b) objectives relating to access to the site.> 

Section 65 

Peter Peacock 
 

180* In section 65, page 36, line 15, at end insert <a minimum of 12 weeks before the date on which it 
is intended that the order be made.> 

Liam McArthur 
 

209 In section 65, page 36, line 17, at end insert <including, in particular, any local authority whose 
area is adjacent to the likely boundaries of the proposed MPA.> 

Stuart McMillan 
 

210 In section 65, page 36, line 17, at end insert <including those specified by virtue of section 
20(4)(a).> 

Liam McArthur 
 

211 In section 65, page 36, line 17, at end insert— 

<(  ) Where the Scottish Ministers propose to designate an area any part of which is land, 
they must have regard to the relevant local development plan (as prepared under section 
16(1) of the Town and Country and Planning (Scotland) Act 1997 (c.8)) for each such 
part.> 

Peter Peacock 
 

181 In section 65, page 36, line 22, at end insert— 

<(  ) contain a plan or chart identifying the area’s boundaries.> 

Section 66 

Richard Lochhead 
 

67 In section 66, page 36, line 24, leave out subsection (1) and insert— 
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<(1A) This section applies where the Scottish Ministers have made a designation order (or an 
order amending or revoking any such order).   

(1B) The Scottish Ministers must publish notice of the making of the order. 

(1C) The notice under subsection (1B) must— 

(a) be published in such a manner as the Scottish Ministers consider is most likely to 
bring the order to the attention of any persons likely to be affected by the making 
of it,  

(b) give an address at which a copy of the order may be inspected.> 

Liam McArthur 
 

212* In section 66, page 36, line 26, at end insert— 

<(  ) A copy of any such order must also be sent to any such person on the day of its being 
laid.> 

Richard Lochhead 
 

68 In section 66, page 36, line 28, leave out <every designation> and insert <the> 

Richard Lochhead 
 

69 In section 66, page 36, line 28, leave out <one of their offices> and insert <the address specified 
under subsection (1C)(b)> 

Richard Lochhead 
 

70 In section 66, page 36, line 30, leave out <a designation> and insert <the> 

Section 67 

Robin Harper 
 

213 In section 67, page 36, line 34, leave out <In any case> and insert <Subject to subsection (2),> 

Robin Harper 
 

214 In section 67, page 36, line 36, after <area> insert <and an imminent risk of harm otherwise being 
done to the area or asset>  

Elaine Murray 
 

182 In section 67, page 37, line 3, leave out <2 years> and insert <12 months> 

Robin Harper 
 

215 In section 67, page 37, line 3, leave out <2 years> and insert <6 months> 

Robin Harper 
 

216 In section 67, page 37, line 4, at end insert— 
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<(2) Upon expiration of the order, the Scottish Ministers may not re-designate the area (or 
any part of it) without— 

(a) publishing notice of their proposals under section 65(1)(a), and 

(b) consulting under section 65(1)(b).> 

Section 68 

Liam McArthur 
 

217 In section 68, page 37, line 9, at end insert— 

<(1A) The Scottish Ministers must, before deciding whether to exercise the power in section 
67(a), give any person likely to be directly affected by the order the opportunity of 
making oral or written representations to them or to any person appointed by them for 
that purpose at a hearing.> 

Liam McArthur 
 

218* In section 68, page 37, line 11, at end insert <and (1A)> 

After section 68 

Bill Wilson 
Supported by: Peter Peacock, Elaine Murray 
 

109 After section 68, insert— 

<Duties relating to network 

  Creation of network of conservation sites 

(1) In order to contribute to the achievement of the objective in subsection (2), the Scottish 
Ministers must designate areas as Nature Conservation MPAs under section 58. 

(2) The objective is that the areas designated as Nature Conservation MPAs by the Scottish 
Ministers, taken together with any areas designated as marine conservation zones under 
section 116 of the 2009 Act and any relevant conservation sites in the UK marine area, 
form a network which satisfies the conditions in subsection (3). 

(3) The conditions are— 

(a) that the network contributes to the conservation or improvement of the marine 
environment in the UK marine area, 

(b) that the features which are protected by the sites comprised in the network 
represent the range of features present in the UK marine area, 

(c) that the designation of sites comprised in the network reflects the fact that the 
conservation of a feature may require the designation of more than one site. 

(4) For the purposes of subsection (2), the following are “relevant conservation sites”— 

(a) any European marine site, 

(b) any European offshore marine site, 

(b) the whole or part of any site of special scientific interest, 

(c) the whole or part of any Ramsar site. 
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(5) When complying with the duty imposed by subsection (1), the Scottish Ministers must 
have regard to any obligations under EU or international law that relate to the 
conservation or improvement of the marine environment. 

(6) Before the end of the period of 2 months beginning with the date on which this section 
comes into force, the Scottish Ministers must— 

(a) prepare a statement setting out such principles relating to the achievement of the 
objective in subsection (2) as the Scottish Ministers intend to follow when 
complying with the duty imposed by subsection (1), and 

(b) lay of copy of the statement before the Parliament. 

(7) A statement prepared by the Scottish Ministers under this section may also set out other 
matters relating to the achievement of that objective which they intend to take into 
account when complying with the duty imposed by subsection (1). 

(8) The Scottish Ministers must— 

(a) keep under review any statement they have prepared under this section, and, 

(b) if they consider it appropriate in consequence of a review, prepare a revised 
statement of the principles referred to in subsection (6)(a) and lay a copy of it 
before the Parliament. 

(9) In this section— 

“European offshore marine site” means any site within the meaning of the 
Offshore Marine Conservation (Natural Habitats, &c) Regulations 2007 (S.I. 
2007/1842), 

“feature” means— 

(a) marine flora or fauna, 

(b)  marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 

 “Ramsar site” has the same meaning as in section 37A of the Wildlife and 
Countryside Act 1981 (c.69), 

 “site of special scientific interest” includes a site within the meaning of Part 2 of 
the Wildlife and Countryside Act 1981.> 

 

Section 69 

Liam McArthur 
 

219 In section 69, page 37, line 14, at end insert— 

<(A1) Scottish Natural Heritage must maintain a register of candidate sites for designation as a 
Nature Conservation MPA. 

(B1) In maintaining the register, Scottish Natural Heritage must have regard to the purposes 
mentioned in section 59(1).  

(C1) Scottish Natural Heritage must make arrangements for the register to be available online 
and for public inspection. 

(D1) In respect of each entry on the register, Scottish Natural Heritage must state— 

747



 8

(a) the reasons why Scottish Natural Heritage considers it appropriate to include the 
site on the register, 

(b) the boundaries of the site, or such information as to the locality of the site as 
Scottish Natural Heritage considers is sufficient to enable the Scottish Ministers to 
make a designation under section 58(1)(a), having regard to the requirement in 
section 59(A1) (for instance an indication on a map as to the boundaries of the 
site),  

(c) such other information as Scottish Natural Heritage considers appropriate.> 

Elaine Murray 
 

183 In section 69, page 37, line 15, leave out <may> and insert <must> 

Section 71 

Robin Harper 
 

184 In section 71, page 38, line 21, leave out <(other than insignificantly)> 

Robin Harper 
 

220 In section 71, page 38, line 24, at end insert— 

<(  ) a Surfing MPA,> 

Robin Harper 
 

221 In section 71, page 38, line 34, at end insert— 

<(  ) the stated preservation objectives for the Surfing MPA,>  

Elaine Murray 
 

222 In section 71, page 38, line 34, at end insert— 

<(  ) exercise its functions in the way best calculated to further the contribution of a 
Nature Conservation MPA to a network of conservation sites as specified in 
section (Creation of network of conservation sites),> 

Richard Lochhead 
 

71 In section 71, page 39, line 1, leave out <the exercise of any of its functions> and insert <any of 
its functions is such that the exercise of the function> 

Robin Harper 
 

185 In section 71, page 39, line 2, leave out <significantly> 

Richard Lochhead 
 

72 In section 71, page 39, line 4, at end insert— 
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<(3A) Subject to subsection (3C), subsection (3B) applies in any case where a public authority 
intends to do an act which is capable of affecting (other than insignificantly) any feature, 
purpose, asset or process mentioned in paragraphs (a) to (d) of subsection (1). 

(3B) If the authority believes that there is or may be a significant risk of the act hindering the 
achievement of the objectives or purpose mentioned in subsection (2)(a), the authority 
must notify the Scottish Ministers and (if appropriate) Scottish Natural Heritage of that 
fact. 

(3C) Subsection (3B) does not apply where— 

(a) in relation to acts of a particular description— 

(i) Scottish Natural Heritage has given advice or guidance to the authority 
under section 69,  

(ii) the Scottish Ministers have given advice or guidance to the authority under 
section 70, 

(b) the act which the authority intends to do is an act of that description, and 

(c) the advice or guidance has not ceased to apply.  

(3D) Where the authority has given notification under subsection (3B), it must wait until the 
expiry of 28 days beginning with the date that the Scottish Ministers and (if appropriate) 
Scottish National Heritage are notified (and if such notification is given on different 
dates, the later of those dates) before deciding whether to do the act.  

(3E) Subsection (3D) does not apply where— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of the 
period referred to in that subsection, or 

(b) the authority thinks that there is an urgent need to act.> 

Richard Lochhead 
 

73 In section 71, page 39, line 5, leave out <the> and insert <a public> 

Robin Harper 
 

223 In section 71, page 39, line 15, at end insert— 

<(  ) the stated preservation objectives for a Surfing MPA.> 

Richard Lochhead 
 

74 In section 71, page 39, line 19, after <(3)> insert <, (3B)> 

Liam McArthur 
 

224 In section 71, page 39, line 21, at end insert— 

<(  ) The functions referred to in subsection (1) include any measure taken by a planning 
authority in pursuance of any— 

(a) vision statement, or 

(b) policy or proposal, 
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 set out in any current local development plan prepared under section 16(1) of the Town 
and Country Planning (Scotland) Act 1997 (c.8).> 

Section 72 

Robin Harper 
 

186 In section 72, page 39, line 26, leave out <(other than insignificantly)> 

Robin Harper 
 

225 In section 72, page 39, line 29, at end insert— 

<(  ) a surfing asset in a Surfing MPA,> 

Robin Harper 
 

226 In section 72, page 39, line 39, at end insert— 

<(  ) the stated preservation objectives for the Surfing MPA> 

Robin Harper 
 

227 In section 72, page 40, line 13, at end insert— 

<(  ) the stated preservation objectives for the Surfing MPA,> 

Peter Peacock 
 

228* In section 72, page 40, line 22, leave out from <undertake> to first <to> in line 24 and insert 
<make all reasonable efforts to secure the implementation of measures of environmental benefit 
adequate to compensate for> 

Section 74 

Robin Harper 
 

229 In section 74, page 42, line 8, at end insert— 

 <(  ) that of furthering the stated preservation objectives for a Surfing MPA,> 

Liam McArthur 
 

187 In section 74, page 42, line 14, leave out <in Scotland> and insert <that is part of an area 
designated under section 58(1)> 

Robin Harper 
 

230 In section 74, page 42, line 16, at end insert— 

<(  ) An order made under this section for the purpose of furthering the stated conservation 
objectives of a Nature Conservation MPA must include such reference to the provisions 
of the Inshore Fishing (Scotland) Act 1984 (c.26) as the Scottish Ministers consider 
would contribute to those objectives.> 
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Elaine Murray 
 

231 In section 74, page 42, line 29, at end insert— 

<(  ) No order may be made in furtherance of a stated purpose under subsection (1)(b) which 
would interfere with the legitimate uses of the seas.>  

Section 75 

Robin Harper 
 

188 In section 75, page 43, line 22, at end insert— 

<(  ) the use of fishing gear (including requiring it to be stowed) on any vessel within 
the protected area.> 

Robin Harper 
 

232 In section 75, page 43, line 30, at end insert— 

<(  ) where the protected area is a Surfing MPA, the stated preservation 
objectives for it,> 

Robin Harper 
 

233 In section 75, page 43, line 37, at end insert— 

<(  ) require that any vessel in the protected area has its registration identification 
clearly displayed.> 

Section 76 

Liam McArthur 
 

234 In section 76, page 44, line 15, at end insert— 

<(  ) Where the proposed order would apply to an area any part of which is land, the Scottish 
Ministers must provide a copy of a draft to the relevant planning authority.>  

Section 78 

Stuart McMillan 
 

235 In section 78, page 45, line 18, at end insert <including the United Kingdom Hydrographic 
Office, to allow the content of such orders to inform— 

(a) navigational charts, and 

(b) notices to mariners.> 

Section 79 

Karen Gillon 
 

236 In section 79, page 45, line 31, at end insert— 
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<(A1) The Scottish Ministers must, before deciding to— 

(a) make a marine conservation order (whether in accordance with section 76 or an 
urgent marine conservation order in accordance with section 77), 

(b) amend a marine conservation order, 

give any persons who considers that their economic position could be materially 
disadvantaged as a result of any such decision, the opportunity of making oral or written 
representations to Scottish Ministers or to any person appointed by them for that 
purpose at a hearing.> 

Karen Gillon 
 

237 In section 79, page 45, line 40, after <subsection> insert <(A1) or> 

After section 79 

Liam McArthur 
 

238 After section 79, insert— 

<Duty to assess impact of restriction and prohibition of activities 

(1) The Scottish Ministers must assess the potential impact of—  

(a) the restriction or prohibition of an activity within the area, or 

(b)  the displacement of an activity to another part of the Scottish marine area, 

where the activity has been restricted or (as the case may be) prohibited as a 
consequence of an order made under section 74(1)(a), (b) or (d).  

(2) The assessment must include the extent to which the restriction or prohibition of the 
activity would have an adverse impact on— 

(a) commercial interests, 

(b) the environment elsewhere in the Scottish marine area as a result of the activity 
being displaced. 

(3) Where, following an assessment, the Scottish Ministers identify an adverse impact under 
subsection (2), they must take such steps as they consider are reasonable to minimise it 
as far as is practicable.> 

Section 82 

Robin Harper 
 

189 In section 82, page 46, line 37, at end insert <, imprisonment for a period not exceeding 2 years, 
or both.> 

Section 83 

Stuart McMillan 
 

239 In section 83, page 47, line 27, leave out <£50,000> and insert <£5,000> 
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Robin Harper 
 

190 In section 83, page 47, line 28, at end insert <, imprisonment for a period not exceeding 2 years, 
or both.> 

Section 84 

Stuart McMillan 
 

240 In section 84, page 48, line 15, leave out <£50,000> and insert <£5,000> 

After section 84 

Robin Harper 
 

241 After section 84, insert— 

<Offences relating to Surfing MPAs 

(1) A person commits an offence under this section if the person— 

(a) intentionally or recklessly does a prohibited act in a Surfing MPA (the “protected 
area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated objectives for the protected area. 

(2) For the purpose of subsection (1), a person does a prohibited act if the person carries out 
works or activities in the area which (or which are likely to)— 

(a) damage or interfere with a Surfing MPA, 

(b) have a significant impact on the protected area.> 

Section 85 

Robin Harper 
 

242 In section 85, page 49, line 1, after <act,> insert— 

<(  ) the act occurred on the seaward side of the 0-6 nautical mile fisheries zone in a 
location where foreign vessels have fishing rights,> 

Richard Lochhead 
 

75 In section 85, page 49, line 3, at end insert— 

<(2A) The Scottish Ministers may by order amend this section so as to remove, or restrict the 
application of, the defence provided by subsection (2).> 

Robin Harper 
 

243 In section 85, page 49, line 4, at end insert— 

<“foreign vessel” means any vessel other than a British vessel, Scottish fishing boat 
or a Northern Ireland fishing boat.> 
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Section 86 

Richard Lochhead 
 

76 In section 86, page 49, line 11, leave out <structure,> and insert <installation, and> 

Richard Lochhead 
 

77 In section 86, page 49, leave out line 12  

Section 87 

Bill Wilson 
 

168 In section 87, page 49, line 27, leave out from beginning to <all> in line 28 and insert <A marine 
management scheme must be established for each> 

Robin Harper 
 

244 In section 87, page 49, line 30, at end insert— 

<(  ) any Surfing MPA,> 

Robin Harper 
 

245 In section 87, page 49, line 36, after the first <MPA> insert <, a Surfing MPA> 

Bill Wilson 
 

169 In section 87, page 50, line 1, leave out <relevant authority’s (or authorities’) functions> and 
insert <functions of a relevant authority (or of 2 or more relevant authorities acting together)> 

Robin Harper 
 

246 In section 87, page 50, line 7, at end insert— 

<(  ) the stated preservation objectives for any Surfing MPA to which the scheme 
applies,> 

Bill Wilson 
 

170 In section 87, page 50, line 17, after <area> insert <directed in writing by the Scottish Ministers 
to establish a marine management scheme (whether on its own or together with another relevant 
authority or other relevant authorities)> 

Section 89 

Elaine Murray 
 

191 In section 89, page 50, line 28, at end insert— 

<(  ) The relevant authority (or authorities acting together) must have regard to any 
representations made to it by Scottish Natural Heritage under subsection (1).> 
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After section 90 

Elaine Murray 
 

247* After section 90, insert— 

<Nature Conservation MPAs: duty to review achievement of stated objectives 

Nature Conservation MPAs: duty to review achievement of stated objectives 

(1) At the end of a period mentioned in subsection (3), the appropriate statutory 
conservation body must carry out an assessment of the extent to which the stated 
conservation objectives of a designated Nature Conservation MPA have been achieved. 

(2) An assessment under subsection (1) may also include an assessment of the contribution 
of any relevant marine management scheme to the achievement of the objectives. 

(3) The periods are— 

(a) the period of 5 years beginning with the date on which the area was designated 
under section 58(1)(a), 

(b) each subsequent period of 5 years.> 

Section 91 

Richard Lochhead 
 

175 In section 91, page 51, line 20, leave out <120 of the Marine and Coastal Access Act 2009 
(c.00)> and insert <124 of the 2009 Act> 

Robin Harper 
 

248 In section 91, page 51, line 25, at end insert— 

<(  ) Surfing MPAs,> 

Robin Harper 
 

249 In section 91, page 51, line 32, at end insert— 

<(  ) in relation to each Surfing MPA— 

(  ) its size, 

(  ) the stated purpose,> 

Robin Harper 
 

250 In section 91, page 52, line 6, at end insert— 

<(  ) in relation to each Surfing MPA (whether in a designation order made before or 
during the relevant period)— 

(  ) the extent to which in the opinion of the Scottish Ministers the stated 
purpose has been achieved, 

(  ) any further steps which in their opinion are required to be taken in order to 
contribute to the achievement of that purpose,> 
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Liam McArthur 
 

192 In section 91, page 52, line 17, at end insert— 

<(  ) information about— 

(i) any amendment to a marine conservation order, or 

(ii) any amendment to or update of a marine management scheme,  

 made during the relevant period as a result of monitoring the effectiveness of the 
order or scheme,> 

Richard Lochhead 
 

171 In section 91, page 52, line 20, leave out from <an> to the end of line 26 and insert <the objective 
in section (Creation of network of conservation sites)(2).>  

Richard Lochhead 
 

172 In section 91, page 52, leave out lines 28 to 30 

Richard Lochhead 
 

173 In section 91, page 52, leave out lines 35 and 36 

Section 92 

Richard Lochhead 
 

79 In section 92, page 53, line 1, leave out <Marine and Coastal Access Act 2009 (c.00)> and insert 
<2009 Act> 

Richard Lochhead 
 

80 In section 92, page 53, line 18, leave out <Marine and Coastal Access Act 2009> and insert 
<2009 Act> 

Section 94 

Richard Lochhead 
 

81 In section 94, page 53, line 33, at end insert— 

 <“animal” includes any egg, larva, pupa or other immature stage of an animal,>  

Robin Harper 
 

251* In section 94, page 54, line 10, at end insert— 

<“stated preservation objectives” for a Surfing MPA means the preservation 
objectives stated (in the designation order designating the area) as the preservation 
objectives for the area,> 
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Section 97 

Richard Lochhead 
 

82 In section 97, page 55, line 23, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

83 In section 97, page 55, line 26, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

84 In section 97, page 55, line 28, leave out <or an authorisation granted under section 107> 

Section 107 

Richard Lochhead 
 

85 In section 107, page 58, line 23, leave out from first <any> to <prevent> and insert <a person to 
enter land in order to kill or take seals in accordance with a seal licence granted for the purpose of 
preventing> 

Section 117 

Richard Lochhead 
 

86 In section 117, page 61, line 10, leave out <and 84> and insert <, 84, 95 and 100(4),> 

Richard Lochhead 
 

87 In section 117, page 61, line 37, at end insert— 

 <“vessel” does not include aircraft.> 

Section 126 

Richard Lochhead 
 

88 In section 126, page 66, line 26, at end insert— 

<(  ) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require that person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 
considers would facilitate the exercise in relation to that person of any power conferred 
by section 125 or this section.> 

Richard Lochhead 
 

176 In section 126, page 66, line 28, leave out <243(7) of the Marine and Coastal Access Act 2009 
(c.00))> and insert <253(7) of the 2009 Act)> 
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Section 141 

Richard Lochhead 
 

90 In section 141, page 71, leave out lines 26 and 27. 

Richard Lochhead 
 

91 In section 141, page 72, line 4, at end insert— 

<(  ) any aircraft,> 

Section 142 

Richard Lochhead 
 

92 In section 142, page 72, line 21, leave out <Part> and insert <Act> 

Section 145 

Liam McArthur 
 

193 In section 145, page 73, line 23, leave out subsection (3) 

Richard Lochhead 
 

93 In section 145, page 73, line 33, at end insert  

<(  ) an order under section 85(2A),> 

Section 146 

Richard Lochhead 
 

94* In section 146, page 74, line 2, at end insert— 

 <“the 2009 Act” means the Marine and Coastal Access Act 2009 (c.23),> 

Richard Lochhead 
 

95 In section 146, page 74, line 10, at end insert— 

  <“marine installation” means any artificial island, installation or structure (other        
than a vessel),> 

Richard Lochhead 
 

177 In section 146, page 74, line 12, at end insert— 

 <“UK marine area” has the meaning given in section 42 of the 2009 Act,> 
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Schedule 4 

Elaine Murray 
 

174 In schedule 4, page 87, line 18, at end insert— 

<Town and Country Planning (Scotland) Act 1997 (c.8) 

(1) The Town and Country Planning (Scotland) Act 1997 is amended as follows. 

(2) In section 26— 

(a) in subsection (1), the words “or the operation of a marine fish farm in the 
circumstances specified in section 26AA” are repealed, 

(b) in subsection (6)— 

(i) after “any”, where it occurs for the third time, there is inserted “inland”, 

(ii) the words from “which”, where it first occurs, to “miles”, where it first 
occurs, are repealed, 

(iii) for the definition of “inland waters”, there is substituted ““inland waters” 
means waters which do not form part of the sea, as defined in section 2 of 
the Marine (Scotland) Act 2009 (asp 00),” 

(iii) the definition of “nautical miles” is repealed, 

(c) subsections (6C) to (6J) are repealed. 

(3) Section 26AA is repealed. 

(4) Section 31A is repealed. 

(5) In section 275— 

(a) in subsection (4), for the words“(6A) and (6C), 31A” there is substituted “and 
(6A)”, 

(b) in subsection (5A), the words “or (6C)” are repealed.> 

Long Title 

Peter Peacock 
 

110 In the long title, page 1, line 1, leave out <functions and activities in> and insert <the sustainable 
development of> 

Peter Peacock 
 

111 In the long title, page 1, line 3, after <protection> insert <and enhancement> 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
29th Meeting, 2009 (Session 3) 

 
Wednesday 25 November 2009 

 
Present: 
 
Karen Gillon Liam McArthur 
Alasdair Morgan Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Sandra White (Committee Substitute) Bill Wilson 
 
Also present: Robin Harper, Stuart McMillan 
 
Apologies were received from Maureen Watt (Convener). 
 
Marine (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 2). 
 
The following amendments were agreed to (without division): 197, 66, 209, 210, 67, 
68, 69, 70, 109, 71, 72, 73, 74 and 234. 

  
 The following amendments were agreed to (by dvision):  

 199 (For 4, Against 3, Abstentions 1) 
 179 (For 4, Against 3, Abstentions 1) 
 222 (For 4, Against 3, Abstentions 1). 
  

 The following amendments were disagreed to (by division):  
 196 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 202 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 213 (For 3, Against 4, Abstentions 1) 
 215 (For 0, Against 8, Abstentions 0) 
 216 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 219 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
 188 (For 0, Against 8, Abstentions 0) 
  

The following amendment were moved, and with the agreement of the Committee, 
withdrawn: 194, 178, 195, 180, 217, 183, 184 and 187. 

  
The following amendments were not moved: 198, 200, 203, 204, 205, 206, 66A, 207, 
208, 211, 181, 212, 214, 182, 218, 220, 221, 185, 223, 224, 186, 225, 226, 227, 228, 
229, 230, 231, 232 and 233. 

  
Amendment 201 was pre-empted. 

  
Sections 56, 57, 58, 60, 61, 62, 64, 67, 68, 69, 70, 72, 73, 74, 75 and 77 were agreed 
to without amendment. 
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Sections 59, 63, 65, 66, 71 and 76 were agreed to as amended. 
  

The Committee ended consideration of the Bill for the day, section 77 having been 
agreed to. 
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Marine (Scotland) Bill: Stage 2 

10:07 
The Deputy Convener: We move to 

consideration of amendments at stage 2 of the 
Marine (Scotland) Bill. It has been suggested that  
we might be pushed for time in respect of 
consideration of the draft report and the letter. We 
therefore aim to stop consideration of the bill at 10 
past or quarter past 12; we will try to stop at the 
end of a group.  

Members should have in front of them their 
copies of the bill, the marshalled list and the 
groupings. I welcome the Cabinet Secretary for 
Rural Affairs and the Environment and his officials.  

Sections 56 and 57 agreed to.  

Section 58—Marine protected areas 

The Deputy Convener: The first group of 
amendments is on marine protection and 
enhancement: surfing marine protected areas.  
Amendment 194, in the name of Robin Harper, is  
grouped with amendments 208, 220, 221, 223,  
225 to 227, 229, 232, 241, 244 to 246 and 248 to 
251.  

Robin Harper (Lothians) (Green): Thank you,  
deputy convener. I have taken your restrictions to 
heart: I have already edited down this speech and 
will edit my other ones as far as I dare. 

Scotland can boast world-class conditions for 
sailing, kayaking and kite surfing and is—most 
important for today’s debate—home to some of 
the best surf in the world. The sport of surfing is  
unique in its vulnerability to inappropriate near and 
offshore development, to inadequate water quality  
and to restrictions to access. My amendment 194 
seeks to address those issues by enabling 
ministers to designate certain areas as surfing 
marine protected areas, to develop conservation 
objectives and to bring in conservation orders for 
such sites. It is not intended that the power should 
be used extensively. 

I would suggest starting with the break at Thurso 
East. Thurso’s reputation for world -class waves 
started in 1981, when it was chosen as the venue 
for the European surfing championships. Since 
then, it has hosted the Association of Surfing 
Professionals world qualifying series competition 
and the annual O’Neill coldwater classic, which 
attracts to that remote spot hundreds of world -
class surfers from around the world. Other 
potential spots may be found on the islands of 
Lewis and Tiree, and I believe that Orkney might  
also be suitable. 

Surf-related tourism makes up 25 per cent of 
Costa Rica’s economy—more than coffee and 

second only to bananas. A little closer to home, 
surfers in Cornwall spend 8.5 per cent more per 
head than do other visitors to Cornwall. It is also 
interesting to note that about 40 per cent of British 
Surfing Association members who take surfing 
holidays choose to take those holidays in the 
United Kingdom.  

Surf breaks face unique threats from near and 
offshore developments. Inappropriately placed 
harbours and jetties simply kill waves, and surfers  
cannot just go 100m down the coast in the way 
that sailors, kayakers or kite surfers can do. It is 
more than possible for development and surfing to 
exist in harmony, when development is done 
properly. The wave hub in Cornwall provides an 
excellent example of offshore development and 
surfing working together.  

There are issues to do with water quality at  
Pease Bay in the Borders which is one of 
Scotland’s most popular breaks. John Scott’s 
colleague John Lamont has been involved in the 
campaign on the issue. The break is heavily used 
by surfers all  year round, but Scottish Water 
reduces the level of sewage treatment from 
September to May, which creates a significant  
health hazard.  

If members agree to amendment 194, Scotland 
will join the growing number of nations that have 
realised the importance of supporting surfing 
assets through such protection. The approach will  
help us to build a healthier nation, which is more in 
touch with its environment, and it will help to build 
healthier seas by protecting a few of our most  
valuable—and underestimated—natural marine 
assets. 

I move amendment 194.  

Peter Peacock (Highlands and Islands) (Lab): 
I know that Robin Harper is an aficionado of 
music, but he has taken his love of the Beach 
Boys a little further than I expected.  

I understand Robin Harper’s argument about the 

economic importance of surfing in, for example,  
Thurso and some of the islands off our west coast, 
and I understand the benefits that  can be gained 
from the marketing of modern surfing, so I know 
where Robin Harper is coming from. However, I 
have difficulty with amendment 194 because I do 
not know whether it is necessary. Why pick out a 
particular activity? It could be argued that other 
activities should also be included.  

I will be interested to hear what the minister 
says. I would have thought that a marine plan in 
the Highlands, for example,  would take specific  
account of Thurso or any other beach that is 
important for surfing, and I would expect that there 
would be attempts to market, protect and support  
the activity through mechanisms in the plan. Such 
an approach might reassure Robin Harper and 
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people who have an interest in surfing. I have 
strong reservations about including in the bill the 
provision in amendment 194, although I readily  
acknowledge Robin Harper’s intention in lodging 

the amendment. 

Bill Wilson (West of Scotland) (SNP): I agree 
with Peter Peacock. If surfing is particularly  
important to a local economy, I think that it would  
be mentioned in the regional marine plan and in 
the spatial plan. It is not clear to me why the 
provision needs to be included in the bill.  

Liam McArthur: I agree with Peter Peacock and 
Bill Wilson. In parts of my constituency surfing is  
an important and growing activity. In a sense,  
marine spatial planning is all  about managing 
competing interests in, and uses of, the sea. By 
lodging amendment 194, Robin Harper has raised 
the profile of the issue, but to include the provision 
would simply give rise to competing claims for 
special reserves from the diving sector, the fishing 
sector and people who represent a range of other 
economic activities. It would be better to leave the 
matter to marine planning partnerships. 

Elaine Murray (Dumfries) (Lab): I concur with 
what Robin Harper and other members have said 
about the economic importance of surfing in parts  
of the country, and I agree that there are problems 
to do with sewage. However, like other members, I 
am not convinced that designating a “surfing 
marine protected area” is the right way to go.  

We took extensive evidence at stage 1: if we 
were to change the bill significantly at stage 2 as is 
envisaged through amendment 194, I would be 
concerned because people who have legitimate 
interests in the sea, such as the fishing fraternity  
and the renewables sector, have not been 
consulted about the proposal. I would be nervous 
about introducing such a change at this stage. 

10:15 
The Cabinet Secretary for Rural Affairs and 

the Environment (Richard Lochhead): Good 
morning. I am happy to speak to amendment 194 
and the other amendments in this group, which, as  
members have pointed out, seek to provide for the 
designation of surfing marine protected areas. 

I well understand the purpose behind the 
amendments, which is to protect our waves. After 
my summer holiday with my family on Tiree, I am 
certainly aware of the importance of surfing to that  
island’s economy. 

Scotland has world-class surfing beaches; for 
example, Thurso hosts an annual world qualifying 
series event that attracts hundreds of the world’s  

best surfers. I want surfers to continue to access 
beaches, including the important beaches at  
Thurso, Tiree and East Lothian. Just as important  

is the need to look for opportunities  to ensure that  
our wave resource is recognised, valued and 
promoted. Surfing has quickly grown into a well -
established sport in Scotland, and a great number 
of Scots and visitors hugely enjoy our beaches 
and make a significant contribution to local 
economies. 

However, although I support surfing, I do not  
think that a power to designate surf MPAs is the 
best way forward. As members have pointed out, if 
we grant special status to one activity, many other 
organisations and individuals will no doubt line up 
to secure similar status for the activities that they 
represent. 

The bill already sets out a better approach. Its  
new framework for marine planning at national and 
local levels will involve discussion and planning to 
ensure that the right activities take place in the 
right places. I fully expect those discussions to 
identify the parts of our coast that are important for 
recreational uses, including world-class surfing 
opportunities. Marine plans will be able to identify  
objectives for recreational uses, so I am sure that  
there will be opportunities to promote our world-
class surf resource. Public bodies will then be 
expected to take decisions based on the plan.  

In my view, marine planning is the best way to 
promote surfing and other leisure activities in our 
waters, so I agree with the members who have  
suggested that the amendments be resisted. 

Robin Harper: I have clearly failed to persuade 
the committee or the cabinet secretary about the 
amendments. However, I repeat that surfing is  
singularly vulnerable to wave disturbance or 
restriction in a way that no other water sport or 
activity is. I hope that marine plans take account of 
the fact that, even at its most ambitious, our 
proposal for giving ministers the ability to 
designate surfing MPAs would affect only a 
minuscule fraction of the more than 4,000 miles of 
our coastline. 

Given the committee’s view, I will not press 
amendment 194. However, I very much hope that  
my point will be borne in mind in the future by 
ministers and in marine plans, and I reserve the 
right to bring back the amendments in some form 
at stage 3 if I see any hope or prospect of their 
success. 

Amendment 194, by agreement, withdrawn.  

The Deputy Convener: The next group is on 
designation orders: procedure. Amendment 178,  
in the name of Liam McArthur, is grouped with 
amendment 193.  

Liam McArthur: With regard to amendment 
193, orders designating an MPA should be subject  
to parliamentary scrutiny, and I do not think that it 
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is too onerous a burden for approval to be sought  
of a Scottish statutory instrument 
“designating a Nature Conservat ion MPA, a Demonstration 
and Research MPA or a Historic MPA”.  

On amendment 178, although the act of 
designation will in itself not give rise to any 
restriction on existing activity, ministers should 
have a duty to demonstrate that the designation is  
in line with the relevant policy and satisfies legal 
requirements for designation. If ministers have any 
restrictions on activity in mind, it seems only  
reasonable that they declare their hand when 
designating an MPA. 

I appreciate that Scottish Environment LINK and 
other bodies have expressed concern about the 
potential for precluding the introduction of further 
marine conservation orders in due course, but it is  
not unreasonable for future ministers to respond 
appropriately as our knowledge of the marine 
environment increases. However, it would be 
unfortunate if stakeholders and communities were 
encouraged to embrace MPAs on the basis that  
they posed little or no threat to existing activity i f it  
was clear that ministers intended at the time to 
introduce MCOs that somehow contradicted that  
belief or perception.  

Having set out the rationale behind amendments  
178 and 193, I move amendment 178. 

Alasdair Morgan (South of Scotland) (SNP): I 
struggle to follow the logic of Liam McArthur’s  

amendment 178 because it strikes me that,  
regardless of whether the minister designates a 
demonstration or research MPA, a marine 
conservation order can always be introduced. The 
arguments that he makes seem to apply to any 
marine conservation order. It may be that the 
minister decides that a marine conservation order 
is necessary only as a result of the research that is 
done in the demonstration or research MPA—I do 
not know. If I understand the logic of the 
amendment correctly, in the case of an MPA that  
is designated for research, we would be asking the 
minister to give the results before the research 
was undertaken, which would not be particularly  
sensible.  

Bill Wilson: I have similar concerns. We agree 
that we lack knowledge of the seas. Therefore, I 
presume that we will push to acquire more 
knowledge, and I would be concerned if we could 
not introduce a marine conservation order in the 
light of that knowledge. I understand Liam 
McArthur’s desire for the designation of an MPA to 
go through the Parliament, but I worry that our 
hands are being tied in relation to new knowledge.  

Richard Lochhead: I had difficulty in picking up 
all Liam McArthur’s comments. I am not sure 
whether his microphone is working, although I can 
hear everyone else okay. 

I agree that it is difficult for the Scottish ministers  
to see into the future. In most cases, it will not be 
possible for the Scottish ministers to foresee,  at  
the point of designating a marine protected area,  
whether the MPA will require the protection of a 
marine conservation order, bearing in mind that  
marine conservation orders will be the option of 
last resort in most cases. Given that fact, and the 
fact that any marine conservation order is subject  
to annulment by the Parliament, I urge the 
committee to resist amendment 178.  

In line with the processes for other conservation 
designations in Scotland, the designation of a 
marine protected area is intended to be primarily  
science led. That follows the consensus position of 
the sustainable seas task force. MPA designation 
by itself is unlikely to have significant effect on any 
legitimate use of the sea. Therefore, no 
parliamentary process is needed for such 
designation. That point was raised by the 
Subordinate Legislation Committee, which was 
content with the Government’s explanation of the 

position.  

Where there is a need to regulate activities  
through a marine conservation order, the order will  
be subject to scrutiny in Parliament. Similarly, if 
regulation of fishing activity is required, that will be 
done under existing fisheries legislation. Again,  
that is likely to involve a statutory instrument.  

For those reasons, I urge the committee to resist  
amendment 193.  

The Deputy Convener: Perhaps we should al l  
try to speak up. I am aware that I am mumbling;  
perhaps others are too.  

Liam McArthur: I blame my beard.  

I am still reeling from the admission that  
ministers cannot see into the future. To respond to 
the minister’s comments on amendment 178—

which follow on from Alasdair Morgan’s and Bill  
Wilson’s—I acknowledged in my opening remarks 
that our knowledge of the marine environment will  
develop over time, partly through the research 
MPAs that we seek to sanction through the bill. I 
do not agree that amendment 178 precludes that,  
but in light of those concerns, I will not press the 
amendment and will attempt to find another 
formulation that addresses the concerns that have 
been raised. 

On amendment 193 and the cabinet secretary’s  
example of designations being based on science,  
one has only  to reflect on the evidence that  we 
took in relation to the fisheries council to realise 
that science is rarely an absolute. I do not think  
that the parliamentary process that my 
amendment 193 would entail is an insurmountable 
obstacle. It would at least allow for some of the 
science to be scrutinised by the committee and the 
Parliament, so it could provide a valuable 
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safeguard. I intend to move that amendment at the 
appropriate point.  

Amendment 178, by agreement, withdrawn.  

The Deputy Convener: The next group is on 
marine protected areas: definition of “island”.  
Amendment 195, in the name of Liam McArthur, is  
the only amendment in the group.  

Liam McArthur: Amendment 195 represents an 
attempt to provide greater clarity on what  is or is  
not intended under the bill. Members will  
appreciate my vested interests in the matter,  
although I hasten to add that Orkney Islands 
Council’s current policy is not to support the 

rehabitation of currently uninhabited islands. 

I have attempted to clarify the fact that the 
provisions deal with a particular type of island: a 
rocky or partly submerged one. I appreciate that  
there are definitional issues, and that I am perhaps 
clearing the way for geological lawyers to cash in. 
However, as the bill stands, more detail is needed.  

I note that an adviser to the Government 
recently observed—albeit in another context—that  
Scotland does not lack sad “lonely islands”. On 
that occasion, Professor Salter recommended 
blowing up some such islands in order to unleash 
greater tidal energy resources. It would be helpful 
if the minister could allay any remaining fears  
among sad, lonely islanders in my constituency 
about the application of the bill.  

I move amendment 195.  

Richard Lochhead: I am happy to confirm that  
the Government has no plans to blow up any part  
of—or any uninhabited islands in—Liam 
McArthur’s constituency. That might help to 
persuade him to withdraw his amendment.  

Amendment 195 would restrict the ability to 
include islands in MPAs. The purpose of the 
provision as drafted is to allow features that  
extend above the high-water mark to be included 
in an MPA if they are connected to the feature in 
the sea.  In particular, historic assets could be 
found above high water in some places, and those 
would not be covered by the amendment. Some of 
those assets might have features that extend 
beneath the waves. Unless the part above high 
water was on a reef, for instance, we could not, as  
a result of the amendment, include it in an historic  
MPA, despite the two parts being connected. The 
use of other legislation would be required. The 
proposal in the amendment would add to 
bureaucracy and cost, and it would be confusing 
to the public. For that reason, I urge the committee 
to resist amendment 195.  

Liam McArthur: I note what the minister says. 
More detail is required. I was wrestling with about  
three or four variants of the amendment, and I 
opted for the one that is before us as there was 

some feeling that it was more romantically drafted 
than the other versions that I was considering—it  
is indeed a sad, lonely life that I lead.  

The Deputy Convener: No man is an island.  

Liam McArthur: There is a need for more clarity  
so I am prepared not to press the amendment at  
this stage. However, I would welcome a 
commitment from the minister to get his officials to 
work with me, Orkney Islands Council and 
perhaps other organisations to see where more 
clarity might usefully be brought to the bill. If he is 
happy to do that, I will withdraw the amendment. 

Richard Lochhead: I welcome Liam McArthur’s  

confessional before the committee about his sad,  
lonely life. I assure him that we will look into the 
issue that he has raised. If there are further details  
that we can give, we will certainly give them.  

Amendment 195, by agreement, withdrawn.  

Section 58 agreed to.  

Section 59—Nature Conservation MPAs: 
additional requirements relating to designation 

10:30 
The Convener: The next group is on role of 

appropriate statutory authority: designation and 
objectives. Amendment 196, in the name of Liam 
McArthur, is grouped with amendments 198, 203 
and 219.  

Liam McArthur: Colleagues will recall from our 
stage 1 deliberations the basis on which nature 
conservation MPAs should be designated. We 
agreed that communities need to feel involved in a 
process that could have significant impacts on a 
resource on which they have been highly reliant.  
The concern was to avoid MPA designations being 
viewed as just another example of things being 
done to remote communities in particular.  
Nevertheless, we were clear that the only grounds 
on which nature conservation MPA designation 
could take place were robust scientific ones. 

Amendment 196 and amendment 219, which is  
also in my name, seek to reinforce that  
understanding, while finding a way to involve as 
many people with an interest in the matter as  
possible by making the list of candidate sites  
widely available through a register to be held by  
Scottish Natural Heritage. The process of 
designation by ministers would require sites to be 
taken from the register, and would involve input  
from SNH regarding site boundaries and other 
relevant criteria.  

Elaine Murray’s amendments 198 and 203 seek 
to address similar issues, essentially by making 
clear the role of SNH. I have no problem with 
supporting those amendments. I acknowledge the 
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deputy convener’s amendment 197, which we will  

debate in the next group and which covers similar 
ground. However, I feel that the amendments in 
my name in this group offer greater scope for 
securing a transparent  process, which I hope will  
command widespread public support. 

I move amendment 196.  

Elaine Murray: Amendment 198 requires the 
conservation objectives that are stated in the order 
designating a nature conservation MPA to be  

“specif ied by Scottish Natural Her itage”.  

I appreciate that that will  probably be the 
procedure anyway, but the amendment would 
clarify SNH’s role in the bill with regard to the 
specification of the objectives. 

Amendment 203 reflects concerns that were 
expressed by the Scottish Fishermen’s Federation 

that community MPAs are not added to the total 
number of sites designated following 
recommendations from SNH and, possibly, the 
Joint Nature Conservation Committee. It is 
reasonable for any third party to make proposals  
for nature conservation MPAs, but such proposals  
should meet the same stringent requirements that  
would apply to proposals made by SNH and the 
JNCC. The total number of designated sites 
should not be incrementally increased through 
community designation.  

I am unsure whether Liam McArthur’s  

amendments 196 and 219 would actually achieve 
the same aim, making my amendment 203 
redundant. If so, I note that his amendments are 
more specific than mine and probably better 
formulated, and I would be happy not to move my 
amendment. I will support amendments 196 and 
219 in any case. 

Alasdair Morgan: Members will know that I am 
agin bureaucracy in all its shapes and forms,  
despite frequently voting yet more bureaucracy 
into existence. Unless I misunderstand them, Liam 
McArthur’s amendments would create even more 

than the bill already provides for. I do not see that  
his proposals confer benefits commensurate with 
that extra bureaucracy. 

Richard Lochhead: Amendments 219 and 196 
would int roduce a new step in the process: a 
register of candidate sites, to be maintained by 
SNH. 

I am doubt ful that the amendments would add 
anything of value to the process of designating 
MPAs. Indeed, they risk creating confusion and 
additional bureaucracy, as Alasdair Morgan has 
just said.  

People are likely to ask what a candidate site is 
and whether it is the same as an MPA. We would 
need to decide the right time to badge a location 

as a candidate site, and whether that would be 
when we planned to do a survey of that location or 
when we got the results of the survey. I am not  
sure that a new category of candidate site would 
be helpful to the process. A requirement to 
develop, maintain and publish a register of 
candidate sites would also impose new financial 
burdens on SNH and divert resources from the 
task in hand, which is the designation and 
development of an MPA network.  

I assure Liam McArthur that we will work closely  
with stakeholders in identifying MPA proposals.  
Stakeholders should therefore be clear about  
which sites are under consideration. For those 
reasons, I urge the committee to resist 
amendments 196 and 219.  

Amendment 198 seeks to give SNH the leading 
role in stipulating the objectives for nature 
conservation MPAs. However, it has always been 
the intention that Marine Scotland would lead the 
designation process, including setting the 
objectives that carry ministerial authority. SNH will,  
of course, have a significant role in advising on 
designations. I see no value in amendment 198 
and urge the committee to resist it. 

Finally, I turn to amendment 203. This is an 
interesting amendment, but I cannot see the value 
that it would add. Indeed, I find it difficult to 
envisage any circumstance in which ministers  
would designate an MPA without taking advice.  
The proposed MPA designation powers lie with 
ministers. I believe that that is where the discretion 
should lie in relation to the number of sites. I 
assure Elaine Murray that ministers will take 
account of SNH’s advice and that Marine Scotland 

will work with SNH in identifying MPA proposals. I 
ask her not to move amendment 203.  

Liam McArthur: I turn first to the concerns that  
Alasdair Morgan and the minister expressed about  
additional bureaucracy and costs. At our meeting 
last week, there was pretty unanimous support for 
the notion of pre-consultation. I think that we all  
accept that that is incredibly valuable, particularly  
when the public and others with an interest are 
trying to grapple with a new piece of legislation 
that puts new requirements on them.  

Transparency is better served when we are as 
up front as we can be. We are talking about  
another stage in the process—the development of 
a register. In this case, the ends justify the means.  
We all support freedom of information, which is  
neither a cheap process nor one without a degree 
of bureaucracy. That said, none of us would want  
to row backwards from where we are on FOI. In 
the interests of transparency and public  
involvement, I press amendment 196. 

The Deputy Convener: The question is, that  
amendment 196 be agreed to. Are we agreed? 

769



2185  25 NOVEMBER 2009  2186 

 

Members: No.  

The Deputy Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 4, Abstentions 0. I 
exercise my casting vote against the amendment.  

Amendment 196 disagreed to.  

The Deputy Convener: The next group is on 
nature conservation MPAs: criteria for designation.  
Amendment 197, in my name, is grouped with 
amendments 200 and 202.  

Given our international commitments under the 
Convention for the Protection of the Marine 
Environment of the North-East Atlantic—the world 
summit on sustainable development and marine 
strategy framework directive commitments—it is 
vital that MPAs are designated as part of a 
network of sites. Protection of marine fauna and 
flora habitats and ecosystems can be achieved not  
through the designation of standalone sites, but by  
an ecologically coherent network of sites that are 
designated on the basis of the best available 
science. If we are to ensure that MPAs are 
designated in this manner, it is vital that Scottish 
ministers publish guidance in which they detail the 
scientific criteria for the designation of MPAs and 
how such MPAs constitute a network.  

I move amendment 197.  

Peter Peacock: I am concerned that the 
wording of the bill could lead to MPAs being 
designated in key sites for renewable energy 
development without climate change being a 
consideration in the designation process. Ministers  
have declared through their policy memorandum 
that they have adopted a policy of presumption of 
use within MPAs. Under section 83, upon 
designation of a nature conservation MPA there is  
the automatic creation of an offence to damage 
the key features of the MPA. Under section 72,  
upon designation, a public authority may not grant  
authorisation for an act within an MPA unless the 
person who applies satisfies the authority that  
there is no significant risk of that  act hindering the 
achievement of the conservation objectives. If the 
person cannot satis fy the authority that there is no 
significant risk, they will have to meet a number of 
tests, which are almost exactly the same as those 
found in the regulations on Natura 2000 sites. 

The experience of the renewables industry  
wishing to develop in or near Natura 2000 sites is 
that regulators ask for an extremely high burden of 
proof that  there is  no risk of damaging European 
sites. That is proper and understandable. If the 
same approach is taken to MPAs under the bill,  
the likelihood of people being able to develop 
wind, wave or tidal resources within MPAs may be 
lower than is the declared policy intention of 
ministers. 

It should be possible for climate change 
considerations to be weighed in the balance when 
the factors leading to potential designation of 
MPAs are being considered. Allowing ministers to 
consider the climate change implications of 
designating MPAs can help to ensure that the 
expansion of the MPA network that we all seek 
and desire is compatible with our allowing for 
appropriate offshore renewables to make their 
crucial contribution to our climate change targets. 
That is an important issue for the renewables 
industry in particular and for our national interest, 
too. 

I will listen to what the minister says before I 
decide whether to move amendment 200. I am 
interested to hear whether he believes that he will  
be able to consider these issues in the current  
designation process without the amendment. I am 
also conscious that there are subsequent  
amendments, which we have yet to debate, about  
social and economic considerations, which might  
affect the approach that I take at stage 3.  

Elaine Murray: There is a clear policy intention 
in the bill that nature conservation MPAs should 
be designated according to science. The 
committee welcomed that approach in its stage 1 
report. However, section 59(6) is not consistent  
with that approach and appears to be inconsistent  
with section 59(5), which sets out the 
circumstances under which social or economic  
designations may be considered. Section 59(6) 
would appear potentially to allow delegates to 
exercise functions in relation to a marine national 
plan to prevent the creation of an MPA for a 
nationally important marine feature for reasons 
that are unrelated to scientific criteria for 
designation. I am interested to hear the cabinet  
secretary’s interpretation of my concerns about  
that. If they are justifiable, amendment 202 would 
seek to rectify the anomaly. 

Bill Wilson: I understand where Peter Peacock 
is coming from but, having read the renewable 
energies briefings, I was left  slightly alarmed that  
they seemed to completely subordinate the 
importance of the environment to the concept of 
building renewable energies resources. I am 
concerned that if amendment 200 is agreed to, we 
might find ourselves in a situation whereby even if 
an area is particularly important or unique, we will  
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be under heavy pressure to allow developments  
within it, regardless of the damage. I am not  
entirely comfortable with amendment 200. Of 
course, I think that protecting the sea and nature 
can help to mitigate climate change. I am not  
saying that the amendment is incompatible with 
that, but I am concerned that very important areas 
could end up being damaged because the 
amendment puts too much emphasis on 
development. 

Liam McArthur: I am sure that Peter Peacock 
will pick up Bill Wilson’s comments, but my 
reading of amendment 200 is that Scottish 
ministers may have regard to the extent to which 
designating an area will contribute to the mitigation 
of climate change. Whatever Scottish Renewables 
has said in its briefing—which perhaps overegged 
the pudding—the way in which Peter Peacock’s 
amendment is phrased should allay Bill Wilson’s  

fears about the subordination of the importance of 
the environment. 

10:45 
Richard Lochhead: I welcome amendment 

197. I informed the committee previously that my 
officials are preparing guidelines on the selection 
of MPAs. I am happy for that guidance to be 
published when it is completed, so we are 
comfortable with the amendment. 

Amendment 200 is well intentioned, but the 
Climate Change (Scotland) Act 2009—which 
Parliament recently enacted—provides the 
appropriate mechanisms for mitigating climate 
change. As the committee knows, the bill provides 
a planning framework for our seas and a process 
for establishing objectives for the marine 
environment. That is the appropriate level at which 
to engage with climate change issues in the 
marine environment.  

In response to Peter Peacock, I emphasise that  
ministers will have a range of powers. The 
designation process is flexible enough to ensure 
that, should a good case be made for major 
renewable energy developments in areas that  
have been designated, ministers can take that into 
account. Without knowing the circumstances of 
each case, we cannot always say that one factor 
will pre-empt other factors. However, the 
designation process is flexible—ministers will have 
the power to de-designate as well as to designate,  
for instance—so I hope that that gives the member 
comfort. Given that, I hope that Peter Peacock will  
not move amendment 200.  

Amendment 202 provides that ministers must  
have regard to the provisions in subsections (4) 
and (5) of section 59 when acting under section 
59(6). I do not see what the amendment would 
add to the bill, so I urge the committee to resist it. I 

reassure Elaine Murray that subsections (4) and 
(5) will apply and I hope that she is content with 
that. 

Karen Gillon (Clydesdale) (Lab): I am 
interested in why the minister resists a cross-
cutting provision on climate change in the bill. We 
are well aware of the 2009 act but, given joined-up 
government and the priority to deal with climate 
change, it is slightly irresponsible not to put the 
provision in the bill. 

Richard Lochhead: Karen Gillon will recall that  
we debated that issue in relation to  several 
amendments last week. The committee agreed 
that the obligations were already on the 
Government as a result of the 2009 act. The same 
consideration applies to some amendments that  
we are discussing today. The more amendments  
that are agreed to that repeat existing obligations,  
the more the bill suggests that one issue pre -
empts another. Under the 2009 act, ministers  
already have a general obligation, which I 
mentioned in response to several amendments  
last week, so we see no need for amendment 200.  

The Deputy Convener: I thank the minister for 
his remarks about amendment 197 and other 
members’ amendments. 

Amendment 197 agreed to.  

Amendment 198 not moved.  

The Deputy Convener: The next group is on 
nature conservation MPAs: establishment of 
network. Amendment 199, in the name of Elaine 
Murray, is grouped with amendments 109, 222 
and 171 to 173.  

Elaine Murray: Amendment 199 is based on the 
approach that the Nature Conservation (Scotland) 
Act 2004 adopts for sites of special scientific  
interest. The amendment would ensure that a 
site’s potential contribution to an ecologically  

coherent network was considered during the site’s  
designation process. 

I am happy to commend Bill  Wilson’s  

amendment 109, which goes into great detail and 
reflects the committee’s rec ommendation of a duty  
to establish a network of sites. Amendment 199 
refers to 
“a netw ork of conservation sites”, 

which amendment 109 would create. 

Section 71 places a duty on public authorities to 
exercise their functions in the manner that is  
considered best to further the stated conservation 
objectives of a nature MPA. Given the importance 
to the health of the Scottish marine environment of 
having an ecologically coherent network of MPAs, 
which the committee noted at stage 1, amendment 
222 proposes the inclusion of a duty to ensure that  
no functions of a public authority can have a 
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negative impact on the integrity of the network as 
a whole.  

Alasdair Morgan: I am concerned that  
amendment 199 not only inserts words into 
section 59 but deletes the existing wording that  
says that 
“conserving marine f lora or fauna”  

is also to be interpreted as 

“conserving the diversity of such f lora and fauna”.  

Why are you deleting that? 

Elaine Murray: I will finish what I was saying 
and address that when I have been able to have a 
better look at the wording. 

That is consistent with the approach that is  
taken in the Nature Conservation (Scotland) Act 
2004, which includes a duty on public bodies to 
maintain or enhance the representative nature of 
any series of sites of special scientific interest to 
which an SSSI notification contributes.  
Amendment 199 also refers to the network  of 
conservation sites that would be created by 
amendment 109.  

In response to Alasdair Morgan’s question, I 
point out that amendment 199 must be considered  
in conjunction with Bill Wilson’s amendment 109.  

I move amendment 199.  

Bill Wilson: There is a lot of evidence linking 
better marine health and economic productivity. 
The committee agrees that we cannot have an 
effective economic use of our environment if  we 
do not ensure that its biodiversity is enhanced and 
preserved and that we maintain a high-quality  
ecosystem. Under the Convention for the 
Protection of the Marine Environment of the North -
East Atlantic, the resolutions of the world summit  
on sustainable development and the marine 
strategy framework directive, it is an obligation on 
us to create an ecologically coherent and 
representative network of MPAs. We probably also 
all agree that we cannot protect marine flora and 
fauna ecosystems through having standalone 
sites. The sea is interconnected—fish and other 
animals move around. Simply saying that we are 
protecting a site and ignoring wherever else the 
organisms go is not liable to be effective.  
Therefore, the idea of a network is essential. As 
has been noted, it is also one of the committee’s  
own recommendations. 

I am interested in Elaine Murray’s amendments  
199 and 222; therefore, I will be interested in the 
cabinet secretary’s comments on those 

amendments. 

Peter Peacock: I lend my support to 
amendment 109, which adequately captures what  
was debated in the committee and agreed 

unanimously—that we require a coherent network  
of such sites and that there should be no dubiety  
about the fact that they must be designated. The 
selection of individual sites would be a matter for 
discretion, but there was no disputing the fact that  
there should be a coherent network.  

Bill Wilson’s drafting has revealed an entirely  

new skill of which I was previously unaware. Given 
the detail and precision of the drafting, I would be 
astonished if the Government did not accept  
amendment 109 in its entirety. 

Bill Wilson: Like the cabinet secretary, I do not  
see into the future. 

Liam McArthur: Bill Wilson has betrayed 
something of that sad, lonely existence to which I 
referred earlier.  

What Peter Peacock said about amendment 200 
squares with the duty that would be placed on 
ministers by amendment 109. As other members  
have said, that amendment reflects the 
committee’s view at stage 1.  

Amendment 199 is helpful in providing a bit  
more clarity and purpose in relation to the effect of 
MPAs. 

Elaine Murray: I was interrupted in full flow, but  
I have now had the time to look at Bill Wilson’s  
amendment 109. Subsection (9) of amendment 
109 replicates the part of section 59 that would be 
deleted by my amendment 199; therefore, if both 
amendments were agreed to, that wording would 
remain in the bill.  

Richard Lochhead: I welcome and support Bill  
Wilson’s amendment 109, which is supported by 
Peter Peacock and Elaine Murray. Like many on 
the committee,  I am astonished by the supreme 
quality of the drafting before us—who could resist 
supporting such a high-quality amendment? 

Scottish ministers are committed by international 
agreements, such as the Convention on Biological 
Diversity and OSPAR, to develop MPA networks. 
A duty in the bill to have an MPA network will help 
deliver on those commitments. 

Amendments 171 to 173 are technical 
amendments as a consequence of amendment 
109. They tidy up the drafting in the bill.  

I support the principle behind amendment 222 
because it is in line with our intention to create an 
MPA network. However, the amendment is not  
ideally situated in section 71(2) and, if Elaine 
Murray will withdraw it, I will lodge something 
similar at stage 3.  

Amendment 199 would not  add anything of 
consequence to the bill and it would delete the 
existing provisions of section 59(4), which remain 
useful. That was the issue spotted by Alasdair 
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Morgan. I ask Elaine Murray not to move 
amendment 199.  

Elaine Murray: Perhaps I did not make myself 
clear in my earlier intervention. Concerns have 
been expressed about the part of section 59 that  
would be deleted by my amendment 199, but the 
wording would be reint roduced by Bill Wilson’s 

amendment 109 and would therefore not be lost  
from the bill. I make that quite clear. I will press 
amendment 199.  

I note what the cabinet secretary says about  
amendment 222 not being appropriately situated; I 
take his word for it and will not move that  
amendment. I look forward to an improved 
amendment being lodged at stage 3.  

The Deputy Convener: The question is, that  
amendment 199 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  

ABSTENTIONS  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 3, Abstentions 1. 

Amendment 199 agreed to.  

Peter Peacock: I want to reflect on what the 
cabinet secretary said so I will not move 
amendment 200, but I will probably lodge an 
amendment at stage 3. I hope that the cabinet  
secretary and his officials will consider that.  

Amendment 200 not moved.  

The Deputy Convener: The next group is on 
designation of marine protected areas: economic  
and social considerations. Amendment 179, in the 
name of Karen Gillon, is grouped with 
amendments 201 and 204 to 207. If amendment 
179 is agreed to, amendment 201 will be pre-
empted.  

Karen Gillon: The purpose of amendment 179 
and the other amendments in the group is to give 
some protection and reassurance to fragile coastal 
communities. During our stage 1 deliberations, the 
committee acknowledged that a balance had to be 
struck in designation and its impact on those who 
are affected.  

Amendment 179 says that ministers may take 
regard of representations based on economic or 
social grounds. Stuart McMillan’s amendments go 
further and say that ministers must have regard to 
those representations. I am attracted to those 
amendments and await the views of other 
committee members.  

As members are aware from the discussions 
that took place at the weekend, fishermen face 
particularly difficult circumstances in the coming 
year. I do not want the bill to do anything that  
might make that situation more difficult. The 
provisions in this group of amendments would 
provide reassurance and allow representatives to 
make an economic case. They would also allow 
affected communities to make a social case. I 
hope that members will be sympathetic to getting 
the balance right for those in our coastal 
communities who are affected by decisions on 
marine planning.  

I move amendment 179.  

11:00 
Stuart McMillan (West of Scotland) (SNP): 

Following on from what Karen Gillon said, the 
amendments in the group, particularly amendment 
201, seek to clarify the language that is used as 
well as to strengthen the purpose of Scottish 
ministers’ actions to ensure that they cons ider 
social and economic issues. 

I ought to say that I lodged the amendments on 
behalf of the Scottish boating alliance.  

Bill Wilson: I am extremely concerned by the 
amendments. The idea behind them is to consider 
social and economic factors and it seems as 
though the amendments, particularly those in the 
name of Stuart McMillan, would alter the balance 
of the bill and could mean that there would be a 
veto for economic interests over the science. That  
would change the fundamental nature of the bill  
and I am strongly opposed to the amendments. 

Liam McArthur: I am reassured that someone 
who was not on the committee during stage 1 has 
so eloquently expressed what a number of us felt  
in our consideration of the evidence. Karen Gillon 
has articulated my concerns, and Stuart  
McMillan’s amendments probably address those 
concerns better than amendment 179. I will  
certainly support them.  

Richard Lochhead: Amendments 179 and 201 
would allow for, or require, the consideration of 
social and economic factors at the time o f 
designating a marine protected area. That is not  
appropriate,  for the reasons that Bill  Wilson has 
just expressed. If the science indicates that  
something is worth designating, we should 
designate it. How we subsequently choose to 
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manage the site is a different issue, and it is in that 
management decision that consideration of social 
and economic factors should properly lie.  
Consensus has been established around the 
science-driven approach and I do not wish to see 
that consensus undermined by the amendments. 

Although an MPA designation will  make it an 
offence to damage the key features of a site, it will  
not impose formal restrictions on any marine 
activity. Any formal restrictions on marine activities  
will be achieved through management measures 
such as marine conservation orders. In using 
management measures, we can take account of 
socioeconomic factors. For those reasons, I urge 
the committee to resist amendments 179 and 201.  

I turn to amendments 204, 205 and 206. The 
purpose of a demonstration and research marine 
protected area is the demonstration of sustainable 
methods of marine management or exploitation, or 
research into such matters. There is a range of 
possible reasons for the designation of such MPAs 
and it would be inappropriate for the designation to 
focus on socioeconomics to the exclusion of other 
considerations. As with conservation MPAs, we 
can take account of socioeconomic factors in the 
management of research and demonstration sites. 
I therefore ask Stuart McMillan not to move 
amendment 206.  

Amendment 207 seeks to place a duty on 
ministers to have regard to any social and 
economic consequences of designating a historic  
MPA. Designation of historic MPAs will be driven 
by the criterion of national importance. That has 
been the sole legal criterion for scheduling iconic  
terrestrial monuments such as Skara Brae in 
Orkney, and so it should be for the Scapa Flow 
wrecks of the German high seas fleet and other 
iconic marine monuments. 

If the committee would find it helpful, I would be 
happy to forward ministers’ provisional guidance 
on determining the criterion of national 
importance, which gives more detail. However, I 
ask Stuart McMillan not to move his amendments  
in the group.  

Karen Gillon: I am interested to note that the 
minister has given up so easily on our fishing 
communities and on putting them into the bill.  
Amendment 179 simply says that ministers should 
have regard to social and economic  
consequences. That is entirely proportionate, and 
it is the right thing to do. It gives balance to any 
decisions that we might make and the impact that  
they will have on the people who live around our 
coastal communities and depend on them for their 
livelihoods. We cannot sit on the sidelines and 
carp at Europe if we are not prepared to take 
social and economic consequences into 
consideration in our decisions. I will, therefore,  
press amendment 179. 

The Deputy Convener: Unusually, I will allow 
the cabinet secretary to respond. 

Richard Lochhead: Thank you for allowing me 
to come back in. 

Karen Gillon: You cannot take the cabinet  
secretary last. 

The Deputy Convener: I am told that the matter 
is at my discretion. I will take the cabinet  
secretary.  

Richard Lochhead: I clarify for the member that  
the consensus struck with both environmental and 
fisheries interests was that designation criteria 
should be science driven and management 
measures should take into account social and 
economic issues. 

Karen Gillon: Amendment 179 was given to me 
by the Scottish Fishermen’s Federation and 
responds to its concerns. If the cons ensus to 
which the cabinet secretary refers existed, the 
federation would not see the amendment as  
necessary. It is a proportionate amendment, which 
I will press. 

The Deputy Convener: The question is, that  
amendment 179 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

ABSTENTIONS  
Scott, John (Ayr) (Con)  

The Deputy Convener: The result of the 
division is: For 4, Against 3, Abstentions 1. 

Amendment 179 agreed to.  

The Deputy Convener: Amendment 201 is pre-
empted.  

Amendment 202 moved—[Elaine Murray]. 

The Deputy Convener: The question is, that  
amendment 202 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
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AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 4, Abstentions 0. I use 
my casting vote against the amendment.  

Amendment 202 disagreed to.  

Amendment 203 not moved.  

Section 59, as amended, agreed to. 

Section 60 agreed to.  

Section 61—Demonstration and Research 
MPAs: additional requirements relating to 

designation 

The Deputy Convener: Amendment 204, in the 
name of Stuart McMillan, has already been 
debated.  

Stuart McMillan: In light of the cabinet  
secretary’s comments, I will not move the 
amendment. 

Amendment 204 not moved.  

Amendment 205 not moved.  

The Deputy Convener: Amendment 206, in the 
name of Stuart McMillan, has already been 
debated.  

Stuart McMillan: I will not move the 
amendment, for the same reason as before.  

Amendment 206 not moved.  

Section 61 agreed to.  

Section 62 agreed to.  

Section 63—Historic MPAs: additional 
requirements etc 

The Deputy Convener: The next group is on 
historic MPAs: marine historic assets. Amendment 
66, in the name of the cabinet secretary, is 
grouped with amendment 66A.  

Richard Lochhead: I will speak to amendments  
66 and 66A, which address the important matter of 
the evidence base that is required to designate an 
historic MPA. Following discussions with the 
Scottish Fishermen’s Federation, amendment 66 
strengthens the test, but amendment 66A goes too 
far. 

For example, the provisions in amendment 66A 
would compromise Scotland’s ability to protect  

important historic wrecks for which evidence is  
buried under the sea bed. Such wrecks can be 
targeted for commercial gain without regard to our 
cultural heritage. In such cases, we might need to 
be able to designate on the basis of the scrutiny of 

sonar data. Absolute certainty would require 
excavation and that cannot always be delivered. I 
reassure the committee that we will designate 
historic MPAs on the basis of the very best  
evidence available. I am happy to forward to the 
committee our provisional Scottish historic  
environment policy for the designation and 
management of historic MPAs, which sets that out  
clearly. 

I move amendment 66. 

Karen Gillon: I will not move amendment 66A, 
because the minister has addressed my concerns. 

Amendment 66A not moved.  

Amendment 66 agreed to. 

The Convener: Amendment 207, in the name of 
Stuart McMillan, was debated with amendment 
179.  

Stuart McMillan: I will not move amendment 
207, but I am keen to receive a copy of the 
documentation that  the cabinet secretary  
mentioned. Depending on what that says, I might  
return to the issue at stage 3.  

Amendment 207 not moved.  

Section 63, as amended, agreed to. 

After section 63 

Amendment 208 not moved.  

Section 64 agreed to.  

Section 65—Publicity and consultation etc 
before designation 

The Deputy Convener: The next group is on 
marine protected areas: publicity and consultation 
before designation. Amendment 180, in the name 
of Peter Peacock, is grouped with amendments  
210 and 181.  

Peter Peacock: Amendments 180 and 181 are 
designed to strengthen the provisions for 
notification and consultation prior to designation,  
and to help ensure that key interests have the 
opportunity to have their representations heard on 
proposals that are clear.  

Last week, the committee agreed an 
amendment that set out pre-application 
consultation procedures for certain classes of 
licensable marine activity, and that was a useful 
way to ensure that all the parties that might be 
affected by a licensing decision are consulted fully  
prior to a formal application being made.  
Amendments 180 and 181 would put detail into 
the bill  to ensure that the Scottish Government 
fully consults on its proposals to make designation 
orders. Amendment 180 would do that through a 
well-recognised timescale for consultation, and 
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amendment 181 would do it by requiring that a 
plan or chart identified the boundaries of any 
proposed designated area. I do not believe that  
amendment 180 would restrict the ability of 
ministers to deal with urgent designations,  
because they are dealt with elsewhere in the bill.  

I look forward to hearing what the minister says 
about that, and I hope that he will support the 
principles, if not the detail, at this stage. 

I move amendment 180.  

Stuart McMillan: Amendment 210 seeks to 
expand the list of consultees and to include local 
authorities. 

Richard Lochhead: I will speak first to 
amendment 180. The issue is more complicated 
than it  first appears. In the majority of cases, the 
Scottish Government will publish its intent to make 
a designation order a minimum of 12 weeks before 
the order is intended to be made. However,  
occasionally it might be necessary to move more 
quickly than that—for example, to reduce the risk  
of removal of artefacts from a proposed historic  
MPA during a defined consultation window. In 
such cases, we could use the urgent designation 
powers, but I wish to use urgent powers only in 
cases that are t ruly urgent. Nonetheless, I can see 
the principle behind the amendments and I am 
happy to consider the issue further before stage 3.  
In the meantime, I urge Peter Peacock to withdraw 
amendment 180.  

Amendment 210 would require that any person 
or body specified by the Scottish ministers in an 
order under section 20(4) as a consultee in 
respect of marine licensing should also be 
consulted in respect of MPA designation. MPA 
designation and marine licensing are different  
processes, but given that the list under section 
20(4) will be limited to national bodies I am happy 
to accept amendment 210.  

11:15 
On amendment 181, it is not feasible that  

consultation under section 65 would ever take 
place without reference to a plan or chart.  
However, to require every notice under section 
65(1) to contain a plan or chart would be 
problematical. Notices are likely to be placed in 
national newspapers, as well as in other places,  
and including a plan could be expensive. It might  
be more cost effective and useful i f a notice in a 
newspaper were to direct readers to where a plan 
could be found—whether that was on the internet  
or elsewhere. I ask the committee not to support  
amendment 181.  

Peter Peacock: The cabinet secretary said that  
he would consider amendment 180 and come 

back with a better approach. In light of that, I am 
happy not to press amendment 180.  

Amendment 180, by agreement, withdrawn.  

The Deputy Convener: The next group is on 
designation of MPAs: relationship with local 
planning processes. Amendment 209, in the name 
of Liam McArthur, is grouped with amendments  
211, 224 and 234.  

Liam McArthur: Section 65(1) provides that  
before making a designation order on an MPA, the 
Scottish ministers must 
“(a) publish notice of their proposal to make the order,”  

and 
“(b) consult such persons as they consider are likely to be 

interested in or affected by the making of the order.” 

That is helpful as far as it goes, but there is  
concern among local authorities, including Orkney 
Islands Council, that the detail is a little vague.  
The purpose of the amendments in this group is to 
safeguard local authorities’ interests in the MPA 
designation process and to ensure that there is  
read-across with the Town and Country Planning 
(Scotland) Act 1997, when that is appropriate.  
From what the minister said last week I realise that  
he is not naturally predisposed to such read-
across, but I hope that he will look favourably on 
amendments that are entirely in keeping with the 
spirit of his Government’s historic concordat.  

I move amendment 209.  

Richard Lochhead: I am happy to reassure 
Liam McArthur that it would be our intention to 
consult Orkney Islands Council or any other 
council i f its area was adjacent to the proposed 
boundaries of an MPA. I have no objection to 
amendment 209.  

On amendment 234, we would want to provide a 
copy of a draft marine conservation order to the 
relevant planning authority, where the order 
included an area of land. I have no objection to 
amendment 234.  

Amendment 224 would pick out particular 
terrestrial planning functions and include them in 
the functions that are referred to in section 71(1).  
The approach is neither necessary nor 
appropriate. Section 71(1) lists functions in 
general terms. Functions that are mentioned in 
amendment 224 that fall  within that generality will,  
of course, be covered, so there is no need to 
mention them specifically. The wording of 
amendment 224 suggests that the functions would 
be caught by section 71(1) even when their 
exercise would not be capable of significantly  
affecting an MPA. 

Amendment 211 would place a duty on ministers  
to have regard to the local development plan 
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before designating an MPA, if any part of the MPA 
would be land. I fear that the amendment goes 
further than is intended. It would require ministers  
to have regard to the local development plan when 
the proposal included only marine features that  
are below high water, for example, a feature that is 
located in the intertidal area. Provisions in the bill  
govern the relationship between marine plans and 
terrestrial plans. Those provisions are sufficient.  
Furthermore, I am concerned that amendment 211 
would import socioeconomic considerations into 
the process of designating an MPA.  

For those reasons, I urge the committee to resist  
amendments 224 and 211.  

Liam McArthur: I note the historic concordat  
between the cabinet secretary  and me in relation 
to amendments 209 and 234. I will  reflect on what  
he said about amendment 211 and perhaps revisit  
the issue at stage 3. I note his concerns about  
amendment 224, which I will not move.  

Amendment 209 agreed to.  

Amendment 210 moved—[Stuart McMillan]—
and agreed to. 

Amendments 211 and 181 not moved.  

Section 65, as amended, agreed to. 

The Deputy Convener: I propose that we have 
a two-minute coffee break—[Interruption.] All right  
then, five minutes. 

11:20 
Meeting suspended.  

11:28 
On resuming— 

Section 66—Publicity in relation to designation 
orders 

The Deputy Convener: The next group is on 
marine protected areas: publicity in relation to 
designation orders. Amendment 67, in the name of 
the cabinet secretary, is grouped with 
amendments 212 and 68 to 70.  

Richard Lochhead: Amendments 67 to 70 wil l  
ensure that an appropriate level of publicity is 
given to any MPA designation order that is made 
by the Scottish ministers. The bill as drafted 
requires ministers to send a copy of every  
designation order to any person whom they 
consider likely to be interested in or affected by 
the order. The committee will appreciate that that  
could be a large number of people. Sending a 
copy of the order to all of them could entail  
considerable use of resources. The amendments  
require the Scottish ministers to publish the order 
in a way that is most likely to bring it to the 

attention of any persons who are likely to be 
affected by it. They also require ministers to give 
an address at which a copy of the order may be 
inspected.  

Amendment 212 requires ministers to send 
copies of a designation order on the day that the 
order is laid in Parliament to persons whom they 
consider to be interested in or affected by the 
order. Under present drafting, a designation order 
will not be laid in Parliament, but I appreciate that  
Liam McArthur has lodged an amendment—to be 
debated later, rather than as part of this group—to 
make that happen. Requiring orders to be sent to 
interested persons would add unnecessary costs 
and create an unnecessary level of extra 
bureaucracy. For that reason, I ask the committee 
to resist amendment 212.  

I move amendment 67. 

Liam McArthur: Like the cabinet secretary’s  

amendment, my amendment 212 is intended to 
improve transparency and to provide those with an 
interest in designation orders with greater 
opportunity to engage directly in the process. 
Under the bill as drafted, an urgent MPA 
designation order is subject to no prior publicity. A 
renewables developer, for example, could commit  
an offence under section 83 or section 84 without  
ever knowing that an MPA was in place.  
Amendment 212 attempts to address that potential 
difficulty by requiring all relevant parties to be 
notified immediately when an order is made.  

However, I accept  what the cabinet secretary  
has said. Amendment 67 and the consequential 
amendments go a considerable way towards 
tackling the issue. I understand that there are on-
going discussions with stakeholders about  
publication via a web portal, which would be 
helpful. On that basis, I reassure the cabinet  
secretary that fellow committee members need not  
resist my amendment, as I will not move it.  

11:30 
Richard Lochhead: I thank Liam McArthur for 

his constructive response. In the interests of 
brevity, I have no further comments. 

Amendment 67 agreed to. 

Amendment 212 not moved.  

Amendments 68 to 70 moved—[Richard 
Lochhead]—and agreed to.  

Section 66, as amended, agreed to. 

Section 67—Urgent designation 

The Deputy Convener: The next group is on 
marine protected areas: urgent designation.  
Amendment 213, in the name of Robin Harper, is  
grouped with amendments 214, 182, 215 and 216.  
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Members should note that amendments 182 and 
215 are direct alternatives; if members agree to 
amendment 182 and then to amendment 215, the 
latter decision will stand.  

Robin Harper: The bill as drafted allows 
ministers to designate an MPA, where there is an 
urgent need to protect an area or marine historic  
asset, without publishing their proposals or 
carrying out a consultation. There is no direction 
on what constitutes an urgent need. Orders can 
remain in place for up to two years without any 
public consultation, and there is no limit on the 
number of times that the same site can be 
redesignated.  

My amendments are designed to rectify what we 
consider to be major flaws in section 67. It is  
essential that there is provision to int roduce urgent  
designations, but after designation ministers must  
review whether that is appropriate. The 
amendments reduce the length of time that a 
designation can remain in place without public  
consultation from two years to six months and 
close the loophole on redesignation by not  
allowing it until the public consultation procedures 
have been followed. Changes to section 67(1) 
establish under what circumstances an urgent  
order would be required by stating there must be 
an “imminent risk of harm” to the features for 
which the area is proposed to be designated. 

The amendments are supported by Scottish 
Renewables, which has concerns about how 
section 67 as drafted will affect investor 
uncertainty. The amendment attempts to balance 
the need for urgent protection on conservation 
grounds with the concerns of the renewables 
industry and the need to give communities that  
may be affected by designations an opportunity to 
participate in the decision-making process. 

I am tempted to reflect a little on the Aarhus 
convention, but I limit myself to asking the cabinet  
secretary to indicate in his response whether he is  
prepared to give me a note on the relationship 
between the bill and articles 7 and 8 of the 
convention. Regardless of that, I encourage him to 
accept my amendments and to balance the need 
for conservation, the desire to have Scotland at  
the forefront of the marine renewables industry  
and the interests of local communities. 

I move amendment 213.  

Elaine Murray: I accept that designations of the 
sort that we are discussing will be made only at  
times of urgency. It might therefore not be possible 
to consult everybody who might be affected. I 
have listened to Robin Harper, and I will be 
interested to hear the cabinet secretary’s  
response.  

My amendment 182 suggests a maximum 
designation period of 12 months, rather than two 

years. Twelve months is considered to be 
adequate for the case to be made for normal 
designation of an MPA and, under section 77, the 
relevant marine conservation order may last for 
only 12 months, so the discretion to designate an 
urgent MPA for up to two years appears to be 
anomalous. My amendment therefore restricts the 
lifetime of an urgent designation to 12 months.  
Robin Harper suggests that the period should be 
further reduced to six months, but that might prove 
too short, and it would not be coherent with other 
designations in the bill.  

Bill Wilson: I have concerns about Robin 
Harper’s amendment 214. In the case of marine 
historic sites, the exact location might not be 
precisely known. We might know that it lies in a 
certain area, but without knowing the exact place.  
If the precise location is not known, will it not be 
difficult to prove an imminent risk? We might know 
that the development is nearby, and we might  
believe that there is a possibility of risk, but we 
might not be able to prove an imminent risk. I am 
concerned that amendment 214 is excessively  
restrictive and might result in the damaging of 
marine historic sites. 

Liam McArthur: I hear what Bill Wilson said.  
Marine renewable energy developers, in particular,  
wrestle with the issue of risk on a daily basis. I am 
pleased to see Robin Harper’s amendments 215 

and 216, which allow urgent action to be taken by 
ministers as and when necessary, but define more 
tightly the duration of the urgent designation and 
the terms of its renewal. Amendment 216 provides 
a greater commitment to transparency, to which I 
have alluded before. I will be interested to hear the 
minister’s comments on the concerns that Bill  
Wilson raised, which are germane to the debate. 

Richard Lochhead: Amendments 213 to 216 
place constraints on our use of the urgent MPA 
designation powers. The bill allows for urgent MPA 
designations to remain in place for up to two 
years, which allows time for research and other 
work to take place. Marine research is costly and 
time consuming. It can require considerable 
mobilisation of resources and it is, above all,  
dependent on the weather. I emphasise that the 
period is not two years, but up to two years. That  
is a realistic period in which to carry out the 
necessary research. If the work can be done in 
less time, then we will either confirm the 
designation or not.  

If we moved from an urgent MPA to a 
designated, permanent MPA, the normal 
consultation process would take place. We would 
decide as quickly as possible whether to propose 
a site for designation and that would, of course,  
include public consultation. 

Urgent MPA designations will only be used in 
cases where there is a demonstrable need to give 
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the area immediate protection. They will not be 
used as a matter of course.  

I am happy to write to Robin Harper and the 
committee about the Aarhus convention and how it  
relates to and impacts on the bill, if the member 
and the committee would find that helpful. 

Amendment 182 seeks to shorten the time for 
which an urgent MPA designation order may stay 
in place. I ask that it be resisted for the reasons 
that I gave for resisting amendments 213 to 216. 

The Marine and Coastal Access Act 2009 allows 
a similar urgent designation of MPAs in the 
Scottish offshore zone. The relevant orders may 
last for two years, and it is important that ministers’ 
powers within and without  the limit of 12 nautical 
miles are consistent.  

I urge the committee to resist the amendments  
in this group. If the committee will find it helpful, I 
am willing to consider the transparency of the 
process and the way in which consultation relates  
to the process for urgent MPAs—notwithstanding 
my support for the two-year limits and consistency 
between the offshore area and the area within 12 
nautical miles. If the amendments are not agreed 
to, I will reflect upon any further moves that I could 
make in this regard.  

Robin Harper: The minister mentioned the 
length of time required for completing marine 
research. I point out that ministers would not be 
making an urgent designation unless some marine 
research had already taken place and produced 
enough evidence to suggest that there should be 
an urgent designation. I am therefore not sure that  
Bill Wilson’s argument holds up as strongly as  
might appear to be the case. Two years seems a 
long time to be required for the assembling of 
further evidence. That said, I would be happy to 
meet everybody halfway. I propose not moving 
amendment 215 and encouraging members to 
vote for Elaine Murray’s amendment 182 to 
substitute 12 months for 2 years.  

The Deputy Convener: The question is, that  
amendment 213 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

ABSTENTIONS  
McArthur, Liam (Orkney) (LD) 

The Deputy Convener: The result of the 
division is: For 3, Against 4, Abstentions 1. 

Amendment 213 disagreed to.  

Amendment 214 not moved.  

The Deputy Convener: Amendment 182 is in 
the name of Elaine Murray. 

Elaine Murray: In light of what the cabinet  
secretary said about the offshore issue, I will not  
move amendment 182. I may return to the matter 
at a later date. 

Amendment 182 not moved.  

The Deputy Convener: Amendment 215 is in 
the name of Robin Harper.  

Robin Harper: I do not plan to move 
amendment 215, but I would like to move 
amendment 182.  

The Deputy Convener: I am afraid that the 
opportunity to move amendment 182 has passed.  

Robin Harper: But you did not call for a vote,  
convener.  

The Deputy Convener: No. Amendment 182 
was not moved, so I am afraid that you have 
missed the opportunity. We are debating 
amendment 215, in your name.  

Amendment 215 moved—[Robin Harper]. 

The Deputy Convener: The question is, that  
amendment 215 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  

AGAINST 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 0, Against 8, Abstentions 0. 

Amendment 215 disagreed to.  

Amendment 216 moved—[Robin Harper]. 

The Deputy Convener: The question is, that  
amendment 216 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
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AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 4, Abstentions 0. I 
exercise my casting vote against the amendment.  

Amendment 216 disagreed to.  

Section 67 agreed to.  

Section 68—Representations and hearing in 
relation to proposed designation order 

The Deputy Convener: The next group is on 
marine protected areas: representations and 
hearing in relation to proposed designation order.  
Amendment 217, in the name of Liam McArthur, is  
grouped with amendment 218.  

11:45 
Liam McArthur: I will  speak to both 

amendments in the group. I acknowledge the 
cabinet secretary’s comments on amendments  
180 and 181, in the name of Peter Peacock. 
Notwithstanding our support for MPAs, we must  
acknowledge their potential to restrict current and 
future activity in the marine environment. Although 
such restrictions may be justified and entirely  
necessary, we should take care to ensure that  
they are not put in place without enabling those 
affected—potentially quite seriously—to be notified 
and properly consulted.  

The bill as drafted allows situations to arise in 
which marine developers have spent many 
millions of pounds on planning and/or constructing 
a site only to have an urgent MPA designation 
placed on that site or an area adjacent to it. That  
would probably limit the activities that were 
possible on the site and could halt development 
altogether for up to two years and, possibly, 
longer. As a result, section 68 adds unlimited risk  
to potential development and would lead to 
serious investor uncertainty. To minimise that risk, 
developers that are likely to be affected by an 
urgent designation should, at the very least, be 
given an opportunity to submit evidence on their 
project to the Scottish ministers. 

I acknowledge the cabinet secretary’s comments  

in response to earlier amendments. However,  
amendment 217 would allow the Scottish 
Government to take swift decisions on urgent  
matters of conservation priority, while limiting 
investor uncertainty to a degree. The amendment 
complies with obligations under article 8 of the 
now famous Aarhus convention, which relates to 
transparency, fairness and providing 

“an opportunity to comment, directly or through 

representative consultative bodies.” 

I move amendment 217.  

Peter Peacock: I sympathise completely with 
Liam McArthur’s position, but I cannot see how 
making provision for written representations is  
consistent with urgent designation. Almost by  
definition, the ability to make a written 
representation requires notification and time to do 
that. I would be grateful if the member would 
address that issue when he sums up, before I 
decide how to vote on the amendment.  

Elaine Murray: I have similar concerns about  
the time that the procedure would take and how 
that would be weighed against the urgency of the 
situation and the need to make a designation. If 
there had to be a hearing, how long would that  
procedure take? How quickly would ministers be 
able to make decisions in what could be situat ions 
of considerable urgency? 

Richard Lochhead: As the committee has 
heard, amendments 217 and 218 would require 
ministers to provide an opportunity for written or 
oral representations to be made in advance of 
urgent designation powers being exercised.  
Urgent designation orders are designed for use in 
emergency situations where delay could threaten 
an historic asset or conservation feature.  
Hopefully, such circumstances will never arise, but  
we must make provision for them in case they do.  
I am all for consultation, but adding further 
consultation in advance of urgent designation 
places at risk the assets that we are seeking to 
protect. As we have mentioned, there are 
provisions in the bill that require consultation if 
urgent designations are to be made permanent.  
For those reasons I urge the committee to resist 
the amendments. 

Liam McArthur: I note the concerns that Peter 
Peacock, Elaine Murray and the cabinet secretary  
have expressed; I have heard those concerns 
expressed by others. I acknowledge that the 
amendments provide for an additional layer of 
bureaucracy that Alasdair Morgan, who did not  
speak to the amendments, would abhor. The time 
available would constrain and determine the 
nature of the written or oral representations that  
were made. However, I acknowledge the 
circumstances in which urgent designations are 
made. If the minister is willing to reflect on 
concerns in the marine renewables sector about  
how urgent designations might impact on what it is 
doing, I will withdraw my amendment and reflect  
on the matter at stage 3.  

Amendment 217, by agreement, withdrawn.  

Amendment 218 not moved.  

Section 68 agreed to.  
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After section 68 

Amendment 109 moved—[Bill Wilson]—and 
agreed to. 

Section 69—Advice etc by Scottish Natural 
Heritage as regards Nature Conservation 

MPAs and Demonstration and Research MPAs 

Amendment 219 moved—[Liam McArthur].  

The Deputy Convener: The question is, that  
amendment 219 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  
FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 4, Abstentions 0. I 
exercise my casting vote against the amendment.  

Amendment 219 disagreed to.  

The Deputy Convener: The next group is on 
marine protected areas: SNH advice. Amendment 
183, in the name of Elaine Murray, is the only  
amendment in the group. 

Elaine Murray: Amendment 183 is  
straightforward. It seeks to replace the word “may” 
with “must”. It seeks to place SNH under a duty to 
give advice and guidance on all matters that could 
cause damage or affect protected features or 
processes, instead of responding to a request  
from a public authority. It would ensure that expert  
advice and opinion is always used to inform 
decisions relating to the planning and 
management of MPAs. The management of a site 
must be appropriate to the requirements of the 
feature under protection and any operations that  
might cause deterioration of the feature under 
protection or significant disturbance of a species  
for which the site has been designated must be 
identified at an early stage. The amendment is  
consistent with the approach adopted by the 
Nature Conservation (Scotland) Act 2004 for 
SSSIs. 

I move amendment 183.  

Richard Lochhead: I am grateful to Elaine 
Murray for lodging amendment 183 because it  
recognises the important role of Scottish Natural 
Heritage. The Scottish Government also 
recognises the value of SNH’s advice.  

Substituting “must” for “may” in section 69(1) 

leaves it unclear exactly what the obligation on 
SNH would be. Would it be required to give advice 
separately in relation to each and every MPA? 
That is certainly a possible reading if the change 
were made. We should leave SNH some 
discretion so that it can provide advice in a clear 
and effective way. That could involve, for example,  
providing advice on a group of MPAs. 

It might not  always be necessary for SNH to 
provide advice to public authorities on all matters  
that relate to an MPA. For example, some MPAs 
could be in areas of low or little activity. Therefore,  
I ask the member to consider lodging a different  
amendment or, i f she presses it, I urge the 
committee to resist amendment 183.  

Elaine Murray: I listened to what the cabinet  
secretary said. I am not inclined to press the 
amendment, but I will give the matter further 
consideration.  

Amendment 183, by agreement, withdrawn.  

Section 69 agreed to.  

Section 70 agreed to.  

Section 71—Duties of public authorities in 
relation to marine protected areas etc 

The Deputy Convener: The next group is on 
marine protected areas: duties of public  
authorities. Amendment 184, in the name of Robin 
Harper, is grouped with amendments 71, 185, 72 
to 74, 186 and 228.  

Robin Harper: Amendment 184 is a probing 
amendment to clarify the meaning of “other than 

insignificantly” and “significantly”.  

Sections 71 and 72 describe how public bodies 
should carry out their functions and make 
decisions that may impact on an MPA. The 
sections make constant reference to actions “other 
than insignificantly” or “significantly” affecting the 

protected features or stated purpose of an MPA or 
hindering the achievement of the stated 
conservation objectives or stated purpose of an 
MPA. However, it is not clear where the 
“significant” threshold lies. Importantly—and I think  
that this affects everybody concerned—it is in no 
way assured that public bodies would have the 
appropriate expertise to make such a judgment 
call. 

Like Scottish Environment LINK, I believe that  
the references in sections 71 and 72 to “other than 
insignificantly” and “significantly” should be 

removed. Instead, the advice of SNH should be 
sought and followed. At the very least, I invite the 
cabinet secretary to put on record what constitutes  
an insignificant and a significant effect. 

I move amendment 184.  
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Richard Lochhead: Under amendments 184 
and 185, in exercising any function that is capable 
of affecting an MPA, public authorities would have 
to report to Scottish ministers. The purpose of the 
bill is to ensure that only significant impacts are 
caught and reported to Scottish ministers and, i f 
necessary, SNH. I see no reason to require public  
bodies to report insignificant impacts on MPAs to 
Scottish ministers. For that reason, I urge the 
committee to resist the amendments. 

Amendments 71 to 74 clarify the circumstances 
in which a public authority must inform Scottish 
ministers and, if appropriate, SNH where any of its  
functions could hinder the objectives or purpose of 
an MPA. Procedures are inserted for authorities  
not to go ahead with the exercise of a function 
without first giving ministers and SNH a chance to 
comment.  

The effect of amendment 228 would be to 
weaken the duty to compensate for damage to an 
MPA. A developer receiving authorisation for an 
activity that might hinder the achievement of the 
objectives of an MPA would simply have to satisfy  
ministers and the authority in question that  
“reasonable efforts” had been made to take 

compensatory measures. The present text  
requires the developer to show that they will  
undertake the measures or make arrangements  
for them to be undertaken. I do not wish to weaken 
the duty. Doing so would put at risk the 
environmental gains that an MPA will deliver. We 
cannot accept that outcome.  

If Peter Peacock has another objective, I am 
happy to reconsider it at stage 3, but I ask him not  
to move amendment 228. 

Peter Peacock: I hear what the cabinet  
secretary is saying about amendment 228. The 
amendment was designed to account for a 
situation in which the applicant is not in a position 
to ensure that measures of equivalent  
environmental benefit can be achieved. It is  
intended to address the very practical 
consideration that areas of the sea may not be 
under the applicant’s control, as could arise when 

the applicant has to lease another area of sea bed 
from the Crown Estate. Under the amendment,  
ministers would still be required to be satisfied that  

“all reasonable efforts to secure the implementation of 

measures of environmental benefit”  

had been made to compensate adequately for 
damage. That might involve the applicant securing 
appropriate compensatory measures, but it would 
not assume that the applicant would be able to 
undertake, or make arrangements for the 
undertaking of, all aspects of the measures.  

The key issue is the complexity of applying 
compensatory measures in the open-access 
nature of the marine environment. A developer 

who leases an area of sea bed from the Crown 
Estate does not have the right to control activities  
in the sea above the area of leased sea bed. The 
only way in which those activities can be 
controlled—and compensation can therefore be 
implemented—is by the Scottish Government 
designating an MPA under the legislation along 
with the necessary marine conservation orders.  

The wording in amendment 228 may not be 
perfect, but my intention was to highlight this very  
practical issue. If my understanding is correct that  
the cabinet secretary said that he will  look at the 
practicalities of the issue before stage 3, I am 
happy to accept that assurance and not to move 
amendment 228.  

Richard Lochhead: It may give comfort to Peter 
Peacock if I say that ministers will, of course, be 
able to agree that something is impractical. For 
example I think that we all accept that it would be 
impractical for any company or operator to 
undertake the restoration of a coral reef, which 
could take thousands of years. 

12:00 
The Deputy Convener: My apologies to Bill  

Wilson, who also wanted to speak in the debate. I 
call him now.  

Bill Wilson: With regard to amendment 184, I 
agree with the cabinet secretary that local 
authorities should not have to report every incident  
or action. That would be rather onerous. However,  
I also agree with Robin Harper that it is important  
to get some clarity on what “insignificantly” means.  

I would appreciate the cabinet secretary’s  
comments on that.  

The Deputy Convener: I have got myself into 
this mess; I invite the cabinet secretary to respond 
to Bill Wilson’s point now.  

Richard Lochhead: Clearly, the intention is to 
ensure that guidance is available for defining what  
is and is not insignificant. There will be clarification 
through guidance.  

The Deputy Convener: I hope that everyone is  
happy. Does Robin Harper wish to press 
amendment 184? 

Robin Harper: I am cautiously prepared to 
accept the minister’s commitment to issuing 
guidance.  

Amendment 184, by agreement, withdrawn.  

Amendments 220 and 221 not moved.  

Amendment 222 moved—[Elaine Murray]. 

The Deputy Convener: The question is, that  
amendment 222 be agreed to. Are we all agreed? 

Members: No. 
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The Deputy Convener: There will be a division.  

FOR 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  

ABSTENTIONS  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 4, Against 3, Abstentions 1. 

Amendment 222 agreed to.  

Amendment 71 moved—[Richard Lochhead]—
and agreed to. 

Amendment 185 not moved.  

Amendments 72 and 73 moved—[Richard 
Lochhead]—and agreed to.  

Amendment 223 not moved.  

Amendment 74 moved—[Richard Lochhead]—
and agreed to. 

Amendment 224 not moved.  

Section 71, as amended, agreed to. 

Section 72—Duties of public authorities in 
relation to certain decisions 

Amendments 186 and 225 to 228 not moved.  

Section 72 agreed to.  

Section 73 agreed to.  

Section 74—Marine conservation orders 

Amendment 229 not moved.  

The Deputy Convener: The next group is on 
marine conservation orders: general 
considerations and example provisions.  
Amendment 187, in the name of Liam McArthur, is  
grouped with amendments 230, 231, 188 and 233.  

Liam McArthur: Amendment 187 is a small 
amendment but one that I dare say will  attract  
controversy among committee members. Its  
purpose is to address the concern that the bill  
extends the power to apply MCOs too widely.  
There is an argument that, when orders are 
required in an area that is not designated,  
protection should be sought  under the appropriate 
legislation. Amendment 187 therefore seeks to 
restrict the effect of an MCO to a 
contemporaneously or previously designated 
MPA. However, before I decide whether to press 

the amendment, I will be interested to hear the 
cabinet secretary’s views. 

Although I appreciate the policy intention behind 
the proposed change in Elaine Murray’s  

amendment 231, I think that it runs the risk of 
adding too much rigidity to the system—perhaps 
even going so far as to reduce the extent to which 
spatial planning can take place in the marine 
environment. That concern has been expressed 
by both the marine renewables industry and 
Scottish Environment LINK. I look forward to 
hearing her comments on the amendment. 

Likewise, I look forward to hearing Robin 
Harper’s comments on his amendments in the 
group as well as the cabinet secretary’s  
responses. Amendment 230 attempts to provide 
consistency with the UK bill, which may well have 
merit. However,  I am less persuaded by 
amendments 188 and 233 and wait to hear the 
evidence of the problem that Robin Harper seeks 
to address. 

I move amendment 187.  

Robin Harper: The cabinet secretary has made 
it clear time and again that the bill is not about  
fisheries management, yet, if the bill is to have 
anything at all to do with nature conservation, it  
cannot ignore the problems—historical and 
current—that we face from certain fishing 
practices. Amendment 230 seeks to ensure that  
the powers in the Inshore Fishing (Scotland) Act  
1984 can—and, where appropriate, will—be used 
to exclude fishing activities that are likely to 
damage the protected features of an MPA. At the 
very least, I am looking for the cabinet secretary to 
make it clear, on the record, that the powers in the 
1984 act can—and,  where appropriate, will—be 
used to control certain fishing activities that have 
the potential to damage the protected features of 
an MPA. 

During scrutiny of the Westminster bill, a similar 
commitment was recently given by Huw Irranca-
Davies in a letter to Joan Edwards, the chair of 
Wildlife and Countryside Link. That letter is 
available in the House of Commons library. It  
makes it clear that both nature conservation and 
inshore fisheries and conservation authorities  
byelaws in England and Wales can be used to 
prevent or limit activities that may occur in a 
marine conservation zone. IFCAs are under a duty  
to ensure that the conservation objectives of an 
MCZ in their district are furthered, and Mr Irranca-
Davies states that the making of byelaws is one 
way in which to achieve that. Where IFCAs fail to 
perform their duty, they may be subject to legal 
proceedings. 

It is totally unrealistic to think that, in some 
circumstances, for some sites or parts of sites, 
there will be no need to control fishing. I therefore 
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urge the cabinet secretary to accept the 
amendment or, at the very least, to place on 
record a commitment to ensure that the powers  
under the Inshore Fishing (Scotland) Act 1984 will  
be used where that is appropriate.  

Elaine Murray: In relation to amendment 231,  
Liam McArthur has referred to the concerns of 
Scottish Environment LINK and Scottish 
Renewables, but it was the Scottish Fishermen’s  
Federation that raised concerns with me on the 
issue. 

Although it is understood that MPAs that are 
designated for nature conservation reasons or to 
preserve historic assets may necessarily interfere 
with the legitimate uses of the sea, that is not  
necessarily the case for demonstration or research 
MPAs, for which there will  be more choice of 
location. Those MPAs could, and probably would,  
be located in areas where the legitimate use of the 
sea is already restricted. It seems unreasonable 
for the fishing industry and others to be forced out  
of fishing grounds solely for the purposes of 
demonstration or research that could be 
undertaken elsewhere. Amendment 231 would 
ensure that public rights of navigation and fishing 
remained unaffected by the designation of 
demonstration or research MPAs. Earlier, we 
considered amendments 204 to 206, in the name 
of Stuart  McMillan, which would have achieved a 
similar aim, had they been moved and agreed to. I 
will be interested to hear the cabinet secretary’s  
response.  

Richard Lochhead: Amendment 187 would 
mean that a marine conservation order could 
control damaging activities only within a 
designated marine protected area. However,  
sometimes an activity that is taking place outside 
an MPA may be damaging to the MPA. The 
amendment would remove the ability to control 
such an activity. 

I turn to amendments 230 and 188. I will try to 
clarify for the committee the relationship between 
the powers under the bill and those under the 
Inshore Fishing (Scotland) Act 1984. The intention 
is to use the provisions of the 1984 act, where 
necessary, to control inshore fisheries to prevent  
damage to MPAs. I can give Robin Harper the 
assurance that he requires —we will use inshore 
fisheries legislation as one of the management 
tools for MPAs. That  is one of the available 
options; in some situations, it may be the best  
management tool to use to restrict activities in 
MPAs. Robin Harper seeks consistency with the 
Marine and Coastal Access Act 2009. However,  
the 2009 act does not make provision for 
conservation orders, so we cannot provide such 
consistency; the two pieces of legislation are 
fundamentally different in one or two areas. I see 
no reason to require reference to the 1984 act in 

marine conservation orders and no value in 
reproducing the provisions of fisheries legislation 
in other legislation. I hope that my comments have 
clarified the position.  

I listened closely to Elaine Murray, but I am not  
entirely clear about the purpose of amendment 
231. Marine conservation orders are intended to 
be used to regulate activities that are not regulated 
in other ways. They are intended to regulate in a 
specific part of the sea an activity that would 
normally be a legitimate use of the sea, but only to 
the extent necessary to protect an MPA. 
Amendment 231 would render the marine 
conservation order power toothless, make it  
impossible to deliver a higher level of protection to 
those marine protected areas that require it and 
undermine our stewardship of Scotland’s seas 
before we even begin. Restriction of activities may 
be required in some circumstances even where a 
demonstration and testing MPA has been put in 
place—that is part and parcel of all MPAs. I do not  
think that Elaine Murray wants to render it  
impossible for us to put in place the protection that  
we seek, as would be the case if amendment 231 
were agreed to.  

Amendment 233 seeks to make vessels display  
identification. Boats are already required to display  
identification as a matter of standard sea-going 
practice, so we do not see what value the 
amendment would add to the bill.  

For the reasons that I have given, I ask the 
members concerned to consider withdrawing or 
not moving the amendments in this group and I 
ask the committee to resist them. 

Liam McArthur: Given what the cabinet  
secretary has said,  I will not press amendment 
187. I recognise the concerns of the fishing 
industry, to which Elaine Murray referred when 
speaking in support of amendment 231, but I 
agree with the cabinet secretary’s comments on 
the impact that the amendment would have.  
Although there may be a degree of discretion in 
respect of demonstration and research MPAs, I 
suspect that historic MPAs will be fixed in 
particular locations, depending on the sites that  
they are seeking to protect. Similarly, the cabinet  
secretary has confirmed my view that  
amendments 188 and 233, in the name of Robin 
Harper, are superfluous because they are covered 
by existing requirements. 

Amendment 187, by agreement, withdrawn.  

12:15 
Robin Harper: Having listened to the minister’s  

assurances on the Inshore Fishing (Scotland) Act  
1984, I am content not to move amendment 230.  

Amendments 230 and 231 not moved.  
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Section 74 agreed to.  

Section 75—Example provisions for marine 
conservation orders 

Amendment 188 moved—[Robin Harper]. 

The Deputy Convener: The question is, that  
amendment 188 be agreed to. Are we agreed? 

Members: No. 

The Deputy Convener: There will be a division.  
AGAINST 
Gillon, Karen (Clydesdale) (Lab)  
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP)  
Murray, Elaine (Dumfries) (Lab)  
Peacock, Peter (Highlands and Is lands) (Lab)  
Scott, John (Ayr) (Con)  
White, Sandra (Glasgow ) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  

The Deputy Convener: The result of the 
division is: For 0, Against 8, Abstentions 0. 

Amendment 188 disagreed to.  

Amendments 232 and 233 not moved.  

Section 75 agreed to.  

Section 76—Procedure for marine 
conservation orders 

Amendment 234 moved—[Liam McArthur]—and 
agreed to. 

Section 76, as amended, agreed to. 

Section 77 agreed to.  

The Deputy Convener: It is now 12.17, so we 
will stop at this point and move to other items on 
the agenda. That ends consideration of the Marine 
(Scotland) Bill for today. We will continue stage 2 
consideration of the bill next week, when the target  
will be to reach the end of the bill. The deadline for 
lodging amendments with the clerks is noon on 
Thursday 26 November, which is a day earlier 
than usual—I hope that members all note that—
because of the St Andrew’s day holiday on Friday.  

I thank the cabinet secretary and his officials for 
attending. That concludes the public part of 
today’s meeting. I thank the press and public for 
attending.  

12:18 
Meeting continued in private until 13:44.  
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 Executive Summary

 
EXECUTIVE SUMMARY 

Scotland’s first Marine Bill will provide fit-for-purpose legislation to deliver planning, 
development, management and stewardship of Scotland’s coastal and marine 
resources.  The Bill is intended to allow sustainable economic growth within 
environmental limits.  It will set the framework for a National Marine Plan to address 
national priorities within social, economic and environmental parameters and allow 
for Regional Marine Plans to create a more localised sense of ownership of marine 
planning.  To achieve this, a number of Scottish Marine Regions are proposed.    
 
The Scottish Coastal Forum was asked by the Scottish Government to carry out a 
short project to gauge stakeholders’ thoughts on how Scottish Marine Regions 
(SMRs) might be defined.  A workshop was held in Edinburgh on 13 March 2009 to 
generate views from an audience of largely non-Government participants that could 
be fed into the internal consideration of options for consultation. 
 
Before the event, delegates were asked to identify the top 5 criteria that should be 
considered in the definition process and over 130 separate criteria were listed.  Pre-
event analysis broke down these criteria into seven named categories: 

Criteria Percentage of response 
Physical characteristics/ecosystems 19% 
Utilisation of existing models & units 14% 
Planning for specifically marine areas & features 13% 
Appropriate scale 10% 
Secondary legislation issues 7% 
Data availability 2% 
Other suggestions 35% 

 
At the workshop, delegates discussed these criteria further and prioritised them.  GIS 
was provided so they could visualise existing administrative divisions for terrestrial, 
marine, social, economic and environmental considerations.  This allowed the 
opportunity to consider whether a combination of existing boundaries might offer a 
‘ready made’ division of the Scottish coastline for marine planning.  
 
The conclusions drawn from the workshop can be summarised as: 

 Stakeholders are keen to know how local marine planning is to be delivered 
 One model will not fit all cases – different options are required, and accepted 

as being required, for different areas 
 Initial assessment of notified criteria concluded that physical characteristics / 

ecosystem drivers were most important for defining SMRs 
 However, when all contributions were analysed, a greater number of 

responses suggested using existing administrative units, e.g. Inshore 
Fisheries Groups, as the basis for Scottish Marine Regions1.  

                                                 
1 It should be recognised that those existing groups as they are currently constituted would not be best 
placed to deliver marine planning but the areas they cover may be useful in setting out SMRs 
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 The major mainland Firths2 should be the focal point/basis for some Scottish 
Marine Regions and, if at all possible, should not be divided but should be 
treated as a cohesive unit 

 Shetland should be a Scottish Marine Region 
 It was less clear whether the Western Isles and Orkney should also be SMRs 

in their own right, taking advantage of the position of their local authorities, or 
whether they should be part of SMRs focused on the Minch and Pentland Firth 
respectively: this is not a straight choice between physical characteristics and 
administrative arrangements but has some strongly emotive issues attached 

 On the day, when asked to rank the key criteria in order of importance, 
physical characteristics/ecosystem drivers came out on top, narrowly beating 
existing models and administrative units; all other potential criteria received 
considerably less support 

 Recognised that Scottish Marine Regions should be of a size that is efficient 
for administration purposes but also offers local communities a sense of 
affinity and ownership of issues 

 Number of SMRs to be somewhere between 5 and 10, with 12 as the absolute 
maximum; recognition that there would be a trade-off between the drivers of 
efficiency and affinity 

 There was a significant level of support for SMR boundaries that might use a 
combination of the boundaries for Inshore Fisheries Groups and SEPA’s River 
Basin Catchment Management Plans’ Area Advisory Groups as their base; it 
was felt that these existing divisions give a ‘good fit’ for areas that encompass 
a terrestrial element along with a coastal and offshore focus, although the 
boundaries between the different elements was not agreed 

 There was no strong push for SMRs to go out to 12nm, or even beyond 6nm: 
soft landward boundaries required to allow coastal communities to participate 
and encourage development of ICZM with terrestrial interests. 

 
In summary, this workshop event, and the preparation asked of participants, was 
successful in gathering a wide range of opinions in a short period of time.  It was a 
useful starting point for work to consider Scottish Marine Regions but it should be 
supplemented with longer term, more sustained dialogue with key interests on an 
individual basis or in small groups, perhaps with a common geographic/area focus.   
 
A further paper on potential recommendations and options for Scottish Marine 
Regions is being prepared.  The SCF and the Scottish Government are working 
together to use the points raised in this workshop as base material for developing 
suggestions on how Scottish Marine Regions might be defined. 

 
2 Solway, Clyde, Moray, Tay and Forth 
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1. PURPOSE & REMIT 
 
1.1 SCOTTISH MARINE BILL 
The Scottish Government is developing Scotland’s first Marine Bill, which will provide 
new, fit-for-purpose legislation to enhance the development, management and 
stewardship of Scotland’s coastal and marine resources. 
 
The Bill will deliver new marine planning, licensing, conservation and enforcement 
functions as well as updating existing legislation where appropriate.  A new 
management organisation, Marine Scotland, came into being on 1 April 2009 to 
provide a single point of Government contact for stakeholders across a disparate 
range of activities and operations. 
 
1.2 MARINE PLANNING 
Core to the Marine Bill is the provision to introduce a statutory system of marine 
planning to deal with the potentially competing demands on offshore space and 
resources from existing and prospective uses.  The Scottish Government’s intention 
is that marine planning shall deliver a strategic approach to development that allows 
for sustainable economic growth within environmental limits and taking into account 
our international obligations and other priorities. 
 
Scottish Ministers, via Marine Scotland, will produce the first National Marine Plan in 
due course, which will set out the strategic objectives for the Scottish marine area.   
The Plan will identify national priorities within certain social, economic and natural 
parameters. 
 
1.3 SCOTTISH MARINE REGIONS 
To allow for a more localised expression of interest in, and ownership of, marine 
planning and management issues, Scottish Marine Regions are to be defined.  This 
division of the coast will provide the mechanism by which Regional Marine Plans can 
be delivered.  Regional Marine Plans will take national priorities into account in their 
development but will be focussed on the needs and requirements of a particular area 
of coastline and its associated water bodies.  
 
1.4 INTEGRATED COASTAL ZONE MANAGEMENT 
Integrated Coastal Zone Management should be delivered by the new system of 
marine planning.  Regional Marine Plans will have to take account of terrestrial plans 
covering the hinterland behind their coastline, as well as the policies contained in 
other Regional Marine Plans with which they may share a common aquatic 
boundary.  This should allow integration of planning for development, protection and 
management across the land/sea interface, along linear coastlines and between 
adjacent areas of sea. 
 
1.5 SCOTTISH MARINE REGIONS PROJECT 
The Scottish Coastal Forum, as a long-standing national stakeholder body, was 
asked by the Scottish Government to carry out a short project to gauge external 
stakeholders’ thoughts on how Scottish Marine Regions (SMRs) might be defined.  
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The outcome of this project will be fed into the Government’s work to consider SMRs, 
which will be established in due course by Marine Scotland under secondary 
legislation.  The project ran from February to April 2009 and builds on the work that 
the SCF and its members have previously contributed to the debate on coastal and 
marine management in Scotland through the Sustainable Seas Task Force (2008–
onwards) and the Advisory Group on Marine & Coastal Strategy (2005-07). 
 
A key element of the Scottish Marine Regions Project was a workshop for external 
stakeholders, held in Edinburgh on 13 March 2009.  It was designed to allow non-
Government interests an opportunity to consider the criteria by which SMRs might, 
eventually, be defined and for their ideas to be recognised by the Scottish 
Government as a preliminary aspect to future consideration of the issue. 
 
This report details the outputs of the Scottish Marine Regions workshop and forms 
the base material for a more considered assessment of potential options for SMRs, 
which will be presented to the Scottish Government in due course. 
 

794



Scottish Coastal Forum  Page 7
Scottish Marine Regions  Section 2: Project Methodology
Report 
 
2. PROJECT METHODOLOGY 
 
2.1 BACKGROUND 
In the last few years, a significant amount of consideration has been given to options 
for improving the management of Scottish marine and coastal resources.  From 2005 
onwards, firstly the Advisory Group on Marine & Coastal Strategy (AGMACS) and, 
subsequently, the Sustainable Seas Task Force (SSTF) have considered issues 
relating to streamlining the licensing and consenting procedures for development in 
the offshore zone, protection for marine areas, measures to manage seals and 
mechanisms to resolve disputes and implement Integrated Coastal Zone 
Management.  This work culminated in the publication of proposals that might be 
contained within a Scottish Marine Bill, ‘Sustainable Seas for All’, which were put out 
for public consultation during summer 2008.   
 
A system of marine planning that reflected Scotland’s interests and responsibilities at 
the supranational, national and regional level was suggested in the consultation 
document.  The concept of Scottish Marine Regions was proposed, whereby Scottish 
waters would be divided into a number of units that would facilitate localised 
planning, dispute resolution and ICZM.  The principle of this approach was broadly 
supported by those who responded to the consultation exercise but it was felt that 
more work would be required in order to flesh out the framework proposal. 
 
In discussion with the Scottish Government, it was agreed that the Scottish Coastal 
Forum should carry out an exercise with external stakeholders to assess their views 
on the criteria by which Scottish Marine Regions might be designated.  This discrete 
project should build on the work previously carried out by AGMACS and the SSTF 
but should acknowledge that the focus of discussion had shifted away from 
mechanisms more suited to voluntary ICZM to means by which statutory marine 
planning might now be delivered.  It should generate information, which could be 
analysed to give an idea of participants’ views and should underpin a set of possible 
options for how Scottish Marine Regions may be defined. 
 
It was agreed that the Scottish Coastal Forum should organise and execute a one-
day workshop during March to bring together representatives of the major 
organisations with an interest in coastal and marine resource utilisation and 
management.  The delegates would be asked to contribute to the debate on potential 
criteria for defining SMRs with the results informing an SCF report to Government. 
 
2.2 PROJECT INITIATION 
The Scottish Coastal Forum’s Steering Group met with representatives of the Marine 
Strategy Division in January 2009 to establish the context and remit for the project 
along with resource requirements.   
 
It was agreed that the SCF Officer would spend a dedicated period of two days per 
week for 12 weeks (beginning of February until the end of April) in order to 
successfully execute the project.   
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The project’s timescale was expected to co-incide with the presentation of the 
Scottish Marine Bill to the Scottish Parliament and to overlap slightly with the creation 
of Marine Scotland on 1 April 2009. 
 
2.3 WORKSHOP PREPARATION 
It was agreed that consultation with a wide range of external stakeholders would be 
essential in order to receive a balanced range of viewpoints.   
 
Given the diverse nature of the Scottish coastline and the uses already made of its 
marine resources, the Scottish Government was already aware that no single size of 
model for Marine Regions would fit all situations.  However, the Scottish Government 
was keen to establish whether external stakeholders felt there should be any 
common values or objectives that could be established and could underpin delivery 
mechanisms in different geographic areas.  Hence, it was important to debate the 
many different potential issues that could feed into a strategy for defining Regions.  
These were acknowledged to include, but were not limited to:  

 socio-economic information and viewpoints from marine industries 
 natural features or ecosystems that offered themselves as discrete units, 
 adapting existing administrative areas for the purposes of marine planning and 

management. 
 
The Scottish Marine Regions workshop was planned for Friday 13 March 2009.  
Following further discussion between the SCF Officer and the Scottish Government, 
the day’s programme was agreed.  A background information paper was also drafted, 
with input from the SCF Steering Group and the Scottish Government, to set the 
scene for potential delegates and give them an understanding about the purpose of 
the event.  The agenda and background paper are included at Appendix I. 
 
Delegates were asked to return their booking form with a note of their ‘Top 5’ criteria 
for defining Scottish Marine Regions.  This information was requested by 10 March to 
allow the SCF Officer an opportunity to undertake an initial assessment of the 
criteria, which would be discussed in detail by delegates at the workshop. 
 
2.4 WORKSHOP SUMMARY 
On the day, of the 68 delegates who had booked a place, 64 attended and 
participated.  The delegate list is included at Appendix II 
 
The workshop event was divided into three sessions, each with a distinct focus:  
 
 Session 1 provided an update on the Scottish Marine Bill’s progress, an 

explanation of day’s aims and an introduction to the range of criteria that 
delegates thought should be considered when defining Scottish Marine Regions 

 
 Session 2 offered delegates the opportunity to discuss and justify the pre-notified 

criteria in small facilitated groups, adding any that they felt were missing and 
prioritising agreed criteria in importance of consideration.  The groups were also 
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given an electronic graphics package loaded onto laptop computers that allowed 
them to view the basic Scottish coastline and layer different existing Scottish 
administrative boundaries for both terrestrial and marine matters on top.  This 
package was designed to allow a ‘mix and match’ approach to see if any 
combinations provided a ‘best fit’ option for possible SMRs.   

 
 Session 3 allowed the feedback from the individual groups’ discussions to be 

shared with the rest of the meeting and points raised to be clarified by Scottish 
Government representatives.  Some initial conclusions were tentatively 
developed. 

 
 
2.4 POST-WORKSHOP ASSESSMENT OF CRITERIA 
The feedback reports from the individual workshop groups were retrieved and 
subjected to a more detailed assessment and interpretation of the points made on 
the day.  The output was drawn together for consideration by the SCF Steering 
Group and Scottish Government representatives at an interim project meeting on 
Friday 27 March.  Following this meeting, it was agreed that the report on the 
workshop should be submitted to the Scottish Government and a subsequent report 
setting out options for the definition of Scottish Marine Regions be drafted in 
conjunction with Marine Scotland. 
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3. INITIAL ASSESSMENT OF RESPONSES 
 
3.1 PRE-EVENT CONSIDERATION OF ISSUES 
 
Those booking their places at the workshop event were asked to list the ‘Top 5’ 
criteria that they thought should be considered in the process for defining Scottish 
Marine Regions. 
 
The objective of this exercise was three-fold: ~ 
 
1) To get delegates to do some ‘homework’ in advance of the meeting so that 
they already had a familiarity with the concept of SMRs and were thinking about the 
sorts of issues that should be considered when deciding where the most appropriate 
divisions might lie; 
 
2) To see if there were any clearly observable trends that could be used as an 
indication of how external stakeholders, who already deal with multiple existing 
administrative divisions and natural processes in relation to the marine environment, 
would prefer a new arrangement to be set up; 
 
3) To establish whether external stakeholders were capable of considering what 
the best division might be, rather than the division that best suited their own interests.  
 
The Background Paper, issued with the invitation to attend the event, listed a number 
of ways in which the Scottish coastline was already divided for purposes ranging 
from renewable energy generation to Search and Rescue operations.   The existing 
boundaries reflect three main considerations:  
 
 Offshore issues – dealing with the big picture in the wider sea area where there 

are fewer numbers of activities taking place; those activities generally being 
subject to supranational drivers and international legislation; 

 
 Natural features – geographic features such as island archipelagos or firths; some 

areas identified for management due to their value as sites of natural heritage 
importance, either at a national or international level; others utilised as convenient 
areas that bring together human-scale activities and administrative arrangements; 

 
 Terrestrial considerations – land-focused administrative arrangements for 

managing human-scale socio-economic activities. 
 
The three elements interact but there is no mechanism which provides management 
arrangements for considering the full range of uses, from an inland boundary to the 
offshore marine zone.  Equally, there is nothing that addresses the specific issues to 
be found in the area with most competition for space and over which there is a 
perceptible sense of local ownership, the coastal strip. 
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3.2 PRE-NOTIFIED CRITERIA 
 
Over half the delegates (56%) identified at least one SMR criteria in advance of the 
workshop, although several notified fewer than the requested five. 
 
The criteria were subjected to an initial assessment as they were received, which 
gave a running idea of topics that had been flagged up.  One week before the 
workshop, those criteria that had been received were assessed by the SCF Officer.  
It quickly became obvious that four main groupings emerged relating to specific 
subjects: 
 Physical characteristics, natural environment & ecosystem considerations 
 Appropriate scale and extent of Regions 
 Planning for specifically marine purposes 
 Mention of existing models / administrative units to utilise 

 
A fifth group was initially termed ‘Everything else’ and was revisited later in the 
assessment process. 
 
Criteria continued to be notified in the last few days but only those received before 
the deadline date, 10 March, were allocated to one of the sift groups as they came in.  
Those received after the deadline were not incorporated into the preliminary results 
presented at the workshop but were filed for future evaluation.  As part of the final 
appraisal of pre-notified criteria, the ‘Everything else’ group was reassessed and it 
became clear that a further two categories emerged from the suggestions received: 
 Data issues 
 Secondary legislation considerations 

 
Over 130 separate criteria were received before the event deadline.  The majority fell 
into six clear groupings although a considerable number of criteria remained in the 
category of ‘Other suggestions’. 

 
Other suggestions 

Data availabilitySecondary legislation 
Appropriate scaleMarine planning approach
Utilisation of existing models & unitsPhysical characteristics / ecosystems

35%

2%
7% 10% 13%

14%

19%

Breakdown of pre-notified SMR criteria
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3.3 CONCLUSIONS FROM PRE-NOTIFIED CRITERIA APPROACH 
 
This was a useful tool to encourage delegates to think about the criteria they would 
wish to see considered and to gather some information for discussion on the day.   
 
However, most submissions demonstrated a tendency to replicate arguments that 
had been previously made by organisations and sectoral interests in fora such as the 
Sustainable Seas Task Force and AGMACS.  Very few appeared to go back to first 
principles and consider how Scottish Marine Regions should be defined, 
independently of any other matters.  Those that did, from the initial assessment of 
criteria, generally put natural characteristics/ecosystems at the top of the lists for 
SMR definition, suggesting that Marine Regions should reflect geographic features 
such as islands and firths above socio-economic factors.  Further consideration of 
the identified criteria was carried out during the workshop event and the results are 
noted in Section 4. 
 
Given the parameters of the project, the use of an explanatory briefing paper and a 
request to notify a small number of important considerations was justified and 
produced results that created an interesting platform for the workshop event.  A 
project with a longer time period may have chosen to make use of different 
techniques, e.g. one-to-one interviews or smaller focus groups to consider specific 
points in discussion. 
 

800



Scottish Coastal Forum  Page 13
Scottish Marine Regions 
Report 

 Section 4: Workshop discussions & 
feedback

 
4. SCOTTISH MARINE REGIONS WORKSHOP 
 
4.1 WORKSHOP INTRODUCTION – SESSION 1 
 
Capt. Jim Simpson, Chair of the Scottish Coastal Forum, welcomed delegates to the 
event and explained the day’s proceedings. 
 
Linda Rosborough, Head of the Marine Strategy Division of the Scottish Government, 
provided delegates with an update on the latest developments with the Scottish 
Marine Bill.  Her slides are reproduced in Appendix III. 
 
Rhona Fairgrieve, SCF Officer, set the scene for the discussions on Scottish Marine 
Region criteria by outlining a representative sample of the different categories 
established by the assessment of the pre-notified criteria.  She provided the 
breakdown of pre-notified criteria as they had been provisionally analysed:  
 

Criteria Percentage 
Physical characteristics/ecosystems 19% 
Utilisation of existing models & units 14% 
Marine planning approach 13% 
Appropriate scale 10% 
Secondary legislation issues 7% 
Data availability 2% 
Other suggestions 35% 

 
 
4.2 WORKSHOP DISCUSSION – SESSION 2 
 
During the project initiation stages, the Scottish Government was keen that five 
particular aspects relating to SMRs be considered: 
 The need for planning activities and/or conflict resolution 
 Core elements that should underpin any/all potential SMR models 
 Coherence and character and coastal and marine zones 
 Simplicity and cost-effectiveness 
 Boundaries – offshore and landward 

 
The second session of the workshop was, therefore, designed to offer stakeholders 
the opportunity to consider these issues in their facilitated discussions, along with 
four specific questions:  
 Does the initial assessment (of pre-notified criteria) seem to reflect the issues that 

your group feels are important? 
 Can you identify and agree on 3 key criteria for defining Scottish Marine Regions? 
 How would your group prioritise them? 
 Can you think of some options that might suit certain areas, given their own 

particular circumstances? 
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The introduction to this session asked delegates to consider these questions in 
groups of 6-8 with a Facilitator and a Scribe.  An hour was originally allocated to the 
discussion part, with the intention of having a 15 minute feedback session 
afterwards.  However, timings on the day were altered to allow the full session to be 
given over to discussions within the groups.  The feedback element was given in 
Session 3. 
 
To help delegates visualise some of the existing divisions that are already in place for 
operational and administrative purposes, each table was provided with a laptop 
computer loaded with a .pdf file that contained data layers illustrating a number of 
these divisions.  The file utilised a feature of Adobe 9 that allows different layers of 
information to be turned on and off, thus permitting delegates to see where areas and 
boundaries were coterminous or where there were significant differences between 
them.  The idea was to see whether, following an assessment of the potential SMR 
criteria, if any one existing set of boundaries, a particular combination of existing 
areas boundaries or any one existing model could provide a logical basis for the 
definition of Scottish Marine Regions. 
 
Facilitators were advised to let their groups attempt to answer the four questions 
listed above before they allowed them to play with the graphic data layers.  This was 
to ensure that some consideration was given to fundamental criteria for SMRs before 
fascination with technological wizardry and colourful graphics took over. 
 

 

GIS map of Scotland with multiple data 
layers showing terrestrial and marine 
divisions as they currently exist, along 
with other socio-economic and 
environmental data.  Delegates had this 
information on screen and could add or 
subtract data layers as desired to see 
how boundaries fitted together. 

Created by SEGIS for the SCF 
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4.3 COMMON POSITIONS & EMERGING PRINCIPLES 
 
The feedback from the groups of delegates was given in Session 3 and is captured in 
Appendix VI.   Consideration of this information has lead to the following conclusions: 
 
 
Question 1: Does the initial assessment (of pre-notified criteria) seem to reflect 
the issues that your group feels are important? 
 
Although it was clear that some delegates considered that physical characteristics 
and the ecosystem approach were the most important elements when defining 
potential Marine Regions, there was not universal support for this suggestion.  
Indeed, even when it did receive support, substantial caveats were invoked and 
alternative criteria were also suggested.  There was no clear steer at this stage from 
the groups that either biological and/or geographical elements or social and/or 
economic ones should take precedence in the process.   
What did emerge, however, was that delegates were:  
 unclear about what an ‘ecosystem approach’ would actually entail in practice 
 undecided about where boundaries should lie but cognisant of cross-boundary 

issues between SMRs, but 
 content that Scottish Marine Regions should reflect local characteristics (social, 

economic and biogeographical) in their delineation and scale. 
 
 
Question 2: Can you identify and agree on 3 key criteria for defining Scottish 
Marine Regions? 
 
Most of the groups were able to identify key criteria for defining SMRs and some 
offered more than the requested three.  The utilisation of existing models or 
administrative units emerged as the factor with most support at this stage, followed 
by ‘other’ criteria and physical characteristics/ecosystem drivers.   
 
 
Question 3: How would your group prioritise them? 
 
Interestingly, when asked to rank their key criteria, physical characteristics/ 
ecosystem drivers came top, narrowly beating existing models and administrative 
units into second place.  This suggests that the audience sees a physical basis for a 
Region as being more important than an administrative one.  It was specifically 
mentioned on several occasions that the basis of some Regions should be the 
Scottish Firths, including the Pentland Firth and the Minch. In other words, if the 
objective is marine planning, as opposed to marine management, a Scottish Marine 
Region should reflect and encompass a recognised body of water even when this 
would require different administrative organisations, which normally work 
independently of each other, to work together. 
 
However, it should be noted that there was not always a direct correlation between 
the answers given for Question 2 and those suggested for Question 3.  Some of the 
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feedback from the tables suggested that some groups had taken both questions 
together and had not differentiated between a general consideration of criteria, 
identification of the three they considered most important and the subsequent 
prioritisation of those three.  At least one of the groups mentioned that they had 
found it very difficult to rank the criteria. 

Question 4: Can you think of some options that might suit certain areas, given 
their own particular circumstances? 

The GIS data layers offered delegates the opportunity to mix and match various 
existing divisions of Scotland’s territorial and marine resources.  Although the data 
layers were not comprehensive, missing out the Regional Seas and other supra-
national boundaries, it was relatively easy to see where common boundaries existed 
or where they might, given a bit of readjustment.   
 
The GIS tool was intended to help delegates come up with possible solutions to 
Question 4, suggesting options for particular areas.  The feedback suggested that it 
had indeed assisted with this aspect, although it was also acknowledged that the 
prime value was in seeing where the various divisions were in the first place so their 
relationships to multiple other divisions could be ascertained.  This information had 
never before been made available to such an audience in such a way.  It was much 
appreciated. The opportunity to see how different units – often created for quite 
different requirements and reasons – fitted together had clearly fired the delegates’ 
collective imagination.   
 
Many of the tables suggested using the Inshore Fisheries Groups as a reasonable 
starting place for SMRs as they combined physical and habitat-based considerations 
with socio-economic ones.  However, it was recognised that IFGs were selected to 
perform a different function and lack a significant terrestrial hinterland; additionally, 
they do not tend to fit well with local authority boundaries on the mainland.  An 
alternative suggestion was to consider linking the IFGs with SEPA’s RBMP Area 
Advisory Groups.  SEPA even extended the offer, during open discussion, that they 
may reconsider AAG boundaries to effect better links with Inshore Fisheries Groups. 
 
In general, if existing administrative units were to be used as the basis for SMRs, an 
amalgamation of the Inshore Fisheries Groups and SEPA’s Area Advisory Groups 
was felt to give the best potential division.  Together they were deemed to represent 
a credible possibility from which to develop options for Scottish Marine Regions.  
Both had the mainland Firths as core elements, although both the Minch and the 
Pentland Firth were divided by their boundaries and AAG boundaries cut across 
some Firths, e.g. the Moray Firth and the Clyde.  Both units had a clear link to 
physical and ecosystem drivers although they had different boundaries, laterally 
along the coast and offshore.  The AAGs have a terrestrial element but only extend 
to 3nm offshore, while the IFGs recognise fishing habitats and communities on land 
but extend out to 6nm. 
  
Whichever boundaries are eventually chosen for SMRs, it will be useful to review 
how they fit with the wider boundaries that Scotland is required to acknowledge when 
report ing at the OSPAR and EU levels.  
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Data layers showing boundaries 
of SEPA’s Area Advisory 
Groups (out to 3nm) and the 
Inshore Fisheries Groups (out 
to 6nm) 

Created by SEGIS for the SCF 

 
Following on from the feedback on specific questions, a more general discussion 
took place with David Mallon, from the Scottish Government, fielding questions from 
the floor. 
 
There was some discussion about whether SMRs were intended to be planning units 
or units for managing marine and coastal resources.  A suggestion was made that 
units should be as localised as possible, perhaps having a number of smaller Plans 
dealing with particular areas within a larger Marine Region.  David Mallon answered 
that the Scottish Marine Regions would be expected to create a single Marine Plan 
for its entire area, taking all localised issues into consideration.  There had not been 
a presumption that there would be smaller plans created to address local level 
issues.  However, it was possible that further thought needed to be given to a system 
for allowing more intensive planning to be done where it was needed.   
 
Support for Marine Plans from local communities was also mentioned.  Although it 
might be desirable to focus on Firths as the basis for SMRs, it was recognised that 
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some water bodies are too big to have an effective local community element.  The 
now defunct Minch Project was cited as an example of an initiative that found it 
exceptionally difficult to bring together communities on either side of a considerable 
water body.  Experience had shown, in that case, that it might be better to plan for 
the local authority areas on either side of the Minch rather than the Minch itself. 
 
Social inclusion issues and the social and economic realities of expecting 
stakeholder involvement from disparate and peripheral communities were also 
mentioned in this context.  There is clearly a balance to be struck between getting 
SMRs at the right physical and geographic scale but not making them so big that 
stakeholders are lost within their boundaries.  Several contributors mentioned the 
importance of stakeholders feeling a sense of ‘ownership’ over both their area and 
the issues that would be addressed.  It was termed the ‘Goldilocks’ syndrome – 
SMRs should be neither too big nor too small, but just right. 
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5. CONCLUSION 
 
The conclusions drawn from the workshop can be summarised as: 

 Stakeholders are keen to know how local marine planning is to be delivered 
 One model will not fit all cases – different options are required, and accepted 

as being required, for different areas 
 The major mainland Firths3 should be the focal point/basis for some Scottish 

Marine Regions and, if at all possible, should not be divided but should be 
treated as a cohesive unit 

 Shetland should be a Scottish Marine Region 
 Less clarity on whether the Western Isles and Orkney should also be SMRs in 

their own right, taking advantage of the position of their local authorities, or 
whether they should be part of SMRs based around the Minch and Pentland 
Firth respectively; from the arguments on both sides, it was clear that this is 
not a straight choice between physical characteristics and administrative 
arrangements 

 From the pre-notified criteria, physical characteristics/ecosystem drivers were 
mentioned most often as being the key elements to be considered when 
defining SMRs   

 When responses that missed the deadline for inclusion in the pre-event 
assessment were added and all contributions were analysed, a greater 
number of responses suggested using existing administrative units, e.g. 
Inshore Fisheries Groups, as the basis for Scottish Marine Regions4.  

 On the day, when asked to rank the key criteria in order of importance, 
physical characteristics/ecosystem drivers came out on top, narrowly beating 
existing models and administrative units; all other potential criteria received 
considerably less support 

 Recognised that Scottish Marine Regions should be of a size that is efficient 
for administration purposes but also offers local communities a sense of 
affinity and ownership of issues 

 Number of SMRs to be somewhere between 5 and 10, with 12 as the absolute 
maximum; recognition that there would be a trade-off between the drivers of 
efficiency and affinity 

 There was a significant level of support for SMR boundaries that might use a 
combination of the boundaries for Inshore Fisheries Groups and SEPA’s River 
Basin Catchment Management Plans’ Area Advisory Groups as their base; it 
was felt that these existing divisions give a ‘good fit’ for areas that encompass 
a terrestrial element along with a coastal and offshore focus, although the 
boundaries between the different elements was not agreed 

 
3 Solway, Clyde, Moray, Tay and Forth 
4 It should be recognised that those existing groups as they are currently constituted would not be best 
placed to deliver marine planning but the areas they cover may be useful in setting out SMRs 

 

807



Scottish Coastal Forum  Page 20
Scottish Marine Regions 
Report 

 Conclusion

 

 

                                                

 No strong push for SMRs to go out to 12nm, or even beyond 6nm: soft 
landward boundaries required to allow coastal communities to participate and 
encourage development of ICZM with terrestrial interests. 

In summary, this workshop event, and the preparation asked of participants, was 
successful in gathering a wide range of opinions in a short period of time.  It was a 
useful starting point for work to consider Scottish Marine Regions but it should be 
supplemented with longer term, more sustained dialogue with key interests on an 
individual basis or in small groups, perhaps with a common geographic/area focus.  
This should aid in developing a better understanding of what might be most 
appropriate when considering how to plan at the regional level around Scotland’s 
coasts. 
 
A further paper on potential recommendations and options for Scottish Marine 
Regions is being prepared.  The SCF and the Scottish Government are working 
together to use the points raised in this workshop as base material for developing 
suggestions on how Scottish Marine Regions might be defined.  A number of 
possible options are being considered, ranging from those that are based purely on 
physical characteristics to those that take administrative arrangements as their 
priority. 
 
In due course, Scottish Ministers will consult widely on the potential SMRs.  Once the 
boundaries have been agreed they will be confirmed by secondary legislation, which 
allows for their revision through amendments if this is considered necessary to 
respond to changing circumstances.  
 
It is clear that Scottish terrestrial, coastal and marine interests are extremely keen to 
know what the Scottish Marine Bill’s proposals are going to mean for them in 
practice.  The linkages between existing terrestrial development control mechanisms 
and new tools for delivering planning and management beyond the MLWS mark will 
be complex to forge, requiring a considerable amount of input and understanding 
from all involved.  As the Scottish Government acknowledges, “Scottish Marine 
Regions will be essential to the delivery of greater local involvement and 
accountability in the management of the regional sea.”5  Stakeholders are keen to 
participate in their creation process and are looking forward to further developments 
on Scottish Marine Regions in due course. 

 
5 Marine (Scotland) Bill – Policy Memorandum; para 22 
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APPENDIX I: BACKGROUND BRIEFING PAPER, WORKSHOP 

AGENDA & BOOKING FORM 

  Scottish Marine Regions Workshop    
 
Introduction 
 
The Scottish Coastal Forum has been asked by the Scottish Government to undertake a 
short project to consider the criteria by which Scottish Marine Regions (SMRs) might be 
defined.  As a first step, we are running a Stakeholders’ Workshop in Edinburgh on 13 
March.  This paper sets the context for the event.  
 
‘Sustainable Seas for All’ identified SMRs as “the means by which marine planning and 
management takes place at the sub-Scotland level”.  In due course, it will be for Marine 
Scotland, to identify SMRs. As a first step and in line with other workstreams supporting 
the development of the Scottish Marine Bill during 2009, this project will offer the Scottish 
Government some independent, initial thoughts from external stakeholders on what they 
consider may be appropriate for this new management and planning regime.   

The Scottish Coastal Forum will take on the role of 'honest broker' for these discussions, 
delivering a neutral assessment of stakeholders’ conclusions and the criteria by which SMRs 
might be designated in a post-workshop report.  The outcomes of this project will be: ~ 
 identification and prioritisation of criteria  
 options on using key criteria (and combinations of criteria) 
 recommendations for additional work that may be subsequently required to deal with 

any outstanding issues. 

It will be for the Scottish Government to absorb and act on this information. 
  
Previous work 
Many sub-divisions of Scotland’s coastline and Territorial Waters already exist, each 
created for various administrative or operational purposes ranging from nature 
conservation monitoring to Search and Rescue activities.  Much work has previously been 
done in establishing the most appropriate breakdown according to the circumstances 
required.  There is a huge library of experience on which to draw, not least SEPA’s 
development of River Basin Management Plans & Area Advisory Groups, SNH’s report on the 
possible criteria for Coastal & Marine National Parks and the SCF’s own consideration of 
ICZM delivery mechanisms and conflict resolution.  Common themes emerge from each 
process and three key criteria recur for consideration in any spatial division of coastal and 
marine resources: ~ 
 Character: physical and/or social and economic characteristics are identified 

with the presumption that natural functional units and ecosystems, e.g. islands, firths 
or sea-lochs should not be subdivided 

 Boundaries: the inland and seaward limits need to be considered along with 
relationships to areas functioning under terrestrially-focussed legislation, such as Town 
& Country Planning Acts, or to adjacent coastal areas  

 Scale:  a sufficient number of units to represent broad character areas but 
not so many that the differences are too detailed or over-complex 
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Other criteria are also important, such as data availability, monitoring & reporting 
requirements and existing management units.  The first two elements are important 
considerations but are not, perhaps, as vital on this occasion as they have been on 
others.  Existing management units are likely to be a significant consideration but must 
be incorporated within a wider context: although SMRs will primarily deal with marine 
(rather than terrestrial) issue, they will have to consider issues that cross the land/sea 
interface.  
 
Existing divisions  
A plethora of divisions has been created over the years to reflect different drivers in 
emerging coastal and marine policy and uses.  These encompass biological, physical, 
geographic, political, operational and administrative functions. Some are more 
comprehensive in their coverage than others.  They include, but are not limited to: ~ 

 OSPAR Regions – primarily, the Greater North Sea (Region II) and the Celtic Seas 
(Region III), although the Wider Atlantic (Region V) also includes part of Scottish 
Offshore Waters and the boundaries extend into areas beyond national jurisdictions.  
OSPAR Regions are also the units specified in the EU Maritime Strategy Framework 
Directive 

 UK Regional Seas - originally developed by JNCC for the Review of Marine Nature 
Conservation and now the units used for monitoring and reporting conservation status 
and other indicators to the UK government as part of the ‘Charting Progress’ 
workstreams. The Regional Seas cover UK waters out to the limits of UK jurisdiction 
and are biogeographically determined using, primarily, the factors of temperature, 
depth and currents 

 UKMMAS sea areas proposed for ‘Charting Progress 2’ – division of the above 4 Regional 
Seas into 13 units 

 Maritime & Coastguard Agency – 5 operational units divided into 20 sub-units 
 Planning authority boundaries – 23 units with coastal/estuarine territory and planning 

powers for aquaculture out to 12 nautical miles6 
 Strategic Development Plan areas – 4 areas brigading some local authorities into ‘City 

Regions’, introduced from February 2009; primarily a terrestrial planning designation 
with a normal seaward limit of MLWS but encompassing local authorities’ powers to 
plan for aquaculture out to 12 nm7 

 SEPA River Basin Management Plan Area Advisory Group boundaries – 10 units with a 
3nm limit to implement the requirements of the WFD 

 Inshore Fisheries Groups – Ultimately, 12 units going out to 6nm 
 Local Coastal Partnerships – 7 areas set up to develop an integrated approach to 

coastal management in 5 Firths, an area of open coastline and an archipelago 
 SSMEI Pilot areas – 4 units testing different approaches to the sustainable development 

of coastal and marine resources 
 SCF’s ICZM Regional Policy Areas – 11 units, suggested as part of the AGMACS process to 

facilitate the delivery of ICZM and conflict resolution 
 Site allocations for Round 3 windfarms, inshore windfarms, wave and tidal devices, oil 

and gas allocations, nature conservation designations, etc.  

                                                 
6 22 coastal Local Authorities and the Loch Lomond & the Trossachs National Park; aquaculture powers currently 
only implemented out to 3 nm 
7 The SDPAs are for: Glasgow & the Clyde Valley; Aberdeen City & Shire; Dundee, Perth, Angus & North Fife; 
Edinburgh & South East Scotland.  N.B. – there is no direct read-across between the local authorities involved in 
some of the SDPAs and Local Coastal Partnerships, where they exist, for those areas, e.g. Clyde. 
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Underlying issues 
This list is neither exhaustive nor mutually exclusive in its scope but it highlights that 
whichever criteria are finally used to inform the selection of Scottish Marine Regions, a 
number of ‘issues at the edge’ will still need to be accounted for.  For example, although 
there is a significant degree of overlap between the divisions noted none of the boundaries 
fits exactly with any of the others8.  The position is further complicated by some of the 
drivers having land-based or water-focussed perspectives with fundamentally different 
priorities. 
 
In ‘Sustainable Seas for All’ the Scottish Government recognised that “…if we want to 
successfully deliver sustainable management of the marine area, we need integration with 
activities taking place in the near shore zone and on land”, thus laying down the challenge 
of effectively implementing an integrated approach to coastal and marine spatial planning 
and management.  Previous consideration of the issues has still not resolved all the 
outstanding questions. In one day, we are unlikely to do so either but perhaps we can 
further develop the thinking. 
 
What needs to be considered? 
Scottish Marine Regions are intended to take a marine-focused approach to creating 
Regional Marine Plans that will dovetail with the forthcoming National Marine Plan and will 
underpin local sustainable economic development.  SMRs will be primarily expected to 
deliver ICZM (including, possibly conflict resolution) and comment on licensing 
applications.  The focus at this stage, therefore, needs to be on the divisions that will 
provide the best areas for marine and coastal resource planning.  It may not always be 
possible to expect an existing management mechanism to deliver all that is anticipated for 
this approach, especially if a potential SMR is expected to cover a multiplicity of different 
jurisdictions.   
 
If form is to follow function, establishing SMRs will involve considering a substantial 
number of parameters, for example: ~ 

 What is the need for planning activity and/or conflict resolution in coastal and marine 
areas, depending on existing and proposed uses made of the resources?  

 If different models are required around the country, are there any tenets which should 
be replicated as core and fundamental approaches in all areas? 

 Ecosystem and natural process drivers – should these be considered at the macro or 
micro level? 9 

 Coherence of the coastal and marine zones – ‘Character’ relates to ecosystem 
boundaries such as firths, island groups and sediment cells but how do these relate to 
each other?   

 How can we differentiate between administrative boundaries and natural 
characteristics?  Where should be the seaward and landward limits? 

 Is there an opportunity for achieving simplicity in the public sector landscape? 
 Can cost effectiveness be achieved in delivery mechanisms? 
 What lessons can be learnt from existing models about the importance of scale and 

boundaries in defining appropriate planning units, encouraging stakeholder engagement, 
data issues, etc.? 

 
8 For example, the east coast from Dunnet Head to the English border is divided, variously, into 17 local authority 
areas, three Local Coastal Partnerships, two Inshore Fisheries Groups and the Berwickshire SSMEI.  In only one 
case are the boundaries between different entities coterminous. 
9 If it is felt that it is better NOT to split natural units, how does this affect the Pentland Firth and the Minch?  
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 Can existing stakeholder groups be rationalised to reduce overlap, where that exists, and 
make more efficient use of time and resources? 

 Can we accommodate current management structures designed to fulfil existing 
requirements, including nature conservation designations and management regimes, into 
Regional arrangements? 

 What might be the relationship with River Basin Management Planning areas designed to 
deliver Water Framework Directive requirements?  

 How would proposed boundaries fit within the OSPAR marine regions specified for reporting 
and management in the EU Marine Strategy Framework Directive? 

 Economic considerations – How can we accommodate the requirements/desires of marine-
related businesses and industries in making best use of natural resources, e.g. deep water 
areas for priority developments recognised in the National Planning Framework or long-
term development of renewable energy generation in offshore zone? (eg. offshore wind 
licensing areas) 

 Social considerations – Would consideration of social access to coastal resources and 
democratic accountability within management arrangements influence the methods by 
which SMRs might be established? 

 
 
Q. Apart from what has been listed, are there any other issues that 
need to be considered for Scottish Marine Regions? 
 
Pre- workshop homework 
The SMR workshop is your opportunity to feed your thoughts and comments into the initial 
stages of the process to create Scottish Marine Regions.  The Scottish Government is committed 
to carrying out further public consultation later on but they are keen to hear what stakeholders 
have to say about the potential criteria by which SMRs could be established at this early stage 
in the process. 
 
In order to get the most out of the day, we want you to pre-submit a list of your Top 5 Criteria 
for feeding into the SMR process.  You could echo what has been noted earlier in this paper, 
list broad topics such as ‘ecosystem approach’ or ‘focus on Firths’ or you could introduce more 
specific considerations like ‘simplicity in the public sector landscape’.  Whatever you come up 
with, you should be prepared to discuss and defend them in open forum.  We want to tease out 
not only the range of topics that should be considered but the strength of feeling that runs 
along with them.  This is intended to be an interactive session!   
 

Help us on the day by doing your homework! 
When you submit your booking form, we will ask you for your Top 5 SMR criteria.  This will 
enable us to do some preparatory work and ensure we have GIS data layers that can be overlaid 
to see where common boundaries might lie and to provide an idea of ‘best fit’ lines if/where 
they exist. 
 
Places at the workshop are determined by the optimum number for a good discussion.  There 
will be an opportunity to have a much greater public consultation in due course but, for the 
moment, we will have around 70 people on the day.  If you can discuss possible criteria with 
other colleagues before the event, and feed back the results of these discussions with your 
booking form, then this will be a great start to this process. 
 

For further details please contact Rhona Fairgrieve, SCF Officer, on 0131 244 1540 or on 
rhona.fairgrieve@scotland.gsi.gov.uk 
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Scottish Marine Regions Workshop 13 March, 2009 
Quincentenary Hall  
Surgeons’ Hall Complex, Nicolson Street, Edinburgh 

10:30 Coffee & registration 

11:00 Welcome 

 Session 1 – Introductory Presentations 

11:05 Update on Scottish Marine Bill 

 Legislative progress 

 Marine Scotland 

 Relationships with SMB workstreams 

11.45 Preliminary assessment of criteria  

 Summary of criteria identified by delegates in advance 

 Collection of any additional points 

 Consensus on criteria 

12:30 Sandwich lunch 

 Session 2 – Facilitated discussion 

13:15  Discussions in groups at tables to agree/disagree/amend list of criteria 

 Prioritisation of criteria, with justifications 

 Feedback, including groups’ own suggestions for ‘best fit’ options for SMRs 

14:30 Dessert course 

 Session 3 – Interactive maps & conclusion 

15:00  Taking the feedback from the previous session, use GIS to postulate different 
‘best fit’ lines on the Scottish coastline and see which get greatest support 
from the audience, taking note of pro and anti comments.  

 Consideration of main points of the day 

 Summary and agreement of comments to be reported to the Scottish 
Government; identification of any outstanding issues requiring further 
consideration 
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Booking form 
 
To register for this event please complete this booking form and send it by 
Tuesday 10 March to: scfmailbox@scotland.gsi.gov.uk. 
 
Attendance is free but advance booking is essential and spaces are capped to 
allow a good opportunity for discussion  
 
Name:            

Position:            

Organisation:            

Address:            

            

Email:      Telephone:     

Dietary requirements:          

 

Do your homework on Scottish Marine Regions 
This meeting is designed to be an interactive workshop and we need to know your 
Top 5 Scottish Marine Region Criteria by Tuesday 10 March.  Please list them here 
and return them to scfmailbox@scotland.gsi.gov.uk. 

1.             

2.             

3.             

4.             

5.             

If you can think of more, please bring them with you and feed them 
into the discussion 

 
Quincentenary Hall is part of Surgeons’ Hall, Nicolson Street, 

Edinburgh, EH8 9DW 

   By rail:  Edinburgh Waverley Station is 10 minutes by foot or 5 minutes 
by taxi. Train times are available from National Rail Enquiries. 

   By road:  Nicolson Street is on the South Side of the City Centre.   

   Parking:  Limited ‘Pay & display’ parking is available on Nicolson Street 
and in the surrounding area 
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APPENDIX II: DELEGATE LIST 
 
Anne Marie Gauld Aberdeen City Council 
Patrick Jordan Aberdeen Harbour (for British Ports Association) 
Mark Steward Argyll & Bute Council 
Walter Speirs Association of Scottish Shellfish Growers 
Will Brewis Briggs Environmental Services Ltd. 
Dawn MacInnes Briggs Environmental Services Ltd. 
Dave Long British Geological Society 
Mark Smith British Waterways 
David Muir CoastHebrides 
Ian Robertson Defence Estates 
Ian Hay East Grampian Coastal Partnership 
Emily Hastings East Grampian Coastal Partnership 
Isabel Glasgow Firth of Clyde Forum (Chair) 
Claire Pescod Firth of Clyde Forum  
Chris Cutts Forth Estuary Forum 
Ruth Briggs Forth Estuary Forum (Chair) 
Derek McGlashan Forth Ports 
Ian Davies Fisheries Research Service 
Jim McKie Fisheries Research Service 
Ethel May Abel Glasgow City Council 
Michelle Carroll Glasgow Clyde Valley Structure Plan 
Hamish Mair Heriot Watt University 
Colin Wishart Highland Council 
Kathryn Logan Moray Firth Partnership 
Gordon Mackie Moray Firth Partnership (Director) 
Robert Forrest North Ayrshire Council 
Stephen Driver Northern Lighthouse Board 
Alex Simpson Orkney Islands Council (Harbours) 
Roddy MacKay Orkney Islands Council (Planning) 
Graham U’ren Royal Town Planning Institute in Scotland 
Laurence Mee Scottish Association of Marine Science 
Mike Balmforth Scottish Boating Alliance 
Michael Cook Scottish Borders Council (Cllr) 
Sam Smith Scottish Borders Council 
Rhona Fairgrieve Scottish Coastal Forum 
Jim Simpson Scottish Coastal Forum (Chair) 
Alan Wells Scottish Environment Link 
Richard Luxmoore Scottish Environment Link 
Paul Du Vivier Scottish Fisheries Protection Agency 
Jane Sandell Scottish Fishermen’s Federation 
Paul Shave Scottish Government - Aquaculture 
Steve Dowell Scottish Government - Planning 
Bill Ellis Scottish Government – Inshore Fisheries Groups 
Val Ferguson Scottish Government – Ports 
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Fiona Harrison Scottish Government – Marine Transition Unit 
Damon Hewlett Scottish Government – Marine Strategy 
David Mallon Scottish Government – Marine Strategy 
David Palmer Scottish Government – Marine Strategy 
Linda Rosborough Scottish Government – Marine Strategy 
Veronica Smith Scottish Government – Marine Strategy 
Sally Thomas Scottish Government – Landscapes & Habitats 
Cathy Tilbrook Scottish Natural Heritage 
Damian Aubrey Scottish Renewables 
Phil Thomas Scottish Salmon Producers’ Association 
Barbara Barbarito Scottish Water 
Doreen Bell Scottish Water 
Phil Leeks Scottish Environmental Protection Agency 
Sandy Downie Scottish Environmental Protection Agency 
Iain MacDiarmid Shetland Islands Council 
Pam Taylor Solway Firth Partnership 
Gordon Mann Solway Firth Partnership 
John Donnelly SSMEI Clyde Pilot 
Sarah Cunningham SSMEI Mull Pilot 
Robert Hunter Stirling Council 
Alex Adrian The Crown Estate 
Alistair Gemmell West Dunbartonshire Council 
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APPENDIX III: LINDA ROSBOROUGH’S SCOTTISH MARINE BILL 

UPDATE PRESENTATION 
 
 

 

Sustainable Seas for All

14 July 2008

 
 

Links with UK Marine Bill

• UK Marine Policy Statement
• Executive devolution of marine 

conservation and planning
• Scottish Marine plans binding on UK 

Departments following agreement
• Constitutional differences respected

 

Sustainable Seas for All - Key Elements

• New planning framework to contribute to 
sustainable economic growth in marine 
environment

• Reduced regulatory burden by streamlining  
licensing for marine development 

• Enhanced powers for nature conservation
• New administrative arrangements to focus on 

marine issues
• Core role for marine science

 
 

Marine planning regions
(1) The UK marine area comprises the following marine planning 
regions—
(a) the English inshore region;
(b) the English offshore region;
(c) the Scottish inshore region;
(d) the Scottish offshore region;
(e) the Welsh inshore region;
(f) the Welsh offshore region;
(g) the Northern Ireland inshore region;
(h) the Northern Ireland offshore region.
(2) The definitions of those regions can be found in section 312.
48 Marine plan authorities
(1) There is to be a marine plan authority for each marine planning 
region other
than—
(a) the Scottish inshore region;
(b) the Northern Ireland inshore region.

 
 
 
 
 

Planning

• Three tier planning system
- local/regional, Scotland-level and wider 
co-ordination

• National marine plan and objectives
• Co-ordination with other countries in UK 

and international partners
• Regional plans

 

Work streams

• Marine Policy Statement
• Marine Strategy Framework Directive
• Marine Scotland
• Marine nature conservation
• Marine objectives, including ecosystem 

objectives
• Scottish Marine regions
• Marine planning pilots

 

Marine Scotland

• From 1 April Marine Scotland delivery-
oriented Directorate

• FRS, SFPA and core Scottish government
• Policy, research, delivery
• Integrated      
• Champion of the seas
• Implementing UK and Scottish Marine Bills
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APPENDIX IV: RHONA FAIRGRIEVE’S ‘TOWARDS SCOTTISH 

MARINE REGIONS’ PRESENTATION 

What does a SMR look like?

Maybe…
Scottish Marine Regions:Scottish Marine Regions:

Towards defining criteriaTowards defining criteria

 

Source: Defra & ABPmer (2005) Marine Spatial Planning Pilot

Landuse

Tourism

Oil &Gas

Coastal 
Defence
Ports &
Navigation
Military 
Activities

Culture
Conservation
Dredging & 
Disposal
Submarine
Cables

Fishing Renewable
Energy

Marine
Recreation

Mineral
Extraction

Mariculture

 

Marine planning

MARINE 
SCOTLAND

Scottish 
Marine 
Region

Scottish 
Marine 
Region

Scottish 
Marine 
Region

Scottish 
Marine 
Region

Stakeholder

Stakeholder

Lead Partner

Stakeholder

National 
objectives & 
Marine Plan

Regional 
objectives & 
Marine Plan

 

Proposals for a Scottish 
Marine Bill

• A new legislative & 
management framework 
for the delivery of 
sustainable economic 
growth in the marine 
environment

• SMRs to 
– deliver local planning 

for the marine 
environment

– deliver ICZM
– advise on applications 

for marine licences & 
consents

• Could also undertake 
other functions at the 
behest of Marine Scotland

 

Scottish Marine Regions –
What needs to be considered?

• The need for planning activity and/or 
conflict resolution

• Any core elements that should 
underpin any/all potential models

• Coherence and character of coastal 
and marine zones

• Simplicity and cost-effectiveness

• Boundaries – offshore and landwards
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Pre-notified criteria = 130+

1) Physical characteristics / ecosystems

2) Utilisation of existing models and units

3) Specifically marine planning approach

4) Appropriate scale

5) Things to be considered under 
secondary legislation

6) Availability of data to underpin process

7) Other various suggestions

19%

14%

13%

10%

7%

2%

35%

 

Specifically marine approach to planning:

Should reflect MARINE planning areas and not 
necessarily be simple extensions of terrestrial 
planning jurisdictions

Where possible, does not split potential areas 
for marine energy developments

Best use of marine resources

Key points

 

Key points
Physical characteristics & ecosystems:

Prioritise ecosystem approach above 
artificial boundaries

Should reflect ecosystem boundaries to 
allow relevant conservation measures to be 
addressed within the scope of 
responsibility for marine planning

Biogeographic marine regions are a 
relevant consideration but they should not 
take precedence over the major terrestrial 
administrative and geographic regions

 

Appropriate scale:
Should be of a size that lends itself to 
reasonable levels of stakeholder familiarity –
both with the area and each other 

Size of SMR should be relevant to the 
activities in the area, i.e. a less active region 
might be bigger than a busier one

Plan at most localised level possible and 
consider geographic logistics of stakeholder 
involvement

Key points

 
 

 

Utilisation of existing models and units:

Synergy with other existing management 
strategy/ regime boundaries

Most commonly referenced: RBMP AAGs, 
local authority areas and existing 
ICZM/coastal management initiatives

Use coastal partnerships but help them fit 
what SGovt wants and develop them further

Key points

Secondary legislation issues:
Make up and functions of administrative body

Data requirements:
Mapping of seabed resources prioritised

Key points
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Other comments:
Cost effective

Minimise resource burdens on parties playing 
important roles in both WFD and marine 
programmes

Marine Scotland to control both RBMPs & ICZM

Fit well with regionalisation under 
international obligations

Key points

 

 
 
 
 
 
 
 
 
 
 
 
 

Any others?

 

 

Session 2: Facilitated discussion

Consider key points against your own ideas:
Q.

Q.

Q.

Q.

Does the initial assessment seem to reflect 
the issues that your group feels are important?

Can you identify and agree on 3 key criteria 
for defining Scottish Marine Regions?

How would your group prioritise them?

Can you think of some options that might 
suit certain areas, given their own 
circumstances?
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APPENDIX V: FULL LIST OF STAKEHOLDERS’ CRITERIA 
 
Physical characteristics, natural environment & ecosystem considerations 

• Physical/biogeographical character (respect integrity of major functional ecosystem units 
e.g. Firths) 

• Ecosystem approach 

• Ecosystem approach as much as possible – e.g. Clyde sea area 

• Where possible, does not split Natura sites 

• Prioritise ecosystem approach above artificial boundaries 

• Consideration of potential climate change impacts in the long-term (e.g. if coastline 
changes due to sea-level rise/managed coastal realignment, etc., conservation status of 
protected areas changes with future conditions, etc., how can regional planning now take 
into account these future ‘potentially unpredictable’ issues)  

• Will Local Authorities need to be divided? Contiguousness with IFGs? 

• Biogeography/ecosystems 

• Physical topography/ hydrography 

• Fisheries   

• Biogeography / ecoregions 

• Hydrology, topography/landscape character 

• Fisheries interests 

• Marine features & habitats 

• Naturally functioning units and ecosystems to encourage ecological coherence  

• A scale that relates to the natural environment  

• Should reflect, insofar as is possible, ecosystem boundaries or subsections of single 
marine ecosystems to allow relevant conservation measures to be addressed  within the 
scope of responsibility for marine use planning (this is possibly too aspirational) 

• Cohesion with regard to biogeography and natural characteristics 

• Physical character  

• Time aims/objectives should be measured in-line with ecosystem time scales 

• Islands  

• Estuaries  

• Activities & ecology of marine areas are different depending on the part of Scotland e.g. 
aquaculture on west coast, oil on east, presence of distinct features e.g. firths, habitats – 
SMRs should reflect this where possible as it may make it easier for planning  

• Ecosystem based approach must be applied  

• Landward limits must reflect the extent of the coastal character and marine influence 
inland – for example sediment from off-shore sources 

• Administrative boundaries should not take precedence over environmental ones, where 
possible/practicable 

 

822



Scottish Coastal Forum  Page 35
Scottish Marine Regions 
Report 

 Appendix V: Full list of stakeholders’ 
criteria 

 
• The heterogeneity of the west coast and islands, (both ecological and community 

characteristics) as compared to the east coast, should be reflected in the 
scale/number/placement of regions 

• Estuaries must be managed as a single unit 

• Ecosystem based approach must be applied  

• Landward limits must reflect the extent of the coastal character and marine influence 
inland – for example sediment from off-shore sources 

• Administrative boundaries should not take precedence over environmental ones, where 
possible/practicable 

• The heterogeneity of the west coast and islands, (both ecological and community 
characteristics) as compared to the east coast, should be reflected in the 
scale/number/placement of regions 

• Estuaries must be managed as a single unit 

• Compatibility with an holistic approach to managing the major estuaries (i.e. as far as 
possible don’t spilt the major estuaries down the middle where there is significant 
interaction between the two sides) 

• All other things being equal, favour major headlands and the outermost points of island 
groups as the landfall points for marine region boundaries rather then inlets, sounds, or 
arbitrary points on the coast 

• Character of SMR- the presumption should be that natural, functional units, economic 
entities and ecosystems, such as islands, firths, lochs etc., should not be subdivided, but 
could, if required, be combined with other units 

• Geographical criteria based on oceanographic subdivisions and legal (12nm boundary as 
this is a common line for changes in legislation)   

 
 
Appropriate scale and extent of Regions 

• Appropriate scale (just enough units to allow adequate detail for regional planning and 
engage stakeholders) - lessons from SSMEI? 

• Size, Scale and Boundaries – SMR will have a local, national and international 
considerations which will create pressure on closely defined boundaries. Many of the 
topics considered within SMR will be thematic in nature and will require collaboration 
across boundaries. Inter Regional collaboration on thematic topics will be essential to the 
success of SMRs 

• Inshore Fisheries Groups and Coastal Fora indicate workable unit sizes i.e. 12 – 15 to 
cover Scotland 

• Scale/territory/administrative coverage 

• Should be of a size that lends itself to reasonable levels of stakeholder familiarity – with 
both the area and each other 

• Extent:  (1) linear, i.e. coastline;  

  (2) area 

• Manageable scale – Plan at most localized level possible and considers geographic 
logistics of stakeholder involvement. Available resources could determine the number of 
areas 
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• Scale - derived from a study / previous study e.g. sediment cells 

• Size relative to the activities in the area i.e. less activity region can be larger than a busy 
region where a lot of planning will be necessary 

• Appropriate scale – they should not be so large that local populations cannot readily 
identify themselves with them; they should not be so small that they fragment the Scottish 
coastal zone into small pieces without strategic coherence 

• No added bureaucracy – keep it simple 

• Scale - Suggested that no more than twelve SMRs required, (e.g. such as IFG / SCF 
proposals) but this number could be reduced if required to rationalise regional/ local 
authority representation on boards 

 
 
Planning for specifically marine purposes 

• ICZM and the 8 principles 

• Focus on Irish Sea pilot project 

• Where possible, does not split potential development areas for marine energy 
developments     

• Rationalisation of marine spatial planning 

• Strategic planning in commercial exploitation of renewable resources 

• Marine uses (e.g. areas with great potential re renewables or key fishing areas, estuaries 
heavily used etc) 

• The 8 principles of ICZM should underpin the policy and operation of SMRs and perhaps 
training in this will be required (see the COREPOINT project http://corepoint.ucc.ie/) 

• Integrated planning requirements  

• Process Defined Management Units – i.e. managed flexibility, with designation relevant 
to issues being examined  

• Areas identified as suitable planning areas e.g. Pentland Firth and Orkney Water is 
currently the identified area for the preparation of a Marine Spatial Plan  

• Areas of Development Pressures e.g. marine renewable energy 
 
 
Mention of existing models / utilise administrative units 

• Best fit with other marine management boundaries to maximise potential for efficient 
working  

• Coherence with externally recognised boundaries (Regional Seas/marine sub-regions for 
MSFD) 

• Use of independent LCPs, given their neutral position 

• Simplicity in the public sector landscape, i.e. align the SMRs to the existing AAG 
boundaries to create either 10 SMRs or 5 SMRs 

• Local Authority Areas – used to create AAGs 

• Marine Divisions – used to create AAGs 

• Catchments – used to create AAGs 
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• Consideration of existing boundaries/responsibilities/stakeholders  

• If Local Authorities are expected to play a central role on the SMR Boards then the SMRs 
themselves should relate to Local Authority boundaries 

• Seaward limit should be 12 nm; landward limit for ICZM should be variable and 
determined by the width of the coastal strip 

• Don’t reinvent the wheel – use coastal partnerships, but help them fit what SGovt wants 
and develop them further, they are an ideal asset waiting to help and build on excellent 
and productive current working   

• Design around IFG boundaries which were introduced in 2009 

• Fit well with regionalisation under international obligations, such as Water Framework 
Directive and Marine Strategy Framework Directive, OSPAR, etc  

• Fit with UKMMAS areas    

• Boundary issues – management of 

• Role and function of SMRs – crossover/overlapping required with existing (statutory) 
bodies e.g. planning authorities, SEPA, SSMEIs etc.  

• Local Authority Boundaries 

• Relationship to existing mechanisms (e.g. SSMEIs, Coastal Partnerships)  

• Simplicity in the public sector landscape, i.e. align the SMRs to the existing AAG 
boundaries to create either 10 SMRs or 5 SMRs. 

• Local Authority Areas, river catchments and marine divisions were used to create AAGs 
and could be used again for SMRs 

• Minimising administrative inefficiencies by seeking to maximise the correspondence of 
marine regions with existing patterns of operation for key bodies such as SNH, SEPA, 
local authorities etc 

• Planning authority boundaries :- all applications  

• Strategic Development Plan 

• SEPA River Basin Management Plan Area Advisory Group 

• Maritime & Coastguard Agency    

• SCF’s ICZM Regional Policy Areas 

• To match with the River Basin Management Plan Areas (x 2 delegates) 

• UK marine boundaries  

• Chart boundaries  

• Coastal Partnerships, ICZM & River Basins  

• Local government boundaries  

• Should reflect appropriate marine planning areas and not necessarily be simple 
extensions of terrestrial planning jurisdictions 

• Consider that SEPA Regional RBMP Groups would be best starting point 

• Cohesion with regard to management and use 
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• Connection:  (1) with existing and continuing political and statutory units e.g. Local 

Authorities;  

   (2) with user and management units e.g. LCPs 

• Co-terminosity with existing local authorities’ boundaries. Maximise integration with 
terrestrial planning and simplify ICZM. 

• Synergy with other/existing management/strategy regime boundaries e.g. RBMP AAGs, 
IFGs, existing ICZM/coastal management initiatives.  

• Existing plans can be taken into account.  

• Consideration of existing regulatory boundaries e.g. local authority, SEPA/SNH, IFGs, 
River Basin Planning as SMR plans would need to dovetail in with these  

• Existing Coastal Fora areas where appropriate  

• Use where possible what exists in terms of process and resource  

• Good correspondence and direct connection with the major terrestrial administrative 
boundaries (i.e. local authority boundaries) to facilitate ICZM; generally speaking none of 
the marine regions should “float” offshore disconnected from the Scottish coast. There 
may however be a good case for identifying a special (distant) offshore marine region to 
cover the area around Rockall  

• Reasonable fit with natural geographic marine regions are a relevant consideration but 
they should not take precedence over the major terrestrial administrative and 
geographical regions 

 
 
Data issues 

• Prioritise mapping of seabed resources  

• Ability to use or construct functioning data sets  
 
 
Secondary legislation considerations 

• SMR boards need to have broad representation and good leadership 

• Strong guidance from ‘above’ i.e. strong core and fundamental issues 

• Training 

• Funding  

• Make up of local SMRs. Organic? Proscriptive? Etc. 

• Definition of local and regional  

• Relevant to local communities 

• Meaningful engagement by Marine Scotland with local interests at an early stage. For the 
Outer Hebrides, local interests should include Comhairle Nan Eilean Siar, CoastHebrides 
and the Western Isles Inshore Fisheries Group 

• SMRs should facilitate local decision-making and accountability and be provided with 
adequate resources in terms of finance, knowledge and skills for this to be undertaken 

• Will require Government/Marine Scotland as lead partner to ensure proper adherence to 
national guidance on strategic marine planning issues 
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• Consideration of SMR lead body - would make sense for SMR boundary to fit as close as 

possible to area of jurisdiction for lead body 

• Consideration of who would be the lead body, existing partnership and bodies conducting 
ICZM/costal management e.g. Firths, Clyde, Argyll and Bute ICZM and how well regions 
fit with this for coordination  

• Membership of SMR board and the logistics of getting these members together for 
organising meetings, plan development and implementation e.g. if Shetland and Orkney 
and together or Shetland/Highland – where would meetings be? Difficulties in getting 
SMR members together on regular basis 

• Local authority boundaries and links with land-based planning important. May be need for 
strategic regional plans as well as local marine plans  

• Should set goals and objectives linked to National Goals and Objectives and plans  

• Clear lines of responsibility and communications and remit – proportionality  

• Criteria for protection within each region  

• SMR boards should appoint a limited number of individuals / organisations, tasked to 
represent key sectors, and should avoid trying to have each sector represented on the 
Board. Boards must be accountable, but not unwieldy 

• Local accountability on SMR boards could be delivered by the existing elected bodies. 
Recommend avoiding the Scottish National Park board model of having a mix of 
appointed and elected representatives 

• Agencies with an advisory, rather than regulatory role, such as SNH should be advisors 
to rather than members of SMR boards 

 
 
Specific social and economic issues 

• Minimise resource burdens on parties playing important roles in both WFD and Marine 
programmes 

• Economic considerations  

• Cost effective 

• The SMRs need to be well resourced to meet new challenges 

• Socioeconomic uses  

• Other forms of socio economic use 

• Minimise resource burdens on parties playing important roles in both WFD and Marine 
programmes 

• Presumption for sustainable economic growth and not constriction through environmental 
protection and designation 

• Concentration of industries  
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Other 

• New process for accommodating multi organisations with multi legislative powers such as 
that seen in RBMP 

• Thematic Topics – Cross boundary thematic topics could include the economy, ecology, 
transit routes, inland waterways, renewable energy developments, international gateways 
etc. These topics area likely to change priority  from region to region 

• Terrestrial interface – SMR will have to consider the interface with terrestrial uses. The 
maritime environment and economy are influenced by, and in-turn influence, landward 
areas. River navigations and canal provide an essential linkage between SMRs and 
centre of population; should therefore be a key consideration in this terrestrial interface 

• The International Dimension – Scotland provides linkages between the Scandinavian and 
Irish leisure markets as well as international shipping. There will have to be a National 
dimension reflected in the SMRs  

• Simplicity  

• Locally defined, not one size fits all  

• Need for statutory backing; voluntary approach has not enough teeth for this these 
changes to work 

• Re-designation of Shellfish Growing Waters in RBMPs 

• Criteria for Shellfish Growing Waters should fit with Food Standard Agency criteria  

• Marine Scotland should control RBMPs    

• Marine Scotland should control ICZM    

• Marine Scotland should take over SNH responsibilities from Low Water Mark.  

• Given existing ways of dividing coastline, what will be extent of each SMR? 

• Coherence 

• The relationship between the terrestrial and the marine environment that encompasses 
social and economic factors as well as ecological and administrative i.e. that relate to the 
human factors 

• Physical and/or social and economic characteristics. Synergy between landward and 
coastal areas, and consideration of main activities and distinct features e.g. firth & islands 

• Resources available for SMRs – may dictate constraint on number of regions  

• Natural linkages e.g. ferry links  

• Should have a legally defined geographical boundaries  

• Boundaries- current boundary for terrestrial / marine planning to remain as HWM.  For 
terrestrial development proposals that will potentially impact on the marine and coastal 
environment, propose a mandatory consultation process with SMRs.   No specific inland 
boundary need be defined for this consultation requirement, other than in terms of the 
potential impact of the proposals on the marine region.  A system similar to the current 
terrestrial planning cross-boundary liaison mechanisms could be used.  (Seaward limits 
for SMR not discussed (12/200 NM), but needs to be practical in terms of administration 
and licensing enforcement.)  

• Scottish Marine Bill proposals must be consistent with UK / EU legislation and should 
ensure as far as possible that licence provisions and costs are consistent across the UK.
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Input from Solway Firth Partnership 
Solway Firth Partnership circulated a discussion paper to SFP Advisory Group members, 
briefly setting out some ideas for marine planning in the Solway as part of an Irish Sea 
Regional Planning Unit. Very limited feedback from Advisory Group members on this, 
although the responses received were positive in support of the suggestions made.   
 
SFP found it difficult to suggest criteria for Scottish Marine Regions as this concept doesn’t fit 
well for the Solway.  SFP find the idea of dividing UK waters into Regional Sea Planning 
Units (RSPUs), which cross administrative boundaries and include the adjacent waters of the 
Republic of Ireland, easier to rationalize.   Within the Irish Sea RSPU, I’ve suggested 
subdivision into Local Marine Management Units (LMMUs). 
 
The boundaries of both RSPUs and LMMUs would be based on criteria including: 

• biological and physical characteristics /ecosystems 
• socio-economic characteristics 

  
The boundaries for LMMUs would be based on criteria including: 

• administrative boundaries / practicalities  of management  
• intensity of use (thinking of inshore / offshore which is more of an issue in areas such 

as the North Sea) 
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APPENDIX VI: SESSION 3 – WORKSHOP FEEDBACK  
 
In Session 3, the eight tables each presented their comments on the questions posed 
and discussed in Session 2.  The following section captures the main points from 
flipchart notes and notes taken during the groups’ feedback. 
 
 
Q1  Does the initial assessment (of pre-notified criteria) seem to reflect the 

issues that your group feels are important? 
 Much discussion on social & economic v. nature conservation factors.  Group felt 

it was not necessarily the case that one set took precedence over another 
 Group did not feel that ecosystems were appropriate defining criteria unless they 

were at the Regional Seas level, i.e. North Sea, Celtic Sea, etc. 
 General agreement that criteria summarised provided a reasonable summary of 

ideas BUT: 
- Lack of clarity about the definition of an ecosystem and where the boundaries 

might lie, dependent on species; habitat types in the coastal zone/inshore 
areas are mosaic-like with more homogeneous areas in the offshore zone 

- Discussion about where the boundary between inshore/offshore should lie – 
3nm, 6nm or 12nm?  More support for the better fit with inshore fishery 
management (6nm) 

- Scale – smaller scale inshore units combined with 10/12 larger offshore units.  
Offshore areas don’t necessarily require to be managed from same source as 
adjacent inshore areas. 

- Alignment with administrative boundaries is important to support practicalities 
of management 

- Lead organisations – important to develop thinking for marine planning at the 
same time as developing criteria for boundary-setting.  

- Where will planning control lie? 
- SMR area is not necessarily same as a Marine Plan Area – there could be 

multiple plans within a Marine Region10  
- Minimise fragmentation of existing cohesive units & structures  
- Recognise limited (administrative) resources of stakeholders & stakeholder 

fatigue 
 
 Physical criteria not necessarily in synergy with some aspects of ecosystem  

- Key is how to define an ecosystem?  Habitat? Tidal? Salinity?  
- Biological aspects - 2nd level issue 
- Totally marine approach is difficult; what about cross boundaries issues? 
- SMRs will differ in size – this is fine 
- Utilisation is a key influence on boundaries 

 
10 N.B. This idea was also expressed in questions from the floor but the Scottish Government explained that the 
intention of the Scottish Marine Bill is for one Plan for each Marine Region, not multiple sub-regional Plans 
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 Group accepted the context of social, economic and environmental objectives – 

there are key when considering criteria 
 
 Group discussed the pre-notified criteria: 

- Physical processes are preferable for defining criteria: natural processes 
should not be divided 

- Utilise existing models – strong feeling to incorporate socio-economic factors 
- Scale – important to engage stakeholders; users and assets need to be in the 

same unit 
- Offshore issues likely to be covered by Scottish National Marine Plan 

 
 Group felt that criteria should be ‘fit for purpose’ but that this approach needs 

cohesion between scale/area; ecosystem and socio/economic factors.  Marine 
planning offshore needs to be subject to the same filters 

  
Q2 Can you identify & agree on 3 key criteria for defining Scottish Marine 

Regions? 
 
 3 key criteria: 

- Physical characteristics and ecosystem drivers 
- Utilisation of existing models and units 
- Specifically marine approach to planning 

 
 3 key criteria should be: 

- Characteristics of area: physical definition of boundaries, entities such as 
Firths (e.g. Firth of Forth/Pentland Firth) and biological aspects as a secondary 
consideration 

- Existing models: follow local authorities/existing infrastructure where it is 
useful, e.g. existing classification of water bodies; ensures cohesion of 
regulation 

- Other important issues: e.g. socio-economic aspects, accessibility, mobility 
and size/scale 

 
 3 key (prioritised) criteria: 

- Geographic boundaries 
- Administrative boundaries 
- Tailored approach for inshore/offshore 
 

 Key criteria: 
- Some coherence with SEPA AAG boundaries 
- Issues related to some terrestrial influence, e.g. Clyde 
- Coincidence of some IFG boundaries 

 
 3 key criteria: 

- A few larger Regions would be better than lots of small ones 
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- May be useful to synergise with existing regulatory areas, e.g. IFGs11 or AAGs 

(with some adjustment of their boundaries to fit better with IFGs) 
- Interaction with Town & Country Planning needs to be considered – 

adjustments may be needed to limit conflict and thought must be given to what 
happens to T&C planning boundaries in the coastal zone 

 
  Key criteria: 

- Utilisation of existing models/units (connections): ecosystem-based approach, 
e.g. IFGs or existing administrative approaches e.g. RBMPs, LCPs 

- Scale: 0 6-12-200nm reflecting differing levels and types of use 
- Fit for purpose – cohesion: taking into account area, social & economic issues 
- Resources/capacity: making use of existing structures where appropriate to 

deliver marine planning  
 

Q3 How would your group prioritise them? 
 
 Criteria should be geographic and biogeographic based 

 
 Physical characteristics take precedence over administrative models 

 
 3 key prioritised criteria: 

- Geographic boundaries 
- Administrative boundaries 
- Tailored approach for inshore/offshore 

 
 Prioritisation: 

- Physical boundaries based on characteristics of coastal areas 
- Use existing boundaries like IFGs, AAGs – Group considered that IFGs were a 

reasonable fit BUT sense should be applied to fine line boundaries; it may not 
always be appropriate (or appropriate for it to be a local authority) and conflict 
will happen, especially at landward limit 

- Other boundaries – can terrestrial boundaries be made to fit? 
 

 Prioritisation: 
- Appropriate scale 
- Using existing models 
- Taking a marine approach to planning 

 
 Physical characteristics would be prime criteria for definition BUT the group was 

open to idea of taking all criteria on board and seeing what falls out (as best fit) 
for individual areas 

 
 Existing models and units should be used – the process to develop the IFGs was 

good, even if the actual IFGs have had other issues to deal with. 
                                                 
11 Suggested caveats to this - Lewis should join with West Coast IFG, Orkney should join with North 
Coast IFG and North and South West Coast IFGs should merge 
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Q4 Can you think of some options that might suit certain areas, given their 

own circumstances? 
 
 Seaward boundaries could be varied, depending on activities, to 3, 6 or 12 nm.  

Out to 12nm may require stakeholders with specialist knowledge/expertise, e.g. 
oil and gas.  Important that stakeholders with particular knowledge make 
decisions for issues within their own fields of expertise 

 
 Support for keeping the Minch as a Scottish Marine Region in its own right but 

acknowledged that Barra would have little in common with Cape Wrath; where 
there was much activity going on, the group felt a smaller area was appropriate – 
fewer pressures allow for a larger area to be considered 

 
 Shetland to be a Scottish Marine Region as ‘one size’ option fits there but other 

options should suit particular circumstances and Firths should NOT be divided 
 
 ‘Definite’ SMRs (using physical ecosystem criteria): 

- Moray Firth 
- Forth Estuary (including Berwickshire coast and cross border?) 
- Firth of Clyde 
- Solway Firth and cross border (review boundary at Mull of Galloway and Loch 

Ryan)* 
- Tay Estuary? 
- Western Isles* 
- Shetland (+ Fair Isle)* 
- Orkney (+ North Coast)*           * Good fit with AAG, IFG & Local Authority boundaries 

- West coast – have one long SMR from Cape Wrath to Mull of Kintyre and 
allow smaller initiatives within that area? 

- East Coast – East Grampian coast 
 
 Options for areas: 

- Don’t divide Firths (including Pentland and Moray) or the Minch 
- Deal with Rockall and St. Kilda in the National Marine Plan 
- Boundary resolutions – particularly how T&CP conflicts are resolved 
- Some methods may not be appropriate in all cases – apply discussion, 

science and sense! 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR RURAL 
AFFAIRS AND THE ENVIRONMENT 

 
NEPHROPS FUNCTIONAL UNITS 

 
 
I write to provide further information on Nephrops Functional Units, fishing 
patterns and the difficulties inherent in managing the North Sea and West of 
Scotland Nephrops stock on a Functional Unit basis.  This issue was raised 
during my Committee appearance on 11 November 2009. 
 
The Committee will be aware that, for some time, scientific advice from ICES 
has been to manage the Nephrops stock at a Functional Unit (FUs) level in 
order to preserve the sustainability of the stock.  The distribution of Nephrops 
is not uniform and is limited to muddy habitat.  The distribution of suitable 
sediment therefore defines the species distribution.  These areas of muddy 
sediment have been defined as Functional Units and are likely to represent 
distinct stocks with no exchange of individuals between them.  In contrast, the 
current management of Nephrops, both in terms of TAC and effort, is 
determined at the ICES sub-area level (i.e. North Sea and West of Scotland. 
 
The particular problem created by this incompatibility between FUs and 
management at ICES sub-area level, which I flagged up to the Committee, is 
that vessels are free to move between fishing grounds within each ICES sub-
area.  This makes it difficult to control effort levels in each of the FUs.  Effort 
therefore has the potential to increase in an uncontrolled way in one or more 
FUs.  As population trends differ from one FU to another, there is a risk that 
local effort and harvest rates may be too high.  This could potentially lead to 
stock depletion at the FU level even if, at the same time, the Total Allowable 
Catch for the entire ICES sub-area has not been exceeded or, indeed, has 
even been undershot. 
 
While it would be desirable to move to system of managing Nephrops on the 
basis of FUs rather than ICES sub-areas, in order to avoid this problem, there 
are a number of practical difficulties in doing so.  Firstly, quotas are allocated 
to POs on the basis of FQAs (fixed quota allocation units).  FQAs were 
originally issued free of charge in 1999 but have become tradable 
commodities with a financial value attached.  FQAs for Nephrops cover the 
North Sea or the West of Scotland. Moving to FU management would require 
re-calculation and re-distribution of FQAs.  Some of the fishing industry are 
concerned that, if we were to re-allocate FQAs, we would lose the flexibility of 
the current system with the possibility that some vessels might find 
themselves restricted to FUs with less FQAs than others. 
 
A second difficulty relates to controls within the Nephrops fishery.  Controls 
could become more difficult in part because some of the FUs are relatively 
close together.  Indeed, some FUs are physically connected to one another, 
with vessels moving between FUs during one fishing trip.  Furthermore, some 
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vessels in the Nephrops fishery are rather small and, as a result, are not 
obliged to use VMS. 
 
The Scottish Government is aware of the difficulties inherent to managing 
Nephrops fisheries on a FU basis, but will continue to engage with the 
industry to consider alternative ways to ensure the sustainability of one of 
Scotland’s most valuable stocks. 
 
I hope you find this information reassuring. 
 
 
RICHARD LOCHHEAD 
CABINET SECRETARY FOR RURAL AFFAIRS AND THE ENVIRONMENT 
 
2 December 2009 
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SP Bill 25-ML3  Session 3 (2009) 
 

1

Marine (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 5 Schedule 1 
Sections 6 to 41 Schedule 2 

Sections 42 to 122 Schedule 3 
Sections 123 to 146 Schedule 5 

Section 147 Schedule 4 
Section 148 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 78 

Stuart McMillan 
 

235 In section 78, page 45, line 18, at end insert <including the United Kingdom Hydrographic 
Office, to allow the content of such orders to inform— 

(a) navigational charts, and 

(b) notices to mariners.> 

Section 79 

Karen Gillon 
 

236 In section 79, page 45, line 31, at end insert— 

<(A1) The Scottish Ministers must, before deciding to— 

(a) make a marine conservation order (whether in accordance with section 76 or an 
urgent marine conservation order in accordance with section 77), 

(b) amend a marine conservation order, 

give any persons who considers that their economic position could be materially 
disadvantaged as a result of any such decision, the opportunity of making oral or written 
representations to Scottish Ministers or to any person appointed by them for that 
purpose at a hearing.> 

Karen Gillon 
 

237 In section 79, page 45, line 40, after <subsection> insert <(A1) or> 
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After section 79 

Liam McArthur 
 

238 After section 79, insert— 

<Duty to assess impact of restriction and prohibition of activities 

(1) The Scottish Ministers must assess the potential impact of—  

(a) the restriction or prohibition of an activity within the area, or 

(b)  the displacement of an activity to another part of the Scottish marine area, 

where the activity has been restricted or (as the case may be) prohibited as a 
consequence of an order made under section 74(1)(a), (b) or (d).  

(2) The assessment must include the extent to which the restriction or prohibition of the 
activity would have an adverse impact on— 

(a) commercial interests, 

(b) the environment elsewhere in the Scottish marine area as a result of the activity 
being displaced. 

(3) Where, following an assessment, the Scottish Ministers identify an adverse impact under 
subsection (2), they must take such steps as they consider are reasonable to minimise it 
as far as is practicable.> 

Section 82 

Robin Harper 
 

189 In section 82, page 46, line 37, at end insert <, imprisonment for a period not exceeding 2 years, 
or both.> 

Section 83 

Stuart McMillan 
 

239 In section 83, page 47, line 27, leave out <£50,000> and insert <£5,000> 

Robin Harper 
 

190 In section 83, page 47, line 28, at end insert <, imprisonment for a period not exceeding 2 years, 
or both.> 

Section 84 

Stuart McMillan 
 

240 In section 84, page 48, line 15, leave out <£50,000> and insert <£5,000> 
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After section 84 

Robin Harper 
 

241 After section 84, insert— 

<Offences relating to Surfing MPAs 

(1) A person commits an offence under this section if the person— 

(a) intentionally or recklessly does a prohibited act in a Surfing MPA (the “protected 
area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated objectives for the protected area. 

(2) For the purpose of subsection (1), a person does a prohibited act if the person carries out 
works or activities in the area which (or which are likely to)— 

(a) damage or interfere with a Surfing MPA, 

(b) have a significant impact on the protected area.> 

Section 85 

Robin Harper 
 

242 In section 85, page 49, line 1, after <act,> insert— 

<(  ) the act occurred on the seaward side of the 0-6 nautical mile fisheries zone in a 
location where foreign vessels have fishing rights,> 

Richard Lochhead 
 

75 In section 85, page 49, line 3, at end insert— 

<(2A) The Scottish Ministers may by order amend this section so as to remove, or restrict the 
application of, the defence provided by subsection (2).> 

Robin Harper 
 

243 In section 85, page 49, line 4, at end insert— 

<“foreign vessel” means any vessel other than a British vessel, Scottish fishing boat 
or a Northern Ireland fishing boat.> 

Section 86 

Richard Lochhead 
 

76 In section 86, page 49, line 11, leave out <structure,> and insert <installation, and> 

Richard Lochhead 
 

77 In section 86, page 49, leave out line 12  
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Section 87 

Bill Wilson 
 

168 In section 87, page 49, line 27, leave out from beginning to <all> in line 28 and insert <A marine 
management scheme must be established for each> 

Robin Harper 
 

244 In section 87, page 49, line 30, at end insert— 

<(  ) any Surfing MPA,> 

Robin Harper 
 

245 In section 87, page 49, line 36, after the first <MPA> insert <, a Surfing MPA> 

Bill Wilson 
 

169 In section 87, page 50, line 1, leave out <relevant authority’s (or authorities’) functions> and 
insert <functions of a relevant authority (or of 2 or more relevant authorities acting together)> 

Robin Harper 
 

246 In section 87, page 50, line 7, at end insert— 

<(  ) the stated preservation objectives for any Surfing MPA to which the scheme 
applies,> 

Bill Wilson 
 

170 In section 87, page 50, line 17, after <area> insert <directed in writing by the Scottish Ministers 
to establish a marine management scheme (whether on its own or together with another relevant 
authority or other relevant authorities)> 

Section 89 

Elaine Murray 
 

191 In section 89, page 50, line 28, at end insert— 

<(  ) The relevant authority (or authorities acting together) must have regard to any 
representations made to it by Scottish Natural Heritage under subsection (1).> 

After section 90 

Elaine Murray 
 

247 After section 90, insert— 
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<Nature Conservation MPAs: duty to review achievement of stated objectives 

Nature Conservation MPAs: duty to review achievement of stated objectives 

(1) At the end of a period mentioned in subsection (3), the appropriate statutory 
conservation body must carry out an assessment of the extent to which the stated 
conservation objectives of a designated Nature Conservation MPA have been achieved. 

(2) An assessment under subsection (1) may also include an assessment of the contribution 
of any relevant marine management scheme to the achievement of the objectives. 

(3) The periods are— 

(a) the period of 5 years beginning with the date on which the area was designated 
under section 58(1)(a), 

(b) each subsequent period of 5 years.> 

Section 91 

Richard Lochhead 
 

175 In section 91, page 51, line 20, leave out <120 of the Marine and Coastal Access Act 2009 
(c.00)> and insert <124 of the 2009 Act> 

Robin Harper 
 

248 In section 91, page 51, line 25, at end insert— 

<(  ) Surfing MPAs,> 

Robin Harper 
 

249 In section 91, page 51, line 32, at end insert— 

<(  ) in relation to each Surfing MPA— 

(i) its size, 

(ii) the stated purpose,> 

Robin Harper 
 

250 In section 91, page 52, line 6, at end insert— 

<(  ) in relation to each Surfing MPA (whether in a designation order made before or 
during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
purpose has been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 
contribute to the achievement of that purpose,> 

Liam McArthur 
 

192 In section 91, page 52, line 17, at end insert— 

<(  ) information about— 

(i) any amendment to a marine conservation order, or 
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(ii) any amendment to or update of a marine management scheme,  

 made during the relevant period as a result of monitoring the effectiveness of the 
order or scheme,> 

Richard Lochhead 
 

171 In section 91, page 52, line 20, leave out from <an> to the end of line 26 and insert <the objective 
in section (Creation of network of conservation sites)(2).>  

Richard Lochhead 
 

172 In section 91, page 52, leave out lines 28 to 30 

Richard Lochhead 
 

173 In section 91, page 52, leave out lines 35 and 36 

Section 92 

Richard Lochhead 
 

79 In section 92, page 53, line 1, leave out <Marine and Coastal Access Act 2009 (c.00)> and insert 
<2009 Act> 

Richard Lochhead 
 

80 In section 92, page 53, line 18, leave out <Marine and Coastal Access Act 2009> and insert 
<2009 Act> 

Section 94 

Richard Lochhead 
 

81 In section 94, page 53, line 33, at end insert— 

 <“animal” includes any egg, larva, pupa or other immature stage of an animal,>  

Robin Harper 
 

251 In section 94, page 54, line 13, at end insert— 

<“stated preservation objectives” for a Surfing MPA means the preservation 
objectives stated (in the designation order designating the area) as the preservation 
objectives for the area,> 

After section 94 

Robin Harper 
 

272* After section 94, insert— 
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<PART 

MARINE LITTER STRATEGY 

Marine litter strategy 

(1) Scottish Ministers must prepare a marine litter strategy for the Scottish marine area. 

(2) The objective of the strategy is to reduce the total load of marine litter in the marine 
environment, and ensure that the properties and quantity of marine litter is such as to be 
below a level which causes an adverse impact on— 

(a) the health of the marine environment, 

(b) navigational safety. 

(3) The strategy must— 

(a) define or elaborate on the threshold at which marine litter has such an adverse 
impact, with reference to— 

(i) the volume of marine litter on the seabed, on the sea surface, in the water 
column and on the coastline, 

(ii) the ecological effects of marine litter, 

(iii) the degradation of marine litter, 

(iv) the adverse social and economic consequences of marine litter,  

(b) include an assessment of the incidence of marine littering and its likely sources, 

(c) include such maps, diagrams or illustrations as are determined by the Scottish 
Ministers to be appropriate to the purpose of the strategy, and 

(d) include policies and programmes aimed at the prevention and removal of marine 
litter, including awareness raising of the consequences of marine littering. 

(4) For the purposes of this section, “marine litter” includes any persistent, manufactured or 
processed solid material in the sea or on the seashore. 

(5) Before finalising the text of the strategy, the Scottish Ministers must— 

(a) consult such persons as they consider are likely to be interested in or affected by 
the implementation of the strategy, and 

(b) have regard to any representations made in response. 

(6) The Scottish Ministers must publish the strategy— 

(a) no later than 3 years after this section comes into force, and 

(b) in such manner as they consider is most likely to bring it to the attention of 
interested persons. 

(7) The Scottish Ministers must, no later than 2 years after the publication of the strategy, 
and within each subsequent 2 years, lay a report before the Parliament assessing the 
extent to which in the opinion of the Scottish Ministers the objective under subsection 
(2) has been achieved. 

 (8) The Scottish Ministers may— 

(a) review any strategy they have prepared under this section from time to time and, 
following such a review, revise it, and 
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(b) consult such persons as they consider are likely to be interested in or affected by 
the implementation of the strategy before finalising the text of any revised 
strategy.> 

Robin Harper 
 

273 After section 94, insert— 

<PART 

CETACEAN SANCTUARY 

Cetacean sanctuary 

(1) The Scottish marine area is designated as a cetacean sanctuary.  

(2) If it appears that the action of any person may have resulted, or may have been likely to 
have resulted in the unintentional killing or injury of a cetacean, that person must report 
this to Scottish Natural Heritage as soon as reasonably practicable.> 

Robin Harper 
 

274 After section 94, insert— 

<PART 

PROTECTION OF MARINE EUROPEAN PROTECTED SPECIES 

Guidance as regards protection of marine European Protected Species 

(1) Scottish Natural Heritage must prepare and issue guidance setting out recommendations, 
advice and information on— 

(a) the avoidance of action which may constitute an offence under regulation 39 of 
the Conservation (Natural Habitats, &c.) Regulations as amended, and 

(b) the protection from all injury and disturbance, 

in respect of marine European Protected Species. 

(2) Scottish Natural Heritage must review the guidance from time to time and may, 
following such a review, revise it. 

(3) Scottish Natural Heritage must— 

(a) before preparing the guidance, and  

(b) when reviewing it, 

consult such persons appearing to it to have an interest in the protection of marine 
European Protected Species and consult such other persons as it thinks fit. 

(4) Scottish Natural Heritage must— 

(a) publish the guidance and any revisions to it in such manner (including on the 
internet or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the guidance and any revisions to it. 

(5) A person’s failure to comply with any provision of the guidance or any revisions to it 
does not in itself render the person liable to proceedings of any sort. 

(6) In any proceedings for an offence under this Act or any other relevant enactment— 
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(a) failure to comply with a relevant provision of the guidance or any revisions to it 
may be relied upon as tending to establish liability, 

(b) compliance with a relevant provision of the guidance or any revisions to it may be 
relied upon as tending to negative liability. 

(7) In this section, “marine European Protected Species” means those species which are 
listed in Annex IV(a) of the Habitats Directive, and whose natural range includes any 
part of the Scottish marine area.> 

 

Section 95 

Elaine Murray 
 

275 In section 95, page 54, line 29, after <injuring> insert <, disturbing, harassing> 

Elaine Murray 
 

276 In section 95, page 54, line 29, at end insert— 

<(  ) Obstructing access to a seal haul-out site is an offence.> 

Section 97 

Richard Lochhead 
 

82 In section 97, page 55, line 23, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

83 In section 97, page 55, line 26, leave out <or an authorisation granted under section 107> 

Richard Lochhead 
 

84 In section 97, page 55, line 28, leave out <or an authorisation granted under section 107> 

Section 98 

Elaine Murray 
 

262 In section 98, page 56, line 1, at end insert— 

<(  ) to protect the health and welfare of farmed fish,> 

Elaine Murray 
 

277 In section 98, page 56, line 2, leave out <to prevent> and insert <following serious damage to 
fisheries or fish farms, to prevent further> 

Elaine Murray 
 

278 In section 98, page 56, line 8, at end insert— 
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<(2) A licence may only be granted under subsection (1)(f) if the applicant has satisfied the 
Scottish Ministers that— 

(a) a seal has caused serious damage to a fishery or fish farm, and 

(b) all non-lethal alternatives to killing have been tried, given sufficient time to 
succeed, and demonstrably have not prevented serious damage occurring. 

(3) The Scottish Ministers must specify by regulations what constitutes a “non-lethal 
alternative” under subsection (2).> 

Robin Harper 
 

279* In section 98, page 56, line 8, at end insert— 

<(4) The Scottish Ministers may not grant a licence authorising the killing or taking of seals 
during the period when females are likely to be in an advanced stage of pregnancy or to 
have dependent pups. 

(5) For the purposes of subsection (4), the period is— 

(a) for grey seals, that is to say seals of the species Halichoerus grypus, from 1 
September to 31 December inclusive, 

(b) for common seals, that is to say seals of the species Phoca vitulina, from 1 June to 
31 August inclusive.> 

Robin Harper 
 

280* In section 98, page 56, line 8, at end insert— 

<(6) The Scottish Ministers may not grant a licence authorising the killing or taking of seals 
to the owner or operator of any fish farm, netting station or other fishery installation any 
part of which has been placed within one kilometre of a known seal haul-out site. 

(7) Subsection (6) applies only to a fish farm, netting station or other fishery installation 
constructed or positioned after 31 December 2010.>  

Section 99 

Elaine Murray 
 

281* In section 99, page 56, line 10, at end insert— 

<(1A) A licence issued to kill a seal must specify the circumstances in which an individual 
named on the licence is authorised to shoot seals, including the requirement that there is 
sufficient visibility and the sea conditions are such to allow a clear shot to be taken.> 

Elaine Murray 
 

282 In section 99, page 56, line 10, at end insert— 

<(1B) A licence issued to kill a seal must specify the circumstances in which an individual 
named on the licence is authorised to shoot seals, including the requirement that all 
reasonable steps have been taken to ensure that the seal does not suffer a prolonged or 
painful death.> 
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Elaine Murray 
 

283 In section 99, page 56, line 10, at end insert— 

<(1C) A licence issued to kill a seal must specify the circumstances in which an individual 
named on the licence is authorised to shoot seals, including the requirement that— 

(a) the type of firearm to be used is specified under the licence, 

(b) such an individual possesses the appropriate firearms licence, and 

(c) the individual has satisfied the Scottish Ministers that they are a proficient 
marksman using the specified firearm.> 

Elaine Murray 
 

284 In section 99, page 56, line 10, at end insert— 

<(1D) A licence issued to kill a seal must specify the circumstances in which an individual 
named on the licence is authorised to shoot seals, including the requirement that a seal 
must not be shot from a moving boat or other unstable platform.>  

Section 100 

Robin Harper 
 

263 In section 100, page 56, line 18, after <Ministers> insert <within 30 days, and> 

Elaine Murray 
 

285 In section 100, page 56, line 18, leave out <as soon as reasonably practical after> and insert <, in 
accordance with subsection (1A), on the following> 

Robin Harper 
 

264 In section 100, page 56, line 19, after <practical> insert <within that period> 

John Scott 
 

286 In section 100, page 56, line 20, after first <seal> insert <, or seals,> 

John Scott 
 

287 In section 100, page 56, line 21, after first <seal> insert <, or seals,> 

John Scott 
 

288 In section 100, page 56, line 23, after <seal> insert <, or seals,> 

Elaine Murray 
 

289 In section 100, page 56, line 24, at end insert— 

<(  ) that the licensee has not carried out any of the activities specified in 
paragraph (b)(i) to (iii).> 
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Elaine Murray 
 

290 In section 100, page 56, line 24, at end insert— 

<(  ) requiring that, when a seal has been killed, all reasonable steps be taken to recover 
its carcase and, if so recovered, the Natural Environment Research Council be 
notified of the availability of the carcase for post-mortem or research purposes.> 

Elaine Murray 
 

291 In section 100, page 56, line 24, at end insert— 

<(1A ) The licensee must report to the Scottish Ministers within the specified period the 
information set out under subsection (1)(b) at the end of the period of 3 months after the 
date on which this section comes into force and at the end of each subsequent period of 
3 months.> 

Elaine Murray 
 

292 In section 100, page 56, line 29, after <taken> insert <, in addition to those specified in section 
99(1A), (1B), (1C) and (1D)> 

After section 103 

Elaine Murray 
 

293 After section 103, insert— 

<Seal licences: review 

(1) The Scottish Ministers must, before the end of every second calendar year following the 
year in which section 98 comes into force, review the operation of seal licences. 

(2) In conducting a review under subsection (1), the Scottish Ministers must— 

(a) take into account scientific evidence on seal biology, welfare and behaviour and 
such other matters as they consider relevant to the understanding of the purposes 
for which seal licences may be granted, and 

(b) consult such persons as they consider are likely to be interested in or affected by 
the review. 

(3) Following a review under subsection (1), the Scottish Ministers must— 

(a) consider how the operation of the provisions in this Part can be modified in order 
to reduce to a minimum the killing or taking of seals, and 

(b) implement any such modifications that are reasonably practicable.> 

Section 105 

Elaine Murray 
 

294 In section 105, page 58, line 5, after <granted> insert— 

<(  ) that, for licences applied for under section 98(1)(f), the Scottish Ministers are 
satisfied that the conditions under subsection 98(2) have been met by the 
applicant,> 
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Section 107 

Richard Lochhead 
 

85 In section 107, page 58, line 23, leave out from first <any> to <prevent> and insert <a person to 
enter land in order to kill or take seals in accordance with a seal licence granted for the purpose of 
preventing> 

Section 117 

Richard Lochhead 
 

86 In section 117, page 61, line 10, leave out <and 84> and insert <, 84, 95 and 100(4),> 

Stuart McMillan 
 

295 In section 117, page 61, line 15, leave out <subsections (4) and (5)> and insert <subsection (4)>  

Stuart McMillan 
 

265 In section 117, page 61, line 21, leave out subsections (5) to (7) 

Richard Lochhead 
 

87 In section 117, page 61, line 37, at end insert— 

 <“vessel” does not include aircraft.> 

Section 126 

Richard Lochhead 
 

88 In section 126, page 66, line 26, at end insert— 

<(  ) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require that person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 
considers would facilitate the exercise in relation to that person of any power conferred 
by section 125 or this section.> 

Richard Lochhead 
 

176 In section 126, page 66, line 28, leave out <243(7) of the Marine and Coastal Access Act 2009 
(c.00))> and insert <253(7) of the 2009 Act)> 

Section 132 

Liam McArthur 
 

296 In section 132, page 68, line 19, at end insert— 

<(  ) Before doing any of the things in subsection (2), the officer must take all reasonable 
steps to— 
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(a) notify the port authority for the port to which the officer proposes that the vessel 
be taken, and 

(b) seek the views of the port authority as to the appropriateness of so doing.> 

Liam McArthur 
 

297 In section 132, page 68, line 28, at end insert— 

<(  ) The owner of a vessel or marine installation which has been detained in a port by virtue 
of subsection (3) is liable to pay compensation to the relevant port authority for any 
damage or loss of revenue arising from that detention.>  

Section 136 

Stuart McMillan 
 

266 In section 136, page 69, line 23, leave out <if requested to do so>  

Stuart McMillan 
 

267 In section 136, page 69, line 27, leave out subsection (3) 

Section 137 

Stuart McMillan 
 

268 In section 137, page 69, line 32, leave out <if requested to do so> 

Stuart McMillan 
 

269 In section 137, page 69, line 34, leave out <, if requested to do so,> 

Stuart McMillan 
 

270 In section 137, page 70, line 4, leave out subsection (5) 

Section 138 

Stuart McMillan 
 

271 In section 138, page 70, line 17, at end insert— 

<(  ) if the act was carried out without reasonable skill or care,> 

Section 141 

Richard Lochhead 
 

90 In section 141, page 71, leave out lines 26 and 27. 

Richard Lochhead 
 

91 In section 141, page 72, line 4, at end insert— 
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<( ) any aircraft,> 

After section 141 

Richard Lochhead 
 

256 After section 141, insert— 

         <PART 

        SEA FISHERIES 

  Extension of modifications relating to Sea Fish (Conservation) Act 1967 

(1)  The modifications to the Sea Fish (Conservation) Act 1967 (c.84) made by Chapter 1 of 
Part 7 of, and Schedules 15 and 22 to, the 2009 Act, except those mentioned in 
subsection (2), extend to Scotland. 

 (2) The modifications made by sections 194(4) and (5), 196 and 198(3) of, and paragraph 
1(4) of Schedule 15 to, the 2009 Act do not extend to Scotland.> 

Richard Lochhead 
 

257 After section 141, insert— 

<Modification of section 22A of Sea Fish (Conservation) Act 1967 

(1) Section 22A (application to Scotland) of the Sea Fish (Conservation) Act 1967 is 
modified as follows. 

(2) In subsection (2) after “sections” insert “1(3B) and (9), 5(8),”. 

(3) After subsection (2) insert— 

“(2A) In section 1— 

(a) for subsections (3) and (3A) substitute— 

“(3B) Sea fish of any description which do not meet the requirements as to 
size prescribed in relation to sea fish of that description by an order of 
the Scottish Ministers must not be carried, whether within or outside 
the Scottish zone, on a Scottish fishing boat; and an order under this 
subsection may prohibit the carrying by a relevant British fishing boat 
or a foreign vessel in the Scottish zone of sea fish of any description 
prescribed by the order which do not meet the requirements as to size 
so prescribed in relation to sea fish of that description.”, 

(b) in subsection (8) for “(3)” substitute “(3B)”, 

(c) for subsection (9) substitute— 

“(9) In this section— 

“foreign vessel” means any vessel other than a relevant British 
fishing boat or a Scottish fishing boat, 

“relevant British fishing boat” means a vessel, other than a 
Scottish fishing boat, which— 

(a) is registered in the United Kingdom under Part 2 of the 
Merchant Shipping Act 1995 (c.21), or 
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(b) is owned wholly by persons qualified to own British 
ships for the purposes of that Part of that Act.”. 

(2B) In section 3— 

(a) in subsection (2A) for “adjacent to England and Wales” substitute “of 
the United Kingdom adjacent to Scotland”, 

(b) for subsection (2B) substitute— 

“(2B) In subsection (2A) above— 

(a) the Scottish Ministers are “the appropriate national authority”, 

(b) the boundaries between the parts of the territorial sea of the 
United Kingdom adjacent to Scotland and the parts not so 
adjacent are to be determined by reference to an Order in 
Council made under section 126(2) of the Scotland Act 1998 
(c.46) to the extent that the Order in Council is expressed to 
apply for the purposes of that Act.”. 

(4) For subsection (6) substitute— 

“(6) In section 5— 

(a) in subsection (1), for “appropriate national authority” substitute “Scottish 
Ministers”, 

(b) for subsections (8) and (9) substitute— 

“(8) An order under this section may make provision— 

(a) applying to Scottish fishing boats whether within or outside the 
Scottish zone, 

(b) in any other case, applying to fishing boats within the Scottish 
zone.”. 

(5) After subsection (9) insert— 

“(9A) In section 11(1)(a), for “4(3), (6) or (9A)” substitute “4(3) or (6)”.”.> 

Richard Lochhead 
 

258 After section 141, insert— 

 <Extension of modifications relating to Sea Fisheries (Shellfish) Act 1967 

 The modifications to the Sea Fisheries (Shellfish) Act 1967 (c.83) made by sections 203, 
204, 206, 207, 209, 210, 211(1) and (3) and 214 of, and Part 5(A) of Schedule 22 to, the 
2009 Act extend to Scotland.> 

Richard Lochhead 
 

259 After section 141, insert— 

<Modification of Sea Fisheries (Shellfish) Act 1967 

(1) The Sea Fisheries (Shellfish) Act 1967 (c.83) is modified as follows. 

(2) In section 1 (power to make orders as to fisheries for shellfish)— 

(a) omit subsection (4),  

(b) after subsection (14) insert— 
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“(14A) Subsection (14) above has effect in relation to Scotland as if the reference to 
the Town and Country Planning Act 1990 were a reference to section 26 of the 
Town and Country Planning (Scotland) Act 1997 (c.8).”. 

(3) In section 7 (protection of fisheries), in subsection (4), for “level 3 on the standard 
scale” substitute “£50,000”. 

(4) In paragraph 6 of Schedule 1— 

(a) the existing provision is renumbered as sub-paragraph (1), 

(b) after that sub-paragraph insert— 

“(2) Where the proposed order relates to any portion of the sea shore belonging to 
Her Majesty in right of the Crown, the appropriate Minister must also have 
regard to the powers and duties of the Crown Estate Commissioners under the 
Crown Estate Act 1961 (c.55).”> 

Before section 142 

Liam McArthur 
 

260 Before section 142, insert— 

  <Judicial review 

(1)  In any application for judicial review relating to or arising out of the provisions of this 
Act, it will be enough for any party to show sufficient interest in order to satisfy the 
common law tests of title and interest. 

(2)  “Sufficient interest” is to be interpreted in accordance with the criteria laid out in 
Article 9 of the Convention on Access to Information, Public Participation in Decision-
Making and Access to Justice in Environmental Matters signed at Aarhus on 25 June 
1998 (“the Aarhus Convention”). 

(3)  In relation to the expenses associated with any judicial review proceedings under this 
Act, the court may impose a cap on, or otherwise regulate, the extent of liability for 
expenses between the parties; and such applications may be competently made at any 
stage of the proceedings.  

(4)  When determining an application made under subsection (3) above, the court is to have 
regard to the need to remove or reduce financial or other barriers to access to justice, in 
accordance with the principles laid out in Article 9 of the Aarhus Convention. 

 (5)  In any application for judicial review under this Act, the court may competently 
consider both the substantive and the procedural legality of the decision, act or omission 
under review.> 

Section 142 

Richard Lochhead 
 

92 In section 142, page 72, line 21, leave out <Part> and insert <Act> 
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Section 145 

Liam McArthur 
 

193 In section 145, page 73, line 23, leave out subsection (3) 

Richard Lochhead 
 

93 In section 145, page 73, line 33, at end insert  

<(  ) an order under section 85(2A),> 

Section 146 

Richard Lochhead 
 

94 In section 146, page 74, line 2, at end insert— 

 <“the 2009 Act” means the Marine and Coastal Access Act 2009 (c.23),> 

Richard Lochhead 
 

95 In section 146, page 74, line 10, at end insert— 

 <“marine installation” means any artificial island, installation or structure (other 
than a vessel),> 

Richard Lochhead 
 

177 In section 146, page 74, line 12, at end insert— 

 <“UK marine area” has the meaning given in section 42 of the 2009 Act,> 

Schedule 5 

Richard Lochhead 
 

252 In schedule 5, page 88, line 17, at end insert— 

<the 2009 Act      Section 146(1)> 

Richard Lochhead 
 

253 In schedule 5, page 89, line 5, at end insert— 

<marine installation     Section 146(1)> 

Richard Lochhead 
 

254 In schedule 5, page 89, line 7, at end insert— 

<marine policy statement    Section 15> 

Richard Lochhead 
 

255 In schedule 5, page 89, line 25, at end insert— 
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<UK marine area     Section 146(1)> 

Schedule 4 

Elaine Murray 
 

174 In schedule 4, page 87, line 18, at end insert— 

<Town and Country Planning (Scotland) Act 1997 (c.8) 
(1) The Town and Country Planning (Scotland) Act 1997 is amended as follows. 

(2) In section 26— 

(a) in subsection (1), the words “or the operation of a marine fish farm in the 
circumstances specified in section 26AA” are repealed, 

(b) in subsection (6)— 

(i) after “any”, where it occurs for the third time, there is inserted “inland”, 

(ii) the words from “which”, where it first occurs, to “miles”, where it first 
occurs, are repealed, 

(iii) for the definition of “inland waters”, there is substituted ““inland waters” 
means waters which do not form part of the sea, as defined in section 2 of 
the Marine (Scotland) Act 2009 (asp 00),” 

(iii) the definition of “nautical miles” is repealed, 

(c) subsections (6C) to (6J) are repealed. 

(3) Section 26AA is repealed. 

(4) Section 31A is repealed. 

(5) In section 275— 

(a) in subsection (4), for the words“(6A) and (6C), 31A” there is substituted “and 
(6A)”, 

(b) in subsection (5A), the words “or (6C)” are repealed.> 

Richard Lochhead 
 

298 In schedule 4, page 88, line 13, at end insert— 

              <PART 

           SEA FISHERIES 

Sea Fisheries Act 1968 

In the Sea Fisheries Act 1968 (c.77), in section 15 (amendments of Sea Fisheries 
(Shellfish) Act 1967), subsection (2A) is repealed. 

 

Fisheries Act 1981 
 (1) The Fisheries Act 1981 (c.29) is modified as follows. 

 (2) The following provisions are repealed— 

(a) section 19(2)(c), 
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(b) section 22(2)(a) and (3), 

(c) section 28. 

 (3)  In paragraph 33 of Part 2 of Schedule 4 (offences to which section 33(5) applies)— 

(a) for “Sea Fisheries (Conservation) Act 1967” substitute “Sea Fish (Conservation) 
 Act 1967”, 

(b)  for “smaller than the prescribed size” substitute “which do not meet the 
 prescribed size requirements”. 

 

Sea Fish (Conservation) Act 1992 

  In the Sea Fish (Conservation) Act 1992 (c.60), paragraph (b) of section 5 is repealed. 

 

Criminal Justice and Public Order Act 1994 

  In the Criminal Justice and Public Order Act 1994 (c.33), in Part 1 of Schedule 8 
(increase in penalties), the entry relating to section 7(4) of the Sea Fisheries (Shellfish) 
Act 1967 is repealed.> 

Long Title 

Elaine Murray 
 

299 In the long title, page 1, line 1, leave out <functions and activities in> and insert <the sustainable 
development of> 
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SP Bill 25-G3 1 Session 3 (2009) 
 

Marine (Scotland) Bill 
 

3rd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the third day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Marine conservation orders: publicity 
235 

Marine conservation orders: impact on economic position 
236, 237, 238 

Marine protected areas: offences 
189, 239, 190, 240 

Marine protected areas: exceptions to offences under sections 82, 83 and 84 
242, 75, 243, 76, 77, 93 

Marine protection and enhancement: marine management schemes 
168, 169, 170, 191 

Marine protection and enhancement: nature conservation MPAs – duty to 
review achievement of stated objectives 
247 

Definitions 
175, 79, 80, 81, 87, 176, 90, 91, 94, 95, 177 

Marine protected areas: reports to Parliament 
192 

Marine litter strategy 
272 

Cetacean sanctuary 
273 
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Protection of marine European protected species 
274 

Conservation of seals: offences 
275, 276 

Seal licences: power to enter land to protect fisheries or fish farms from seals 
82, 83, 84, 85 

Seal licences: protection of health and welfare of farmed fish 
262 

Seal licences: non-lethal alternatives 
277, 278, 294 

Seal licences: circumstances in which licences may not be granted 
279, 280 

Seal licences: conditions 
281, 282, 283, 284, 292 

Seal licences: requirement to report certain information 
263, 285, 264, 286, 287, 288, 289, 290, 291 
 

Notes on amendments in this group 
Amendment 285 pre-empts amendment 264 

Seal licences: review of operation 
293 

Common enforcement powers: marine protection and nature conservation 
legislation 
86, 295, 265 

Common enforcement powers: powers of seizure 
88 

Power to direct vessel or marine installation to port 
296, 297 

Duties and liability of marine enforcement officers 
266, 267, 268, 269, 270, 271 

Modifications of or relating to Sea Fish (Conservation) Act 1967 and Sea 
Fisheries (Shellfish) Act 1967 
256, 257, 258, 259, 298 

Judicial review 
260 
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Crown application 
92 

Interpretation: general 
252, 253, 254, 255 

Sustainable development 
299 

 

 
Amendments already debated 

 

Marine protection and enhancement: surfing marine protected areas (MPAs) 
With 194 – 241, 244, 245, 246, 248, 249, 250, 251 

Nature Conservation MPAs: establishment of network 
With 199 – 171, 172, 173 

Designation orders: procedure 
With 178 - 193 

Marine licensing: fishfarming 
With 164 - 174 
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Marine (Scotland) Bill 
 

Correction Slip to the 3rd Marshalled List of Amendments for  
Stage 2 

 
The text of the following amendment is incorrect in the 3rd Marshalled List of Amendments for Stage 
2. The wording of the amendment should be as below, which is the same as the text of the amendment 
which appeared on the Daily List of Amendments to Bills lodged on 26 November (published in the 
Business Bulletin for Monday 30 November). The amendment appears on page 12 of the 3rd 
Marshalled List of Amendments for Stage 2. 
 

Elaine Murray 
 

291 In section 100, page 56, line 24, at end insert— 

<(1A) The licensee must report to the Scottish Ministers the information set out under 
subsection (1)(b) at the end of the period of 3 months after the date on which this section 
comes into force and at the end of each subsequent period of 3 months.> 

SP Bill 25-ML3 (Correction)  Session 3 (2009) 
 

859



 

 
RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
30th Meeting, 2009 (Session 3) 

 
Wednesday 2 December 2009 

 
Present: 
 
Karen Gillon Liam McArthur 
Alasdair Morgan Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Maureen Watt (Convener) Bill Wilson 
 
Also present: Robin Harper, Stuart McMillan 
 
Marine (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 3). 
 
The following amendments were agreed to (without division): 75, 76, 175, 171, 172, 
173, 79, 80, 81, 82, 83, 84, 262, 285, 289, 291, 85, 86, 87, 88, 176, 266, 267, 271, 
90, 91, 256, 257, 92, 93, 94, 95, 177, 252, 253, 254, 255 and 298. 

  
 The following amendments were agreed to (by division):  

 77 (For 4, Against 3, Abstentions 1) 
 270 (For 4, Against 3, Abstentions 0) 
  

 The following amendments were disagreed to (by division): 
 189 (For 0, Against 8, Abstentions 0) 
 239 (For 0, Against 8, Abstentions 0) 
 240 (For 0, Against 8, Abstentions 0) 
 242 (For 0, Against 8, Abstentions 0) 
 268 (For 0, Against 7, Abstentions 0) 
 193 (For 1, Against 4, Abstentions 2) 
  

The following amendments were moved, and with the agreement of the Committee, 
withdrawn: 235, 236, 168, 247, 192, 272, 273, 274, 275, 277, 279, 281, 263, 293, 
296, 260 and 299. 

  
The following amendments were not moved: 237, 238, 190, 241, 243, 244, 245, 169, 
246, 170, 191, 248, 249, 250, 251, 276, 278, 280 ,282, 283, 284, 286, 287, 288, 290, 
292, 294, 295, 265, 297, 269, 258, 259 and 174. 

  
Amendment 264 was pre-empted. 

  
Sections 78, 79, 80, 81, 82, 83, 84, 87, 88, 89, 90, 93, 95 ,96, 99, 101, 102, 103, 104, 
105, 106, 108, 109, 110, 111, 112, 113, 114, 115, 116, 118, 119, 120, 121 and 122, 
schedule 3, sections 123, 124, 125, 127, 128, 129, 130, 131, 132, 133, 134, 135, 
139, 140, 143, 144, 147 and 148 and the long title were agreed to without 
amendment. 
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Sections 85, 86, 91, 92, 94, 97, 98, 100, 107, 117, 126, 136, 137, 138, 141, 142, 145 
and 146 and shedules 5 and 4 were agreed to as amended. 
 
The Committee completed Stage 2 consideration of the Bill. 
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Marine (Scotland) Bill: Stage 2 

09:38 
The Convener: Item 3 is further consideration of 

amendments to the Marine (Scotland) Bill at stage 
2. Members should have their copy of the bill and 
the marshalled list and groupings of amendments. 
I welcome the Cabinet Secretary for Rural Affairs 
and the Environment and his officials. 

Section 78—Publicity in relation to marine 
conservation orders and urgent continuation 

orders 
The Convener: The first group of amendments 

is on marine conservation orders: publicity. 
Amendment 235, in the name of Stuart McMillan, 
is the only amendment in the group. 

Stuart McMillan (West of Scotland) (SNP): As 
with other amendments that I lodged, which we 
considered during the previous two meetings, I 
lodged amendment 235 on behalf of the Scottish 
boating alliance, in my role as convener of the 
cross-party group on recreational boating and 
marine tourism. 

The Scottish boating alliance thought that it was 
important that there should be specific provision 
for notices to be given in the appropriate way and 
to the appropriate people, to alert people who use 
the sea and are affected by an order to the impact 
on their activity. It was considered important to 
include the United Kingdom Hydrographic Office. 

I move amendment 235. 
The Cabinet Secretary for Rural Affairs and 

the Environment (Richard Lochhead): Good 
morning to the committee. Amendment 235 would 
require Scottish ministers to send a copy of every 
marine conservation order to the UK Hydrographic 
Office so that the charts could be updated and 
notices to mariners issued. However, discussions 
between the Scottish Government and the 
Hydrographic Office have indicated that it would 
prefer not to receive that sort of information. There 
are a number of reasons for that but, in brief, the 
Hydrographic Office does not think that it would 
contribute to the core work that it does, and it 
could possibly distract from it. 

I assure the member that the relevant 
information will be publicly available on websites 
and elsewhere, if that is the concern of the 
Scottish boating alliance, to which the member 
referred. Given the comments that I have made, I 
ask the member to withdraw amendment 235. 

Stuart McMillan: I am happy to seek to 
withdraw the amendment. I will speak to the 
Scottish boating alliance about the minister‟s 
comments, and we will decide whether to lodge 
the amendment again at stage 3. 

Amendment 235, by agreement, withdrawn. 

Section 78 agreed to. 

Section 79—Representations and hearings in 
relation to proposed marine conservation 

orders etc 

The Convener: The next group is on marine 
conservation orders: impact on economic position. 
Amendment 236, in the name of Karen Gillon, is 
grouped with amendments 237 and 238. 

Karen Gillon (Clydesdale) (Lab): As members 
are aware, the committee decided last week that 
social and economic reasons could be taken into 
account by ministers when they are determining 
orders. The amendments in the group therefore 
give a venue and vehicle by which that can 
happen. They give people an economic reason to 
give evidence to ministers, either orally or in 
writing. It is for the minister to determine how that 
is done. I hope that members will see the 
amendments as sensible and agree to them. 

I move amendment 236. 

Liam McArthur (Orkney) (LD): The committee 
accepts that the evidence that we have received 
shows that the displacement of marine activity is 
an inevitable consequence of implementing the 
legislation, and that is a factor that needs to be 
considered when we are managing our seas 
according to the ecosystem approach. The way in 
which we respond to such consequences, which 
will be significant in some cases, is important, not 
least in building trust in the public and the 
communities that are most directly affected. There 
is a risk that any displacement effect could simply 
shift problems from one place to another—a 
feature that has been all too common in recent 
times in our fish-catching sector, as a result of the 
way in which European Union regulations have 
been implemented. 

Amendment 238 seeks to help ministers to 
respond to such a situation in an appropriate and 
flexible fashion. It will reassure the many and 
various parts of our fishing industry, and it could 
serve to safeguard the interests of a far wider 
grouping of bodies and individuals. 

Amendment 236 rehearses some of the 
arguments that I made last week about one of my 
amendments. It reflects the principles of the 
Aarhus convention, but I think that I will keep my 
power dry on that one until later in the 
proceedings. Not surprisingly, therefore, I support 
the principles of amendment 236, although I 
suspect that it might meet a similar fate to my 
earlier amendments. 

Richard Lochhead: In response to Karen 
Gillon‟s comments, I should say at the outset that 
last week‟s discussions were on designation 
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orders, whereas amendments 236 and 237 are 
about the main conservation orders, so we are not 
speaking about exactly the same thing. 

Marine conservation orders will be used only 
when absolutely necessary to support marine 
protected area objectives. They will be used to 
manage uncontrolled activities that pose a threat 
to our future assets. The bill already provides 
ministers with the power to give any person the 
opportunity to make representations and, of 
course, I intend to use those powers when it is 
practical to do so. However, a duty to allow oral or 
written representations by those who consider that 
they will suffer material disadvantage could be 
used vexatiously, which could slow down the 
process unnecessarily. In particular, such a duty 
would restrict the powers to make urgent 
conservation orders in an emergency situation. As 
a result, there could be impacts on the natural 
features and historic assets that we seek to 
protect in the MPAs. I therefore urge the 
committee to resist amendments 236 and 237. 

09:45 
We fail to see how amendment 238 would add 

value, because much of what it proposes is 
already in the bill. Section 76 places a requirement 
on ministers to send a draft order to any person 
who has an interest in, or who would be affected 
by, a marine conservation order. Section 77 
provides an exception, to allow urgent orders to be 
made without prior consultation, although those 
powers would of course be used only when 
absolutely necessary. Section 76 also provides a 
suitable basis for ministers to assess the likely 
impacts of a proposed order. To discharge the 
requirement, ministers would have to undertake an 
assessment of who would be affected by an order. 
Ministers will not make a marine conservation 
order without generally assessing the impacts that 
it will have. Amendment 238 would place ministers 
under a duty to assess not only economic impacts, 
but displacement impacts. I would obviously wish 
to be aware of displacement issues wherever 
possible, but assessment of displacement impacts 
is a lengthy process and, as the amendment 
would apply to urgent conservation orders, it 
would render them useless in many 
circumstances. For those reasons, I urge the 
committee to resist amendment 238. 

Karen Gillon: I listened carefully to what the 
minister said. If he will provide further information 
ahead of stage 3 on how he intends to implement 
the existing provisions in the bill, I will be happy 
not to press the amendments at this stage. 

Richard Lochhead: I am happy to do that. 

Amendment 236, by agreement, withdrawn. 

Amendment 237 not moved. 

Section 79 agreed to. 

After section 79 
The Convener: Amendment 238, in the name of 

Liam McArthur, was debated with amendment 
236. 

Liam McArthur: For the same reasons as 
Karen Gillon gave, particularly in relation to urgent 
orders, I would welcome further clarification from 
the cabinet secretary. However, I will not move the 
amendment at this stage. 

Amendment 238 not moved. 

Sections 80 and 81 agreed to. 

Section 82—Offences: contravening a marine 
conservation order 

The Convener: The next group is on marine 
protected areas: offences. Amendment 189, in the 
name of Robin Harper, is grouped with 
amendments 239, 190 and 240. 

Robin Harper (Lothians) (Green): Amendment 
189 simply seeks to ensure consistency between 
the penalties for offences in parts 3 and 4. 
Sections 25, 30, 36, 47 and 49 give details of the 
penalties that are applicable for contravening 
licence provisions, and every one of them provides 
for offences to be punishable by a fine not 
exceeding £50,000 on summary conviction and, 
on conviction on indictment, an unlimited fine, 
imprisonment for up to two years, or both. 
However, sections 82 and 83, which cover the 
offences of contravening a marine conservation 
order and offences relating to protected features of 
a nature conservation MPA, do not include a 
prison term as part of the suite of punishments. 

I hope that that is an oversight and that the 
cabinet secretary will take the opportunity to rectify 
the situation. I certainly hope that it is not an 
indication that he believes that environmental 
offences should be subject to lesser sanctions 
than other types of offence. Frankly, the 
punishments for environmental offences have 
historically been derisory, as has the sentencing. 
They are getting better, but removing the option of 
a custodial sentence from the suite of sanctions in 
relation to nature conservation MPAs and MCOs 
would represent a backward step in achieving 
appropriate sentencing for environmental 
offences. The possibility of a custodial sentence 
would represent how seriously we as a society 
now regard environmental offences. 

I move amendment 189. 

Stuart McMillan: Once again, amendments 239 
and 240 were lodged on behalf of the Scottish 
boating alliance, as were all the amendments that 
I lodged for consideration today. 
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Amendments 239 and 240 would put in place a 
proportionate fine—equivalent to that which I am 
informed was introduced into the UK Marine and 
Coastal Access Bill—for situations in which 
summary proceedings are used to pursue 
someone who is charged with an offence. 
Sections 82(2)(b) and 83(4)(b) already provide for 
an open-ended, and therefore potentially much 
larger, fine after conviction on indictment, which 
seems a more appropriate court procedure for 
offences for which a high level of fine is 
envisaged. 

Bill Wilson (West of Scotland) (SNP): I find 
amendments 239 and 240 very alarming indeed. I 
have long believed that the fines for companies 
and businesses are often far too low and 
frequently do not cover the profit that is made from 
the illegal act. Reducing fines in conservation 
areas to £5,000 might actually encourage people 
to seek to make profit, because the profit would be 
higher than the fine. Therefore, I urge Stuart 
McMillan not to move amendments 239 and 240, 
which I think are an invitation to damage the 
environment in the name of profit. 

Richard Lochhead: Amendments 189 and 190 
would provide courts with the ability to imprison 
any person who was found guilty of contravening a 
marine conservation order or damaging a 
protected feature of a nature conservation MPA. 
However, the penalties that are currently provided 
in sections 82 and 83 are consistent with the 
penalties for committing an offence against 
protected European species and habitats in 
Scottish or UK waters, which are similar 
conservation offences. We believe that 
consistency with existing conservation penalties is 
a better guide for the conservation offences in the 
bill than consistency with penalties for marine 
licensing offences, as is proposed in amendments 
189 and 190. We also believe that the possible 
imposition of a significant fine is sufficient penalty 
for the offences relating to MPAs. Therefore, I ask 
the committee to resist amendments 189 and 190. 

On amendments 239 and 240, sections 83 and 
84 provide for maximum fine levels of £50,000 
following summary conviction for the offences of 
damaging features or assets of an MPA. As Bill 
Wilson said, amendments 239 and 240 would 
reduce that figure to £5,000, but they would leave 
unchanged the penalty of an unlimited fine 
following conviction on indictment. An important 
point is that amendments 239 and 240 would not 
reduce the penalty that might be imposed but 
would simply require all more serious cases to be 
taken on indictment. I do not think that that would 
be appropriate. I believe that the bill currently 
strikes the right balance by allowing a sheriff to 
impose a fine of up to £50,000 following summary 
conviction. Therefore, I urge the committee to 
resist amendments 239 and 240 also. 

Robin Harper: It strikes me that we are allowed 
to do better than the minimum that is suggested in 
European Union directives. In my view, it would be 
more sensible to bring up all our sentencing to the 
highest level that is set out in the bill rather than to 
leave out those sentences for offences that involve 
MPAs and MCOs. There is nothing to prevent us 
from doing that. Therefore, I ask the cabinet 
secretary to reconsider his attitude to those 
offences. 

I am not sure how much good I will do by 
pressing my amendments. I hope that my doing so 
will not prevent the cabinet secretary from 
agreeing to consider whether it might not be better 
to have consistency across the board rather than 
the current inconsistency between European 
legislation and our legislation. 

I am minded to press amendment 189. 

The Convener: The question is, that 
amendment 189 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 189 disagreed to. 

Section 82 agreed to. 

Section 83—Offences relating to protected 
features of a Nature Conservation MPA 

The Convener: Will Stuart McMillan move 
amendment 239? 

Stuart McMillan: As I looked round the table 
when I spoke to amendments 239 and 240, I could 
see that they had no support whatsoever— 

Karen Gillon: Stuart McMillan is very 
perceptive. 

Stuart McMillan: Therefore, I will not move 
them. 

Amendment 239 moved—[Karen Gillon]. 

The Convener: The question is, that 
amendment 239 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 239 disagreed to. 

Amendment 190 not moved. 

Section 83 agreed to. 

Section 84—Offences relating to marine 
historic assets 

Amendment 240 moved—[Karen Gillon]. 

The Convener: The question is, that 
amendment 240 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 240 disagreed to. 

Section 84 agreed to. 

After section 84 

Amendment 241 not moved. 

Section 85—Exceptions to offences under 
section 82, 83 or 84 

The Convener: The next group is on marine 
protected areas: exceptions to offences under 
sections 82, 83 and 84. Amendment 242, in the 
name of Robin Harper, is grouped with 
amendments 75, 243, 76, 77 and 93. 

Robin Harper: Section 85 as drafted means 
that it is not an offence to contravene a marine 
conservation order, or to carry out a prohibited act 
in an MPA, which hinders the stated conservation 
objectives for the area, if it is done in the course of 
fishing. I find that exception extraordinary and 
unacceptable. Why should one industry be given 
such a get-out clause, especially considering that 
it is the industry that is most to blame for creating 

the parlous situation in the marine environment 
that we are trying to rectify through the bill? If the 
answer is that it is because of the common 
fisheries policy and historical fishing rights, 
amendment 242, which is supported by Scottish 
Environment LINK, would deal with that situation 
without giving the industry carte blanche to act 
with complete disregard for MPAs and their 
conservation orders. 

It is commonly believed that there are historical 
fishing rights between 6 and 12 nautical miles, 
which means that non-UK vessels cannot be 
charged under UK law if they are in compliance 
with the CFP. Therefore, the Scottish fleet should 
not be subject to different rules that would be seen 
as adversely discriminatory. However, there is no 
justification for such a defence within 6 nautical 
miles or in areas between 6 and 12 nautical miles 
in which there are no historical fishing rights. 
Therefore, amendment 242 would limit the 
defence, so that it would be applicable only 
between 6 and 12 nautical miles where there are 
historical fishing rights. 

I am pleased that the cabinet secretary has 
lodged an amendment that will bring the Scottish 
bill into line with the UK bill. However, I want the 
defence to be as limited as far as possible from 
the outset and not to have to wait for a change to 
the CFP. The committee stated in its stage 1 
report that it did not believe that the additional 
protection for sea fishing was necessary. 

I move amendment 242. 

Richard Lochhead: I will speak first to 
amendments 75 and 93. Section 85(2) includes a 
defence that is applicable to offences of damaging 
an MPA or contravening a marine conservation 
order. The defence operates if a person can show 
that the act in question was done for the purpose 
of sea fishing and that its effect could not have 
been reasonably avoided. 

We have taken care to ensure that section 85(2) 
provides a defence only in respect of responsible 
actions. The defence is included in the bill to 
maintain a level playing field between our 
fishermen and foreign vessels. At present, the 
common fisheries policy limits our ability to use 
domestic legislation to control foreign fishing 
vessels. Imposing an offence that could be 
committed only by our fishermen would leave 
them at a disadvantage compared with foreign 
fishermen, without necessarily adding anything to 
the protection of an area.  

10:00 
Amendment 75 introduces a new power for 

Scottish ministers to vary or remove the defence 
by order in Parliament. It provides the flexibility to 
respond to, for instance, the reform of the common 
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fisheries policy, and I would intend to use the 
power only when the circumstances are right and 
when I can be sure that there would indeed be a 
level playing field. Amendment 75 also delivers 
consistency across the UK, which Robin Harper 
alluded to. 

Amendment 93 is consequential on amendment 
75. It ensures that any order made would be 
subject to affirmative resolution procedure. 

Amendments 242 and 243 are an attempt to 
tighten section 85 and restrict the defence there. I 
am not convinced that that is a sensible approach. 
It would remove the defence completely within 6 
nautical miles and mean that it applies only in 
parts of the sea within 6 and 12 nautical miles. I 
am content that the defence that is set out in the 
bill, with the addition of amendment 75, provides 
for a balanced approach to the issue and delivers 
consistency across the UK, following a similar 
debate in the UK Parliament. Amendments 242 
and 243 would not achieve that consistency, and I 
urge the committee to resist them. 

Amendment 76 is a technical amendment that 
replaces the term “marine structure” with the more 
appropriate term “marine installation”. Amendment 
77 seeks to narrow the range of those defences in 
section 86 for circumstances in which damage to 
the MPA is unavoidable due to the need to save 
lives to secure the safety of a vessel, aircraft or 
marine structure. The amendment would remove 
the defence where the act in question was to 
prevent damage to a vessel or cargo. 

Karen Gillon: Why should that defence be 
removed? If, for example, a vessel were to be 
damaged and oil were to be released into the 
environment, that could be more dangerous than 
the alternative. 

Richard Lochhead: Largely, it is because 
preventing damage to ships or cargoes is a 
commercial matter for ship owners, and those 
owners are responsible for ensuring that their 
ships and cargoes are fully and properly insured 
against loss or damage. Removal of the defence 
will not interfere with the rights of a vessel master 
to take whatever action they need to take in order 
to secure the safety and lives of crew and other 
persons at sea. 

Karen Gillon: If a vessel were to be damaged 
and oil were to be released from the vessel as a 
result of the fact that it was not taken away from 
the site, would that not be more environmentally 
damaging than the alternative? Would we not want 
to encourage the removal of the vessel? 

Richard Lochhead: Section 86(1)(iii) says that 
the defence involves the person proving that the 
offence was carried out for the purpose of  
“preventing damage to any vessel or its cargo”. 

I am not sure that we are talking about the same 
circumstances in the case study that you are 
giving. I would be happy to write to you before 
stage 3, if that would be helpful. 

Bill Wilson: Perhaps, in the case that Karen 
Gillon has in mind, there might be some overlap 
between securing the safety of a vessel, which is 
covered in 86(1)(ii), and preventing damage to a 
vessel. That would mean that such action would 
still be covered by a defence. Is there such an 
overlap between subsections (ii) and (iii)? 

Elaine Murray (Dumfries) (Lab): The Scottish 
Fishermen‟s Federation has raised a concern 
about amendment 75. The concern relates not to 
the fact that the amendment allows the minister to 
revoke the fishermen‟s defence by order, but to 
the fact that there is no indication of the 
circumstances under which such an order could 
be laid. The SFF feels that that should be included 
in the primary legislation. The reassurances that 
were given at Westminster in relation to that power 
were rather vague. Could you give a more firm 
reassurance, minister? 

Richard Lochhead: The reassurance should be 
given by amendment 93, which is consequential 
on amendment 75. It ensures that any order that is 
made would be subject to affirmative resolution 
procedure, which means that it would be 
scrutinised by the Parliament. 

Elaine Murray: So, it will be debated in 
Parliament and the opportunity to take evidence 
and so on will be made available. 

Richard Lochhead: Yes. 

Robin Harper: The issue is not one of 
inconsistencies or problems with European law, 
but whether the fisheries defence should be 
allowed. I will test the waters, so to speak, by 
pressing amendment 242. 

The Convener: The question is, that 
amendment 242 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP)  

The Convener: The result of the division is: For 
0, Against 8, Abstentions 0. 

Amendment 242 disagreed to. 

Amendment 75 moved—[Richard Lochhead]—
and agreed to. 
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Amendment 243 not moved. 

Section 85, as amended, agreed to. 

Section 86—Prohibited act taken in an 
emergency 

Amendment 76 moved—[Richard Lochhead]—
and agreed to. 

Amendment 77 moved—[Richard Lochhead]. 

The Convener: The question is, that 
amendment 77 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Morgan, Alasdair (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP)  

AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab)  

ABSTENTIONS 
McArthur, Liam (Orkney) (LD) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 1. 

Amendment 77 agreed to. 

Section 86, as amended, agreed to. 

Section 87—Marine management schemes 

The Convener: The next group is on marine 
protection and enhancement: marine management 
schemes. Amendment 168, in the name of Bill 
Wilson, is grouped with amendments 169, 170 and 
191. 

Bill Wilson: Post-designation, it is essential that 
conservation objectives are used to develop the 
marine management schemes for each MPA. For 
MPAs to be successful, they will have to be clearly 
understood. It is vital that people understand 
clearly what may, or may not, be done within an 
MPA. People need to understand that activities 
that do not impinge on an MPA‟s objectives will 
not be prohibited. If we are to win support for 
MPAs, it is essential to show that they are 
essential for marine health—and therefore 
economic health—and that they are not catch-alls 
or acts of prohibition. We must show that their 
purposes are specifically defined. It is for those 
reasons that I lodged amendments 168 to 170.  

I move amendment 168. 

Elaine Murray: The purpose of lodging 
amendment 191 is a straightforward one. Section 
89 places a duty on the relevant authorities to 
consult Scottish Natural Heritage. Amendment 191 

would place a duty on those authorities to “have 
regard to” any advice that SNH gives. 

Richard Lochhead: I understand that, with 
amendments 168 to 170, Bill Wilson is trying to 
provide for greater transparency in the objectives 
and management of the MPAs. However, I do not 
believe that requiring all MPAs to have a 
management scheme is the best way to achieve 
transparency.  

Management schemes are only one of several 
tools that can be used to achieve the objectives in 
designating an MPA. Management schemes can 
be bureaucratic and resource intensive. They are 
not used in every single case but tend to be used 
in cases where there is controversy of some sort. 
At stage 3, I will be happy to look again at the 
information that is published with a designation 
order and at how that can be done to ensure that 
the objectives of an MPA are clear to the public, 
as Bill Wilson requested. On that basis, I would be 
grateful if he seeks leave to withdraw amendment 
168 and does not move amendments 169 and 
170. 

Amendment 191 would insert into section 89 a 
new subsection that would require authorities to 
“have regard to any representations made … by Scottish 
Natural Heritage under subsection (1).” 

However, subsection (1) already contains a duty 
on authorities to consult SNH, and it is implicit in 
every statutory duty to consult that regard must be 
had to a consultee‟s responses. It is therefore 
unnecessary to add the new subsection. Doing so 
would reflect oddly on other statutory provisions 
on consultation that include nothing of that nature. 
On that basis, I urge Elaine Murray not to move 
amendment 191. 

Bill Wilson: I am happy to accept the cabinet 
secretary‟s assurances that he will consider 
matters further, and I look forward to meetings 
with him to discuss matters in more detail. 
Therefore, I seek leave to withdraw amendment 
168. 

Amendment 168, by agreement, withdrawn. 
Amendments 244, 245, 169, 246 and 170 not 

moved. 
Section 87 agreed to. 
Section 88 agreed to. 

Section 89—Marine management schemes: 
consultation etc 

Elaine Murray: Given the assurances that the 
cabinet secretary has given on the record, I will 
not move amendment 191. 

Amendment 191 not moved. 
Section 89 agreed to. 

Section 90 agreed to. 
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After section 90 

The Convener: The next group is on marine 
protection and enhancement: nature conservation 
MPAs—duty to review achievement of stated 
objectives. Amendment 247, in the name of Elaine 
Murray, is the only amendment in the group. 

Elaine Murray: Currently, there is no 
requirement for the sites in question to be 
monitored but, without monitoring, it will almost 
certainly be impossible for the Scottish ministers to 
report on the extent to which the stated 
conservation objectives have been achieved. 
Amendment 247 will introduce a requirement to 
carry out appropriate monitoring of nature 
conservation MPAs by directing the appropriate 
statutory conservation body to do so. 

The committee‟s stage 1 report stated: 
“The Committee recommends that the Cabinet Secretary 

consider the merits of the Bill requiring MPAs to be 
regularly monitored and reviewed following designation.” 

The statutory conservation body—SNH or the 
Joint Nature Conservation Committee—will be 
required to assess the extent to which the 
conservation objectives of the designated MPA 
have been achieved. It may also assess the 
contribution of any relevant marine management 
schemes to the objectives. The review must take 
place every five years. 

I move amendment 247. 

Bill Wilson: It is important that we have a 
monitoring system in place, because it is clear that 
setting up MPAs and not monitoring them would 
make no sense. We all know about mackerel 
migrations, for instance. It would be rather silly to 
have an MPA that is in the wrong place because 
species have moved. I hope that a clear statement 
will be made on the intent to monitor. 

Liam McArthur: I echo what Elaine Murray and 
Bill Wilson have said. We may have different 
concerns that we want to be captured in a review, 
but the only way of achieving that and providing an 
element of assurance for those affected is through 
a review system. A five-yearly review seems to be 
in line with precedent. 

Richard Lochhead: Section 91 already 
provides for the Scottish ministers to report to 
Parliament, including on the extent to which the 
stated conservation objectives of an MPA have 
been met. Reporting will be done at six-yearly 
intervals, beginning in 2012. In practice, that will 
involve a programme of monitoring so that the 
reporting duty can be properly met. The process 
will be led by Marine Scotland, and there will be 
input and support from SNH, the JNCC and others 
who can contribute reliable scientific data. 

The amendment would require additional 
monitoring that is above and beyond what section 
91 requires. Further, it would require an 
assessment on a different timescale from the one 
in section 91, which could lead to more duplication 
and additional bureaucracy. As monitoring is 
already an integral part of the bill, I urge the 
committee to resist the amendment. 

Between now and stage 3, I am happy to reflect 
on the concerns from several members about the 
monitoring mechanisms and to discuss whether 
we should toughen the bill. However, I hope that I 
have assured members that monitoring will be in 
place and that ministers will report to Parliament 
on the results of that. 

10:15 
Elaine Murray: The committee discussed the 

subject at stage 1 and expressed a number of 
concerns, which have been articulated today. I 
appreciate the opportunity for further discussion 
with the cabinet secretary before stage 3 on the 
intention to lodge an amendment, if that is 
possible. Given that we might find something more 
appropriate, I am content not to press amendment 
247. 

Amendment 247, by agreement, withdrawn. 

Section 91—Reports to Parliament 

The Convener: The next group is on definitions. 
Amendment 175, in the name of the cabinet 
secretary, is grouped with amendments 79 to 81, 
87, 176, 90, 91, 94, 95 and 177. 

Richard Lochhead: The amendments are 
minor and technical. Amendments 175, 79, 80, 
176 and 94 will ensure that references to the UK 
Marine and Coastal Access Act 2009 are phrased 
appropriately throughout the bill. 

Amendment 95 will insert a definition of “marine 
installation” in section 146. Amendment 90 will 
remove the definition of that term from section 
141. 

Amendments 87 and 91 will bring the Scottish 
provisions on enforcement into line with the UK 
act. 

Amendment 177 will insert the definition of “UK 
marine area” into section 146. 

Amendment 81 will insert a definition of the term 
“animal” for the purposes of part 4. That definition 
will ensure that all stages of an animal‟s life cycle 
are included in the definition of an animal, 
because it might be necessary to protect an 
animal at one of its immature life-cycle stages—for 
instance, when animals are in the form of eggs or 
larvae. 

I move amendment 175. 
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The Convener: Members have no comments. 
Does the cabinet secretary have anything to add? 

Richard Lochhead: I hope that I am not asked 
any questions. 

Amendment 175 agreed to. 

Amendments 248 to 250 not moved. 

The Convener: The next group is on marine 
protected areas: reports to Parliament. 
Amendment 192, in the name of Liam McArthur, is 
the only amendment in the group. 

Liam McArthur: I have pleasure in speaking to 
amendment 192, which would introduce the 
welcome concept of learning through doing. 
Section 91(3) requires ministers to report on the 
extent to which an MPA‟s stated conservation 
objectives have been achieved. International best 
practice has established the need for that 
evaluation process to involve testing assumptions, 
learning from the results of such testing and 
subsequently revising and improving management 
practices where appropriate. In the brave new 
world, we are all to call that adaptive 
management, but I much prefer the concept of 
learning through doing. I encourage colleagues to 
follow international best practice by supporting the 
amendment. 

I move amendment 192. 

The Convener: I call the cabinet secretary—
[Interruption.] 

Richard Lochhead: I am sorry, convener—I am 
suffering a wee bit as I have a cold coming on. 

I agree in principle that it would be sensible to 
amend section 91 to provide that reports to 
Parliament should include details of any 
amendments to marine conservation orders or 
marine management schemes, so I thank Liam 
McArthur for lodging amendment 192. However, 
the amendment is limited to changes that result 
from monitoring. It might be preferable to take a 
more comprehensive approach of reporting all 
amendments to MCOs and management schemes 
from all causes. I am willing to lodge a stage 3 
amendment to develop Liam McArthur‟s proposal, 
perhaps in a different format, if he agrees to 
withdraw amendment 192. 

Liam McArthur: I welcome the cabinet 
secretary‟s embrace of learning through doing and 
his wish to learn more through doing more. On 
that basis, I will not press amendment 192. 

Amendment 192, by agreement, withdrawn. 

Amendments 171 to 173 moved—[Richard 
Lochhead]—and agreed to. 

Section 91, as amended, agreed to. 

Section 92—Grant of certain licences under 
Wildlife and Countryside Act 1981 

Amendments 79 and 80 moved—[Richard 
Lochhead]—and agreed to. 

Section 92, as amended, agreed to. 

Section 93 agreed to. 

Section 94—Interpretation of Part 4 

Amendment 81 moved—[Richard Lochhead]—
and agreed to. 

Amendment 251 not moved. 

Section 94, as amended, agreed to. 

After section 94 
The Convener: The next group is on marine 

litter strategy. Amendment 272, in the name of 
Robin Harper, is the only amendment in the group. 

Robin Harper: Amendment 272 would require 
the Scottish ministers to develop and co-ordinate a 
comprehensive strategy to deal with the problem 
of marine and coastal litter. 

Earlier this year, I lodged motion S3M-3900, 
which called for such a strategy. I was pleased 
that the motion received cross-party support, 
including support from Elaine Murray. The 
committee commented on marine litter in its stage 
1 report and invited the cabinet secretary 
“to clarify whether he considers current enforcement 
provisions on marine littering are sufficiently robust”. 

Current provisions are not sufficiently robust, 
which is unfortunate. Despite excellent voluntary 
schemes, such as the fishing for litter initiative, 
levels of marine litter continue to rise throughout 
the UK and are at an all-time high. In the context 
of the highest levels of marine litter that have ever 
been recorded, Scotland has the highest density in 
the UK. The results of last year‟s excellent 
beachwatch survey, which was carried out by the 
Marine Conservation Society, showed that our 
sewage-related debris levels are three times the 
national average. Most embarrassing, the highest 
point source is the general public. 

As the Solway Firth Partnership said when it 
gave evidence to the committee, 
“The issue needs resourcing, and an organisation needs to 
be prepared to take responsibility.”—[Official Report, Rural 
Affairs and Environment Committee, 22 June 2009; c 
1786.] 

Similar arguments have been made by the Marine 
Conservation Society and Surfers Against 
Sewage. Both organisations have campaigned 
hard on the issue for many years and are currently 
running popular online petitions that call for a 
strategic approach to be delivered by a lead 
organisation. 
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Amendment 272 would put the required 
responsibility for developing and implementing a 
marine and coastal litter strategy on the Scottish 
ministers, who have powers to deal with the main 
point sources and to co-ordinate the various 
organisations that would play a part in reducing 
marine littering. The objective of the strategy 
would be 
“to reduce the total load of marine litter in the marine 
environment, and ensure that the properties and quantity of 
marine litter is such as to be below a level which causes an 
adverse impact on— 

(a) the health of the marine environment, 

(b) navigational safety.” 

The Scottish ministers would have to consult all 
relevant stakeholders during the drafting of the 
strategy and report to the Parliament on its 
progress every two years. 

We need to step up our game and change our 
approach. In the marine strategy framework 
directive, a descriptor of good environmental 
status is: 

“Properties and quantities of marine litter do not cause 
harm to the coastal and marine environment.” 

The bill is the best place for enabling legislation to 
achieve such a status. Not only is marine and 
coastal litter unsightly, it is strangling our seas. 
Some 94 per cent of all North Sea fulmars have 
some sort of plastic in their stomachs and 144 
marine species have suffered from entanglement. 
We need to change our approach to tackling the 
issue and a co-ordinated strategy, led by 
ministers, is the best way to achieve that. 

I move amendment 272. 

Liam McArthur: Having been responsible for 
raising the issue of marine litter at stage 1, and in 
light of the recommendation in the committee‟s 
stage 1 report, I am inclined to support the 
principle behind amendment 272. Given the 
evidence about the increasing amounts of marine 
litter, notwithstanding the efforts to deal with it that 
Robin Harper mentioned, there is a need for more 
effective co-ordination. I am a little concerned by 
some of the wording in the amendment—in 
particular, subsection (4) appears to be rather all-
encompassing—so I will be interested to hear 
what the cabinet secretary says. I encourage him 
to consider what can be done on the issue ahead 
of stage 3. 

John Scott: I agree with what Robin Harper and 
Liam McArthur have said. As MSP for Ayr, which 
is in effect a maritime constituency, I know that we 
have enormous amounts of litter on our beaches 
in Ayr and, I think, across Scotland. If something 
can be done, it is certainly time that we addressed 
the issue. I am not sure that amendment 272 is 
necessarily the right way of going about that, but I 

would certainly be grateful if the minister could 
introduce provisions at stage 3 that might at least 
start to address the problem. 

Peter Peacock (Highlands and Islands) (Lab): 
As others have said, Robin Harper has raised an 
important issue of principle. I completely 
understand what he is trying to achieve by 
amendment 272, but I am not clear that it would 
achieve what he is hoping for. For example, 
subsection (2) would require ministers to set out a 
strategy to 
“ensure that the properties and quantity of marine litter is 
such as to be below a level which causes an adverse 
impact”, 

but I am not sure that, in legal terms, a strategy 
could ensure that that would happen. The 
amendment is unclear about who would do the 
work to remove the litter, how that would be done 
and how the work would be funded. Like Liam 
McArthur, I think that more work requires to be 
done on this important issue, so I will be interested 
to hear what the cabinet secretary says. I hope 
that something further can be done to clarify the 
matter at stage 3. However, I do not think that 
amendment 272 fits the bill. 

Elaine Murray: As Robin Harper said, I signed 
his motion earlier in the year and—like Liam 
McArthur, John Scott and Peter Peacock—I 
support the idea of a marine litter strategy. 
However, I have concerns about introducing 
provisions at stage 2 that we cannot take evidence 
on and examine in detail. Like others, I am also 
not convinced that amendment 272 would 
necessarily do what we want it to do. I am a bit 
concerned—as I said last week about the surfing 
amendments—about introducing major policy 
changes at stage 2 on which we have not had the 
chance to do the stage 1 investigation of evidence. 
However, I would like to hear what the cabinet 
secretary intends to do about a marine litter 
strategy, because we definitely need to take the 
issue seriously. 

Richard Lochhead: I share Robin Harper‟s 
view and the view of committee members that 
marine litter is a significant problem. As we all 
know, anyone who walks on any Scottish beach 
will come across a variety of items within a matter 
of yards. I participate in beach clean-up projects in 
Spey Bay and Lossiemouth in my constituency 
and I am sure that members who represent 
coastal constituencies do likewise in their areas. 

Let me put on record that I am happy to develop 
a marine litter strategy for Scotland. My initial 
thoughts are that we will develop the strategy in 
partnership with stakeholders, including the 
Marine Conservation Society, whose 
representative Calum Duncan is in the public 
gallery. I should say that we have allocated 
£10,000 to the Marine Conservation Society for its 
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cool seas campaign in 2010. According to the 
beachwatch survey that the society carries out 
every year, there were 2,581 items of litter per 
kilometre on the Scottish beaches that were 
surveyed in 2008. We all agree that that is wholly 
unacceptable and we must take action to address 
it. In my view, the development of a litter strategy 
will help the implementation of the marine strategy 
framework directive and the achievement of good 
environmental status. 

10:30 
However, devolved powers for marine litter are 

limited to litter sourced from land. A significant 
amount of litter comes from ships, and the 
prevention and control of such marine pollution are 
reserved to the UK Government. The Parliament 
therefore cannot legislate on marine litter from 
ships, nor can we control international litter, which 
floats across the sea to Scottish shores from other 
countries. For those reasons, I see little point in 
having a duty to have a litter strategy in the bill.  

Nonetheless, we will all agree that the split 
between devolved and reserved issues should not 
prevent us from talking to our neighbours about 
marine litter and its impacts. I ask Robin Harper 
not to press his amendments, but I give a 
commitment to the committee that we will take 
forward a marine litter strategy. We look forward to 
the input of the committee, of Robin Harper and of 
other members with an interest in the issue. 

Robin Harper: I derive great comfort from the 
unanimous view of the committee that there is a 
problem to be addressed and from the minister‟s 
commitment to producing a strategy, which is what 
the amendment is basically about. 

As far as seaborne litter, or jetsam, is 
concerned, we could do more to encourage ships 
to land litter when they come into foreign ports. I 
ask the minister to address the issue in some way 
in the strategy. 

I am content to withdraw the amendment on the 
grounds that work is being done, and we can 
always return to the issue at stage 3 if that seems 
best. 

Amendment 272, by agreement, withdrawn. 

The Convener: The next group is on cetacean 
sanctuary. Amendment 273, in the name of Robin 
Harper, is the only amendment in the group. 

Robin Harper: Amendment 273 names the 
entire Scottish marine area as a cetacean 
sanctuary. Scotland‟s waters are home to more 
than 20 varieties of cetacean, including harbour 
porpoises; common bottlenose, striped, Risso‟s 
and Atlantic white-sided dolphins; and minke, pilot 
and killer whales. Less-common sightings include 
humpback, fin and sperm whales. 

I acknowledge the relatively high level of legal 
protection that is already provided for cetaceans in 
our waters, but despite that, cetaceans face a 
growing number of problems. Designating our 
waters as a cetacean sanctuary is designed to 
address those issues in three ways. First, such a 
designation would highlight the importance of 
Scotland‟s seas to cetaceans, and it could attract 
new research funding. Lack of scientific 
understanding continues to hamper our 
conservation efforts. Entanglement and acoustic 
disturbances remain real problems, about which 
we actually know very little. The introduction of a 
proper strategy to deal with marine litter will help 
with the entanglement issue, but an increase in 
research funding is also essential. If designating 
our waters as a cetacean sanctuary would help, I 
am all for it. Subsection (2) of the new section that 
amendment 273 would introduce would assist with 
that, and with increasing our knowledge and 
understanding of how our activities can impact on 
cetacean welfare. 

Secondly, the measure would be a huge boon 
for the ever-growing ecotourism industry. Whales 
and dolphins are Scotland‟s number 1 wildlife 
tourist attraction, and the potential for the Scottish 
industry is huge. In rural areas, whale and dolphin 
watching can provide as much as 12 per cent of 
local income, with wildlife tourism operators being 
mostly local people. Each operator supports up to 
five full-time equivalent jobs. Globally, the whale-
watching industry is estimated to be worth 
$2.1 billion, and it is enjoyed by more than 
13 million people in more than 119 countries every 
year. 

That brings me neatly to my third objective. By 
designating our waters in the way that I propose 
and by highlighting the importance of cetaceans, 
we will be sending a message to the few countries 
that continue to hunt whales and slaughter 
dolphins. We will be making it clear that we find 
their behaviour unacceptable, and we can show 
them that these animals are worth more alive than 
dead. There needs to be a real international effort 
to step up cetacean protection. 

I fully support the idea of marine reserves on the 
high seas. The whales that are slaughtered by 
Norway, the Faroe Islands and Iceland—which 
recently upped its quota because, apparently, 
minke whales are also to suffer the consequences 
of the banking crisis—are the whales that visit our 
waters. We must make it clear that cetaceans are 
a key element of the ecology of our oceans. Their 
numbers, overall, have reduced so much that no 
hunting of any species can be justified on any 
grounds whatsoever. 

We should give our coastal communities a boost 
through tourism, increase our understanding of, 
and research into, cetaceans and make it clear 
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that in Scotland‟s waters those animals are valued 
more alive than dead and will, therefore, receive 
the best levels of protection that we can provide. 

I move amendment 273. 

Peter Peacock: I completely understand what 
Robin Harper is trying to achieve. I can watch 
bottlenose dolphins just a few miles from where I 
live, and I appreciate the magnificence of those 
creatures and many others and the need to do as 
much as we can to protect them. I wish that Robin 
Harper had spoken to us all about this a good deal 
earlier so that we could have worked collectively 
on something that would achieve his objectives. 

However, I fear that his amendment 273 would 
not achieve anything. It is actually rather curious. It 
would certainly say that Scotland‟s waters are a 
cetacean sanctuary, but it seems that that is all 
that it would do. I am not sure what the purpose of 
the amendment is if it would not have any practical 
effect. 

The second part of amendment 273 seems to 
involve some sort of self-reporting system. It talks 
about action that 
“may have resulted, or may have been likely to have 
resulted in the unintentional killing or injury of a cetacean” 

but it does not talk about disturbance, unless we 
are to assume that disturbance equals injury. I am 
not clear, therefore, that the amendment would 
give cetaceans any more practical protection than 
they would have under other provisions in the bill. 

It might be that the objectives could be met by 
another amendment at stage 3, but I do not think 
that amendment 273 would have the effect of what 
Robin Harper seeks to achieve. 

Elaine Murray: I share concerns about the 
hunting of cetaceans and so on and I understand 
what Robin Harper wants to achieve. However, I 
am not sure whether the term “sanctuary”, is 
defined in law. Would designating an area as a 
sanctuary ensure that issues of entanglement, 
acoustic problems and so on would actually be 
addressed?  

I echo what Peter Peacock said about the issue 
being raised late in the day. We have not had time 
to consider the best way in which to take it 
forward.  

I wish that international pressure would change 
the minds of countries that still hunt whales but, 
unfortunately, they have been extremely resistant 
to international pressure in the past and I am not 
sure that the designation of the Scottish marine 
area as a cetacean sanctuary would impact much 
on their views. 

John Scott: I agree with Peter Peacock, Elaine 
Murray and, indeed, with Robin Harper in terms of 
the concept behind amendment 273, but I am not 

certain that the amendment necessarily gets the 
approach right, and we have heard no evidence 
on the matter. It ties in with the overall issue of 
protection of some of our endangered species, 
such as the ones that sea anglers seek to catch. I 
am enthralled by the concept but I am not sure 
how we can take the matter forward. The cabinet 
secretary might have some ideas. 

Liam McArthur: I echo Elaine Murray‟s 
sentiments about the hunting of cetaceans and 
agree with others that the matter has been raised 
late in the day. Proposed new subsection (2) 
offers some potential to tighten up the situation 
and perhaps achieve something through the 
reporting mechanism, but I am struggling to see 
that it provides any more protection than is already 
provided under European legislation. Like John 
Scott, I wonder whether the cabinet secretary 
might be able to pull a rabbit out of a hat. 

Karen Gillon: Or a dolphin. 

We should perhaps report back to the 
Standards, Procedures and Public Appointments 
Committee. At this stage in our deliberations, it is 
too late for us to consider fully the amendments 
that have been lodged. They are on important 
issues, but we have not been able properly to take 
evidence on them in the timeframe that has been 
available to us. Perhaps we need to flag up issues 
in respect of stage 1 to that committee. 

I would be happy to support a measure that 
would do something practical to protect cetaceans, 
but I am not convinced that amendment 273 would 
do that. Like Elaine Murray, I am not convinced 
about what proposed new subsection (1) would do 
or what it would mean, other than being a nice 
wee phrase. What would it actually achieve? 
Proposed new subsection (2) would not be 
sufficiently robust to provide any protection to 
anybody because it would rely on people‟s good 
will. If somebody has gone to the bother of injuring 
or killing a cetacean, their good will might not be 
as forthcoming as the amendment suggests. If we 
want to do something to protect cetaceans, it 
would need to be more stringent than what is 
proposed in amendment 273. Like other members, 
I am not sure how we will achieve that ahead of 
stage 3, given our inability to take further evidence 
at this late stage in the proceedings. 

Bill Wilson: I certainly would not disagree with 
any of Robin Harper‟s stated aims and I agree with 
most of what he said. However, I have one 
concern. We hope to exploit the seas for 
renewable energy through wave, wind and tidal 
power, which have acoustic effects, the exact 
nature of which are not yet known, so I am 
concerned about the whole of Scotland‟s seas 
becoming a sanctuary. We might find that we 
could not create wave, wind or tidal power sources 
if the whole of Scotland‟s seas were to be a 
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cetacean sanctuary. If there was a dolphin in the 
area that we wanted to develop, we would lose 
that opportunity. We need a better understanding 
of exactly what we intend to achieve and of the 
acoustic effects of wave, wind and tidal power. 

The Convener: Over to you, cabinet secretary. 
Do you have the rabbit in your hat? 

Richard Lochhead: I fear that I do not have a 
rabbit or a porpoise in my hat. 

Amendment 273 proposes that the bill should 
include a declaration that the Scottish marine area 
be designated as a cetacean sanctuary for 
porpoises, dolphins and whales. The committee 
and the Scottish Government want to protect 
Scotland‟s spectacular marine wildlife and the 
benefits that they bring, such as expanding 
ecotourism. However, we do not think that such 
designation by itself would create any new legal 
duties and we cannot see what added value it 
would offer. Cetaceans already enjoy the highest 
levels of legal protection and are protected under 
the European Union habitats directive. The 
habitats regulations make it a criminal offence to 
commit acts that result in the deliberate or 
reckless killing, injuring, taking or disturbance of 
cetaceans in all waters out to 200 miles. 

The second subsection that amendment 273 
would insert would add a requirement to report to 
Scottish Natural Heritage the unintentional or 
incidental killing or injuring of cetaceans. That is 
already covered by the habitats directive and is 
delivered through the United Kingdom cetacean 
bycatch monitoring scheme, which employs 
independent scientists to collect information on 
incidental killing in our fisheries. It is not clear what 
value the subsection would add to the process that 
already exists. In addition, it would be extremely 
difficult to enforce such a reporting requirement in 
practice, especially considering that much of the 
incidental killing is likely to occur at sea. 

I appreciate why Robin Harper would think that 
having a cetacean sanctuary might encourage 
ecotourism, but the fact is that ecotourism and 
dolphin watching, which Peter Peacock and I 
enjoy in the Moray Firth, is already taking off in 
Scotland. 

Designation of our waters as a sanctuary might 
also discourage key marine industries, as Bill 
Wilson suggested, including marine renewables 
and oil and gas, from exploiting the unique 
opportunities that are offered in our waters. They 
might seek out alternative locations, such as 
Portugal, Ireland or Norway, which have no similar 
designations. 

For all those reasons, I ask the committee to 
resist amendment 273. 

Robin Harper: I thank the cabinet secretary for 
his remarks. Amendment 273 was in no way 
meant to present problems for the offshore wind 
and wave industry; it is about intentional harm and 
killing. I was quite clear in my mind that all these 
protections exist. The amendment is about 
badging our legislation with a simple statement 
that would attract international acclaim and make 
clear that its point is to protect the overall ecology 
of our seas, not just whales. 

Given that committee members and the cabinet 
secretary have evinced considerable sympathy for 
the purpose of the amendment, I will not press it. I 
bought a bottle of champagne yesterday, hoping 
to open it after 5 o‟clock today, but I will not do 
that. I shall save it for stage 3, because I will lodge 
an amendment at that stage in the hope that some 
form of words can be found that will not further 
complicate matters, but will give the bill a really 
good badge and encourage the rest of the world to 
realise how important whales are. 

Amendment 273, by agreement, withdrawn. 

10:45 
The Convener: The next group is on protection 

of marine European protected species. 
Amendment 274, in the name of Robin Harper, is 
the only amendment in the group. 

Robin Harper: It is important that the committee 
and the cabinet secretary be aware of the 
remaining concerns in this policy area. 
Amendment 274 would further strengthen the 
provisions of amendment 273 by requiring Scottish 
Natural Heritage to develop, for the Scottish 
marine area, guidance on the offence of 
intentional disturbance and injury, and on the 
prevention of all disturbance and injury of marine 
European protected species, in line with guidance 
that the Joint Nature Conservation Committee is 
developing for the United Kingdom offshore area 
of England and Wales. 

We are putting ever-increasing demands on our 
marine environment in a huge variety of ways. The 
proposed guidance should help all users of the 
marine environment to carry out appropriate 
environmental assessments in order to prevent 
adverse impacts on marine life. The JNCC 
guidance does not cover the Scottish marine area, 
as our habitats regulations are rather different 
from those in the rest of the UK. In fact, we in the 
Whale and Dolphin Conservation Society argue 
that the legislation in Scotland will be stronger 
through its protection of individual animals as 
opposed to groups. Therefore, it not only makes 
sense to follow England and Wales by developing 
our own guidance, but it is perhaps more 
appropriate to the Scottish context due to our 
stricter regulations. I believe that the bill is the 
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most appropriate place for such an enabling 
measure, but if the cabinet secretary disagrees, 
will he put on record his commitment to producing 
guidance of that sort? 

I move amendment 274. 

Peter Peacock: Robin Harper indicated that 
amendment 274 is linked to amendment 273. With 
amendment 273 having been withdrawn, 
amendment 274 looks rather incongruous 
standing on its own. 

I do not have a difficulty with subsections (1) to 
(4) of the proposed new section that amendment 
274 would introduce. However, proposed 
subsection (5) would undo the good work of the 
first four because it says that, even if a person 
ignored all the provisions in the guidance, that 
would  
“not in itself render the person liable to proceedings of any 
sort.” 

That rather demands that we ask why there should 
be guidance if there is no sanction for not 
complying with it. That would undermine the 
guidance. 

Also, proposed subsection (6) would introduce 
the concept—which I do not really understand—of 
something 
“tending to establish liability.” 

To be frank, I am not sure that that would stand up 
in court. Paragraph (b) of that proposed 
subsection also uses the phrase “tending to 
negative liability”: I am not sure that there is a 
legal concept of “negative liability”. 

I would go along with the first four proposed 
subsections, but subsections (5) and (6) 
significantly undermine the amendment‟s 
credibility. Perhaps Robin Harper could consider 
that. If he plans to reintroduce amendment 273 at 
stage 3, perhaps he could consider it in tandem 
with this one. 

Elaine Murray: I am grateful for Robin Harper‟s 
explanation, because I was not sure why 
amendment 274 had been lodged at all—I was 
certainly not aware that we did not have specific 
Scottish guidance on marine European protected 
species, so I would be interested to hear what the 
minister‟s intentions are in that regard.  

Along with Peter Peacock, I simply do not 
understand proposed subsections (5) and (6); I 
found them to be quite confusing. Their wording 
would tend to make me not amenable to agreeing 
to amendment 274. 

Liam McArthur: As Elaine Murray does, I 
suspect that amendment 274 probably serves a 
useful function as a probing amendment. In 
relation to Peter Peacock‟s comments, I am 

slightly wary about subsection (1), which talks 
about 
“the protection from all injury and disturbance”. 

That is an issue that we will come to shortly, 
because there are practical difficulties with that 
wording. 

On subsection (5), Peter Peacock criticised 
Robin Harper for the amendment‟s lack of teeth: 
previously, Mr Harper was looking to bang people 
up for two years for failure to comply. The middle 
ground needs to be found. It will be useful to hear 
what the minister has to say. 

Richard Lochhead: Robin Harper‟s amendment 
274 proposes placing a requirement on SNH to 
prepare and issue guidance on disturbance for 
marine European protected species, including 
cetaceans, marine turtles and so on. European 
protected species are listed in the Conservation 
(Natural Habitats, &c) Regulations 1994, which of 
course implement the EU habitats directive. The 
regulations include several species, both marine 
and terrestrial. The marine species include all 
species of cetacean—dolphins, porpoises and 
whales—marine turtles and the sturgeon. I mean 
the fish, of course. 

The Scottish Government is aware of the Joint 
Nature Conservation Committee draft of such 
guidance for England and Wales and it is actively 
considering the development and publication of 
equivalent guidance on disturbance issues for 
marine European protected species. I hope that 
that gives Robin Harper the assurance that he is 
looking for. The guidance will clarify the 
requirements of the legislation and address issues 
particular to Scottish waters. I am happy to assure 
the committee that the Scottish Government, in 
consultation with others, will develop and publish 
such guidance. 

I point out that, if amendment 274 was to be 
agreed to, the effective implementation of the 
habitats directive would appear in two separate 
pieces of legislation—the bill and the regulations 
to which I referred—which would be confusing for 
users of the sea who wish to refer to the law to 
find out about the issue. For those reasons, I ask 
the committee to resist amendment 274, if it is 
pressed. 

Robin Harper: Given the assurances from the 
cabinet secretary and the concerns about the 
subsections subsequent to subsection (4), I seek 
to withdraw amendment 274. 

Amendment 274, by agreement, withdrawn. 

Section 95—Offence: killing, injuring or taking 
seals 

The Convener: The next group is on 
conservation of seals: offences. Amendment 275, 
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in the name of Elaine Murray, is grouped with 
amendment 276. 

Elaine Murray: In the committee‟s stage 1 
report, we invited the cabinet secretary to consider 
including in the bill an offence of intentionally or 
recklessly harassing seals, although we 
recognised that careful drafting would be required 
to address the complexities that surround the 
issue, including the risk of unintended 
consequences. Other species are already 
protected from disturbance and harassment. An 
offence of disturbing European protected species, 
which were alluded to a few moments ago and 
which include dolphins, porpoises and otters, 
already exists under the Conservation (Natural 
Habitats, &c) Regulations 1994. Section 9 of the 
Wildlife and Countryside Act 1981 provides an 
offence of disturbance of specific animals. That 
section was amended by the Nature Conservation 
(Scotland) Act 2004 to include cetaceans and 
basking sharks. Analogous legislation in Northern 
Ireland and the Isle of Man already provides that 
seals are protected in those areas. 

Amendment 275 proposes the insertion of the 
words “disturbing” and “harassing” in the definition 
of the offence. In evidence at stage 1, Professor 
Boyd of the sea mammal research unit stated: 

“I would broadly support such a provision. A possible 
consequence of tighter management could be that 
harassment becomes a tool that is used in certain quarters 
for trying to reduce the number of seals in a particular area. 
Repeated harassment of animals at haul-out sites could be 
a problem in the future.”—[Official Report, Rural Affairs and 
Environment Committee, 1 September 2009; c 1844.] 

The cabinet secretary has advised the 
committee that a power to protect seals from 
disturbance or harassment already exists under 
regulation 28 of the Conservation (Natural 
Habitats, &c) Regulations 1994 in relation to 
European sites. However, that regulation does not 
refer to European marine sites and it permits the 
making of byelaws, rather than providing an 
outright prohibition of the disturbance of the 
relevant species. 

On harassment, the committee was concerned 
to ensure that acts intended only to deter seals 
from causing damage to fisheries or fish farms 
were not included and therefore could be used to 
avoid the need to adopt shooting, and that such 
methods should not be criminalised as a result of 
the inclusion of the word “harassment”. 

Although some non-lethal methods used by fish 
farms or some river fisheries, such as acoustic 
deterrent devices, are aversive for seals, it would 
not amount to harassment. The definition of “to 
harass” in the “Oxford English Dictionary” is to  
“torment (someone) by subjecting them to constant 
interference or intimidation”, 

while “to deter” means to 
“discourage from doing something through fear of the 
consequences” 

or to 
“prevent the occurrence of.” 

Concerns were expressed that people who 
disturb seals unintentionally—for example, by 
walking on a beach near a seal colony—might be 
criminalised. The Wildlife and Countryside Act 
1981 allows for the defence of incidental results 
where accident or injury is unavoidable. Walking 
on the beach would not be tantamount to 
subjecting the seals to constant interference or 
intimidation. 

Haul-out sites—a recognised definition with 
respect to seal colonies—are areas on land that 
seals use for breeding, pupping or resting. When 
seals perceive a threat they race into the water, 
which might result in pups and mothers being 
separated, aggressive behaviour between mothers 
trying to return to their pups and, in more extreme 
cases, abandonment of the site. Amendment 276 
proposes to make obstructing access to a haul-out 
site an offence. Obstructing access might result in 
mothers being unable to return to their pups and 
their pups being abandoned. In fact, it might result 
in the entire site being abandoned. The concern is 
that obstruction of access to haul-out sites could 
be used to get rid of seal populations by 
frightening the seals away. Therefore, obstruction 
could be used by those who wish to deter seals 
from being in a particular area and it would not be 
as seal-friendly a method of deterrence as some 
of the other methods that could be used. 

We want to discourage people from using 
alternative methods of getting rid of seals. If you 
look at some of the things that have happened 
recently, such as the slaughter of seal pups in the 
Shetlands earlier this year, it is clear that some 
people are prepared to use unsavoury methods to 
rid an area of seals. Indeed, I know that in Fife 
Council—Alasdair Morgan might be more aware of 
this than I am—concern has been raised that 
various seal colonies seem to have disappeared 
from the shore. That might be due to disturbance 
of the colonies in the manner that I described. 

At stage 1, the committee had sympathy for the 
intention of deterring harassment and disturbance 
of seals, but it was concerned about how that 
could be achieved. I admit that what I propose 
might not be the right way of doing that—I might 
not have used the correct terminology or my 
amendment might not be in the right part of the 
bill—but I invite the committee and the cabinet 
secretary to consider whether there are alternative 
ways of achieving the amendment‟s aim. There is 
a concern that if we were to introduce some of the 
other methods that we propose in the bill, people 
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might resort to harassment and disturbance as a 
method of seal control. 

I move amendment 275. 

Liam McArthur: I support what Elaine Murray 
said and what she is trying to achieve through 
amendment 276, but I have some concerns about 
amendment 275. I well understand the definition of 
“harassment”; it is not only Alasdair Morgan who 
has access to the “Collins Dictionary”. 

John Scott: The “Chambers Dictionary”. 

Liam McArthur: Sorry—the “Chambers 
Dictionary”. I am concerned about the definition of 
the act of disturbing seals. As I mentioned at stage 
1, as a regular dog-walker on Orkney beaches, I 
am reluctant to criminalise myself or to have a 
hand in shaping legislation of which I will 
immediately fall foul. That was acknowledged by 
Elaine Murray in her concluding remarks. It might 
be that another formulation of the wording could 
achieve the intention without having the 
unintended consequences that the committee was 
concerned to avoid in its stage 1 report. 

Alasdair Morgan (South of Scotland) (SNP): I 
have a concern about amendment 276 because it 
proposes the creation of an offence. Although a 
seal haul-out site can be defined by naturalists 
when seals are using it, I wonder whether it can be 
defined legally. How long does a seal haul-out site 
last and when does it first become one? Elaine 
Murray referred to seal haul-out sites being 
abandoned. It is a bit difficult to define legally 
things that might be transitory, even if that 
transition might take months or years. 

11:00 
John Scott: I have sympathy with the 

sentiments that Elaine Murray expresses in her 
amendment, if not necessarily with the 
amendment itself. There is an undefined or 
inadequately defined difference—notwithstanding 
quotations from dictionaries—between 
harassment and deterrence. That is key to all this. 
Perhaps a definition can be offered in guidance, 
but I am not sure. A balance must be struck in 
defining the difference between harassment and 
deterrence and, at the moment, that is not done 
clearly enough. 

Bill Wilson: I support the amendments in 
principle. My concern is the wording. For example, 
on amendment 276, if a single seal regularly hauls 
out at a point, is that a seal haul-out site? If it is, 
there will be rather more seal haul-out sites than 
we can reasonably regulate or manage. The ideas 
are good, but I want to be assured that we will get 
the wording right so that we do not create lots of 
unintended consequences. 

Peter Peacock: Elaine Murray raises a very 
important point about the bill and the amendments 
generally tightening up the definition of 
disturbance and of how someone may try to 
eliminate a problem that might exist with seals. If 
tightening up on those fronts creates the 
unintended consequence of disturbance and 
harassment being used as techniques, that would 
be disturbing in its own right. Elaine Murray is right 
to highlight that, and it is important to address 
such issues. I am interested to hear what the 
minister has to say about that, because I suspect 
that more work might need to be done to ensure 
that we avoid the danger of unintended 
consequences. 

Richard Lochhead: We appreciate the 
principles behind amendment 275, but we cannot 
support it. It is clear that the protection of fish 
farms from seals and the protection of seals from 
renewable energy developments will involve 
deterrence. Methods that seek to deter a seal 
might also harass or disturb a seal. By definition, 
non-lethal measures are designed to stop a seal 
from doing what it wants to do. The aim might be 
to deter, but the outcome might be disturbance or 
harassment. If we agree to amendment 275, will 
we criminalise what might be our best approach to 
protecting seals? 

That highlights a potential unintended 
consequence of the amendment. Harassing or 
disturbing a seal away from its chosen route—
which could be through an underwater turbine—
seems to me to be a better outcome than allowing 
the seal to be killed or injured, and perhaps 
suffering a slow and painful death. We need to 
consider the balance between deterring, harassing 
and disturbing. There is a fine legal line between 
those three concepts, and further consideration is 
required before we can reach a settled conclusion. 
Of course, there might be a case for issuing 
guidance. 

In addition, the habitats regulations already 
provide powers against molesting or disturbing 
seals in special conservation areas. The habitats 
directive deliberately offers more limited protection 
for seals than for cetaceans in recognition of the 
need to balance the interaction between seals and 
fisheries, and amendment 275 would remove that 
important distinction. For those reasons, I ask 
Elaine Murray to withdraw amendment 275. 

Section 95 sets out offences in respect of seals. 
We are not convinced that there is a need for 
amendment 276 and the new offence that it would 
create of obstructing access to haul-out sites, or 
locations such as beaches, rocks and skerries 
where seals haul out and congregate between 
feeding trips. It is not clear what exactly would 
constitute that offence. The wording of the 
amendment is wide, and the effect could be to 

876



2249  2 DECEMBER 2009  2250 

 

criminalise many existing activities. The habitats 
directive provides protection for the most important 
seal haul-out sites, and I am concerned that 
amendment 276 would gold-plate European 
Community legislation. 

We are also concerned about the potential 
consequences for many legitimate activities. For 
example, amendment 276 might restrict the 
activities of wildlife tourism operators around seal 
haul-out spots, even though seals were not being 
disturbed. It could also significantly limit public 
access to and leisure activities on the Scottish 
coastline and it might hinder or prevent 
developments, including the development of 
marine renewables, around the Scottish coast. 

The issue is best addressed through the marine 
planning processes, which can consider seal 
conservation in the wider context of all activities in 
the marine and coastal environment. I urge the 
committee to resist amendment 276. 

Elaine Murray: I will respond to some of the 
points that were made. I tried to describe the 
difference between disturbance and harassment 
by saying that harassment involves continued 
activity to try to dissuade animals from being in a 
certain place. I do not think that Liam McArthur 
would be guilty of the offence when he walked his 
dog on the beach—unless he deliberately 
encouraged his dog to chase the seals every 
morning. 

The haul-out sites that seals use for breeding, 
pupping, resting and sometimes for keeping warm 
tend to be occupied not by single seals but by 
colonies, so it is unlikely that there is a multitude of 
sites where single seals haul out. Haul-out sites 
are where colonies go to do certain things. The 
intention behind amendment 276 is to prevent 
people from frightening seals into the water and 
then obstructing their return to land as a method of 
deterring them from using certain sites. 

I will not press amendment 275 or move 
amendment 276 at this stage, because I want 
carefully to consider what the cabinet secretary 
and members said on the record. I will give the 
issue more consideration in advance of stage 3, in 
case a more appropriate approach can be taken. 

Amendment 275, by agreement, withdrawn. 
Amendment 276 not moved. 
Section 95 agreed to. 
Section 96 agreed to. 

Section 97—Exceptions: licensed activity etc 

The Convener: The next group is on seal 
licences: power to enter land to protect fisheries or 
fish farms from seals. Amendment 82, in the name 
of the cabinet secretary, is grouped with 
amendments 83 to 85. 

Richard Lochhead: Amendments 82 to 85 are 
minor but important technical amendments, which 
are intended to make it clear that a seal licence 
and an authorisation to enter land are two 
separate things and that an authorisation to enter 
land does not on its own provide an exception to 
the offence of killing a seal. The amendments 
make it clear that unless the case is one of the 
humane killing of a seriously disabled seal, a 
licence to kill a seal is always required. The 
amendments are in line with the view that the 
committee expressed at stage 1. 

I move amendment 82. 

Amendment 82 agreed to. 

Amendments 83 and 84 moved—[Richard 
Lochhead]—and agreed to. 

Section 97, as amended, agreed to. 

Section 98—Seal licences 
The Convener: The next group is on seal 

licences: protection of health and welfare of 
farmed fish. Amendment 262, in the name of 
Elaine Murray, is the only amendment in the 
group. 

Elaine Murray: Amendment 262 would ensure 
that, in addition to damage to fisheries or fish 
farms, consideration of the welfare of farmed fish 
could be a ground for granting a seal licence. 
Farmed fish become stressed when they are 
under attack from seals. 

If the committee agrees to my amendment 278, 
the Scottish ministers will be required to be 
assured that all non-lethal alternatives have been 
tried and have failed—that will be the case with all 
applications for licences to kill seals to prevent 
serious damage to fish farms. Therefore, 
amendment 262 should not increase opportunities 
to kill seals. The approach acknowledges that fish 
farmers, like terrestrial farmers, have welfare 
responsibilities towards the creatures in their care. 

I move amendment 262. 

Bill Wilson: I am looking at amendments 262 
and 277, which seem to be slightly contradictory. 
Amendment 262 would allow a licence to be 
granted to protect the welfare of farmed fish. I 
presume that that means that if fish were being 
frightened by a seal moving up to or attempting to 
get into a fish farm it could be argued that the fish 
were becoming stressed and a licence should be 
granted to protect their welfare. However, 
amendment 277 would allow the killing or taking of 
seals under a seal licence only after serious 
damage to the fish farm had occurred, if I am 
reading it correctly. 

Elaine Murray: The amendments address two 
separate considerations. I should not talk about 
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amendment 277, because it has not yet been 
called, but it is intended to ensure that if, for 
example, a seal was passing a fish farm, people 
could not say, “There‟s a seal in the area and it is 
bound to damage the fish farm,” and use that as 
an excuse to apply immediately for a licence. 
Amendment 262 is intended to ensure that if it 
could be proved, for example, that seals were 
hanging about the area and causing perhaps not 
serious damage but serious stress to the fish, 
consideration of the welfare of the fish would be a 
ground for granting a licence. 

Richard Lochhead: Section 98 sets out 
purposes for which seal licences may be granted, 
one of which is 
“to prevent serious damage to fisheries or fish farms”. 

There are unlikely to be situations in which a 
licence could be granted under amendment 262 
but could not be granted under the existing 
provisions in section 98. Nevertheless, I want to 
ensure that the seal licence system addresses the 
needs of fish farms, including the need to protect 
the health and welfare of farmed fish, so I am 
happy to support amendment 262. 

Members: Hooray! 

Peter Peacock: We could borrow Robin 
Harper‟s champagne. 

Amendment 262 agreed to. 

The Convener: We are halfway through the 
groups of amendments, so we will have a break. 

11:11 
Meeting suspended. 

11:19 
On resuming— 

The Convener: The next group is on seal 
licences: non-lethal alternatives. Amendment 277, 
in the name of Elaine Murray, is grouped with 
amendments 278 and 294. 

Elaine Murray: When I spoke to amendment 
262, I also spoke to amendment 277, the purpose 
of which is to clarify that a fishery or fish farm that 
applies for a seal licence must have suffered 
serious damage before the licence is granted. 
Seals may well be present in the area without 
causing damage. For example, they might be 
passing through, in which case clearly no one 
could claim that they needed to be killed.  

It is reasonable to require an applicant to justify 
taking or killing a seal in his licence application. 
Seals must not be shot simply because they have 
approached a fishery or fish farm; there must be 
evidence that the animals pose a threat to the 
fishery or fish farm or that welfare issues are 

involved, for example where stress is placed on 
wild or farmed stocks. 

I understand that Scottish Government officials 
have indicated to Advocates for Animals that the 
Government proposes to grant annual licences on 
the basis of information about serious damage in 
the previous year. In a sense, amendment 277 
clarifies the Government‟s intention in that respect. 

Amendment 278 would add a requirement that 
the applicant demonstrate that all non-lethal 
alternatives had been tried and shown to fail 
before the licence application was made. In our 
stage 1 report, the committee stated that it saw 
“no reason in principle why the requirement that the 
Scottish Ministers may only issue a license to kill or take a 
seal if there is „no satisfactory alternative‟ to doing so 
should not apply in all areas”. 

It follows that seal licences should not be granted 
unless verification is provided that the latest 
available non-lethal, anti-predator measures, such 
as anti-predator nets and acoustic deterrent 
devices, have been tried and shown to fail. The 
argument applies to both conservation and animal 
welfare grounds. 

Section 105 addresses the issue of non-lethal 
deterrents in relation to conservation. It states  

“The Scottish Ministers must not grant a seal licence 
authorising the killing or taking of seals in a seal 
conservation area unless they are satisfied … that there is 
no satisfactory alternative way of achieving the purpose for 
which the licence is granted”. 

Under proposed new subsection (3), which 
amendment 278 seeks to insert into section 98, 
Scottish ministers “must specify” the available and 
approved non-lethal methods. That would give 
clarity to users and help to ensure that no one who 
used those methods appropriately would be liable 
to be prosecuted for any of the offences listed in 
section 95. It also allows for the system to be 
updated as new methods are developed. In 
addition, proposed new subsection (3) qualifies 
the reference to “all non-lethal alternatives” in 
proposed new subsection (2)(b), which 
amendment 278 also seeks to insert into section 
98. 

Amendment 294 is consequential on 
amendment 278. It would require any application 
for a seal licence that was granted for use in a 
seal conservation area to meet the same criteria 
required in other areas, including the requirement 
under amendment 278—if agreed to—for non-
lethal alternatives to have been tried and shown to 
fail. 

I move amendment 277. 

Liam McArthur: I am reassured by, and do not 
demur from, what Elaine Murray has said. In 
general, I support the sentiments that lie behind 
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her amendments. However, I have concerns that 
relate to issues that Bill Wilson raised when he 
spoke to earlier amendments. The committee has 
made it absolutely clear that seals should be shot 
only as a last resort, after all other alternatives 
have been exhausted, and only under very strict 
conditions. We are dealing with some of those 
conditions in this group of amendments and will 
deal with others in later groups. 

Given the significant environmental impact that 
major escapes can have on the wider marine 
environment, I am a little worried by the drafting of 
amendments 277 and 278. I note that a licence 
would be granted only after 
“serious damage to a fishery or fish farm”. 

We cannot allow the situation to get to that point 
before action is sanctioned. Perhaps the drafting 
needs to be tightened up. I remain concerned 
about the implications and consequences of 
having to wait until that stage before action can be 
taken. 

Bill Wilson: On proposed new section 98(2)(b), 
the committee agreed, as did I, that a new fish 
farm should be capable of trying all non-lethal 
alternative methods and that, if it cannot carry out 
many of them, it should perhaps not be sited in 
that location. 

With regard to existing fish farms that cannot 
carry out some non-lethal methods, would they be 
unable to get a licence, even though they might 
have been in place for five or 10 years? Would 
that then lead us to Liam McArthur‟s scenario, 
which involved an increased risk of damage and 
escapes? 

Some amendments specify dates, such as 2010. 
That leads me to suggest that amendment 278 
should either contain the word “practical”, which 
would mean that fish farms would not have to try 
impractical methods, or include a date, which 
would mean that we would be influencing what 
happens with new fish farms rather than existing 
fish farms.  

It would be helpful to have clarification of those 
points. 

Karen Gillon: I appreciate what Elaine Murray 
is trying to do in amendments 277 and 278. 
However, given the decision of the committee on 
amendment 262, we might need to reconsider the 
issue before coming to a final view on the matter 
at stage 3. If we are looking to protect the health 
and welfare of farmed fish, it might be necessary 
to take action before damage has occurred, rather 
than after. I appreciate that Elaine Murray is trying 
to ensure that people do not use any loophole in 
the bill as an excuse to kill seals when they 
present no danger. However, I suggest that the 
fact that we have agreed to amendment 262 

means that we might wish to tighten up the 
wording of amendments 277 and 278 and lodge 
them again at stage 3. 

Alasdair Morgan: I have three points of detailed 
concern.  

With regard to amendment 277, do we have a 
legal definition of what “following” means? How 
much time would be allowed to elapse between 
the incident and the application for the licence? No 
time period is defined in the amendment. 

I think that Elaine Murray implied that she 
thought that the Scottish ministers would specify in 
regulations different definitions of non-lethal 
alternatives for different circumstances. However, 
that strikes me as meaning that the regulations 
could specify non-lethal alternatives for each fish 
farm. As Bill Wilson said, certain methods might 
not be practical in certain geographical or other 
circumstances. That would mean that the 
regulations would have to be amended every time 
a new fish farm opened, which is not particularly 
practical. 

Given the current effect of section 105(a), which 
says that a licence cannot be granted unless there 
is  
“no satisfactory alternative way of achieving the purpose for 
which the licence is granted”,  

the point seems to be covered already. I am not 
exactly sure what proposed new section 98(2)(b) 
would add to that. 

Richard Lochhead: The new licence system 
will require from existing fisheries and fish farms 
evidence of previous instances of serious damage 
caused by seals and the effectiveness of non-
lethal measures. That information will then be 
assessed against the general picture in the area. 
That might result in refusal of a licence application 
because the damage was not considered serious 
enough or because additional non-lethal measures 
were required.  

Crucially, the general assessment process 
allows seal licences to be granted to newly 
established fisheries or fish farms that might not 
yet have been attacked, provided that they are 
sited in an area in which similar facilities have 
experienced seal attacks. I welcome the way in 
which Karen Gillon highlighted that important 
point.  

Amendment 277 would restrict the ability of 
Marine Scotland to grant a seal licence to newly 
established fisheries or fish farms, since they 
would be unable to produce evidence of previous 
seal attacks, even if similar local facilities had 
been attacked. 

I understand the intention behind the 
amendment. It seeks to ensure that a seal licence 
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is granted only when it is really required. However, 
the amendment would leave new fisheries or fish 
farms at risk of significant losses. I am sure that 
the committee is aware that new fish farms could 
face significant monetary costs as a result of 
damaged nets or cages or lost stocks. 

There would also be potential environmental 
impacts from escaped farmed fish mixing with and 
contaminating the wild fish population with disease 
or parasites. For those reasons, I ask the 
committee to resist amendment 277 or Elaine 
Murray to consider withdrawing it. 

11:30 
Like amendment 277, amendments 278 and 294 

would restrict Marine Scotland‟s ability to grant 
licences, as it would be able to grant them only to 
farms that had already been attacked or suffered 
losses. They would also introduce a new and 
tougher standard: fish farms would have to be able 
to demonstrate that all non-lethal alternatives had 
been tried and shown to fail. The principle behind 
the amendments is well intentioned, but they 
would set the bar too high. In particular, proposed 
new section 98(2)(b), on non-lethal measures, 
would effectively prevent the issuing of seal 
licences. The requirement to demonstrate that all 
non-lethal measures have been tried and have 
been proved to fail is much too strict. Non-lethal 
measures are continuously under development 
and testing and can be operational for prolonged 
periods before it becomes clear whether or not 
they work in particular locations or conditions. 

Our policy is that non-lethal measures should be 
used wherever possible, and that seals should be 
shot as a last resort. The committee supported 
that policy at stage 1; it is also the policy on which 
the aquaculture industry‟s code of practice is 
based. However, not all non-lethal measures are 
useful in all situations against all seals. Acoustic 
deterrents, which might be effective, cannot 
always be used in some areas because of their 
possible impact on cetaceans, which is a theme 
that we have pursued in our discussion of previous 
amendments. Anti-predator nets cannot always be 
deployed because of risks to other species. Often, 
seals become used to acoustic deterrents and 
learn to ignore them over time. It is therefore likely 
that some limited seal management will be 
necessary, and we should allow for that. 

The amendments could mean fisheries and fish 
farms investing major amounts of time and money 
in non-lethal measures without any guarantee that 
they will work; in the meantime, people would not 
be able to protect their livelihoods. For those 
reasons, we urge the committee to resist 
amendments 278 and 294. 

Elaine Murray: On the issue of serious damage, 
as I said, the Government seemed to indicate that 
licences will be granted based on the previous 
year‟s evidence of serious damage, so 
amendment 277 is not necessarily out of kilter with 
the proposed mechanism for granting licences. 

I appreciate that the wording of proposed new 
section 98(2)(b) causes some concern because of 
the reference to all non-lethal methods. However, 
the intention behind proposed new subsection 
98(3) is that ministers should specify by regulation 
the types of non-lethal alternatives that would be 
appropriate in certain circumstances. I do not 
imagine that the Government would have to 
update the regulations every time a new fish farm 
came on board, but fish farms tend to be in 
particular locations that are appropriate to them, 
and within those areas there might be some 
guidance or regulation to indicate what methods 
were appropriate. Indeed, there would have to be 
guidance on appropriate, non-lethal alternatives to 
shooting. The intention behind amendment 278 is 
to put in place a regulatory framework that would 
specify the forms of non-lethal alternative 
appropriate to a particular type of fish farm in a 
particular type of location. 

My intention is that such regulations would apply 
not just to new farms, but to any farms, including 
those that already exist. An awful lot of fish farms 
use other methods of control at the moment; they 
do not all take seals as a method of control. There 
is already good practice out there. 

On Alasdair Morgan‟s points, I do not know 
whether there is a legal definition of “following”; 
there might be. The cabinet secretary might be 
able to tell us that, but I am certainly not aware of 
such a definition. 

The point that I was trying to make about section 
105 is that it refers only to conservation areas and 
not to the entire environment, and the committee‟s 
recommendation was that the provision should 
apply to the entire area, and not just to 
conservation areas. 

On balance, however, I will not press 
amendment 277 or move the other amendments in 
the group. I would like to reflect on a number of 
points that have come up during the discussion. 
However, we might want to return to the issue at 
stage 3, and as there are concerns about wording, 
I might want to consider those concerns before I 
lodge further amendments. 

Amendment 277, by agreement, withdrawn. 

Amendment 278 not moved. 

The Convener: The next group is on seal 
licences: circumstances in which licences may not 
be granted. Amendment 279, in the name of Robin 
Harper, is grouped with amendment 280. 
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Robin Harper: I hope that members are well 
aware of amendment 279 and its intention, on 
which the written evidence of previous months 
contained quite a lot of information. I have 
received many e-mails and several letters about 
the subject—the letters from Mr Terry Nutkins and 
Mr Brian May are in front of members. That 
correspondence is testament to the hard work of 
Advocates for Animals and the Seal Protection 
Action Group in raising the issue‟s profile. 
Amendment 279 also has support from the British 
Association for Shooting and Conservation 
Scotland and the Scottish Society for the 
Prevention of Cruelty to Animals. 

Amendment 279 would prevent a seal licence 
from being granted in the period in which 
“females are likely to be in an advanced stage of pregnancy 
or to have dependent pups.” 

The breeding seasons for common seals and grey 
seals are different. The closed season for greys is 
from September to December and for commons is 
from June to August. Section 2 of the 
Conservation of Seals Act 1970 at least allows for 
closed seasons in principle. Only about a dozen 
closed-season licences are granted each year. 
The bill will not only remove closed seasons 
completely but bring fish farms into the licensing 
regime. That is a significant step backwards for 
seal conservation. 

Seal pups of both species depend entirely for 
their survival on their mothers‟ fatty and protein-
rich milk. If a pup loses its mother before the 
natural weaning process has taken place, it slowly 
starves to death, experiences stress and has 
increased susceptibility to pneumonia or 
septicaemia. 

I have made it clear several times that I and the 
vast majority of the public are appalled by the 
prospect that pregnant or nursing seals would be 
shot. Such a practice is cruel and is not tolerated 
on land—cows that have just calved and ewes that 
have just lambed are not taken away for slaughter. 
Why should the situation be different for animals 
that are in the marine environment? 

I move amendment 279. 

Bill Wilson: I am aware that the cabinet 
secretary proposes monitoring of the seals that 
are shot. If the Government does not accept 
amendment 279 and finds that large numbers of 
lactating seals are being shot, does the bill contain 
the power to amend licences to introduce a closed 
season? If not, will the cabinet secretary reassure 
us that a stage 3 amendment will introduce a 
power to introduce a closed season should 
monitoring reveal that to be necessary? 

Liam McArthur: I have a fair amount of 
sympathy for what Robin Harper‟s amendment 

279 would achieve but, as I said in relation to 
earlier amendments, if we acknowledge the need 
to prevent or at least limit escapes from damaged 
nets, we must also recognise that such escapes 
might well occur in the breeding seasons to which 
the amendment refers. The amendment does not 
appear to distinguish between pregnant or 
lactating seals and other seals. I want a bit of 
reassurance about how we can address attacks 
on or serious damage to fish farms in the specified 
periods. 

I have sympathy with amendment 280, as I had 
with amendment 276. However, the issues with 
the definitions of seal haul-out sites and whatnot 
are as pertinent to amendment 280 as they were 
to amendment 276. 

Elaine Murray: Like Liam McArthur, I am 
sympathetic to the intention behind amendment 
279. However, if the two periods in the 
amendment were taken together, there would be a 
closed period of around six months of the year, 
because the animals do not breed at the same 
time. A seal licence will specify the type of seal 
that can be taken, but how easy is it to distinguish 
between grey seals and common seals in such 
circumstances? Can we be absolutely sure that 
there would not be a total closure for the breeding 
seasons of both types of seal? Can we distinguish 
between the breeding seasons of grey seals and 
common seals? 

Why does amendment 280 specify a distance of 
“one kilometre of a known seal haul-out site”? 

On the date on which the provision in amendment 
280 would come into force, what would happen if 
seals decided to set up a haul-out site near an 
established fish farm, where there had been no 
such site before the seals moved in? How would 
that affect the fish farm? 

Peter Peacock: I will be brief, as Elaine Murray 
has just raised two issues with amendment 280 
that I thought about raising. I will not repeat what 
she said. 

Liam McArthur raised a material consideration in 
relation to amendment 279. If a seal attacked fish 
farms during the breeding season—I do not know 
enough about seal behaviour to know whether that 
is typical behaviour—and caused many escapes, 
there would be consequences for the wider 
environment. Squaring the circle is difficult, but Bill 
Wilson‟s approach might be the right one. Rather 
than specifying what may not be done, perhaps 
the bill could specify what could be done in the 
circumstances that Bill Wilson described. The 
minister could be given powers to act in 
circumstances in which there were difficulties of 
the sort that Robin Harper is trying to deal with. 
Perhaps more work needs to be done before we 
reach stage 3 to try to achieve, by a slightly 
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different route, what Robin Harper is seeking to 
achieve. 

John Scott: I do not disagree with Robin 
Harper‟s sentiments in trying to protect seals, but 
Elaine Murray encapsulated the situation. I share 
her concerns. Because of our inability to 
distinguish pregnant seals and to differentiate 
between grey seals and common seals in the 
water—only the head would be visible—a seven-
month closed period from 1 June until the end of 
December would be needed. That does not 
square with our duty to protect. I appreciate that 
we need to do all that we can to protect seal 
pups—as a farmer, I buy into that argument—but 
we also have a duty to protect tens of thousands 
of fish. We have just agreed to an amendment that 
says that we have a duty to do that. Over to you, 
cabinet secretary. How can that circle be squared? 

Richard Lochhead: If Robin Harper will forgive 
me, I take issue with his comment that the bill is a 
backward step for seal protection. We believe that 
it is a big step forward. Currently, someone 
requires a licence only if they shoot during the 
breeding seasons, but the bill proposes that a 
licence must be applied for throughout the whole 
year. Most rational people would see that as a 
step forward, not a step backwards, for seal 
protection. 

I understand the reasoning behind amendment 
279, which seeks to protect pregnant or nursing 
females. Of course, that is an entirely laudable 
aim, but there is no evidence that the killing of 
such animals is a significant issue. By contrast, it 
is known that around 50 per cent of seal pups die 
of natural causes in their first year of life. The 
effect of amendment 279 would be to prevent all 
seal management during the periods in question, 
which amount to seven months of the year—three 
months for the common seals‟ breeding season 
and four months for the grey seals‟ breeding 
season. John Scott referred to that. Such a severe 
restriction would leave fisheries and fish farms 
without protection against seal predators, even if 
they were males or non-breeding females. That 
seems to be a disproportionate approach. A fish 
farm could find its seal management options 
significantly restricted for seven months of the 
year. 

The Government intends to monitor the new 
seal licensing system closely through the reporting 
system. Our intention is that recovered seal 
carcases will be examined under the Scottish 
strandings scheme, which is run by the Scottish 
Agricultural College in Inverness and which exists 
to determine the cause of death of marine 
mammals. That will allow us to assess the 
potential impact of the system on pregnant or 
nursing females. If the monitoring were to highlight 
a significant problem, we would certainly be happy 

to consider adding to the seal licensing conditions 
a prohibition on seal management during sensitive 
periods. I hope that that gives Bill Wilson the 
assurance that he seeks. For those reasons, I ask 
Robin Harper to seek to withdraw amendment 
279. 

11:45 
I understand the desire to limit potential conflict 

between seals and fisheries and fish farms that 
lies behind amendment 280. However, I have a 
difficulty with the specific terms of the amendment, 
which fails to recognise the significant number of 
seal haul-out sites, their presence all round the 
Scottish coasts and the fact that they can change 
over time. In addition, seals are highly mobile and 
can forage a considerable distance from their 
haul-out sites. The amendment proposes what 
amounts to exclusion zones round seal haul-out 
areas, as fisheries and fish farms would be unable 
to protect themselves or fish populations, even if 
non-lethal measures proved ineffective. Limited 
shooting under licence would have no significant 
impact on the viability of a local seal population. 
For those reasons, we ask Robin Harper to 
consider not moving amendment 280. 

The Convener: I call Robin Harper to wind up 
and to indicate whether he wishes to press 
amendment 279. I think that he did not speak to 
amendment 280 earlier, so he might want to do 
so. 

Robin Harper: I will address some of the 
problems that the committee has raised with 
amendment 280, but I start by expressing my 
gratitude to members for the creative way in which 
they have engaged with my amendments. I also 
acknowledge the huge amount of help that 
members have had from the clerks in the past 
three weeks. 

On the shooting of seals, it is possible to 
distinguish the two species by their heads. If a 
trained marksman has a good enough sight of the 
head to take a shot, he or she has a good enough 
view of the head to tell whether it is a grey seal or 
common seal. I cannot fully confirm that, but I 
believe that it is the case. 

On amendment 280, the concerns that Alasdair 
Morgan evinced about defining haul-out sites and 
about the fact that they move have been enough 
to convince me that, although the amendment is 
good in intention, it must be considered further, 
along with other amendments that might come 
back at stage 3. I hope that the cabinet secretary 
or committee members will take forward the spirit 
of the amendment. 

My final remark is that I have news of the latest 
research that has been done in Norway on closed 
containment. If, as I hope, the industry takes to 
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closed containment, the issue of shooting seals 
might disappear altogether in the next five years 
anyway. 

Amendment 279, by agreement, withdrawn. 

Amendment 280 not moved. 

Section 98, as amended, agreed to. 

Section 99—Methods of killing or taking seals 
under seal licence 

The Convener: The next group is on seal 
licences: conditions. Amendment 281, in the name 
of Elaine Murray, is grouped with amendments 
282 to 284 and 292. 

Elaine Murray: Amendment 281 addresses the 
problems of seals being wounded because a shot 
has been taken too far away or in conditions of 
poor visibility. At stage 1, Professor Boyd of the 
SMRU highlighted the importance of shooting 
within a range of 50m and with a properly zeroed 
rifle in order to minimise the chance of a seal 
being injured and suffering unnecessarily, rather 
than being killed outright. A wounded seal might 
escape before it is reshot, because there is no 
guarantee that a rifleman will be able to inflict a 
successful repeat shot immediately. That is 
particularly true for animals that are shot in water. 

Amendment 282 would place a general 
requirement on marksmen to ensure that care is 
taken to avoid the known hazards and to attempt 
to shoot seals humanely. The Conservation of 
Seals Act 1970 states that the only lawful means 
of killing a seal is with 
“a rifle using ammunition having a muzzle energy of not 
less than 600 footpounds and a bullet weighing not less 
than 45 grains”. 

The consultation paper for the bill stated that 
consideration would be given to providing  
“an improved and more humane rifle specification via the 
Scottish Marine Bill.” 

However, part 5 does not specify that shooting is 
the only legal method of killing a seal. It is 
important that the bill makes it clear that shooting 
will continue to be the only legal method. The 
conditions that are proposed under amendment 
283 regarding possession of the appropriate 
firearms certificate and verification of 
marksmanship and competency make it clear that 
shooting will be the only permitted method. The 
proposal that the type of firearm must be specified 
allows the Scottish Government to ensure that an 
approved type of weapon is used, but it leaves 
sufficient flexibility to change a licence condition if 
a different type of firearm becomes preferable, for 
example on welfare grounds. 

There should be no dubiety about the approved 
method of killing a seal, as should be apparent 

from the text of the bill. It is necessary to provide 
that the person must have the appropriate licence 
and marksmanship skills. Verification of 
marksmanship skills would allow the marksman to 
demonstrate that he can judge the best time for a 
shot. For example, a seal is less likely to sink 
following the shot if it has just taken a breath. It is 
also essential for a marksman to be able to 
identify the species of seal that he intends to kill, 
which relates to an earlier debate. 

In its stage 1 report, the committee suggested 
that the list of conditions that might be specified in 
the seal licence should include the skill of the 
marksman, the type of firearm to be used and the 
marksman‟s proximity to the target, and that there 
was a case to be made for some or all of those 
conditions being mandatory for any licence. The 
cabinet secretary‟s response was that 
“It is perfectly possible to take into account marksmanship 
or training and so on as part of the licence conditions. We 
are considering where to go with that.”—[Official Report, 
Rural Affairs and Environment Committee, 9 September 
2009; c 1907.] 

Amendment 284 is another measure that is 
intended to reduce the suffering that is caused by 
wounding. There have been many reports of seals 
being shot from moving boats, which increases the 
likelihood of leaving a wounded animal to die. 
Advocates for Animals states in its briefing for 
today‟s meeting that the Scottish Government has 
already indicated that seals should not be shot 
from unstable platforms. I appreciate that there 
might be some concern over the definition of “a 
moving boat”, as a boat that is stationary in 
relatively calm sea might still be described as 
moving, due to the swell of the water. If 
amendment 284 were passed, an additional 
amendment defining the term might be required at 
stage 3. I understand that, in Sweden, there are 
conditions regarding the roughness of the sea in 
relation to who is allowed to shoot seals from a 
moving platform. 

Amendment 292 is a technical amendment that 
would insert in section 100 a reference to the 
conditions that are specified in the amendments in 
the group on seal licence conditions, and would 
ensure that the standards that are set for shooting 
in section 99 may also form part of the licence 
conditions. 

I move amendment 281. 
Bill Wilson: I add my support to the principle 

behind the amendments in this group. The 
committee agreed that issues such as 
marksmanship, the range of the shot and rifle 
calibre should form parts of the conditions of the 
licence. I do not know whether the wording in the 
amendments is acceptable to the cabinet 
secretary. If there are any technical problems with 
them, I would like to hear an assurance that the 
necessary provisions will be added at stage 3. 
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Liam McArthur: I echo what Bill Wilson has just 
said. All the amendments very much reflect the 
spirit of the committee‟s stage 1 report. We can 
tighten up on the regulations in this area, ensuring 
not only that shooting is a last resort but that it 
happens only under very specific and prescribed 
circumstances. 

I was interested in Elaine Murray‟s comment 
about amendment 284 and the definition of 
“moving boat”, and my concern lies with the 
practicalities of that. As Bill Wilson is, I am sure 
that some form of wording can be found to 
address those technical problems. 

Peter Peacock: I echo Bill Wilson and Liam 
McArthur in my support for amendments 281 to 
283 in particular, which are exactly in line with 
what the committee has sought to do to tighten up 
licensing arrangements. Like Liam McArthur, and 
as Elaine Murray effectively conceded, I cannot 
imagine any circumstances in which a boat is not 
moving in some way. The definition of “moving 
boat” might therefore prove to be difficult. The 
decking around a fish cage might be pretty stable, 
for example, but it might still be regarded as 
unstable. That is difficult definitionally, but I 
strongly support the principle of the amendments 
in the group. 

Alasdair Morgan: I share members‟ concerns 
about the amendments. They might have the right 
spirit, but as Liam McArthur pointed out, shooting 
should happen in “specific and prescribed 
circumstances”. I am concerned that some of the 
amendments simply do not set out such 
circumstances. 

For example, amendment 281 refers to 
“the requirement that there is sufficient visibility and the sea 
conditions are such to allow a clear shot to be taken.” 

We are creating an offence that will be punishable 
in the courts, but I have no idea precisely how a 
court would assess such things after the fact or, 
indeed, how such a provision would be enforced. I 
suppose one could argue that if a seal was shot 
successfully there was “sufficient visibility” and if 
not, that visibility was not sufficient, but that does 
not seem to be satisfactory. We have to do a wee 
bit better than that. 

John Scott: I agree with almost everything that 
has been said, but I am not sure that we should be 
too prescriptive in this matter. After all, it ultimately 
boils down to a marksman‟s skill and his 
reasonable judgment that the conditions are right 
to take the shot. 

On amendment 284, I do not think that one 
could ever say that the kind of platform that we are 
talking about, whether it be on a boat, around a 
fish tank or whatever, would ever be stable but, of 
course, where else are we going to be shooting 

seals? We have to be very careful about this but, 
as I say, it should come down to the reasonable 
judgment of the marksman. 

Richard Lochhead: Amendments 281, 282 and 
284 seek to amend section 99 by making provision 
in relation to licensing conditions. However, given 
that seal licence conditions are covered in section 
100, we feel that it would be more appropriate to 
include the relevant provisions in that section. If 
Elaine Murray is prepared to withdraw amendment 
281 and to not move amendments 282 and 284, 
we will arrange for appropriate amendments to 
section 100 to be lodged at stage 3. 

Moreover, two matters that amendment 283 
seeks to deal with are already addressed 
elsewhere. Section 99(1), which already stipulates 
that the method of killing must be specified, could 
be extended to include the type of firearm to be 
used under licence. Indeed, that would be 
confirmed as part of the licence process under the 
appropriate firearms legislation that covers the 
holding of a firearms licence. 

Although the bill does not specifically refer to it, 
the Government always intended to include a 
similar requirement on proficiency of 
marksmanship in the seal licence conditions. As a 
result, I am happy to assure the committee that 
marksmanship training will be covered in the seal 
licence conditions and that the issue will be 
addressed in a Government amendment at stage 
3, in line—of course—with the committee‟s views. 
The bill could contain, for example, a provision 
that would establish a code of practice. If the 
committee wishes to go down that road, we would 
be happy to think about a way forward prior to 
stage 3. 

Amendment 292 is consequential on the other 
amendments. 

Elaine Murray: In response to Alasdair Morgan, 
I point out that the conditions for shooting a seal 
are required to be set out in a licence. Given that it 
is not really a question of someone having to 
prove anything in court, the bill does not have to 
contain any legal definitions. 

Alasdair Morgan: Even though, as you say, 
those matters are set out in the licence conditions, 
under the amendment in question—whichever one 
it is—it will be an offence to fail to comply with the 
conditions that have been imposed. 

Elaine Murray: It is the licence that will be 
issued by Scottish ministers, not the bill, that will 
impose the conditions. 

Bill Wilson: I presume that you mean that the 
licence itself will specify that the marksman must 
be a certain distance away, must shoot in certain 
visibility— 
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12:00 
Elaine Murray: Yes—and it will specify 

whatever else is appropriate in the circumstances. 

I am encouraged by the cabinet secretary‟s 
comment that section 100 might be the more 
appropriate place for such provisions and that he 
will consider lodging amendments in that respect 
at stage 3. 

The difference in relation to amendment 283 is 
that the committee felt that such matters should be 
on the licence, whereas at the moment the bill 
provides only that they may be on the licence. I 
hope that any amendments that are lodged at 
stage 3 specify that these matters must be on the 
licence. I will not press the amendments at the 
moment, because I am encouraged by what the 
cabinet secretary has said and because there may 
be a better place in the bill to put these matters. I 
still intend to return to the matter at stage 3. 

Amendment 281, by agreement, withdrawn. 

Amendments 282 to 284 not moved. 

Section 99 agreed to. 

Section 100—Seal licence conditions 
The Convener: The next group is on seal 

licences: requirement to report certain information. 
Amendment 263, in the name of Robin Harper, is 
grouped with amendments 285, 264 and 286 to 
291. If amendment 285 is agreed to, I cannot call 
amendment 264, because of pre-emption. 

Robin Harper: I do not want to move 
amendment 263. 

The Convener: I must move amendment 263 in 
order that we can have the debate. 

Amendment 263 moved—[Maureen Watt]. 

Elaine Murray: Amendments 285, 289 and 291 
would amend the bill with regard to the 
requirement to report to ministers on the number 
of seals taken or killed. Amendment 291 would 
require licensees to submit every three months 
reports to ministers on the number of seals killed 
or taken, as suggested in the committee‟s stage 1 
report. An error in the form of words, “within the 
specified period” has crept into the amendment as 
shown on the marshalled list. Those words did not 
appear on the published daily list—they should not 
be on the marshalled list version of the 
amendment. I do not know how they crept in; they 
might have crept in through cross-references. 

Alasdair Morgan: Or sabotage. 

Elaine Murray: Yes. Amendment 289 would 
insert a requirement for a nil return—if no seals 
are killed or taken in the three-month period, that 
should also be reported to ministers, which would 
ensure that licensees fully and accurately report to 

ministers whether they have taken or killed any 
seals. 

Amendment 285 is a technical amendment that 
would replace the term 
“as soon as reasonably practical” 

with reference to the subsection that would be 
introduced by amendment 291, which would 
require quarterly reporting. Much of the current 
concern about seal killing springs from the fact 
that there is currently no requirement to account 
for the animals that are killed. A set frequency for 
reporting is therefore important. 

Amendment 263, which Robin Harper did not 
want to move, would require monthly reporting, 
which could have been too onerous, especially if 
nil returns were required to be reported every 
month. 

Amendment 290 would place a responsibility on 
the licensee to attempt to recover the carcase—
Bill Wilson and the cabinet secretary referred to 
that earlier—as it may be used for a post mortem 
or research purposes. I understand that, under the 
current licensing regime as provided by section 10 
of the Conservation of Seals Act 1970, applicants 
for licenses are requested to attempt to recover 
the carcase of a shot seal, so that the Natural 
Environment Research Council—in Scotland‟s 
case, it would be the sea mammal research unit—
can carry out post-mortem examinations. I think 
that the cabinet secretary referred to another 
institute in Inverness that also does that type of 
work. 

Examination of seal carcases can offer useful 
information regarding diet. As Bill Wilson said 
earlier, the examination of the carcase could also 
provide important information as to whether 
lactating or pregnant seals were being taken. It is 
important that the requirement be transferred from 
the Conservation of Seals Act 1970 into our bill. 

John Scott: Amendments 286 to 288 would 
introduce plurality by changing “seal” to “seal or 
seals”—nothing more obscure than that. It is 
possible that more than one seal would need to be 
reported on. They would also complement Elaine 
Murray‟s amendment 291. I support the 
reasonable reporting period—namely, three 
months—in that amendment. 

Richard Lochhead: I will speak first to 
amendments 263 and 264, which seek to specify 
the regularity of reporting on seals that are shot 
under the licence system. We are not persuaded 
of the need to report every individual seal that is 
shot within the timescale that is set out in the 
amendments. We much prefer the approach in 
amendments 285, 289 and 291, in Elaine Murray‟s 
name. The three-month period that is set out in 
amendment 291 strikes me as being appropriate, 
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although it might be better to link quarterly reports 
to licensing periods rather than to the bill‟s 
commencement. If amendment 291 were passed, 
we might want to amend it at stage 3 to reflect that 
point. Also, the requirement for a nil return that 
amendment 289 would create strikes us as being 
sensible in the context of a three-month reporting 
framework. 

For those reasons, we are content to accept 
amendments 285, 289 and 291, although we 
would intend to amend the bill at stage 3 to link 
quarterly reporting to licensing periods. 

It is the intention of amendments 286 to 288 that 
the requirements of section 100(1)(b) include 
every seal or seals killed or taken, but there is no 
need to insert specific reference to “seals”. The 
interpretation order that will govern interpretation 
of the act will ensure that the references in section 
100(1)(b) will be read appropriately. Therefore, the 
amendments are not necessary. [Interruption.] I 
am sure that the committee paid attention to what I 
was saying despite the fact that we were being 
closed into the committee room. 

Amendment 290 would require a seal licence 
condition that 
“all reasonable steps be taken to recover” 

the body of a seal that is killed under licence. The 
Scottish Government always intended to include a 
provision of that nature in the seal licence 
conditions that will accompany each licence. 
However, the wording of the amendment might be 
improved, particularly in relation to the most 
appropriate scientific roles and responsibilities. 
Recovered seal carcases will be examined under 
the Scottish strandings scheme, which, as we 
mentioned before, is run by the Scottish 
Agricultural College in Inverness.  

For those reasons, we ask the committee to 
resist amendment 290, but we are prepared to 
lodge a similar amendment at stage 3 that will deal 
with the link to scientific research. 

The Convener: In theory, as I moved 
amendment 263 in order for debate to take place, I 
could sum up, but I defer to Elaine Murray and ask 
whether she wants to come back on anything. 

Elaine Murray: No, I am happy with the cabinet 
secretary‟s comments. 

Amendment 263, by agreement, withdrawn. 

Amendment 285 moved—[Elaine Murray]—and 
agreed to. 

The Convener: Amendment 264 is pre-empted. 

Amendments 286 to 288 not moved.  

Amendment 289 moved—[Elaine Murray]—and 
agreed to. 

Elaine Murray: In the light of the assurances 
that have been given by the cabinet secretary, I 
will not move amendment 290. 

Amendment 290 not moved. 

Amendment 291 moved—[Elaine Murray]—and 
agreed to. 

Amendment 292 not moved. 

Section 100, as amended, agreed to. 

Sections 101 to 103 agreed to. 

After section 103 
The Convener: The next group is on seal 

licences: review of operation. Amendment 293, in 
the name of Elaine Murray, is the only amendment 
in the group. 

Elaine Murray: Amendment 293 would require 
ministers to review the operation of the seal 
licensing system two years after the provisions of 
section 98 come into force. In view of the 
continuing progress in developing increasingly 
effective alternative methods of deterring seals, it 
is important that the licensing provisions in part 
5—which are exceptions to the main provision that 
seals must not be killed—should be regularly 
reviewed. That would ensure that emerging 
scientific knowledge of seal biology, populations 
and behaviour and the effectiveness of the seal 
licensing system are continually reassessed in the 
interests of conservation and animal welfare. The 
proposed regular reporting and review would 
facilitate progress towards achieving the aim of 
reducing seal killing to a minimum, which is the 
principle behind section 95. 

I move amendment 293. 

Richard Lochhead: Amendment 293 would 
introduce arrangements for review of the seal 
licensing system. We certainly appreciate the 
principle behind the amendment, which is in line 
with our thinking on the need for the seal licensing 
system to be regularly reviewed and improved, but 
we have some concerns about the frequency of 
the proposed review. A two-year cycle would allow 
little time for the system to be thoroughly tested 
before it was subject to its first review and not 
much time between reviews thereafter. It would 
mean that stakeholders would be consulted one 
year, notified of improvements the next year and 
then consulted again the year after that. With the 
system in an almost continuous state of flux, 
consultation fatigue would quickly set in. A longer 
period is required to allow for adequate testing of 
the new system and full consultation of 
stakeholders as well as appropriate consideration 
of any changes and adequate timescales for 
notifying stakeholders of such changes. 
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For those reasons, I ask the committee to resist 
amendment 293. I am prepared to lodge a similar 
amendment at stage 3 that will provide a longer 
review period of every five years. I ask Elaine 
Murray to take that on board and to consider 
withdrawing amendment 293. 

Elaine Murray: I am encouraged by the cabinet 
secretary‟s comments. Perhaps two years is too 
short a period between reviews. I am happy to 
withdraw amendment 293 if it is intended that a 
more suitable amendment will be lodged at stage 
3. 

Richard Lochhead: We will have a busy stage 
3. 

Amendment 293, by agreement, withdrawn. 

Section 104 agreed to. 

Section 105—Effect of seal conservation area 
status: licensing decisions 

Amendment 294 not moved. 

Section 105 agreed to. 

Section 106 agreed to. 

Section 107—Power to enter land to protect 
fisheries or fish farms from seals 

Amendment 85 moved—[Richard Lochhead]—
and agreed to. 

Section 107, as amended, agreed to. 
Sections 108 to 116 agreed to. 

Section 117—Enforcement of marine 
protection and nature conservation legislation 

The Convener: The next group is on common 
enforcement powers: marine protection and nature 
conservation legislation. Amendment 86, in the 
name of the cabinet secretary, is grouped with 
amendments 295 and 265. 

Richard Lochhead: Amendment 86 will ensure 
that marine enforcement officers are able to 
enforce the new seals legislation at sea in support 
of the enforcement role of the police on land. 

Amendments 295 and 265 would allow Scottish 
enforcement officers to use the powers that are 
referred to in section 117 against third-country—
that is, non-European—vessels as well as foreign 
warships and vessels that are used by foreign 
Governments for non-commercial purposes. As 
the committee will be aware, the UK Government 
has the lead in ensuring compliance with 
international maritime laws. The UK Marine and 
Coastal Access Act 2009 contains similar 
provisions to those that amendment 265 would 
delete, and I believe that the provisions are 
required for Scotland. For those reasons, I ask 
Stuart McMillan not to move amendments 295 and 

265. 

I move amendment 86. 

12:15 
Stuart McMillan: The purpose of my 

amendments is to provide some consistency with 
the United Nations Convention on the Law of the 
Sea—specifically articles 17, 18, 21 and 192. The 
Scottish boating alliance recognised that the 
provisions in the amendments might be outwith 
the powers of the Parliament; nevertheless, it 
thought that the amendments may provide 
consistency. 

The Convener: Cabinet secretary, do you wish 
to add anything? 

Richard Lochhead: I do not have anything to 
add to my previous comments. On the theme of 
consistency in the international sphere, the bill is 
consistent with the UK act. 

Amendment 86 agreed to. 

The Convener: Amendment 295, in the name of 
Stuart McMillan, was debated with amendment 86. 

Stuart McMillan: I am happy not to move 
amendments 295 and 265 if the cabinet secretary 
will provide further information regarding the 
situation with the UK act, although I reserve the 
right to bring the amendments back at stage 3. 

Richard Lochhead: I am happy to provide that 
information. 

Amendments 295 and 265 not moved. 

Amendment 87 moved—[Richard Lochhead]—
and agreed to. 

Section 117, as amended, agreed to. 

Sections 118 to 122 agreed to. 

Schedule 3 agreed to. 

The Convener: I sense that members are 
scenting the home straight. 

Sections 123 to 125 agreed to. 

Section 126—Further provision about seizure 
The Convener: The next group is on common 

enforcement powers: powers of seizure. 
Amendment 88, in the name of the cabinet 
secretary, is the only amendment in the group. 

Richard Lochhead: Amendment 88 is designed 
to make the enforcement powers that are available 
to enforcement officers in the Scottish inshore 
area the same as those that are available 
elsewhere in the UK marine area under the Marine 
and Coastal Access Act 2009. The amendment 
would allow an enforcement officer to require 
someone to assist them in carrying out their duties 
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by, for example, opening a locked door or moving 
objects. 

I move amendment 88. 

Amendment 88 agreed to. 

Amendment 176 moved—[Richard Lochhead]—
and agreed to. 

Section 126, as amended, agreed to. 

Sections 127 to 131 agreed to. 

Section 132—Power to direct vessel or marine 
installation to port 

The Convener: The next group is on power to 
direct vessel or marine installation to port. 
Amendment 296, in the name of Liam McArthur, is 
grouped with amendment 297. 

Liam McArthur: Colleagues will recall that the 
issue was raised with us by the British Ports 
Association at stage 1 and by the director of 
marine services in Orkney, Nigel Mills. Under 
current legislation, powers exist to direct vessels 
or marine installations into port when it is 
suspected that an offence has been committed 
and further investigation is required onshore. 
However, there is no requirement in the legislation 
to consult the port concerned. At present, the 
power is used infrequently, but the expectation is 
that that is likely to change with the creation of 
MPAs. It seems sensible and in the interests of 
both individual ports and enforcement authorities, 
therefore, for the bill to contain a provision to 
require a formal dialogue to take place regarding 
the best options in each circumstance. 

At present, fishing vessels tend to be the subject 
of most orders, but the sense is that that will 
change with the passing of the bill. If larger 
vessels—for example, cargo ships—are to be 
directed to port, the potential disruption to most if 
not all ports could be significant. Consultation of 
the sort that is provided for by the amendments 
would address concerns about that and ensure 
that proper account was taken of space, health 
and safety concerns and other relevant 
considerations. 

I move amendment 296. 

Richard Lochhead: The power to direct a 
vessel to port is not new, of course. For example, 
such a power is given to officers who are 
operating under the Food and Environment 
Protection Act 1985, to wildlife officers under the 
Offshore Marine Conservation (Natural Habitats, 
&c) Regulations 2007 and to British sea fisheries 
officers under the Sea Fisheries Act 1968. The 
committee might find it useful if I outline how the 
provisions work. 

After consulting the master of the vessel that is 
being detained and considering the normal 
practices of good seamanship, the commanding 
officer of an enforcement vessel always ensures 
that the selected port is suitable. It is custom and 
practice that the master of each vessel is 
responsible for contacting the port before arrival, if 
that is normally required by the port authority. 
Many fishing ports are not manned on a 24-hour 
basis, so no notification can be given to those 
ports. 

Enforcement officers are on board the vessel 
that is escorted into port, but the responsibility for 
berthing that vessel still lies with its master. In all 
cases, shore-based enforcement officers are 
notified that a vessel is being escorted in. 

Similar enforcement practices will be used under 
the bill. As its track record shows, Marine Scotland 
compliance is very professional. Its personnel are 
fully trained and responsible, and the sailors are 
trained to the highest standards. Amendment 296 
would make an unnecessary addition to the bill. 
We should leave day-to-day management 
decisions to the professionalism of Marine 
Scotland compliance. For those reasons, we urge 
the committee to resist the amendment. 

As for amendment 297, the accepted practice is 
that, when a vessel is directed to port for 
enforcement purposes, its owner is required to pay 
port fees under existing ports and harbours 
legislation. The amendment would add nothing in 
that respect. Marine Scotland enforcement officers 
will direct a ship to port only when they have good 
reason to believe that it has been involved in 
committing an offence. For those reasons, I urge 
the committee to resist the amendment. 

Liam McArthur: Given what I have heard, I am 
disinclined to press amendment 296 or to move 
amendment 297. Although I note that the cabinet 
secretary says that the normal requirement is to 
consult the port authority, there might be merit in 
stating that more explicitly in the bill. However, 
given the reservations that the cabinet secretary 
expressed, I will keep my powder dry and might 
lodge stage 3 amendments. 

Amendment 296, by agreement, withdrawn. 

Amendment 297 not moved. 

Section 132 agreed to. 

Sections 133 to 135 agreed to. 

Section 136—Duty to provide evidence of 
authority 

The Convener: The next group is on duties and 
liability of marine enforcement officers. 
Amendment 266, in the name of Stuart McMillan, 
is grouped with amendments 267 to 271. 
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Stuart McMillan: Amendments 266, 268 and 
269 are the main amendments and would affect 
sections 136 and 137. Amendments 267 and 270 
are consequential to them. 

As those who deal with a marine enforcement 
officer will not know the officer‟s status or 
authority, it is only proper that the officer should 
have to give evidence of their authority, without 
needing to be asked. The amendments would 
achieve that. Amendment 271 would simply add a 
condition to strengthen section 138(3) and ensure 
that the utmost professional standards apply at 
any time that any person listed in subsection (2) 
undertakes their duties. 

I move amendment 266. 

Bill Wilson: Stuart McMillan proposes to 
remove section 136(3). If that subsection 
remained, the bill could insist that somebody 
obeyed an order without any evidence whatever of 
legal authority that the order had to be obeyed. 
Removing subsection (3) would be a sensible 
amendment. 

Richard Lochhead: Amendment 266 would 
make it clear that a marine enforcement officer 
should produce evidence of authorisation before 
exercising their powers. Marine officers do that 
anyway, but I am still happy to accept the 
amendment, although I note that we might have to 
consider whether further clarification is required at 
stage 3. 

Amendments 268 and 269 would require 
enforcement officers to state their names and the 
powers that they propose to use before exercising 
them. That would put enforcement officers on a 
similar footing with the police, and we would be 
reluctant to do that. Enforcement officers are 
trained to provide the necessary information to 
shipmasters, and we think that that is sufficient. 
For those reasons, I ask Stuart McMillan not to 
move amendments 268 and 269. 

On amendments 267 and 270, the bill provides 
that, if a marine enforcement officer is requested 
to produce evidence of their authority, they do not 
have to do so immediately if they believe that it is 
impractical to do so. Amendment 267 would 
remove that provision. Similarly, the bill provides 
that, if a marine enforcement officer is requested 
to give their name, the power that they are 
exercising, and the grounds for doing so, or if a 
person who is assisting an MEO is asked to state 
the power that they are exercising and the 
grounds for doing so, they do not have to do so 
immediately if they believe that it is impractical, 
and can wait instead until it is practical to carry out 
such a request. Amendment 270 would remove 
that provision. We are happy to accept 
amendments 267 and 270, although we will have 
to review exactly how they work and propose 
further amendments at stage 3 if required. 

Amendment 271 would make a marine 
enforcement officer or their assistant liable for civil 
or criminal proceedings when they exercise their 
powers without reasonable skill or care. Our 
opinion is that marine enforcement officers already 
exercise their power with the highest skill and care 
and, although I do not think that it is entirely 
necessary, we are nevertheless happy to accept 
amendment 271. 

Karen Gillon: I understand that the cabinet 
secretary has just said that he is happy to support 
amendments 267 and 270, but when the bill was 
drafted in which circumstances was it envisaged 
that a marine enforcement officer would not be 
able to produce such evidence and what would be 
taken into account in deciding that? I am 
interested to know that before we agree to remove 
the provision, because there was clearly a reason 
for including it in the first place. 

Richard Lochhead: It is a question of practical 
conditions, at sea for example. An enforcement 
officer might be on a boat in the middle of an 
investigation when he is suddenly stopped and 
asked for something. He could give that 
information then but it would mean that he was 
disturbed while carrying out his duties. We want to 
allow him the flexibility to provide that information 
later. 

Bill Wilson: So the later point could be a period 
of 10 to 15 minutes and not a couple of weeks. 

Richard Lochhead: That takes us into a legal 
debate about how a practical time is defined, but I 
think that the marine enforcement officers would 
be sensible. 

The Convener: I do not really want to open up 
the debate again but Liam McArthur has a quick 
point. 

Liam McArthur: If I heard him correctly, the 
minister suggested that marine enforcement 
officers are already required to do what 
amendment 271 proposes as a matter of good 
practice. That was precisely the reason that the 
cabinet secretary used for not accepting either of 
my amendments in the previous group. I will note 
carefully what he said when the Official Report 
comes out and perhaps throw it back at him at 
stage 3. 

Stuart McMillan: I am pleased to hear that the 
cabinet secretary accepts amendments 266 and 
267. Amendments 268 and 269 would continue 
the consistency with amendments 266 and 267. I 
am also happy with the cabinet secretary‟s 
comments on amendments 270 and 271. I will 
press the amendments. 

Amendment 266 agreed to. 

Amendment 267 moved—[Stuart McMillan]—
and agreed to. 
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Section 136, as amended, agreed to. 

Section 137—Duty to state name and purpose, 
etc 

Amendment 268 moved—[Stuart McMillan]. 

The Convener: The question is, that 
amendment 268 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Morgan, Alasdair (South of Scotland) (SNP) 
Murray, Elaine (Dumfries) (Lab) 
Scott, John (Ayr) (Con) 
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
0, Against 7, Abstentions 0. 

Amendment 268 disagreed to. 

Amendment 269 not moved. 

Amendment 270 moved—[Stuart McMillan]. 

12:30 
The Convener: The question is, that 

amendment 270 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Morgan, Alasdair (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP)  

AGAINST 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 0. 

Amendment 270 agreed to. 

Section 137, as amended, agreed to. 

Section 138—Liability of marine enforcement 
officers 

Amendment 271 moved—[Stuart McMillan]—
and agreed to. 

Section 138, as amended, agreed to. 

Sections 139 and 140 agreed to. 

Section 141—Interpretation of Part 6 
Amendments 90 and 91 moved—[Richard 

Lochhead]—and agreed to. 

Section 141, as amended, agreed to. 

After section 141 

The Convener: The next group is on 
modifications of or relating to the Sea Fish 
(Conservation) Act 1967 and the Sea Fisheries 
(Shellfish) Act 1967. Amendment 256, in the name 
of the cabinet secretary, is grouped with 
amendments 257 to 259 and 298. 

Richard Lochhead: The amendments make 
technical modifications to sea fisheries legislation. 
The amendments represent the culmination of a 
process that we have undergone since I gave 
evidence to you on 9 September at the beginning 
of stage 1, when I said that I intended to lodge 
fisheries amendments at stage 2. 

The main purpose of the amendments is to 
resolve a difficulty relating to several and 
regulating orders granted under the Sea Fisheries 
(Shellfish) Act 1967. I have also taken the 
opportunity to make consequential modifications to 
that act and to the Sea Fish (Conservation) Act 
1967, which I will speak to later. 

The need for the amendments became apparent 
when concerns were expressed by the Crown 
Estate following a legal case in Anglesey in Wales. 
The outcome of the case was that a proposed 
marina development in an area covered by a 
several order could not proceed, which resulted in 
the Crown Estate having doubts about consenting 
to such orders in future. The Crown Estate 
commissioners were worried that, were they to 
give consent, they might not be able to meet their 
statutory obligations to generate revenues. On the 
other hand, several and regulating orders are 
useful fisheries management tools and there is a 
need to ensure their on-going use and viability. 

Amendment 258 addresses that situation. It 
modifies the Sea Fisheries (Shellfish) Act 1967 to 
apply to Scotland a number of amendments that 
were made by the UK Marine and Coastal Access 
Act 2009. In particular, it modifies the 1967 
shellfish act to provide ministers with powers to 
vary or modify several or regulating orders to 
enable development to take place. In addition, 
ministers may make provision for the owner of the 
affected area to pay compensation to the grantee 
of a several order. 

Beyond that, amendment 258 also enables 
moneys that are collected by way of levies or fees 
by the grantee of a several or regulating order to 
be used for purposes connected with the 
regulation of the fishery and not just for the 
cultivation of the fishery. In addition, the 
amendment extends persons who may be liable 
for an offence under the 1967 shellfish act to 
include the master, owner and charterer of a sea 
fishing boat. 
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Amendment 258 also modifies section 3 of the 
1967 shellfish act to enable restrictions and 
regulations made by the grantee of a fishery to be 
enforced by the relevant enforcement agency. In 
Scotland, that is the compliance arm of Marine 
Scotland. The amendment requires the grantee of 
a regulating order to keep and make available a 
register of licence holders to assist the 
Gangmasters Licensing Authority in its duties 
under the Gangmasters (Licensing) Act 2004. 

Amendment 258 modifies the 1967 shellfish act 
to extend the current protection of private oyster 
beds to all privately owned shellfish beds and 
provides ministers with extended powers to 
specify by order the type of fishing implements 
that can be used in an area covered by an order. It 
also modifies the 1967 shellfish act to remove the 
requirement for ministers to appoint an inspector 
to carry out an inquiry into a proposed order. 
Instead, it provides ministers with discretion on 
whether to appoint an inspector to hold an inquiry. 

Amendment 258 also modifies the 1967 shellfish 
act by removing the requirement to obtain Crown 
Estate consent for a several or regulating order 
and instead requires ministers to have regard to 
the powers and duties of the Crown Estate. It 
applies increased fine levels of £50,000 for 
offences relating to several or regulating orders 
under section 7 of the 1967 shellfish act and 
makes modifications that are consequential on 
other amendments in the group. 

Amendment 256 modifies the Sea Fish 
(Conservation) Act 1967 to apply to Scotland a 
number of amendments that were made by the UK 
Marine and Coastal Access Act 2009. In the main, 
those modifications concern powers to enhance 
our management of stocks. In addition to the 
current ability for ministers to apply a minimum 
landing size, the amendment modifies the 1967 
conservation act to enable ministers to set, in an 
order, a maximum landing size or a size range for 
sea fish. It also extends ministers‟ current powers 
to prohibit the use of certain fishing gear from 
vessels, to apply those prohibitions to persons 
who fish from the shore. 

Amendment 256 also allows ministers to include 
marine environmental conditions in licences that 
are granted under the 1967 conservation act and 
extends their powers to restrict fishing for sea fish 
by species, by method or during any period, to 
apply those restrictions to persons who fish from 
the shore and to set limits on the amount of fish 
that can be caught during a set period. It 
introduces increased penalties in respect of 
offences involving assault or obstruction of sea 
fisheries enforcement officers, with maximum fine 
levels on summary conviction of £50,000 and 
£20,000 respectively, and provides that officers of 
a corporate body and partners in a Scottish firm 

may be liable for offences under the 1967 
conservation act. Finally, it makes minor and 
consequential amendments to modify the 1967 
conservation act and the Fisheries Act 1981 in 
relation to Scotland. 

I am getting there. Amendment 257 applies to 
Scotland further modifications to the 1967 
conservation act that were made by the UK Marine 
and Coastal Access Act 2009. The amendment 
provides for the prohibition of the carriage of fish 
that do not meet specified size requirements and 
makes consequential amendments. 

Amendment 298 makes minor consequential 
modifications and repeals relating to sea fisheries 
legislation and the Criminal Justice and Public 
Order Act 1994. It replaces amendment 261. 

The amendments primarily address concerns 
relating to several and regulating orders. In 
addition, they provide an opportunity further to 
align fisheries legislation in Scotland with that in 
the rest of the UK. That does not mean that we are 
simply adopting a UK approach or UK legislation—
Scotland already has a number of the provisions 
that were made by the Marine and Coastal Access 
Act 2009. It remains my intention to have Scottish 
solutions to Scottish fisheries requirements in 
future. However, the alignment of the Sea Fish 
(Conservation) Act 1967 and the Sea Fisheries 
(Shellfish) Act 1967 across the UK will provide 
some cohesion for the inshore sector. By taking 
for Scotland certain of the powers that are given to 
UK ministers under the 2009 act, we will have 
available to us a broader range of powers to 
facilitate fisheries management in Scotland. 

I move amendment 256. 
Karen Gillon: I will not read out the lengthy 

briefing on the subject that we received yesterday. 
On first reading, I thought that the amendments 
were pretty uncontroversial. I read the minister‟s 
briefing note and accepted much of the 
explanation that was given. However, the timing of 
the amendments and the length of the briefing that 
we received from the Scottish Fishermen‟s 
Federation raise a number of concerns. Might the 
cabinet secretary consider bringing the 
amendments back at stage 3, to allow us to 
discuss them with organisations such as the SFF? 
Given that the bill will not come into force before 
stage 3, that would enable us to be better 
informed and ensure that we make informed 
decisions. 

There is much in the SFF‟s briefing with which I 
do not agree, especially in relation to vicarious 
liability; I accept the points that the cabinet 
secretary has made on that issue. However, I am 
not yet convinced by other parts, so it would be 
helpful if the amendments came back at stage 3, if 
the cabinet secretary is so minded, to allow 
dialogue to take place. 
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Elaine Murray: I invite the cabinet secretary to 
comment on a couple of more general points in 
the SFF briefing paper. One that I had not 
particularly appreciated prior to getting the briefing 
is that in the Scottish legal system, the right to fish 
is different from that in the legal system south of 
the border. In Scotland, there is a public right to 
fish, which does not exist in the English legal 
system. In adopting various fishing measures, will 
we impinge on the public right to fish that has 
existed in Scotland since 1705? If so, that could 
affect a wide variety of activities, such as angling 
and haaf and poke netting in the Solway Firth. Can 
the cabinet secretary comment on that? 

The other general point in the SFF briefing is 
that the ability to grant several or regulating orders 
in England and Wales will rest with statutory 
bodies—the inshore fisheries and conservation 
authorities—whereas in Scotland that will rest with 
non-statutory bodies, which are less accountable. 
That possibly implies that the situation in Scotland 
needs to be treated differently. 

Liam McArthur: Elaine Murray has just 
highlighted a couple of the substantive issues. I 
certainly appreciate the reasons why the 
amendments were lodged late in the day, but it is 
clear, as Karen Gillon indicated, that they are 
probably more controversial than was apparent 
from the cabinet secretary‟s letter to us. I do not 
know whether matters can be brokered between 
now and stage 3. We are in the difficult position of 
having to accept what appear to be quite technical 
amendments that are more controversial than they 
seemed at first. 

Richard Lochhead: In an ideal world, we would 
have preferred not to lodge the amendments so 
late, but the process allowed for that, and no other 
vehicle was available to the Government to bring 
forward the amendments, which largely are a 
response to developments south of the border with 
the UK Marine and Coastal Access Act 2009. Of 
course, there are two aspects: the Crown Estate 
several orders issue, and amendments to the Sea 
Fish (Conservation) Act 1967, in light of some of 
the measures that have been taken down south. 
We feel that it would be useful if similar measures 
were available to the Scottish ministers. Of course, 
if measures on maximum or minimum landing 
sizes, for example, were to be used, they would be 
brought to the Parliament. 

On the SFF‟s concern about the public right to 
fish, which Elaine Murray mentioned, there is 
always concern in some sectors of the fishing 
industry about the very existence of several and 
regulatory orders, because they essentially hive 
off small parts of the sea and allow those who are 
given the orders to manage those parts for their 
own benefit. Some people in the fishing industry 
have always objected in principle to such orders. 

About 12 several orders are in place in Scotland, 
and we have regulating orders as well, including 
the one in the Shetland Islands. I think that the 
other one applies in the Solway. 

Clearly, there has always been concern about 
whether there should be several and regulating 
orders in the first place. We consulted all key 
stakeholders prior to lodging the amendments, 
and a couple of the concerns that members have 
raised were expressed. However, the bodies 
responsible for the several and regulating orders 
very much support what we are doing, because 
they are concerned that the Crown Estate will not 
make available future several orders if amendment 
256 is not passed. That is, of course, the 
background to the case down south, in which a 
developer wants to build a marina. Our 
amendments are therefore supported by the key 
stakeholders in that regard. 

If the amendments are successful today, I am 
happy to commit to discussing with members 
further amendments at stage 3 to address any 
points of concern that need to be addressed. If we 
were to leave everything until stage 3, it would be 
back to square 1 as far as most of the 
amendments are concerned. However, if there are 
particular concerns about some of the 
representations that members have received from 
fishing organisations, I give a commitment to 
address them at stage 3, in discussion with 
members. 

12:45 
Karen Gillon: I am trying to be constructive. 

Amendments 258 and 259 are the ones that have 
provoked the most briefing. I wonder whether the 
cabinet secretary might consider returning to them 
at stage 3. 

Richard Lochhead: Amendment 258 and— 

Karen Gillon: Amendment 259. 

The Convener: I will not put the questions en 
bloc—we will take it as it comes. 

Amendment 256 agreed to. 

Amendment 257 moved—[Richard Lochhead]—
and agreed to. 

Amendments 258 and 259 not moved. 

Before section 142 
The Convener: The next group is on judicial 

review. Amendment 260, in the name of Liam 
McArthur, is the only amendment in the group. 

Liam McArthur: No meeting of the Rural Affairs 
and Environment Committee on the Marine 
(Scotland) Bill would be complete without a 
discussion of the Aarhus convention. It is perhaps 
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about time that the committee considered a visit to 
Aarhus—an understated university town in the 
middle of Denmark has no business arousing so 
much controversy. 

It would perhaps be helpful to the committee if I 
made clear at the outset my intention not to press 
amendment 260. 

Karen Gillon: Agreed. 

Bill Wilson: We accept. 

Liam McArthur: Nevertheless, colleagues will 
find it helpful if I clarify the intention behind lodging 
the amendment. I share the concerns of many 
people that introducing a de facto, extensive third-
party right of appeal is not sensible or desirable. 
As members will be aware, however, Lord Gill 
recently completed a review of the Scottish civil 
courts, and made a number of recommendations 
on judicial review. Amendment 260 addresses 
some of those recommendations, notably in 
relation to title and interest and expenses. 

I am aware that the Marine (Scotland) Bill is not 
necessarily the place to start amending the law on 
judicial review in a piecemeal fashion. Doubtless, 
there will be appropriate occasions to return to that 
debate in future. However, the bill and my 
amendment 260 give the cabinet secretary an 
opportunity to respond on some of the key aspects 
of Lord Gill‟s recommendations. In that spirit, I 
provided the minister with early sight of the 
wording of my amendment and a note of my 
intentions to probe the matter, but without pressing 
the amendment. It would be helpful for my 
purposes and, I hope, the committee‟s to hear the 
minister‟s views on those recommendations. 

I move amendment 260. 

The Convener: I give the cabinet secretary an 
opportunity to comment, whether or not he wishes 
to take it—it is up to him. 

Richard Lochhead: The context of the debate 
has changed, but I will cut to the chase. Liam 
McArthur has referred to relevant points made by 
Lord Gill in his recent “Report of the Scottish Civil 
Courts Review”. All that I can say at this point is 
that the Government is scrutinising that report, and 
we will respond to it in due course. I will ensure 
that the committee is kept up to date regarding 
that response. 

We do not consider the present position to be 
incompatible with the Aarhus convention, to which 
Liam McArthur referred. I intend to write to the 
committee about various points that have arisen at 
stage 2 in connection with that convention. I have 
already given that commitment, which I repeat 
today. 

In responding to amendment 260, all that I can 
really say is that there is no recent evidence that 

applications in the environmental field have been 
rejected by the Court of Session because of a lack 
of title and interest. The court continues to 
consider applications for protective costs orders as 
and when such applications are made. We 
consider that the availability of judicial review 
satisfies the requirement under the convention that 
there be a procedure for testing the substantive 
and procedural legality of decisions. That is our 
legalistic response to amendment 260. 

As I have said, I will write to the committee on 
those points, so I welcome the member‟s 
statement that he will not press amendment 260. 

Liam McArthur: I am not sure that I have 
managed to achieve my objective in lodging 
amendment 260. Nevertheless, I remain of the 
view that I will not press it to a vote. 

Amendment 260, by agreement, withdrawn. 

Section 142—Crown application 
The Convener: The next group is on Crown 

application. Amendment 92, in the name of the 
cabinet secretary, is the only amendment in the 
group. 

Richard Lochhead: We are on the last lap, 
convener. 

Amendment 92 will simply correct a minor 
drafting error so that section 142(6) refers to the 
whole act that will follow on from the bill rather 
than just to part 7. 

I move amendment 92. 

Amendment 92 agreed to. 

Section 142, as amended, agreed to. 

Sections 143 and 144 agreed to. 

Section 145—Orders and regulations 

Amendment 193 moved—[Liam McArthur]. 

The Convener: The question is, that 
amendment 193 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
McArthur, Liam (Orkney) (LD) 

AGAINST 
Morgan, Alasdair (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

ABSTENTIONS 
Gillon, Karen (Clydesdale) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
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The Convener: The result of the division is: For 
1, Against 4, Abstentions 2. 

Amendment 193 disagreed to. 

Amendment 93 moved—[Richard Lochhead]—
and agreed to. 

Section 145, as amended, agreed to. 

Section 146—Interpretation: general 

Amendments 94, 95 and 177 moved—[Richard 
Lochhead]—and agreed to. 

Section 146, as amended, agreed to. 

Schedule 5 
INDEX 

The Convener: The next group is on 
interpretation: general. Amendment 252, in the 
name of the cabinet secretary, is grouped with 
amendments 253 to 255. 

Richard Lochhead: This group of amendments 
will make changes to schedule 5, which simply 
provides an index of where terms listed in the bill 
are defined. Amendments 252 to 255 are 
consequential on other amendments that have 
already been discussed. 

I move amendment 252. 

Amendment 252 agreed to. 

Amendments 253 to 255 moved—[Richard 
Lochhead]—and agreed to. 

Schedule 5, as amended, agreed to. 

Section 147 agreed to. 

Schedule 4 
CONSEQUENTIAL MODIFICATIONS 

Amendment 174 not moved. 

Amendment 298 moved—[Richard Lochhead]—
and agreed to. 

Schedule 4, as amended, agreed to. 

Section 148 agreed to. 

Long Title 

The Convener: The next group is on 
sustainable development. Amendment 299, in the 
name of Elaine Murray, is the only amendment in 
the group. 

Elaine Murray: Amendment 299 seeks to 
replace the term “functions and activities in” with 
“the sustainable development of” in the long title. 
Peter Peacock originally lodged the amendment, 
but a long-standing speaking engagement meant 
that he withdrew it, so I lodged it in my name. 

Two weeks ago, the committee and cabinet 
secretary accepted a similar amendment—
amendment 97—to the general duties. I hope that 
the committee and cabinet secretary will agree to 
this amendment to the long title. Members will 
recall a similar amendment to include the term 
“sustainable management” in the Flood Risk 
Management (Scotland) Bill. 

I move amendment 299. 

Richard Lochhead: A similar amendment was 
lodged by Peter Peacock and debated on 18 
November, and was subsequently withdrawn. As I 
said on 18 November, I am content to put our 
commitment to sustainable development beyond 
doubt. I was happy to agree to amendment 97, 
which contained a new duty on sustainable 
development. However, the long title of a bill 
provides an accurate summary statement of its 
contents. The current long title does that in a way 
that amending it in the proposed way would not. 
Also, the amendment would neither change the 
meaning of the substantive provisions of the bill 
nor strengthen in any way the sustainable 
development duty. We see no reason to support 
amendment 299. I am sorry to finish on such a 
sour note, convener. 

Elaine Murray: In view of the cabinet 
secretary‟s statement and the diminishing number 
of members at committee, I seek leave to 
withdraw amendment 299. 

Amendment 299, by agreement, withdrawn. 

Long title agreed to. 

The Convener: That ends our stage 2 
consideration of the bill. I thank the cabinet 
secretary and his officials for their attendance. I 
also thank members for their consideration of 299 
amendments, completion of which concludes the 
committee‟s direct involvement in the bill. That 
said, I am sure that all members will continue to be 
fully and actively involved in the stage 3 
proceedings in the new year. I thank the press and 
public for their attendance. 

Meeting closed at 12:57. 
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Part 1—The Scottish marine area 
 

SP Bill 25A Session 3 (2009) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 
 

Marine (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to make provision in relation to functions and activities in the 
Scottish marine area, including provision about marine plans, licensing of marine activities and 
the protection of the area and its wildlife including seals; and for connected purposes. 
 
 

PART 1 

THE SCOTTISH MARINE AREA 5 

1 The “Scottish marine area” 

(1) For the purposes of this Act, the “Scottish marine area” means the area of sea within the 
seaward limits of the territorial sea of the United Kingdom adjacent to Scotland and 
includes the bed and subsoil of the sea within that area. 

(2) The boundaries between the parts of the territorial sea of the United Kingdom adjacent 10 
to Scotland and the parts not so adjacent are to be determined by reference to an Order 
in Council made under section 126(2) of the Scotland Act 1998 (c.46) to the extent that 
the Order in Council is expressed to apply for the purposes of that Act. 

 
2 “Sea” 

In this Act, unless the context otherwise requires, “sea” includes— 15 

(a) any area submerged at mean high water spring tide, 

(b) the waters of every estuary, river or channel, so far as the tide flows at mean high 
water spring tide. 

(See section 57 for the meaning of “sea” for the purposes of Part 4.) 

 

PART 1A 20 

GENERAL DUTIES 

2A Sustainable development 

In exercising any function that affects the Scottish marine area under this Act or any 
other enactment— 

(a) the Scottish Ministers, and 25 
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(b) public authorities, 

must act in the way best calculated to further the achievement of sustainable 
development, so far as is consistent with the purpose of the function concerned. 

 

PART 2 

MARINE PLANNING 5 

Marine plans 

3 National marine plan and regional marine plans 

(1) The Scottish Ministers must prepare and adopt in accordance with schedule 1 a national 
marine plan for the Scottish marine area. 

(1A) The Scottish Ministers may prepare and adopt in accordance with that schedule a 10 
regional marine plan for any Scottish marine region (see subsection (4)). 

(2) A national marine plan or (as the case may be) a regional marine plan is a document 
which— 

(a) states the Scottish Ministers’ policies (however expressed) for and in connection 
with the sustainable development of the area to which the plan applies, 15 

(b) states that it is a national marine plan or (as the case may be) a regional marine 
plan prepared and adopted for the purposes of this section. 

(3) A national marine plan must in particular include— 

(a) economic, social and marine ecosystem objectives, 

(b) objectives relating to the mitigation of, and adaptation to, climate change. 20 

(4) The Scottish Ministers may by order designate any part of the Scottish marine area as a 
Scottish marine region; and any such order must identify the boundaries of the Scottish 
marine region. 

(6) A national marine plan or (as the case may be) a regional marine plan may also include 
statements or information relating to policies contained in the plan. 25 

(7) If to any extent a policy stated in a national marine plan or a regional marine plan 
conflicts with any other statement or information in the plan, that conflict must be 
resolved in favour of the policy. 

 
3A Conformity of marine plans with other documents 

(1) A national marine plan and a regional marine plan must be in conformity with any 30 
marine policy statement currently in effect for the Scottish marine area, unless relevant 
considerations indicate otherwise. 

(2) A regional marine plan must be in conformity with any national marine plan currently in 
effect, unless relevant considerations indicate otherwise. 

(3) For the purposes of this Part, a marine policy statement is “currently in effect” for the 35 
Scottish marine area if— 

(a) the statement has been adopted by the Scottish Ministers in accordance with 
Schedule 5 to the 2009 Act, 
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(b) the statement has been published in accordance with paragraph 12 of that 
Schedule, 

(c) the statement has not been replaced by a later marine policy statement (see section 
45(3) of that Act), 

(d) the Scottish Ministers have not withdrawn from the statement in accordance with 5 
section 48 of that Act, and 

(e) the statement has not been withdrawn (by virtue of the withdrawal of the 
Secretary of State in accordance with that section). 

 
4 Coming into effect of marine plans 

A national marine plan or (as the case may be) a regional marine plan comes into effect 10 
when the plan is published by the Scottish Ministers in accordance with schedule 1. 

 
5 Amendment of marine plans 

(1) A national marine plan or (as the case may be) a regional marine plan may be amended 
from time to time by the Scottish Ministers. 

(2) Any amendment of any such plan must be prepared and adopted in accordance with 15 
schedule 1. 

 
6 Withdrawal of marine plans 

(1) The Scottish Ministers may withdraw a national marine plan or (as the case may be) a 
regional marine plan where they consider it appropriate to do so. 

(2) If they do so, they must publish notice of withdrawal in the Edinburgh Gazette; and the 20 
marine plan concerned ceases to have effect on the date of such publication. 

(3) The Scottish Ministers must also take such further steps as they consider appropriate to 
secure that the withdrawal of the marine plan concerned is brought to the attention of 
interested persons. 

(4) In this section, “interested persons” means— 25 

(a) any persons appearing to the Scottish Ministers to be likely to be interested in, or 
affected by, the withdrawal of the marine plan concerned, 

(b) members of the general public. 

(4A) Following withdrawal of a national marine plan, the Scottish Ministers must prepare and 
adopt in accordance with schedule 1 a new national marine plan for the Scottish marine 30 
area as soon as is reasonably practicable. 

 
6A Effect of withdrawal from or of marine policy statement or of national marine plan 

(1) Where the Scottish Ministers withdraw from a marine policy statement in accordance 
with section 48 of the 2009 Act, or a marine policy statement is withdrawn (by virtue of 
the withdrawal of the Secretary of State under that section), the withdrawal does not 35 
affect— 

(a) the continuing validity or effect of a national marine plan or regional marine plan, 
or 
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(b) until such time as a new marine policy statement is in effect in relation to the 

Scottish marine area, the construction of any national or regional marine plan. 

(2) Where the Scottish Ministers withdraw a national marine plan, the withdrawal does not 
affect— 

(a) the continuing validity or effect of a regional marine plan, or 5 

(b) until such time as a new national marine plan is in effect, the construction of any 
regional marine plan. 

 
7 Duty to keep relevant matters under review 

(1) The Scottish Ministers must keep under review the matters which may be expected to 
affect the exercise of their functions relating to— 10 

(a) the designation of any area as a Scottish marine region, 

(b) the preparation, adoption, amendment or withdrawal of a national marine plan or 
(as the case may be) a regional marine plan, 

(c) keeping under review under section 12 in relation to any such plan the matters in 
subsection (2) of that section. 15 

(2) The matters include— 

(a) as regards a national marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 
the Scottish marine area and of the living resources which the area 
supports, 20 

(ii) the purposes for which any part of the area is used, 

(iii) the communications, energy and transport systems for the area,  

(iv) any other considerations which may be expected to affect those matters, 

(b) as regards a regional marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 25 
the Scottish marine region to which the plan applies,  

(ii) the purposes for which any part of the region is used, 

(iii) the communications, energy and transport systems of the region, 

(iv) any other considerations which may be expected to affect those matters. 

(3) The matters also include— 30 

(a) any changes which could reasonably be expected to occur in relation to any matter 
referred to in subsection (2),  

(b) as regards a national marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine area, its natural 
resources, or the living resources dependent on the area, 35 

(c) as regards a regional marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine region to which the 
plan applies, its natural resources, or the living resources dependent on the region. 

(4) The reference— 
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(a) in subsection (2)(a)(i) to the cultural characteristics of the Scottish marine area 
includes a reference to characteristics of the area which are of a historic or 
archaeological nature, 

(b) in subsection (2)(b)(i) to the cultural characteristics of a Scottish marine region 
includes a reference to characteristics of the region which are of a historic or 5 
archaeological nature. 

 
Delegation of functions relating to regional marine plans 

8 Delegation of functions relating to regional marine plans 

(1) The Scottish Ministers may give directions under this section which— 

(a) designate any of the delegable functions in relation to a regional marine plan 10 
which would (apart from directions under this section) be exercisable by the 
Scottish Ministers, 

(b) direct that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate acting on behalf of the 
Scottish Ministers as is designated in the direction. 15 

(2) The delegate so designated may be either— 

(a) a public authority, or 

(b) a group of persons comprising (either or both)— 

(i) persons nominated by such public authorities with an interest in the 
Scottish marine region to which the regional marine plan applies as the 20 
Scottish Ministers consider appropriate, 

(ii) persons nominated by the Scottish Ministers. 

(3) The Scottish Ministers may give a direction under this section— 

(a) where the proposed delegate is a public authority, only with the consent of the 
authority, 25 

(b) where the proposed delegate is a group of persons referred to in paragraph (b) of 
subsection (2), only with the consent of any public authority responsible for 
nominating under sub-paragraph (i) of that paragraph. 

(4) The delegate— 

(a) must comply with the direction, 30 

(b) is to be taken to have all the powers necessary to do so. 

(5) In this section “delegable functions in relation to a regional marine plan” means the 
following functions in relation to any such plan— 

(a) those under sections 3, 5 or 7, 

(b) those under section 12 (monitoring etc. of implementation), 35 

but excluding the excepted functions. 

(6) The excepted functions are the following functions in relation to any such plan— 

(a) deciding under paragraph 4 of schedule 1 whether to prepare and publish a 
statement of public participation, 
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(b) deciding under paragraph 6 of that schedule whether to revise a statement of 

public participation, 

(c) deciding under paragraph 9 of that schedule whether to publish a consultation 
draft, 

(d) deciding under paragraph 14 of that schedule whether to publish a regional marine 5 
plan or any amendment of such a plan. 

 
9 Directions under section 8: supplementary provision 

(1) Where the Scottish Ministers give a direction under section 8, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 
be interested in or affected by it. 10 

(2) For so long as any such direction remains in effect, the designated functions are 
exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 
exercisable by the Scottish Ministers). 

(3) But subsection (2) is subject to any provision to the contrary which— 

(a) is made by the direction, or 15 

(b) is included in a direction under section 10. 

(4) A direction under section 8 may include— 

(a) such terms or conditions,  

(b) such obligations or requirements, 

(c) such financial provisions, 20 

as the Scottish Ministers may determine. 

(5) A direction under section 8 may make different provision for different cases, different 
areas or different delegates. 

(6) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 25 

 
10 Directions to delegates as regards performance of designated functions 

(1) This section applies where any functions are exercisable by a delegate by virtue of a 
direction given under section 8. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 30 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 
delegate. 

(4) A delegate given a direction under this section must comply with the direction. 

(5) Where the Scottish Ministers give a direction under this section, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 35 
be interested in or affected by it. 
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Decisions of public authorities affected by a marine plan 

11 Decisions of public authorities affected by marine plans 

(1) A public authority must take any authorisation or enforcement decision in accordance 
with the appropriate marine plans, unless relevant considerations indicate otherwise. 

(2) If a public authority makes an authorisation or enforcement decision otherwise than in 5 
accordance with the appropriate marine plans, it must state its reasons. 

(3) A public authority must have regard to the appropriate marine plans in making any 
decision— 

(a) which relates to the exercise by them of any function capable of affecting the 
whole or any part of the Scottish marine area, but 10 

(b) which is not an authorisation or enforcement decision. 

(4) In this section— 

(a) an “authorisation or enforcement decision” is any of the following— 

(i) the determination of any application (whenever made) for authorisation of 
the doing of any act which affects or might affect the whole or any part of 15 
the Scottish marine area,  

(ii) any decision relating to any conditions of any such authorisation,  

(iii) any decision about extension, replacement, variation, revocation or 
withdrawal of any such authorisation or any such conditions (whenever 
granted or imposed),  20 

(iv) any decision relating to the enforcement of any such authorisation or any 
such conditions, 

(v) any decision relating to the enforcement of any prohibition or restriction 
(whenever imposed) on the doing of any act, or of any act of any 
description, falling within sub-paragraph (i), 25 

(b) “the appropriate marine plans” are— 

(i) a national marine plan which is in effect, 

(ii) to the extent that a decision falling within subsection (1) or (3) relates to a 
Scottish marine region, any regional marine plan which is in effect for the 
region. 30 

(5) In this section— 

“act” includes omission, 

“authorisation” means any approval, confirmation, consent, licence, permission or 
other authorisation (however described), whether special or general. 

 
Monitoring and reporting 35 

12 Monitoring of and periodical reporting on implementation of marine plans 

(1) For so long as a national marine plan or (as the case may be) a regional marine plan is in 
effect, the Scottish Ministers must keep under review in relation to each such plan the 
matters in subsection (2). 

(2) The matters are— 40 
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(a) the effects of the policies in the plan, 

(b) the effectiveness of the policies in securing that the objectives for which the plan 
was prepared and adopted are met,  

(c) the progress being made towards securing the objectives, 

(d) the progress being made towards securing that the objectives in the regional 5 
marine plan secure the objectives in the national marine plan. 

(3) The Scottish Ministers must from time to time prepare and publish a report on the 
matters kept under review in pursuance of subsection (1). 

(4) After publishing a report under subsection (3), the Scottish Ministers must decide 
whether or not to amend or replace the national marine plan or (as the case may be) the 10 
regional marine plan. 

(5) The first report must be published before the expiry of 5 years beginning with the date 
on which the marine plan concerned was adopted. 

(6) After the publication of the first report, successive reports must be published at intervals 
of no more than 5 years following the date of publication of the previous report. 15 

(7) Any reference in this section to the replacement of a national marine plan or (as the case 
may be) a regional marine plan is a reference to— 

(a) preparing and adopting, in accordance with the provisions of this Part, a fresh 
national marine plan or (as the case may be) a regional marine plan (and as 
respects a regional marine plan whether or not it is for the identical Scottish 20 
marine region), 

(b) if the Scottish Ministers have not already done so, withdrawing the marine plan 
that is to be replaced. 

 
Validity of marine plans 

13 Validity of national marine plans and regional marine plans 25 

(1) A relevant document must not be questioned in any legal proceedings, except in so far 
as is provided by this section. 

(2) A person aggrieved by a relevant document may make an application to the Court of 
Session on any of the following grounds— 

(a) that the document is not within the appropriate powers,  30 

(b) that a procedural requirement has not been complied with. 

(3) Any such application must be made not later than 6 weeks after the publication of the 
relevant document. 

(4) In this section and section 14— 

(a) “the appropriate powers” means in the case of a national marine plan, a regional 35 
marine plan or an amendment of any such plan, the powers conferred on the 
Scottish Ministers by sections 3 to 8, 

(b) “procedural requirement” means any requirement— 

(i) under the appropriate powers, or 

(ii) in directions under section 8 or 10,  40 
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which relates to the preparation, adoption or publication of a relevant document, 

(c) “relevant document” means— 

(i) a national marine plan, 

(ii) an amendment of a national marine plan, 

(iii) a regional marine plan, 5 

(iv) an amendment of a regional marine plan. 

 
14 Powers of the Court of Session on an application under section 13 

(1) This section applies in any case where an application is made to the Court of Session 
(“the Court”) under section 13. 

(2) The Court may make an interim order suspending the operation of the relevant 10 
document— 

(a) wholly or in part,  

(b) generally or as it affects a particular area, 

and an interim order has effect until the proceedings are finally determined. 

(3) Subsection (4) applies if the Court is satisfied as to any of the following— 15 

(a) that a relevant document is to any extent outside the appropriate powers, 

(b) that the interests of the applicant have been substantially prejudiced by failure to 
comply with a procedural requirement. 

(4) The Court may— 

(a) quash the relevant document,  20 

(b) remit the relevant document to the Scottish Ministers. 

(5) If the Court remits the relevant document under subsection (4)(b), it may give directions 
as to the action to be taken in relation to the relevant document. 

(6) Directions under subsection (5) may in particular— 

(a) require the relevant document to be treated (generally or for specified purposes) as 25 
not having been adopted or published, 

(b) require specified steps in the process that has resulted in the adoption of the 
relevant document to be treated (generally or for specified purposes) as having 
been taken or not having been taken, 

(c) require action to be taken by the Scottish Ministers. 30 

(7) The powers of the Court under subsections (4) and (5) are exercisable in relation to the 
whole or any part of the relevant document. 

 
Interpretation of Part 2 

15 Interpretation of Part 2  

In this Part— 35 

“adopted”, in the case of a national marine plan or a regional marine plan, is to be 
construed in accordance with section 3(1) and paragraph 14 of schedule 1; and 
related expressions are to be construed accordingly, 
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“marine policy statement” is to be construed in accordance with sections 44 and 
47 of the 2009 Act, 

“national marine plan” has the meaning given in section 3 (and any reference to a 
national marine plan includes a reference to it as amended), 

“regional marine plan” has the meaning given in section 3 (and any reference to a 5 
regional marine plan includes a reference to it as amended). 

 

PART 3 

MARINE LICENSING 

Requirement for licence 

16 Requirement for licence  10 

(1) No person may— 

(a) carry on a licensable marine activity, or 

(b) cause or permit any other person to carry on such an activity, 

except in accordance with a marine licence granted by the Scottish Ministers. 

(2) Subsection (1) is subject to any exemptions and special cases provided for by virtue of 15 
sections 24 to 28. 

 
Licensable marine activities 

17 Licensable marine activities  

(1) For the purposes of this Part, it is a licensable marine activity to do any of the 
following— 20 

 

 

 

 
25 

 

 
 
 

30 

 

 
 
 

35 

 

 

1 To deposit any substance or object within the Scottish marine area, either in the 
sea or on or under the seabed, from any of the following— 

(a) a vehicle, vessel, aircraft or marine structure, 

(b) a container floating in the sea, or 

(c) a structure on land constructed or adapted wholly or mainly for the purpose 
of depositing solids in the sea. 

2 To deposit any substance or object anywhere in the sea or on or under the seabed 
from a vehicle, vessel, aircraft, marine structure or floating container which was 
loaded with the substance or object either— 

(a) in Scotland, or 

(b) in the Scottish marine area. 

3 To scuttle any vessel or floating container in the Scottish marine area. 

4 To scuttle any vessel or floating container anywhere at sea, if the vessel or 
container has been towed or propelled for the purpose of that scuttling either— 

(a) from Scotland, or 

(b) from the Scottish marine area (except where the towing or propelling began 
outside that area). 
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  5 
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5 To construct, alter or improve any works within the Scottish marine area either— 

(a) in or over the sea, or 

(b) on or under the seabed. 

6 To use a vehicle, vessel, aircraft, marine structure or floating container to remove 
any substance or object from the seabed within the Scottish marine area. 

7 To carry out any form of dredging within the Scottish marine area (whether or not 
involving the removal of any material from the sea or seabed). 

8 To deposit or use any explosive substance or article within the Scottish marine 
area either in the sea or on or under the seabed. 

9 To incinerate any substance or object on any vehicle, vessel, marine structure or 
floating container in the Scottish marine area. 

10 To load a vehicle, vessel, marine structure or floating container in Scotland or in 
the Scottish marine area with any substance or object for incineration anywhere at 
sea. 

(2) In subsection (1)— 15 

(a) in item 7, “dredging” includes using any device to move any material (whether or 
not suspended in water) from one part of the sea or seabed to another part, 

(b) in item 10, “incineration” means the combustion of a substance or object for the 
purpose of its thermal destruction (and in item 9 “incinerate” is to be read 
accordingly). 20 

(3) The Scottish Ministers may by order amend subsection (1) so as to add or remove any 
activity from the list of licensable marine activities. 

(4) In deciding whether to make an order under subsection (3), the Scottish Ministers must 
have regard to— 

(a) the need to protect the environment, 25 

(b) the need to protect human health, 

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant. 

 
Pre-application consultation 

17A Pre-application consultation: preliminary 30 

(1) The Scottish Ministers may by regulations prescribe classes or descriptions of licensable 
marine activity. 

(2) Where a licensable marine activity is of such a class or description, section 17B applies 
to a prospective applicant for a marine licence in respect of that activity.  

(3) Regulations under subsection (1) may also make provision— 35 

(a) as to the right of a prospective applicant for a marine licence to notify the Scottish 
Ministers requiring a statement from them as to whether or not, in their opinion, 
the activity in respect of which the licence is being sought is of such a class or 
description, 

(b) as to the manner in which— 40 
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(i) notification under paragraph (a) is to be exercised, including provision as to 

the information that the prospective applicant is to provide, 

(ii) a statement under paragraph (a) is to be provided, including provision as to 
when a statement must be provided following receipt of sufficient 
information to determine the matter,  5 

(c) as to the power of the Scottish Ministers to require further information in order to 
determine the application, 

(d) as to the effect of a statement under paragraph (a), including, the circumstances in 
which section 17B, despite subsection (2), does not apply to a prospective 
applicant following provision of a statement that the activity is not of such a class 10 
or description, 

(e) as to any other matter the Scottish Ministers consider necessary or expedient for 
the purposes of this section. 

 
17B Pre-application consultation: compliance 

(1) A person to whom this section applies (“the prospective applicant”) must give notice 15 
that an application for a marine licence is to be submitted. 

(2) A period of at least 12 weeks must elapse between giving the notice and the prospective 
applicant submitting the application. 

(3) Notice under subsection (1) must contain— 

(a) a description in general terms of the activity to be carried out, 20 

(b) a plan or chart showing the outline of the location at which the activity is to be 
carried out (including, as appropriate, the route to be taken in order to carry out 
the activity), which is sufficient to identify the location, 

(c) details as to how the prospective applicant is to be contacted, 

(d) such other information as may be prescribed by regulations made by the Scottish 25 
Ministers. 

(4) Regulations may— 

(a) require that the notification be given to persons specified in the regulations, 

(b) specify persons who are to be consulted as respects a proposed application and 
what form that consultation is to take. 30 

(5) Different provision may be made under subsection (4) for different cases or classes of 
case or for different parts of the Scottish marine area.  

(6) The Scottish Ministers may, provided that they do so within 21 days of having received 
the notification, notify the prospective applicant that they require (either or both)— 

(a) that the notification under subsection (1) be given to persons additional to those 35 
specified under subsection (4) (specifying in the notification who those persons 
are), 

(b) that consultation additional to that required by virtue of subsection (4)(b) be 
undertaken as regards the proposed development (specifying in the notification 
what form that consultation is to take). 40 
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(7) In considering whether to give notification under subsection (6), the Scottish Ministers 
are to have regard to the nature, extent and location of the proposed activity, and to the 
likely effects at and in the vicinity of that location, of its being carried out. 

 
17C Pre-application consultation report 

(1) A person who, before submitting an application for a marine licence, was required to 5 
comply with section 17B and who proceeds to submit that application must prepare a 
report as to what has been done to effect such compliance. 

(2) A report under subsection (1) is to be in such form as the Scottish Ministers may by 
regulations prescribe. 

 
Licences 10 

18 Application for licence 

(1) The Scottish Ministers may require an application for a marine licence to be— 

(a) made in such form as they may determine, 

(b) accompanied by such fee as may be determined by, or in accordance with, 
regulations made by them. 15 

(2) The Scottish Ministers may determine different forms, and provide for different fees, for 
different descriptions of applications. 

(3) The Scottish Ministers may require an applicant to— 

(a) supply such information, 

(b) produce such articles, 20 

(c) permit such investigations, examinations and tests, 

as in their opinion may be necessary or expedient to enable them to determine the 
application. 

(4) If the Scottish Ministers carry out any investigation, examination or test (whether or not 
by virtue of subsection (3)(c)) which in their opinion is necessary or expedient to enable 25 
them to determine an application, they may require the applicant to pay a fee towards 
the reasonable expenses of the investigation, examination or test. 

(5) If an applicant fails to comply with a requirement made by the Scottish Ministers under 
this section, the Ministers may— 

(a) refuse to proceed with the application, 30 

(b) refuse to proceed with it until the failure is remedied. 

 
19 Notice of applications 

(1) Having received an application for a marine licence, the Scottish Ministers must 
either— 

(a) publish notice of the application, or 35 

(b) require the applicant to publish notice of it. 

915



14 Marine (Scotland) Bill 
Part 3—Marine licensing 

 
(2) Publication under subsection (1) must be in such manner as the Scottish Ministers 

consider is most likely to bring the application to the attention of any persons likely to 
be interested in it. 

(3) The Scottish Ministers must not proceed with an application unless notice has been 
published under subsection (1). 5 

(4) If the Scottish Ministers in pursuance of subsection (1)(a) publish notice of an 
application, they may require the applicant to pay a fee towards the reasonable expenses 
of the publication. 

(5) If an applicant fails to pay a fee required by the Scottish Ministers under subsection (4), 
the Ministers may— 10 

(a) refuse to proceed with the application, 

(b) refuse to proceed with it until the failure is remedied. 

(6) This section does not apply in relation to an application where the Scottish Ministers 
consider that notice of the application should not be published. 

 
20 Determination of applications 15 

(1) In determining an application for a marine licence (including the terms on which it is to 
be granted and what conditions, if any, are to be attached to it), the Scottish Ministers 
must have regard to— 

(a) the need to— 

(i) protect the environment,  20 

(ii) protect human health, 

(iii) prevent interference with legitimate uses of the sea, 

(b) such other matters as the Scottish Ministers consider relevant. 

(2) In considering an application for a licence to authorise an activity mentioned in item 1 
or 2 in section 17(1) (deposit of substance or object), the Scottish Ministers must have 25 
regard (among other things) to the practical availability of any alternative method of 
dealing with the substance or object. 

(3) In considering an application for a licence to authorise an activity mentioned in item 5 in 
section 17(1) (constructing, altering or improving works), the Scottish Ministers must 
have regard (among other things) to the effects of any use intended to be made of the 30 
works when constructed, altered or improved. 

(4) The Scottish Ministers— 

(a) must, in relation to each application, consult such persons or bodies as may be 
specified by them by order, 

(b) may, in relation to any particular application, consult any other person or body 35 
they consider has particular expertise in any matter arising in relation to the 
application. 

(5) The Scottish Ministers must give the applicant the opportunity to make representations 
to them about any observations made to them by a person or body consulted by them 
under subsection (4). 40 

(6) The Scottish Ministers must have regard to any representations which they receive from 
any person having an interest in the outcome of the application.  

916



Marine (Scotland) Bill 15 
Part 3—Marine licensing 
 

(7) The Scottish Ministers may by regulations make further provision as to the procedure to 
be followed in connection with— 

(a) applications to them for marine licences, 

(b) the grant by them of such licences. 

(8) Regulations under subsection (7) may include, in particular, provision as to— 5 

(a) the period within which any function is to be exercised (including when that 
period is to begin and how it is to be calculated), 

(b) notifying the applicant of any licensing determination. 

 
21 Inquiries 

(1) The Scottish Ministers may cause an inquiry to be held in connection with their 10 
determination of an application for a marine licence. 

(2) Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973 
(c.65) apply to any inquiry the Scottish Ministers may cause to be held under subsection 
(1) as they apply to inquiries under that section. 

(3) Where— 15 

(a) an inquiry is caused by the Scottish Ministers to be held under subsection (1), and 

(b) in the case of some other matter required or authorised to be the subject of an 
inquiry (“the other inquiry”), it appears to the relevant authority or authorities that 
the matters are so far cognate that they should be considered together, 

the relevant authority or authorities may direct that the two inquiries be held 20 
concurrently or combined as one inquiry. 

(4) In subsection (3), “the relevant authority or authorities” means the Scottish Ministers or, 
where causing the other inquiry to be held is the function of some other person or body, 
the Scottish Ministers and that other person or body acting jointly. 

 
22 Grant or refusal of licence 25 

(1) The Scottish Ministers, having considered an application for a marine licence, must— 

(a) grant the licence unconditionally, 

(b) grant the licence subject to such conditions as they consider appropriate, or 

(c) refuse the application. 

(2) The conditions that may be attached to a licence under subsection (1)(b) may relate to 30 
any of the following— 

(a) the activities authorised by the licence, 

(b) precautions to be taken or works to be carried out (whether before, during or after 
the carrying out of the authorised activities) in connection with or in consequence 
of those activities, 35 

(c) monitoring of the activities authorised by the licence. 

(3) The conditions include in particular conditions— 
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(a) that no activity authorised by the licence be carried out until the Scottish Ministers 

have (or some other specified person has) given such further approval of the 
activity as may be specified, 

(b) as to the provision, maintenance, testing or operation of equipment for measuring 
or recording specified matters relating to any activity authorised by the licence, 5 

(c) as to the keeping of records or the making of returns or giving of other 
information to the authority, 

(d) for the removal at the end of a specified period of any object or works to which 
the licence relates, 

(e) for the carrying out at the end of a specified period of such works as may be 10 
specified for the remediation of the site or of any object or works to which the 
licence relates, 

(f) that any activity authorised by the licence must take place at a specified site, 
whether or not in the Scottish marine area. 

(4) A licence may provide that— 15 

(a) it is to expire unless the activity it authorises is begun or completed within a 
specified period, 

(b) it is to remain in force indefinitely or for a specified period of time (which may be 
determined by reference to a specified event). 

(5) A licence authorising any activity mentioned in item 5 in section 17(1) (constructing, 20 
altering or improving works) may provide that the conditions attached to it are to bind 
any other person who for the time being owns, occupies or enjoys any use of the works 
in question (whether or not the licence is transferred to that other person). 

(6) The Scottish Ministers must not grant a licence to carry on any activity which is 
contrary to international law. 25 

(7) In subsection (4), “specified” means specified in the licence concerned. 

 
23 Variation, suspension, revocation and transfer 

(1) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that there has been a breach of any of its provisions. 

(2) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 30 
if it appears to them that— 

(a) in the course of the application for the licence any person either— 

(i) supplied information to them that was false or misleading, or 

(ii) failed to supply information, and 

(b) if the correct information had been supplied— 35 

(i) they would have, or 

(ii) it is likely that they would have, 

refused the application or granted the licence in different terms. 

(3) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that the licence ought to be varied, suspended or revoked for any of 40 
the following reasons— 
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(a) because of a change in circumstances relating to the environment or human health, 

(b) because of increased scientific knowledge relating to either of those matters, 

(c) in the interests of safety of navigation, 

(d) for any other reason that appears to the Ministers to be relevant. 

(4) Any suspension under subsection (1), (2) or (3) is for such period as the Scottish 5 
Ministers may specify in the notice of suspension. 

(5) The Scottish Ministers may by further notice extend the period of the suspension. 

(6) But a licence may not by virtue of this section be suspended in total for a period 
exceeding 18 months. 

(7) On an application made by a licensee, the Scottish Ministers— 10 

(a) may transfer the licence from the licensee to another person, and 

(b) if they do so, must vary the licence accordingly. 

(8) A licence may not be transferred except in accordance with subsection (7). 

 
Exemptions from licensing requirements 

24 Exemptions specified by order 15 

(1) The Scottish Ministers may by order specify activities which— 

(a) are not to need a marine licence, 

(b) are not to need a marine licence if conditions specified in the order are satisfied. 

(2) The conditions that may be specified in an order under subsection (1) include conditions 
enabling the Scottish Ministers to require a person to obtain their approval before the 20 
person does anything for which a licence would be needed but for the order. 

(3) Approval under subsection (2) may be either— 

(a) without conditions, or 

(b) subject to such conditions as the Scottish Ministers consider appropriate. 

(3A) In deciding whether to make an order under subsection (1), the Scottish Ministers must 25 
have regard to— 

(a) the need to protect the environment, 

(b) the need to protect human health, 

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant. 30 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 
order the Ministers propose to make under subsection (1). 

 
25 Activities below specified threshold of environmental impact 

(1) The Scottish Ministers may by regulations provide that licensable marine activities 
which fall below a specified threshold of environmental impact— 35 

(a) are not to need a marine licence, but 

(b) are instead to be registered. 
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(2) Regulations under subsection (1) may— 

(a) define or elaborate the meaning of— 

(i) “fall below”, 

(ii) “registered”, 

(iii) “specified threshold of environmental impact”, 5 

(b) make further provision in relation to registration of the activities, including in 
particular the procedure in relation to registration. 

(3) The regulations may also— 

(a) create offences, 

(b) provide that any offence created is triable summarily or on indictment, 10 

(c) provide for any offence created to be punishable— 

(i) on summary conviction, by a fine not exceeding £50,000, 

(ii) on conviction on indictment, by a fine, imprisonment for a period not 
exceeding 2 years, or both. 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 15 
regulations the Ministers propose to make under subsection (1). 

 
26 Oil and gas, defence or pollution 

Nothing in this Part applies to— 

(a) any activity relating to a matter which is a reserved matter by virtue of Section D2 
(oil and gas) in Part II of Schedule 5 to the Scotland Act 1998 (c.46) and which is 20 
an activity outside controlled waters (within the meaning of section 30A(1) of the 
Control of Pollution Act 1974 (c.40)), 

(b) any activity relating to a matter which is a reserved matter by virtue of paragraph 
9 (defence) in Part I of that Schedule,  

(c) any activity falling within the subject matter of Part 6 (pollution) of the Merchant 25 
Shipping Act 1995 (c.21). 

 
Special provision for certain cases 

27 Special procedure for applications relating to certain electricity works 

(1A) This section applies where— 

(a) a person who proposes to carry out an activity must first make both— 30 

(i) an application for a marine licence, and 

(ii) an application for consent under section 36 of the Electricity Act (consent 
for construction etc. of generating stations) (a “generating station 
application”) in relation to the activity or other works to be undertaken in 
connection with the activity,  35 

(b) the person makes both applications, or one of them, and 

(c) the Scottish Ministers— 
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(i) decide that both applications are to be considered together and, as the case 
may be, if only one of the applications has been made that it is not to be 
considered without the other, and 

(ii) give the person notice of their decision. 

(1B) Both of the applications are to be considered together; but this is subject to any 5 
provision that may be made in an order under subsection (1C). 

(1C) The Scottish Ministers may by order do any of the following— 

(a) provide that such procedural provisions of this Part as are specified in the order 
are not to apply to the person’s application for the marine licence, 

(b) provide that such procedural provisions of the Electricity Act as are so specified 10 
are to apply to the application instead, 

(c) modify the procedural provisions of the Electricity Act in their application to the 
marine licence by virtue of paragraph (b), 

(d) in relation to cases where the Scottish Ministers come to the conclusion that either 
the application for the marine licence or the generating station application is not 15 
going to be made, make additional provision modifying either— 

(i) such procedural provisions of this Part as are specified in the order, or 

(ii) such procedural provisions of the Electricity Act as are specified in the 
order. 

(5) In this section— 20 

“the Electricity Act” means the Electricity Act 1989 (c.29), 

“procedural provisions” means any provisions for or in connection with the 
procedure for determining an application. 

 
28 Electronic communications apparatus 

(1) The Scottish Ministers must not issue a licence to carry out any activity which amounts 25 
to or involves the exercise of a right conferred by paragraph 11 of the electronic 
communications code set out in Schedule 2 to the Telecommunications Act 1984 (c.12) 
(works in connection with electronic communications apparatus) unless they are 
satisfied that adequate compensation arrangements have been made. 

(2) For the purposes of subsection (1), adequate compensation arrangements are adequate 30 
arrangements for compensating any persons who appear to the Scottish Ministers to be 
owners of interests in the tidal water or lands on, under or over which the right is to be 
exercised, for any loss or damage sustained by those persons in consequence of the 
activity being carried out. 

 
28A Submarine cables 35 

(1) This section applies where a stretch of exempt submarine cable— 

(a) is proposed to be laid, 

(b) is in the course of being laid, 

(c) has been laid, 

beyond the seaward limits of the territorial sea. 40 
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(2) The Scottish Ministers must grant any application made to them for a marine licence for 

the carrying on of a licensable marine activity in the course of laying any stretch of the 
cable in the Scottish marine area. 

(3) The Scottish Ministers have the same powers to attach conditions to a marine licence 
granted by virtue of subsection (2) as they have in relation to any other marine licence 5 
(see section 22(1) to (3)). 

(4) Nothing in this Part applies to anything done in the course of maintaining any stretch of 
the cable in the Scottish marine area. 

(5) For the purposes of this section a submarine cable is “exempt” unless it is a cable 
constructed or used in connection with any of the following— 10 

(a) the exploration of the UK sector of the continental shelf, 

(b) the exploitation of the natural resources of that sector, 

(c) the operations of artificial islands, installations and structures under the 
jurisdiction of the United Kingdom, 

(d) the prevention, reduction or control of pollution from pipelines. 15 

(6) In this section— 

 “natural resources” means— 

(a) the mineral and other non-living resources of the sea bed and subsoil, 
together with 

(b) living organisms belonging to sedentary species, 20 

“living organisms belonging to sedentary species” means organisms which, at the 
harvestable stage, are either— 

(a) immobile on or under the sea bed, or 

(b) unable to move except in constant physical contact with the sea bed or the 
subsoil, 25 

“UK sector of the continental shelf” means the areas for the time being designated 
by an Order in Council under section 1(7) of the Continental Shelf Act 1964 
(c.29). 

 
Appeals against licensing decisions 

29 Appeals against licensing decisions 30 

(1) The Scottish Ministers must by regulations make provision for any person who applies 
for a marine licence to appeal against a decision under section 22. 

(2) The regulations required by subsection (1) must come into force on the day on which 
this Part comes into force. 

(3) The regulations may include provision— 35 

(a) as to the procedure to be followed as respects an appeal, 

(b) for or in connection with suspending or varying any conditions subject to which 
the licence was granted, pending determination of the appeal, 

(c) as to the powers of any court, tribunal or (as the case may be) person appointed 
under the regulations to which, or whom, the appeal is made, 40 
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(d) as to how any sum payable in pursuance of a decision of the court, tribunal or 
person is to be recoverable. 

 
Offences 

30 Breach of requirement for, or conditions of, licence  

(1) A person who— 5 

(a) contravenes section 16(1), or  

(b) fails to comply with any condition of a marine licence,  

commits an offence. 

(2) A person who is bound by a condition of a licence by virtue of section 22(5) is not to be 
taken as having failed to comply with the condition unless the requirements of 10 
subsection (3) are satisfied. 

(3) The requirements are that— 

(a) the Scottish Ministers have served the person with a notice under this subsection 
which specifies the condition together with a period (which must be a reasonable 
period, in all the circumstances of the case) within which the person must comply 15 
with the condition,  

(b) the person has failed to comply with the condition within that period.  

(4) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 20 
exceeding 2 years, or to both.  

 
31 Defences: action taken in an emergency 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) the activity was carried out for the purpose of saving life, or for the purpose of 25 
securing the safety of a vessel, aircraft or marine structure, and 

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 
the matters set out in subsection (2).  

(2) The matters are— 

(a) the fact that the activity was carried out, 30 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  

(3) The defence provided by subsection (1) is not available to a person where— 

(a) the court is not satisfied that the activity either— 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 35 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the activity was due to the fault of the accused or a person acting 
under the accused’s direction or control.  
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32 Defences: electronic communications: emergency works 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) for the purposes of paragraph 23 of the electronic communications code 
(undertaker’s works), the person is the operator or a relevant undertaker, and 5 

(b) the activity was carried out for the purpose of executing emergency works, within 
the meaning of that code. 

(2) In this section “the electronic communications code” means the code set out in Schedule 
2 to the Telecommunications Act 1984 (c.12). 

 
33 Offences relating to information 10 

(1) A person who, for any of the purposes set out in subsection (2)— 

(a) makes a statement which is false or misleading in a material way, knowing the 
statement to be false or misleading,  

(b) makes a statement which is false or misleading in a material way, being reckless 
as to whether the statement is false or misleading, or 15 

(c) intentionally fails to disclose any material information, 

commits an offence.  

(2) The purposes are— 

(a) the purpose of procuring the issue, variation or transfer of a marine licence, 

(b) the purpose of complying with, or purporting to comply with, any obligation 20 
imposed by the provisions of this Part or the provisions of a marine licence. 

(3) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum,  

(b) on conviction on indictment, to a fine.  

 
Enforcement notices 25 

34 Compliance notice 

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a compliance notice to that person.  

(2) A compliance notice is a notice requiring a person to take such steps (falling within 
subsection (4)(b)) as are specified in it.  30 

(3) This subsection is satisfied if— 

(a)  a person holding a marine licence— 

(i) has carried on, or is carrying on, a licensable marine activity under the 
licence,  

(ii) in carrying on that activity has failed, or is failing, to comply with a 35 
condition of the licence, and 
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(b) the carrying on of the activity has not caused, and is not likely to cause, any of the 
following— 

(i) serious harm to the environment,  

(ii) serious harm to human health, 

(iii) serious interference with legitimate uses of the sea.  5 

(4) A compliance notice must— 

(a) state the Scottish Ministers’ grounds for believing that subsection (3) is satisfied,  

(b) require the person to take such steps as the Scottish Ministers consider appropriate 
to ensure that the condition in question is complied with, 

(c) state the period before the end of which those steps must be taken.  10 

 
35 Remediation notice  

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a remediation notice to the person. 

(2) A remediation notice is a notice requiring a person to do either or both of the 
following— 15 

(a) to take such steps (falling within subsection (5)(b)) as are specified in it,  

(b) to pay to the Scottish Ministers any sum (falling within subsection (5)(c)) as is 
specified in it. 

(3) This subsection is satisfied if— 

(a) a person has carried on, or is carrying on, a licensable marine activity,  20 

(b) the carrying on of the activity has involved, or involves, the commission of an 
offence under section 30(1), and 

(c) the carrying on of the activity has caused, or is causing or is likely to cause, any of 
the following— 

(i) harm to the environment, 25 

(ii) harm to human health,  

(iii) interference with legitimate uses of the sea. 

(4) Before issuing a remediation notice, the Scottish Ministers must consult the person to 
whom it is proposed to be issued as to the steps or (as the case may be) the sum to be 
specified in the notice.  30 

(5) A remediation notice— 

(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 
satisfied,  

(b) may require the person to take such remedial or compensatory steps as the 
Scottish Ministers consider appropriate, 35 

(c) may require the person to pay a sum representing the reasonable expenses of any 
remedial or compensatory steps taken, or to be taken, by the Scottish Ministers 
whether under section 50 (power to take remedial action) or otherwise, 

(d) must state the period before the end of which the steps must be taken or (as the 
case may be) that sum must be paid.  40 
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(6) In subsection (5)(b) and (c) “remedial or compensatory steps” means steps taken (or to 

be taken) for any one or more of the purposes mentioned in subsection (7) (whether or 
not the steps are taken at or near the place where the harm or interference mentioned in 
subsection (3)(c) has been, is being, or is likely to be, caused or the activity in respect of 
which the notice is issued is or has been carried on). 5 

(7) The purposes are— 

(a) protecting the environment,  

(b) protecting human health,  

(c) preventing interference with legitimate uses of the sea,  

(d) preventing or minimising, or remedying or mitigating the effects of, the harm or 10 
interference mentioned in subsection (3)(c),  

(e) restoring (whether in whole or in part) the condition of any place affected by that 
harm or interference to the condition, or a condition reasonably similar to the 
condition, in which the place would have been had the harm or interference not 
occurred,  15 

(f) such purposes not falling within the preceding paragraphs as the Scottish 
Ministers consider appropriate in all the circumstances of the case. 

 
36 Further provision as to compliance and remediation notices 

(1) A compliance notice or remediation notice— 

(a) must be served on any person carrying on or in control of the activity to which the 20 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a compliance notice or remediation notice,  25 

(b) vary a compliance notice or remediation notice so as to extend the period 
specified in accordance with section 34(4)(c) or (as the case may be) section 
35(5)(d). 

(3) A person who fails to comply with— 

(a) a compliance notice, or  30 

(b) a remediation notice,  

commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 35 
exceeding 2 years, or to both.  
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Civil sanctions 

37 Fixed monetary penalties 

(1) The Scottish Ministers may by order make provision about the imposition of fixed 
monetary penalties on persons in relation to offences under this Part. 

(2) Provision under subsection (1) must provide that— 5 

(a) fixed monetary penalties may only be imposed where the Scottish Ministers are 
satisfied beyond reasonable doubt that a person has committed an offence under 
this Part,  

(b) fixed monetary penalties are to be imposed by notice,  

(c) the amount of the penalty which can be imposed in relation to an offence may not 10 
exceed the maximum amount of the fine that may be imposed on summary 
conviction for that offence. 

(3) For the purpose of this Part, a “fixed monetary penalty” is a requirement to pay to the 
Scottish Ministers a penalty of a specified amount.  

(4) For the purposes of this section “specified” means specified in an order made under this 15 
section.  

 
38 Fixed monetary penalties: procedure 

(1) Provision under section 37(1) must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a fixed monetary penalty on a 20 
person, they must serve on the person a notice of what is proposed (a “notice of 
intent”) which complies with subsection (3), 

(b) the notice of intent also offers the person the opportunity to discharge the person’s 
liability for the fixed monetary penalty by payment of a specified sum (which 
must be less than or equal to the amount of the penalty),  25 

(c) if the person does not so discharge liability— 

(i) the person may make written representations and objections to the Scottish 
Ministers in relation to the proposed imposition of the fixed monetary 
penalty, and 

(ii) the Scottish Ministers must at the end of the period for making 30 
representations and objections decide whether to impose the fixed 
monetary penalty,  

(d) where the Scottish Ministers decide to impose the fixed monetary penalty, the 
notice imposing it (“the final notice”) complies with subsection (5), and 

(e) the person on whom a fixed monetary penalty is imposed may appeal against the 35 
decision to impose it.  

(3) To comply with this subsection the notice of intent must include information as to— 

(a) the grounds for the proposal to impose the fixed monetary penalty,  

(b) how payment to discharge the liability for a fixed monetary payment may be 
made, 40 

(c) the effect of payment of the sum referred to in subsection (2)(b),  
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(d) the right to make representations and objections,  

(e) the circumstances in which the Scottish Ministers may not impose the fixed 
monetary penalty,  

(f) the period within which liability to the fixed monetary penalty may be discharged, 
which must not exceed the period of 28 days beginning with the day on which the 5 
notice of intent was received, and 

(g) the period within which representations and objections may be made, which must 
not exceed the period of 28 days beginning with the day on which the notice of 
intent was received.  

(4) Provision to secure the result in subsection (2)(c)(ii)— 10 

(a) must secure that the Scottish Ministers may not decide to impose a fixed monetary 
penalty on a person where they are satisfied that the person would not, by reason 
of any defence, be liable to be convicted of the offence in relation to which the 
penalty is proposed to be imposed, and 

(b) may include provision for other circumstances in which the Scottish Ministers 15 
may not decide to impose a fixed monetary penalty. 

(5) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty,  

(b) how payment may be made, 

(c) the period within which payment must be made,  20 

(d) the early payment discounts or late payment penalties,  

(e) rights of appeal, and 

(f) the consequences of non-payment.  

(6) Provision to secure the result in subsection (2)(e) must secure that the grounds on which 
a person may appeal against a decision of the Scottish Ministers include that— 25 

(a) the decision was based on an error of fact,  

(b) the decision was wrong in law,  

(c) the decision was unreasonable.  

(7) In this section “specified” means specified in an order made under section 37. 

 
39 Variable monetary penalties 30 

(1) The Scottish Ministers may by order make provision about the imposition of variable 
monetary penalties on persons in relation to offences under this Part.  

(2) Provision under subsection (1) must provide that— 

(a) variable monetary penalties may only be imposed where the Scottish Ministers are 
satisfied beyond reasonable doubt that a person has committed an offence under 35 
this Part,  

(b) variable monetary penalties are to be imposed by notice. 

(3) For the purposes of this Part a “variable monetary penalty” is a penalty of such amount 
as the Scottish Ministers may in each case determine.  
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40 Variable monetary penalties: procedure 

(1) Provision under section 39 must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a variable monetary penalty on a 
person, they must serve on the person a notice (a “notice of intent”) which 5 
complies with subsection (3),  

(b) the person may make written representations and objections to the Scottish 
Ministers in relation to the proposed imposition of the penalty, 

(d) after the end of the period for making such representations and objections the 
Scottish Ministers must decide whether to impose a penalty and, if so, the amount 10 
of the penalty, 

(e) where the Scottish Ministers decide to impose a penalty, the notice imposing it 
(the “final notice”) complies with subsection (6), and  

(f) the person on whom a penalty is imposed may appeal against the decision as to 
the imposition or amount of the penalty.  15 

(3) To comply with this subsection the notice of intent must include information as to— 

(a) the grounds for the proposal to impose the penalty, 

(b) the right to make representations and objections, 

(c) the circumstances in which the Scottish Ministers may not impose the penalty, and 

(d) the period within which representations and objections may be made, which may 20 
not be less than the period of 28 days beginning with the day on which the notice 
of intent is received.  

(4) Provision to secure the result in subsection (2)(d)— 

(a) must secure that the Scottish Ministers may not decide to impose a penalty on a 
person where they are satisfied that the person would not, by reason of any 25 
defence raised by that person, be liable to be convicted of the offence in question, 
and 

(b) may include provision for other circumstances in which the Scottish Ministers 
may not decide to impose a penalty. 

(4A) Provision to secure the result in subsection (2)(d) must also include provision for— 30 

(a) the person on whom the notice of intent is served to be able to offer an 
undertaking as to action to be taken by that person (including the payment of a 
sum of money) to benefit any person affected by the offence,  

(b) the Scottish Ministers to be able to accept or reject such an undertaking, and 

(c) the Scottish Ministers to take any undertaking so accepted into account in their 35 
decision. 

(6) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty, 

(b) how payment may be made,  

(c) the period within which the payment must be made, 40 

(d) any early payment discounts or late payment penalties,  
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(e) rights of appeal, and 

(f) the consequences of non-payment.  

(7) Provision to secure the result in subsection (2)(f) must secure that the grounds on which 
a person may appeal against a decision of the Scottish Ministers include that— 

(a) the decision was based on an error of fact,  5 

(b) the decision was wrong in law,  

(c) the amount of the penalty is unreasonable,  

(d) the decision was unreasonable for any other reason.  

 
41 Further provision about civil sanctions 

Schedule 2 makes further provision about civil sanctions under this Part. 10 

 
Delegation 

42 Delegation of functions relating to marine licensing  

(1) The Scottish Ministers may make an order which— 

(a) designates any of the delegable marine licensing functions which would (apart 
from any order under this section) be exercisable by the Scottish Ministers, and 15 

(b) provides that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate, acting on behalf of 
the Scottish Ministers as is designated in the order.  

(2) The delegate so designated may be either— 

(a) a public authority, or 20 

(b) a group of persons comprising (either or both)— 

(i) persons nominated by such public authorities with an interest in the 
Scottish marine area as the Scottish Ministers consider appropriate, 

(ii) persons nominated by the Scottish Ministers.  

(3) The Scottish Ministers may make an order under this section— 25 

(a) where the proposed delegate is a public authority, only with the consent of the 
authority,  

(b) where the proposed delegate is a group of persons referred to in paragraph (b) of 
subsection (2), only with the consent of any public authority responsible for 
nominating under sub-paragraph (i) of that paragraph.  30 

(4) The delegate— 

(a) must comply with the order, and 

(b) is to be taken to have all the powers necessary to do so. 

(5) In this section “delegable marine licensing functions” means functions of the Scottish 
Ministers under this Part other than excepted functions.  35 

(6) The excepted functions are functions under— 

(a) section 17(3) (altering the list of licensable marine activities),  
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(b) section 18(1)(b) (making regulations regarding the fee for an application), 

(c) section 20(4)(a) (making order specifying consultees for licence applications), 

(d) section 20(7) (making regulations as to the procedure for applications), 

(e) section 24(1) and (4) (making orders specifying activities which do not require a 
marine licence and consulting in relation to such orders), 5 

(f) section 25(1) (making regulations regarding activities falling below specified 
levels of environmental impact), 

(g) section 27(1) (making orders providing for special procedures for certain 
applications), 

(h) section 29(1) (making regulations regarding appeals against licensing decisions), 10 

(i) sections 37(1) and 39(1) (making orders conferring powers to impose civil 
sanctions),  

(j) this section and section 44, 

(k) section 45(3) (making regulations regarding a register of licensing information),  

(l) section 52 (making regulations regarding appeals against notices issued under 15 
sections 23, 34, 35, 46 or 48). 

 
43 Orders under section 42: supplementary provisions 

(1) For so long as an order made under section 42 remains in force, the designated functions 
are exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 
exercisable by the Scottish Ministers).  20 

(2) Subsection (1) is subject to any provision to the contrary which is included in the order.  

(3) An order under section 42 may include— 

(a) such terms or conditions,  

(b) such obligations or requirements, 

(c) such financial provisions, 25 

as the Scottish Ministers may determine. 

(4) The provision that may be made under subsection (3) includes, in particular, provision 
(where appropriate) as to— 

(a) the manner in which the delegate is to exercise any of the functions,  

(b) the form and manner in which licence applications must be made to the delegate,  30 

(c) the persons to whom notice of an application should be published under section 
19, and the circumstances in which such notice should not be published,  

(d) matters (in addition to those set out in section 20) to which the delegate must have 
regard in determining applications for licences,  

(e) the circumstances in which the delegate must exercise the power to consult under 35 
section 20(4), and the persons who must or may be consulted,  

(f) the form and content of any licence granted,  
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(g) appeals from any decision of the delegate (whether to the Scottish Ministers, a 

court, tribunal or (as the case may be) person to which, or whom, the appeal is 
made),  

(h) any other provision that may be made by virtue of section 20(7). 

(5) An order under section 42 may make different provision for different cases or different 5 
delegates. 

(6) Where an order has been made under section 42 that a delegate is to grant licences— 

(a) the delegate may (in accordance with subsections (1) to (3) and (7) of section 23) 
vary, suspend, revoke or transfer a licence granted before making the order, and  

(b) any reference in those subsections to a licence granted by the Scottish Ministers 10 
includes a reference to a licence granted by the delegate.  

(7) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 

 
44 Directions to delegates as regards the performance of the marine licensing 

designated functions  15 

(1) This section applies where any functions are exercisable by a delegate by virtue of an 
order made under section 42 by the Scottish Ministers. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 20 
delegate. 

(4) A delegate to whom directions are given under this section must comply with the 
directions.  

(5) The Scottish Ministers must publish any direction given under this section in such 
manner as they consider is most likely to bring the direction to the attention of persons 25 
likely to be affected by it. 

 
Register of licensing information 

45 Register of licensing information 

(1) The Scottish Ministers must maintain a register of marine licensing information.  

(2) The register must contain prescribed particulars of or relating to— 30 

(a) applications for licences,  

(b) licences granted,  

(c) variations of licences,  

(d) revocations of licences,  

(e) information supplied in connection with any licence in pursuance of any provision 35 
of this Part, 

(f) convictions for any offence under this Part,  

(g) any other action taken to enforce any provision of this Part,  

(h) occasions on which any remedial action has been taken, 
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(i) such other matters relating to licences or the licensable marine activities as may be 
prescribed.  

(3) The register must be maintained in accordance with regulations made by the Scottish 
Ministers.  

(4) The Scottish Ministers must make arrangements— 5 

(a) for the register to be available for inspection at all reasonable times by members 
of the public free of charge,  

(b) for copies of entries in the register to be supplied, on request, to members of the 
public on payment of a reasonable charge.  

(5) Information must not appear in the register if the Scottish Ministers determine that its 10 
disclosure in the register would adversely affect the confidentiality of commercial or 
industrial information where such confidentiality is provided by law to protect a 
legitimate commercial interest. 

(6) The Scottish Ministers must review a determination to exclude information under 
subsection (5) every 4 years.  15 

(7) On a review under subsection (6), the Scottish Ministers must include information in the 
register unless, on the application of any person to whom the information relates, the 
Scottish Ministers determine that it should continue to be excluded.  

(8) Where information of any description is excluded from a register by virtue of subsection 
(5), a statement must be entered in the register indicating the existence of information of 20 
that description.  

(9) In this section “prescribed” means prescribed in regulations made under this section. 

 
Stop notices and emergency safety notices 

46 Notice to stop activity causing serious harm etc.  

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 25 
person carrying on an activity, they may issue a stop notice to the person.  

(2) A stop notice is a notice prohibiting a person from carrying on an activity specified in 
the notice.  

(3) This subsection is satisfied if— 

(a) a person is carrying on, or is likely to carry on, a licensable marine activity 30 
(whether or not in accordance with a marine licence), 

(b) the carrying on of the activity to be specified in the notice— 

(i) is causing or is likely to cause any of the effects in subsection (4), or 

(ii) is creating or is likely to create an imminent risk of any of those effects. 

(4) The effects are— 35 

(a) serious harm to the environment, 

(b) serious harm to human health,  

(c) serious interference with legitimate uses of the sea. 

(5) A stop notice (in addition to specifying the activity to which it relates)— 

933



32 Marine (Scotland) Bill 
Part 3—Marine licensing 

 
(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 

satisfied,  

(b) must state the date and time from which the prohibition is to take effect (which 
may be a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case), 5 

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that the cessation of the activity takes place safely. 

(6) Except in a case falling within subsection (8), a stop notice— 

(a) ceases to have effect at the end of the period of 7 days (or such shorter period as 
may be specified in the notice) beginning with the date on which the prohibition 10 
takes effect, but 

(b) may be renewed for a period specified in a further notice.  

(7) A stop notice may be renewed more than once under subsection (6)(b), but not so that it 
has effect for a total period exceeding 35 days.  

(8) If a stop notice relating to a licensable marine activity is issued to a person who does not 15 
hold a marine licence authorising the activity, the notice may remain in force until such 
time (if any) as such a licence is granted to the person.  

 
47 Further provision as to stop notices 

(1) A stop notice issued by the Scottish Ministers— 

(a) must be served on any person carrying on or in control of the activity to which the 20 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a stop notice,  25 

(b) vary a stop notice so as to substitute a later date for the date specified in 
accordance with section 46(5)(b). 

(3) A person who fails to comply with a stop notice commits an offence. 

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000,  30 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 
exceeding 2 years, or both.  

 
48 Emergency safety notices  

(1) This section applies if it appears to the Scottish Ministers that serious interference with 
legitimate uses of the sea is occurring, or is likely to occur, as a result of— 35 

(a) any works for the carrying out of which a marine licence is or was needed, or 

(b) any substantial and unforeseen change in the state or position of any such works. 

(2) The Scottish Ministers may issue a notice (an “emergency safety notice”) to any person 
who is in control of the works to which the notice relates. 
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(3) By issuing an emergency safety notice to a person, the Scottish Ministers impose on that 
person such requirements as are specified in the notice with respect to any of the matters 
specified in subsection (4). 

(4) The matters are— 

(a) the provision of lights, signals or other aids to navigation,  5 

(b) the stationing of guard ships.  

(5) An emergency safety notice (in addition to specifying the requirements which it 
imposes)— 

(a) must state the Scottish Ministers’ grounds for believing that serious interference 
with legitimate uses of the sea is occurring, or is likely to occur, 10 

(b) must state the date and time from which the requirements are to take effect (which 
may be at a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case),  

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that compliance with the requirements takes place safely.  15 

 
49 Further provision as to emergency safety notices  

(1) An emergency safety notice issued by the Scottish Ministers must be served on each of 
the following— 

(a) if a marine licence has been granted authorising the carrying out of the works, the 
licensee,  20 

(b) if there is in effect a stop notice which relates to the works, any person on whom 
the stop notice was served. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke an emergency safety notice, 

(b) vary an emergency safety notice so as to substitute a later date for the date 25 
specified in accordance with section 48(5)(b). 

(3) A person who fails to comply with an emergency safety notice commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 30 
exceeding 2 years, or to both.  

 
Other powers 

50 Power to take remedial action 

(1) If it appears to the Scottish Ministers that a licensable marine activity has been carried 
on otherwise than under a marine licence and in accordance with its conditions, they 35 
may carry out any works that appear to them to be necessary or expedient for any one or 
more of the following purposes— 

(a) protecting the environment, 

(b) protecting human health,  
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(c) preventing interference with legitimate uses of the sea, 

(d) preventing or minimising, or remedying or mitigating the effects of, any harm or 
interference falling within subsection (2),  

(e) restoring (whether in whole or in part) the condition of any place affected by any 
such harm or interference to the condition, or a condition reasonably similar to the 5 
condition, in which the place would have been had the harm or interference not 
occurred. 

(2) The harm or interference mentioned in subsection (1)(d) and (e) is any of the following 
which has been, is being, or is likely to be, caused by the carrying on of the licensable 
marine activity— 10 

(a) harm to the environment, 

(b) harm to human health,  

(c) interference with legitimate uses of the sea. 

 
51 Power to test and charge for testing certain substances  

(1) The Scottish Ministers may, at the request of any person, conduct tests for the purpose 15 
of ascertaining the probable effect on the marine environment of using any substance for 
treating fouling matter—  

(a) on or under the surface of the sea or of the seabed, or 

(b) on any surface of a vessel, vehicle, aircraft or marine structure in, on or over the 
sea or on the seabed.  20 

(2) In this section “fouling matter” means— 

(a) oil or chemicals, or 

(b) algae or other living or dead organisms. 

(3) The Scottish Ministers may recover any expenses reasonably incurred in conducting any 
tests under subsection (1) from any person at whose request the tests were conducted.  25 

 
Appeals against notices under this Part 

52 Appeals against notices 

(1) The Scottish Ministers must by regulations make provision for any person to whom a 
notice listed in subsection (2) is issued, to appeal against that notice. 

(2) The notices are those issued under— 30 

(a) section 23 (notice varying, suspending or revoking marine licence for breach of 
conditions),  

(b) section 34 (compliance notice),  

(c) section 35 (remediation notice),  

(d) section 46 (stop notice), or 35 

(e) section 48 (emergency safety notice). 

(3) The regulations must come into force on the day on which this Part comes into force.  

(4) The regulations may include provision— 
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(a) as to the procedure to be followed with respect to an appeal, 

(b) suspending the notice pending determination of the appeal,  

(c) as to the powers of any court, tribunal or (as the case may be) person to which, or 
whom, the appeal is made,  

(d) as to how any sum payable in pursuance of a decision of the court, tribunal or 5 
person is to be recoverable.  

 
Offences: supplementary provision 

53 General defence of due diligence 

(1) In any proceedings for an offence under this Part, it is a defence for the person charged 
(“the accused”) to prove that the accused took all reasonable precautions and exercised 10 
all due diligence to avoid the commission of the offence. 

(2) The defence provided by subsection (1) is to be taken to be established— 

(a)  if the accused— 

(i) acted under an employer’s instructions, 

(ii) did not know and had no reason to suppose that the acts done constituted a 15 
contravention of the provision in question, and 

(iii) took all such steps as reasonably could be taken to ensure that no offence 
would be committed, or 

(b)  if the accused— 

(i) acted in reliance on information supplied by another person, 20 

(ii) did not know and had no reason to suppose that the information was false 
or misleading, and 

(iii) took all such steps as reasonably could be taken to ensure that no offence 
would be committed. 

(3) Subsection (2) does not affect the generality of subsection (1). 25 

(4) If in any proceedings the defence provided by subsection (1) involves the allegation that 
the commission of the offence was due to— 

(a) an act or default of another person (other than the giving of instructions to the 
accused by an employer), or 

(b) reliance on information supplied by another person, 30 

the accused is not, without leave of the court, entitled to rely on the defence unless the 
requirement in subsection (5) is satisfied. 

(5) The requirement is that— 

(a) at least 7 clear days before the hearing, and 

(b) if the accused has previously appeared before a court in connection with the 35 
alleged offence, within one month of the first such appearance, 

the accused has served on the prosecutor a notice giving such information identifying or 
assisting in the identification of the other person as was then in the accused’s 
possession. 
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Power by order to provide marine fish farming is not “development” 

54 Power by order to provide marine fish farming is not “development”  

(1) The Town and Country Planning (Scotland) Act 1997 (c.8) is amended as follows. 

(2) In section 26(1) (meaning of “development”), after “section” where it first occurs insert 
“and to section 26AB”. 5 

(3) After section 26AA, insert— 

“26AB Power by order to provide marine fish farming is not “development” 

(1) The Scottish Ministers may by order provide that— 

(a) section 26(6) does not apply as respects the placing or assembly of 
equipment for the purpose of fish farming in waters identified in the 10 
order (the “relevant waters”),  

(b) section 26(6AA) does not apply as respects any material change in the 
use of equipment so placed or assembled for that purpose, and 

(c) the operation of a marine fish farm in the relevant waters in the 
circumstances specified in section 26AA is not “development” for the 15 
purposes of this Act. 

(2) An order under subsection (1) may be made only with the agreement of the 
planning authority (or planning authorities) for the relevant waters; and in this 
subsection the “planning authority” means the planning authority specified in 
an order under section 26(6D).”. 20 

(4) In section 275 (regulations and orders)— 

(a) in subsection (4), after “26(2)(f), (6A) and (6C),” insert “26AB(1),”, 

(b) in subsection (5A), after “26(6A) or (6C)” insert “or 26AB(1)”. 

 
Interpretation of Part 3 

55 Interpretation of Part 3  25 

(1) In this Part— 

“marine licence” means a licence granted under this Part,  

“vessel” includes— 

(a) hovercraft, 

(b) any other craft capable of travelling on, in or under water, whether or not 30 
self propelled. 

(2) In this Part any reference to the environment includes a reference to any site (including 
any site comprising, or comprising the remains of, any vessel, aircraft or marine 
structure) which is of historical or archaeological interest. 
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PART 4 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 

The Scottish marine protection area 

56 The Scottish marine protection area 

(1) For the purposes of this Act, the “Scottish marine protection area” means the Scottish 5 
marine area, excluding any waters upstream of the fresh-water limit of estuarial waters. 

(2) In this Part, “estuarial waters” means any waters within the limits of transitional waters, 
within the meaning of Directive 2000/60/EC of the European Parliament and of the 
Council establishing a framework for Community action in the field of water policy (as 
amended from time to time). 10 

 
57 “Sea” for the purposes of this Part 

For the purposes of this Part, “sea” has the meaning given in section 2, except that it 
does not include any waters upstream of the fresh-water limit of estuarial waters. 

 
Designation of marine protected areas 

58 Marine protected areas 15 

(1) The Scottish Ministers may by order (a “designation order”) designate any area of the 
Scottish marine protection area as— 

(a) a nature conservation marine protected area (a “Nature Conservation MPA”), 

(b) a demonstration and research marine protected area (a “Demonstration and 
Research MPA”),  20 

(c) a historic marine protected area (a “Historic MPA”). 

(2) The reference in subsection (1) to any area of the Scottish marine protection area 
includes a reference to any island in that area of sea, whether or not any part of the 
island lies above mean high water spring tide. 

(See sections 59 to 63 for additional requirements relating to designating, and additional 25 
areas that may be included in, these marine protected areas). 

 
Nature Conservation MPAs 

59 Nature Conservation MPAs: additional requirements relating to designation 

(1) An area may be designated by a designation order as a Nature Conservation MPA if the 
Scottish Ministers consider it desirable to do so for any of the following purposes— 30 

(a) conserving marine flora or fauna, 

(b) conserving— 

(i) marine habitats or types of such habitat, 

(ii) features of geological or geomorphological interest. 

(1A) The Scottish Ministers must— 35 

(a) prepare and publish guidance setting out scientific criteria to inform consideration 
of whether an area should be designated a Nature Conservation MPA, and 
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(b) have regard to such guidance in exercising their functions under section 58. 

(2) The order must state— 

(a) the protected feature or features in, 

(b) the conservation objectives for, 

the Nature Conservation MPA. 5 

(3) For the purposes of subsection (1)(a), conserving marine flora or fauna includes (in 
particular) conserving any species that is rare or threatened because of— 

(a) the limited number of individuals of that species, 

(b) the limited number of locations in which that species is present. 

(4) For the purposes of subsection (1)(a) and (b)(i), the Scottish Ministers must have regard 10 
to the extent to which a designation order would contribute towards the development of 
a network of conservation sites as specified in section 68A. 

(5) In considering whether it is desirable to designate an area as a Nature Conservation 
MPA, the Scottish Ministers may have regard to any social or economic consequences 
of designation. 15 

(6) In considering whether to designate an area, the Scottish Ministers may have regard in 
particular to the views of any relevant delegate as to the desirability of conserving— 

(a) marine flora or fauna, 

(b) marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 20 

in the area. 

(7) In considering whether to designate a Nature Conservation MPA for a purpose referred 
to in subsection (1)(b), the matters to which the Scottish Ministers may have regard 
include the degree to which a marine habitat or type of such habitat or (as the case may 
be) a feature of geological or geomorphological interest is representative of its type. 25 

(8) For the purposes of— 

(a) this section, conserving a thing includes— 

(i) assisting in its conservation, 

(ii) enabling or facilitating its recovery or increase, 

(b) subsection (6), a “relevant delegate” means any delegate designated in a direction 30 
under section 8(1)(b) to exercise functions in relation to a regional marine plan for 
the Scottish marine region in which any part of the proposed Nature Conservation 
MPA lies. 

 
60 Nature Conservation MPAs: further provision 

(1) A designation order designating an area as a Nature Conservation MPA— 35 

(a) must identify the area’s boundaries, 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 

(2) A Nature Conservation MPA may include (in addition to an area of sea referred to in 
section 58(1)) an area of seashore lying above mean high water spring tide if— 40 
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(a) the area of seashore adjoins the area of sea, and 

(b) any of the conditions in subsection (3) is satisfied. 

(3) The conditions are that— 

(a) the protected feature or features leading to the designation of the area of sea is or 
are also present in the area of seashore, 5 

(b) the area of sea is designated for the purpose of conserving marine flora or fauna 
which are dependent (wholly or in part) on anything which takes place in, or is 
present in, the area of seashore, 

(c) without the inclusion of the area of seashore, the identification of the boundary of 
the Nature Conservation MPA (either in the order designating the MPA or on the 10 
ground for the purposes of exercising functions in relation to it) would be 
impossible or impracticable. 

 
Demonstration and Research MPAs  

61 Demonstration and Research MPAs: additional requirements relating to 
designation 15 

(1) An area may be designated by a designation order as a Demonstration and Research 
MPA if the Scottish Ministers consider it desirable to do so for any of the following 
purposes— 

(a) demonstration of sustainable methods of marine management or exploitation, 

(b) research into such matters. 20 

(2) The order must state— 

(a) whether it is for the purpose of demonstration or research, or both, 

(b) the method or methods of marine management or exploitation to be demonstrated 
or researched. 

(3) In considering whether to designate an area, the Scottish Ministers may— 25 

(a) have regard in particular to the views of any relevant delegate as to the desirability 
of demonstrating or researching sustainable methods of marine management or 
exploitation in the area, 

(b) have regard to any social or economic consequences of designation. 

(4) For the purposes of subsection (3)(a), a “relevant delegate” means any delegate 30 
designated in a direction under section 8(1)(b) to exercise functions in relation to a 
regional marine plan for the Scottish marine region in which any part of the proposed 
Demonstration and Research MPA lies. 

 
62 Demonstration and Research MPAs: further provision 

(1) A designation order designating an area as a Demonstration and Research MPA— 35 

(a) must identify the area’s boundaries, 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 

(2) A Demonstration and Research MPA may include (in addition to an area of sea referred 
to in section 58(1)) an area of seashore lying above mean high water spring tide if— 40 
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(a) the area of seashore adjoins the area of sea, and 

(b) the inclusion of the area of seashore is necessary to further or support the purpose 
for which the area of sea is designated. 

 
Historic MPAs 

63 Historic MPAs: additional requirements etc.  5 

(1) An area may be designated by a designation order as a Historic MPA if the Scottish 
Ministers consider it desirable to do so for the purpose of preserving a marine historic 
asset of national importance which is, or which they are satisfied may be, located in the 
area.  

(2) The order must— 10 

(a) specify any marine historic asset located, or believed to be located, within the 
area, 

(b) state the preservation objectives for the asset and the area, 

(c) identify the area’s boundaries. 

(3) For the purpose of subsection (2)(c), an order may provide for the boundary to be 15 
determined by, or by reference to, mean high water spring tide. 

(4) A Historic MPA may include (in addition to an area of sea referred to in section 58(1)) 
an area of seashore lying above mean high water spring tide if the area of seashore 
adjoins the area of sea. 

(5) For the purposes of this Part, a marine historic asset is any of the following— 20 

(a) a vessel, vehicle or aircraft (or a part of a vessel, vehicle or aircraft), 

(b) the remains of a vessel, vehicle or aircraft (or a part of such remains), 

(c) an object contained in, or formerly contained in, a vessel, vehicle or aircraft, 

(d) a building or other structure (or a part of a building or structure), 

(e) a cave or excavation,  25 

(f) a deposit or artefact (whether or not formerly part of a cargo of a ship) or any 
other thing which evidences, or groups of things which evidence, previous human 
activity. 

 
Amendment or revocation of designation orders 

64 Amendment or revocation of designation orders 30 

A designation order may be amended or revoked by a further such order. 

 
Consultation, urgent designation, representations etc. 

65 Publicity and consultation etc. before designation 

(1) Before making a designation order (or an order amending or revoking any such order), 
the Scottish Ministers must (except where section 67 provides otherwise)— 35 

(a) publish notice of their proposal to make the order, 
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(b) consult such persons as they consider are likely to be interested in or affected by 
the making of the order— 

(i) including, in particular, any local authority whose area is adjacent to the 
likely boundaries of the proposed MPA, 

(ii) including those specified by virtue of section 20(4)(a). 5 

(2) Notice under subsection (1)(a) must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the proposal to the attention of any persons likely to be affected by the 
making of the order, 

(b) contain a statement of the terms of the proposed order. 10 

 
66 Publicity in relation to designation orders 

(1A) This section applies where the Scottish Ministers have made a designation order (or an 
order amending or revoking any such order). 

(1B) The Scottish Ministers must publish notice of the making of the order. 

(1C) The notice under subsection (1B) must— 15 

(a) be published in such a manner as the Scottish Ministers consider is most likely to 
bring the order to the attention of any persons likely to be affected by the making 
of it,  

(b) give an address at which a copy of the order may be inspected. 

(2) The Scottish Ministers must— 20 

(a) make a copy of the order available for inspection at the address specified under 
subsection (1C)(b) at all reasonable hours, 

(b) provide a copy of the order to any person who requests one. 

(3) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (2)(b). 25 

 
67 Urgent designation 

In any case where the Scottish Ministers consider there is an urgent need to protect the 
area proposed to be designated or (as the case may be) to protect a marine historic asset 
within the area (and so an urgent need to make a designation order)— 

(a) they need not publish notice of their proposals under section 65(1)(a) or consult 30 
under section 65(1)(b), 

(b) the order remains in force for such period, not exceeding 2 years, as is specified in 
it. 

 
68 Representations and hearing in relation to proposed designation order 

(1) The Scottish Ministers may, before deciding whether to make a designation order (or an 35 
order amending or revoking any such order), give any person the opportunity of making 
oral or written representations to them or to any person appointed by them for that 
purpose at a hearing. 

943



42 Marine (Scotland) Bill 
Part 4—Marine protection and enhancement: the Scottish marine protection area 

 
(2) The Scottish Ministers may make regulations providing for the procedure to be followed 

(including decisions as to expenses) at any hearing held under subsection (1). 

 
Duties relating to network 

68A Creation of network of conservation sites 

(1) In order to contribute to the achievement of the objective in subsection (2), the Scottish 5 
Ministers must designate areas as Nature Conservation MPAs under section 58. 

(2) The objective is that the areas designated as Nature Conservation MPAs by the Scottish 
Ministers, taken together with any areas designated as marine conservation zones under 
section 116 of the 2009 Act and any relevant conservation sites in the UK marine area, 
form a network which satisfies the conditions in subsection (3). 10 

(3) The conditions are— 

(a) that the network contributes to the conservation or improvement of the marine 
environment in the UK marine area, 

(b) that the features which are protected by the sites comprised in the network 
represent the range of features present in the UK marine area, 15 

(c) that the designation of sites comprised in the network reflects the fact that the 
conservation of a feature may require the designation of more than one site. 

(4) For the purposes of subsection (2), the following are “relevant conservation sites”— 

(a) any European marine site, 

(b) any European offshore marine site, 20 

(b) the whole or part of any site of special scientific interest, 

(c) the whole or part of any Ramsar site. 

(5) When complying with the duty imposed by subsection (1), the Scottish Ministers must 
have regard to any obligations under EU or international law that relate to the 
conservation or improvement of the marine environment. 25 

(6) Before the end of the period of 2 months beginning with the date on which this section 
comes into force, the Scottish Ministers must— 

(a) prepare a statement setting out such principles relating to the achievement of the 
objective in subsection (2) as the Scottish Ministers intend to follow when 
complying with the duty imposed by subsection (1), and 30 

(b) lay of copy of the statement before the Parliament. 

(7) A statement prepared by the Scottish Ministers under this section may also set out other 
matters relating to the achievement of that objective which they intend to take into 
account when complying with the duty imposed by subsection (1). 

(8) The Scottish Ministers must— 35 

(a) keep under review any statement they have prepared under this section, and, 

(b) if they consider it appropriate in consequence of a review, prepare a revised 
statement of the principles referred to in subsection (6)(a) and lay a copy of it 
before the Parliament. 

(9) In this section— 40 
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“European offshore marine site” means any site within the meaning of the 
Offshore Marine Conservation (Natural Habitats, &c) Regulations 2007 (S.I. 
2007/1842), 

“feature” means— 

(a) marine flora or fauna, 5 

(b) marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 

 “Ramsar site” has the same meaning as in section 37A of the Wildlife and 
Countryside Act 1981 (c.69), 

 “site of special scientific interest” includes a site within the meaning of Part 2 of 10 
the Wildlife and Countryside Act 1981. 

 
Advice etc. as regards protection of certain marine areas 

69 Advice etc. by Scottish Natural Heritage as regards Nature Conservation MPAs 
and Demonstration and Research MPAs 

(1) Scottish Natural Heritage may give advice and guidance as to— 15 

(a) the matters which are capable of damaging or otherwise affecting any protected 
feature (or the protected features) of a Nature Conservation MPA or (as the case 
may be) a stated purpose for a Demonstration and Research MPA, 

(b) the matters which are capable of affecting any ecological or geomorphological 
process on which the conservation of any such protected feature or features or (as 20 
the case may be) any such stated purpose is (wholly or in part) dependent, 

(c) how any stated conservation objectives for a Nature Conservation MPA or any 
stated purpose for a Demonstration and Research MPA may be furthered, or how 
the achievement of any such objectives or purpose may be hindered, 

(d) how the effect of any activity or activities on any Nature Conservation MPA, 25 
Demonstration and Research MPA or such marine protected areas generally may 
be mitigated, 

(e) which activities are, or are not, of equivalent environmental benefit (for the 
purposes of section 72(4)(b)(iii) (public authorities authorising certain acts)) to 
any particular damage to the environment (within the meaning of that provision). 30 

(2) Advice or guidance as to any of the matters in paragraphs (a) to (e) of subsection (1) 
may be given— 

(a) in relation to— 

(i) a particular Nature Conservation MPA or Demonstration and Research 
MPA, 35 

(ii) each such category of marine protected area, or all such marine protected 
areas, generally, 

(b) in relation to a particular public authority or public authorities generally. 

(3) Scottish Natural Heritage must give such advice to a public authority if the authority 
requests it. 40 
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70 Advice and guidance by the Scottish Ministers as regards MPAs 

(1) The Scottish Ministers may give advice and guidance as to— 

(a) the matters in section 69(1)(a) to (e), 

(b) the matters which are capable of damaging or otherwise affecting any marine 
historic asset in a Historic MPA, 5 

(c) how any stated preservation objectives for a Historic MPA may be furthered, or 
how the achievement of any such objectives may be hindered, 

(d) the assessment by a public authority of the matters in section 72(4)(b)(i) and (ii) 
including what factors the authority should take into account. 

(2) Advice or guidance as to any of the matters in paragraph (a) or (d) of subsection (1) may 10 
be given— 

(a) in relation to— 

(i) a particular Nature Conservation MPA, Demonstration and Research MPA 
or Historic MPA, 

(ii) each such category of marine protected area, or all such marine protected 15 
areas, generally, 

(b) in relation to a particular public authority or public authorities generally. 

 
General duties of public authorities 

71 Duties of public authorities in relation to marine protected areas etc. 

(1) Where a public authority has any function the exercise of which is capable of affecting 20 
(other than insignificantly)— 

(a) any protected feature of a Nature Conservation MPA, 

(b) a stated purpose for a Demonstration and Research MPA, 

(c) a marine historic asset in a Historic MPA, 

(d) any ecological or geomorphological process on which the conservation of any 25 
protected feature in a Nature Conservation MPA, or on which a stated purpose for 
a Demonstration and Research MPA, is (wholly or in part) dependent, 

the authority must comply with the requirements imposed by this section. 

(2) The authority must (so far as is consistent with the proper exercise of its functions)— 

(a) exercise its functions in the manner which it considers best furthers (as the case 30 
may be)— 

(i) the stated conservation objectives for the Nature Conservation MPA, 

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA, 

(aa) exercise its functions in the way best calculated to further the contribution of a 35 
Nature Conservation MPA to a network of conservation sites as specified in 
section 68A, 
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(b) where it is not possible to exercise its functions in a manner which furthers the 
objectives or (as the case may be) the purpose, exercise them in the manner which 
the authority considers least hinders the achievement of the objectives or (as the 
case may be) the purpose. 

(3) If the authority considers that any of its functions is such that the exercise of the 5 
function would or might significantly hinder the achievement of the relevant objectives 
or (as the case may be) purpose, it must inform the Scottish Ministers and (if 
appropriate) Scottish Natural Heritage of that fact. 

(3A) Subject to subsection (3C), subsection (3B) applies in any case where a public authority 
intends to do an act which is capable of affecting (other than insignificantly) any feature, 10 
purpose, asset or process mentioned in paragraphs (a) to (d) of subsection (1). 

(3B) If the authority believes that there is or may be a significant risk of the act hindering the 
achievement of the objectives or purpose mentioned in subsection (2)(a), the authority 
must notify the Scottish Ministers and (if appropriate) Scottish Natural Heritage of that 
fact. 15 

(3C) Subsection (3B) does not apply where— 

(a) in relation to acts of a particular description— 

(i) Scottish Natural Heritage has given advice or guidance to the authority 
under section 69,  

(ii) the Scottish Ministers have given advice or guidance to the authority under 20 
section 70, 

(b) the act which the authority intends to do is an act of that description, and 

(c) the advice or guidance has not ceased to apply.  

(3D) Where the authority has given notification under subsection (3B), it must wait until the 
expiry of 28 days beginning with the date that the Scottish Ministers and (if appropriate) 25 
Scottish National Heritage are notified (and if such notification is given on different 
dates, the later of those dates) before deciding whether to do the act.  

(3E) Subsection (3D) does not apply where— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of the 
period referred to in that subsection, or 30 

(b) the authority thinks that there is an urgent need to act. 

(4) If a public authority considers that there has been any act or omission falling within 
subsection (5), it must inform the Scottish Ministers and (if appropriate) Scottish 
Natural Heritage of that fact. 

(5) The act or omission is one— 35 

(a) in relation to which the public authority exercises functions, 

(b) which the authority believes to be an offence, and 

(c) which the authority considers will or may significantly hinder the achievement of 
(as the case may be)— 

(i) the stated conservation objectives for a Nature Conservation MPA,  40 

(ii) a stated purpose for a Demonstration and Research MPA,  

(iii) the stated preservation objectives for a Historic MPA. 
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(6) In carrying out its duties under this section, a public authority must have regard to any 

advice or guidance given by Scottish Natural Heritage under section 69 or by the 
Scottish Ministers under section 70. 

(7) For the purposes of subsections (3), (3B) and (4) it is appropriate to inform Scottish 
National Heritage where the exercise of the public authority’s functions or the act or 5 
omission in question relates to a Nature Conservation MPA or a Demonstration and 
Research MPA.  

 
72 Duties of public authorities in relation to certain decisions 

(1) This section applies where— 

(a) a public authority has the function of determining an application (whenever made) 10 
for authorisation of the doing of any act, and 

(b) the act is capable of affecting (other than insignificantly)— 

(i) a protected feature in a Nature Conservation MPA, 

(ii) a stated purpose for a Demonstration and Research MPA, 

(iii) a marine historic asset in a Historic MPA, 15 

(iv) any ecological or geomorphological process on which the conservation of 
any protected feature in a Nature Conservation MPA, or on which the 
stated purpose for a Demonstration and Research MPA, is (wholly or in 
part) dependent. 

(2) The public authority must notify the Scottish Ministers and (if appropriate) Scottish 20 
Natural Heritage if it believes that there is or may be a significant risk of the act 
hindering the achievement of (as the case may be)— 

(a) the stated conservation objectives for the Nature Conservation MPA,  

(b) the stated purpose for the Demonstration and Research MPA, 

(c) the stated preservation objectives for the Historic MPA. 25 

(3) Where the authority has given notification under subsection (2), it must wait until the 
expiry of the period of 28 days beginning with the date of the notification before 
deciding whether to grant authorisation for the doing of the act, unless either— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of that 
period, or 30 

(b) the authority thinks there is an urgent need to grant authorisation for the doing of 
the act. 

(4) The authority must not grant authorisation for the doing of the act unless either— 

(a) the person applying for the authorisation satisfies the authority that there is no 
significant risk of the act hindering the achievement of (as the case may be)— 35 

(i) the stated conservation objectives for the Nature Conservation MPA,  

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA,  

(b) that person is not able to satisfy the authority as mentioned in paragraph (a) but— 
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(i) satisfies it that there is no other means of proceeding with the act which 
would create a substantially lower risk of hindering the achievement of 
those objectives or (as the case may be) that purpose, 

(ii) satisfies it that the benefit to the public of proceeding with the act clearly 
outweighs the risk of damage to the environment (or the marine historic 5 
asset) that will be created by proceeding with it, and 

(iii) in relation to a Nature Conservation MPA or a Demonstration and Research 
MPA, satisfies it and the Scottish Ministers that the person will undertake, 
or make arrangements for the undertaking of, measures of equivalent 
environmental benefit to the damage which the act will or is likely to have 10 
in or on the marine protected area concerned. 

(5) The reference in subsection (4)(b)(i) to other means of proceeding with an act includes a 
reference to proceeding with it— 

(a) in another manner, or 

(b) at another location. 15 

(6) In a case which relates to a Nature Conservation MPA or a Demonstration and Research 
MPA and which falls within paragraph (b) of subsection (4) the authority must— 

(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that the measures mentioned in 
sub-paragraph (iii) of that paragraph are undertaken, 20 

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 
conditions subject to which it proposes to grant it, 

(c) wait until the expiry of the period of 28 days beginning with the date of the 
notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 25 

(7) In a case which relates to a Historic MPA and which falls within paragraph (b) of 
subsection (4) the authority must— 

(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that before the act in question is 
commenced, a detailed archaeological investigation of the area is carried out,  30 

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 
conditions subject to which it proposes to grant it, 

(c) wait until the expiry of the period of 28 days beginning with the date of the 
notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 35 

(8) In carrying out its duties under this section, a public authority must have regard to any 
advice or guidance given by Scottish Natural Heritage under section 69 or by the 
Scottish Ministers under section 70. 

(9) For the purpose of subsection (2), it is appropriate to inform Scottish National Heritage 
where the act in question relates to a Nature Conservation MPA or a Demonstration and 40 
Research MPA.  

(10) In this section— 

“act” includes omission, 
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“authorisation” means any approval, confirmation, consent, licence, permission or 
other authorisation (however described), whether special or general, 

“damage” includes the prevention of an improvement. 

 
73 Failure to comply with duties 

(1) In relation to a Nature Conservation MPA or a Demonstration and Research MPA if, in 5 
the opinion of Scottish Natural Heritage, a public authority has failed— 

(a) to act in accordance with advice or guidance given by Scottish Natural Heritage 
under section 69, 

(b) to comply with any of its duties under section 71(2) or 72(3) or (4), 

Scottish Natural Heritage may request from the authority an explanation in writing for 10 
the failure. 

(2) Scottish Natural Heritage must send a copy of a request by it under subsection (1) to the 
Scottish Ministers. 

(3) On receiving a request under this subsection (1), the public authority must— 

(a) provide Scottish Natural Heritage with the requested explanation for the failure, 15 

(b) send a copy of the explanation to the Scottish Ministers. 

(4) If, in the opinion of the Scottish Ministers, a public authority has failed to act in 
accordance with advice or guidance given by them under section 70, they may request 
from the authority an explanation in writing of the failure, and the authority must 
provide them with it. 20 

(5) In relation to a Historic MPA if, in the opinion of the Scottish Ministers, a public 
authority has failed to comply with any of its duties under section 71(2) or 72(3) or (4), 
the Ministers may request from the authority an explanation in writing for the failure, 
and the authority must provide them with it. 

 
Marine conservation orders 25 

74 Marine conservation orders 

(1) The Scottish Ministers may make one or more orders (“marine conservation orders”) for 
any or all of the following purposes— 

(a) that of furthering the stated conservation objectives for a Nature Conservation 
MPA, 30 

(b) that of furthering a stated purpose for a Demonstration and Research MPA, 

(c) that of furthering the stated preservation objectives for a Historic MPA, 

(d) where any such marine protected area— 

(i) includes all or part of (or is included in whole or part in) a European marine 
site, or 35 

(ii) adjoins a European marine site, 

that of protecting the European marine site. 

(2) An order under this section may be made so as to apply to any area in Scotland. 
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(3) Section 75 provides some examples of the provision that may be made by a marine 
conservation order.  

(4) An order under this section— 

(a) may provide that paragraph (b) of section 85(1) does not apply in relation to— 

(i) an offence under section 82 of contravening the order, 5 

(ii) an offence under section 83 (where the order is made for the purpose of 
furthering the stated conservation objectives for a Nature Conservation 
MPA), 

(iii) an offence under section 84 (where the order is made for the purpose of 
furthering the stated preservation objectives for a Historic MPA), 10 

(b) may be made subject to specified exceptions, 

(c) may make different provision for different cases, including (in particular)— 

(i) different parts of the protected area, 

(ii) different times of the year, 

(iii) different means or methods of carrying out any activity. 15 

(5) In this section and section 75— 

(a) the conservation objectives for a European marine site mean the protection of the 
natural feature by reason of which the site is considered to be of significance in 
relation to the Habitats Directive or the Wild Birds Directive, 

(b) “natural feature” in relation to a European marine site, means— 20 

(i) any of its flora or fauna, 

(ii) any natural habitat existing in it, 

(c) “specified” means specified in the order. 

 
75 Example provisions for marine conservation orders 

(1) The provision that may be made by a marine conservation order includes provision 25 
prohibiting, restricting or regulating— 

(a) entry into or movement, activity or works in the area protected by the order (“the 
protected area”) by a— 

(i) person,  

(ii) animal, 30 

(iii) vessel (or a specified type of vessel), or 

(iv) vehicle or thing (or a specified type of vehicle or thing),  

(b) the anchoring of any vessel (or types of vessel) within the protected area 
(including the fixing of moorings or anchors to the seabed), 

(c) the killing, taking, destruction, molestation or disturbance of animals or plants of 35 
any description in the protected area, 

(d) the removal of all or part of any thing (or category of things) from the protected 
area, including in particular all or part of a marine historic asset,  

(e) the depositing (by any means) of anything in a protected area,  
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(f) the doing of anything in the protected area which, in the opinion of the Scottish 

Ministers, may— 

(i) interfere with or damage the seabed, 

(ii) damage or disturb any object in the protected area (including a marine 
historic asset), 5 

(iii) otherwise cause harm to the protected area. 

(2) The provision that may be made may also— 

(a) restrict the speed at which any vessel or vehicle may move in the protected area or 
in any specified area outside the protected area where that movement might 
hinder— 10 

(i) where the protected area is a Nature Conservation MPA, the stated 
conservation objectives for it, 

(ii) where the protected area is a Demonstration and Research MPA, a stated 
purpose for it, 

(iii) where the protected area is a Historic MPA, the stated preservation 15 
objectives for it, 

(iv) where the protected area is a European marine site, the conservation 
objectives for it, 

(b) include provision prohibiting or restricting entry into, or any movement or other 
activity on, any part of the seashore that adjoins the protected area by persons, 20 
animals or vehicles. 

(3) For the purposes of subsection (1)(a), the reference to works or activities includes 
reference to— 

(a) the use of equipment (or types of equipment), 

(b) surveying or exploring a site (whether or not by intrusive methods),  25 

(c) fixing or attaching anything to the seabed or (if appropriate) the seashore.  

 
76 Procedure for marine conservation orders 

(1) Before making a marine conservation order (or an order amending or revoking any such 
order), the Scottish Ministers must comply with subsections (2) to (6) (except where 
section 77 provides otherwise). 30 

(2) The Scottish Ministers must send a copy of a draft of the order to any persons the 
Ministers consider are likely to be interested in or affected by the making of the order. 

(3) The Scottish Ministers must place a copy of the draft of a marine conservation order or 
(as the case may be) the draft of an order amending or revoking any such order in such 
place or places as they consider is or are likely to be most convenient for the purpose of 35 
enabling it to be inspected by persons likely to be affected by the making of the order. 

(4) The Scottish Ministers— 

(a) must provide a copy of a draft of an order to any person who requests one, 

(b) may charge a fee, not exceeding their expenses in doing so, for providing a copy 
under this subsection, 40 
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(4A) Where the proposed order would apply to an area any part of which is land, the Scottish 
Ministers must provide a copy of a draft to the relevant planning authority. 

(5) The Scottish Ministers must publish notice of their proposal to make an order. 

(6) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 5 
bring the proposal to the attention of any persons who are likely to be affected by 
the making of it, 

(b) state where the copy or copies of the draft order have been placed by the Scottish 
Ministers in accordance with subsection (3), 

(c) state the time within which representations about the draft order must be made to 10 
the Scottish Ministers. 

 
77 Urgent orders 

(1) In any case where the Scottish Ministers consider there is an urgent need to protect an 
area as respects which a marine conservation order may be made (and so an urgent need 
to make a marine conservation order), section 76 does not apply in relation to the 15 
making of the order. 

(2) In such a case, the order (an “urgent marine conservation order”)— 

(a) comes into force on such date as is specified in it, 

(b) remains in force (unless revoked) for such period, not exceeding 12 months, as is 
specified in it. 20 

(3) The Scottish Ministers must publish notice of the making of an urgent marine 
conservation order. 

(4) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the urgent marine conservation order to the attention of any persons who are 25 
likely to be affected by the making of it, 

(b) state that a copy of the order may be inspected at such office of the Scottish 
Ministers as is specified in the notice, 

(c) state that the Scottish Ministers have power to revoke the order and that any 
person affected by the making of the order may make representations to them. 30 

(5) The Scottish Ministers must keep under review the need for an urgent marine 
conservation order to remain in force. 

(6) The Scottish Ministers may, by an order under this subsection (an “urgent continuation 
order”), provide that an urgent marine conservation order is to remain in force for such 
period, not exceeding 12 months, beyond that specified under subsection (2)(b) as is 35 
specified in the urgent continuation order. 

(7) The Scottish Ministers may not make an urgent continuation order unless— 

(a) they intend to make a marine conservation order (a “permanent order”) in respect 
of the marine protected area concerned (in accordance with the requirements of 
section 76), and 40 

(b) they have published notice of their proposal to make the permanent order. 
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78 Publicity in relation to marine conservation orders and urgent continuation orders 

(1) The Scottish Ministers must send a copy of any order mentioned in subsection (2) to any 
persons they consider are likely to be interested in or affected by the order. 

(2) The orders are— 

(a) a marine conservation order (whether made in accordance with section 76 or an 5 
urgent marine conservation order made in accordance with section 77), 

(b) an order amending or revoking a marine conservation order, 

(c) an urgent continuation order. 

(3) The Scottish Ministers must— 

(a) make a copy of any order referred to in subsection (2) available for inspection at 10 
one of their offices at all reasonable hours, 

(b) provide a copy of any such order to any person who requests one. 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (3)(b). 

 
79 Representations and hearings in relation to proposed marine conservation orders 15 

etc. 

(1) The Scottish Ministers may, before deciding to do any of the following— 

(a) make a marine conservation order (whether in accordance with section 76 or an 
urgent marine conservation order in accordance with section 77), 

(b) amend a marine conservation order, 20 

(c) revoke a marine conservation order, 

give any person the opportunity of making oral or written representations to them or to 
any person appointed by them for that purpose at a hearing. 

(2) The Scottish Ministers may make regulations providing for the procedure to be followed 
(including decisions as to expenses) at any hearing held under subsection (1). 25 

 
Authorisation of things prohibited, regulated etc. by marine conservation orders 

80 Authorisation of things prohibited, regulated etc. by a marine conservation order 

(1) A marine conservation order may provide for the Scottish Ministers to issue permits 
authorising anything which would, apart from any such permit, be unlawful under the 
order. 30 

(2) The Scottish Ministers may attach to any such permit any condition which they consider 
appropriate.  

(3) A marine conservation order may, in so far as it applies to a Historic MPA, also provide 
for the Scottish Ministers— 

(a) by direction issued to any persons (or categories of persons) specified in the order 35 
to authorise the doing by the persons of anything (or any category of thing) 
specified in the direction which would, apart from the direction, be unlawful 
under the order,  
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(b) by direction issued generally to authorise the doing by any person of any thing or 
category of thing specified in the order which would, apart from the direction, be 
unlawful under the order. 

(4) A direction under subsection (3) may attach to any authorisation given by it any 
condition which the Scottish Ministers consider appropriate. 5 

(5) Any provision in a marine conservation order of the kind referred to in this section may 
include provision for the procedure to apply in relation to the making of applications, 
and the determination of applications, for such permits or authorisations. 

 
81 Delegation of issuing permits or authorisations 

(1) A marine conservation order may provide for the Scottish Ministers by direction to 10 
delegate to any person (or group of persons) specified in the direction the issuing of 
permits of the kind described in section 80(1), or such permits in relation to such things 
(or such things in such circumstances) as are specified in the order. 

(2) A marine conservation order may, in so far as it applies to a Historic MPA, provide for 
the Scottish Ministers by direction to delegate to any person (or group of persons) 15 
specified in the direction the issuing of authorisations of the kind described in section 
80(3), or such authorisations in relation to such things (or things in such circumstances) 
as are specified in the order. 

 
Offences 

82 Offences: contravening a marine conservation order  20 

(1) A person who contravenes a marine conservation order commits an offence. 

(2) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  

(3) In determining the amount of any fine to be imposed on a person convicted of an 25 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence.  

(4) In this section “contravene” includes fail to comply.  

 
83 Offences relating to protected features of a Nature Conservation MPA  30 

(1) A person commits an offence under this section if the person—  

(a) intentionally or recklessly does a prohibited act in a Nature Conservation MPA 
(the “protected area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated conservation objectives for the protected area. 35 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 

(a) kills or injures any animal in the protected area which is a protected feature of the 
area,  

(b) picks, collects, cuts, uproots or destroys any plant in the protected area which is a 
protected feature of the area,  40 

955



54 Marine (Scotland) Bill 
Part 4—Marine protection and enhancement: the Scottish marine protection area 

 
(c) takes anything from the protected area which is, or forms part of, a protected 

feature of that area,  

(d) damages or destroys any habitat or feature which is a protected feature of the 
protected area.  

(3) A person who does anything which would, but for this subsection, amount to an offence 5 
under this section does not commit the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 

(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 10 
be an incidental result of the carrying out of the lawful operation, and 

(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the conservation objectives.  

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 15 

(b) on conviction on indictment, to a fine.  

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence.  20 

 
84 Offences relating to marine historic assets 

(1) A person commits an offence under this section if the person—  

(a) intentionally or recklessly does a prohibited act in a Historic MPA (the “protected 
area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 25 
the stated preservation objectives for the protected area. 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 

(a) carries out works or activities in the area which (or which are likely to)— 

(i) damage or interfere with a marine historic asset, 

(ii) have a significant impact on the protected area,  30 

(b) removes, alters or disturbs a marine historic asset.  

(3) A person who does anything which would, but for this subsection, amount to an offence 
under this section does not commit the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 35 

(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 
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(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the preservation objectives.  

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  5 

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence. 

 
85 Exceptions to offences under section 82, 83 or 84  10 

(1) A person is not guilty of an offence under section 82, 83, or 84 if the act which is 
alleged to constitute the offence— 

(a) was an exercise of functions carried out in accordance with section 71(2) by a 
public authority,  

(b) was expressly authorised by an authorisation granted by a public authority or was 15 
necessarily incidental to an act so authorised (and this paragraph is not disapplied 
in relation to the offence by virtue of section 74(4)(a)),  

(c) was done in accordance with— 

(i) a permit of the kind described in section 80(1), or 

(ii) an authorisation of the kind described in section 80(3), 20 

(d) was necessary— 

(i) in the interests of national security, 

(ii) in the interests of the prevention or detection of crime,  

(iii) for securing public health. 

(2) It is a defence for a person who is charged with an offence under section 83 or 84 to 25 
show that— 

(a) the act which is alleged to constitute the offence was— 

(i) an act done for the purpose of, and in the course of, sea fishing, or 

(ii) an act done in connection with such an act, and 

(b) the effect of the act on the protected feature or (as the case may be) the marine 30 
historic asset in question could not have reasonably been avoided. 

(2A) The Scottish Ministers may by order amend this section so as to remove, or restrict the 
application of, the defence provided by subsection (2). 

(3) For the purposes of this section, “act” includes omission. 

 
86 Prohibited act taken in an emergency 35 

(1) It is a defence for a person charged with an offence under section 82, 83 or 84 to prove 
that— 

(a) the act alleged to constitute the offence was carried out for the purpose of any of 
the following— 
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(i) saving life,  

(ii) securing the safety of a vessel, aircraft or marine installation, and  

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 
the matters set out in subsection (2).  

(2) The matters are— 5 

(a) the fact that the act was carried out, 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  

(3) The defence provided by subsection (1) is not available to a person where— 

(a) the court is not satisfied that the act either— 10 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the act was due to the fault of the accused or a person acting 
under the accused’s direction or control. 

 
Marine management schemes 15 

87 Marine management schemes 

(1) A relevant authority (or 2 or more relevant authorities acting together) may establish one 
or more marine management schemes for any or all of the following areas— 

(a) any Nature Conservation MPA, 

(b) any Demonstration and Research MPA, 20 

(c) any European marine site situated within the Scottish marine protection area and 
which— 

(i) is included in whole or in part in, 

(ii) includes all or part of, or 

(iii) adjoins, 25 

a Nature Conservation MPA or a Demonstration and Research MPA. 

(2) A marine management scheme is a scheme under which the relevant authority’s (or 
authorities’) functions must be exercised for the purpose of furthering any or all of the 
following— 

(a) the stated conservation objectives for any Nature Conservation MPA to which the 30 
scheme applies, 

(b) the stated purposes for any Demonstration and Research MPA to which the 
scheme applies, 

(c) the protection of any European marine site to which the scheme applies. 

(3) A marine management scheme may also impose the same requirement in relation to the 35 
exercise of any functions of the relevant authority (or authorities) which are not 
exercisable within the area (or areas) to which the scheme applies but the exercise of 
which may have an impact on the protection of that area (or those areas). 

(4) A marine management scheme may be made for a period of time specified in it. 
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(5) The relevant authority (or authorities) making a marine management scheme may 
amend it from time to time. 

(6) In this section and sections 88 to 90, a “relevant authority” means— 

(a) any public authority exercising functions in the Scottish marine protection area, or 

(b) the Scottish Ministers. 5 

 
88 Review of schemes 

(1) A marine management scheme which is in effect at the end of a period mentioned in 
subsection (2) must be reviewed and updated by the relevant authority or authorities 
concerned by the end of that period. 

(2) The periods are— 10 

(a) the period of 5 years beginning with the date on which it was made, 

(b) each subsequent period of 5 years. 

 
89 Marine management schemes: consultation etc. 

(1) Before making or amending a marine management scheme, the relevant authority (or 
authorities acting together) must consult Scottish Natural Heritage. 15 

(2) Where a relevant authority (or authorities) has (or have) made or amended a marine 
management scheme, they must forthwith send a copy of the scheme as made or 
amended to the Scottish Ministers and Scottish Natural Heritage. 

 
90 Directions as to making, amending or revocation of schemes 

(1) The Scottish Ministers may give directions to a relevant authority (or any 2 or more 20 
such authorities) as to the making of marine management schemes. 

(2) A direction under subsection (1) may in particular— 

(a) require one or more schemes to be made, 

(b) require conservation or other measures specified in the direction to be included in 
a scheme, 25 

(c) where a scheme is to be made by more than one relevant authority acting together, 
appoint one such authority to co-ordinate the making of it, 

(d) set time limits within which any steps in relation to the making of a scheme are to 
be taken, 

(e) require the approval of the Scottish Ministers before a scheme is made, 30 

(f) require any relevant authority to give to the Scottish Ministers such information 
relating to the making of a scheme as may be specified in the direction. 

(3) The Scottish Ministers may give directions (whether general or specific) to a relevant 
authority or (any 2 or more such authorities) as to the amendment of a marine 
management scheme. 35 

(4) The Scottish Ministers may revoke a marine management scheme by a direction given 
by them to the relevant authority (or authorities) which made the scheme. 

(5) A direction under this section must be in writing. 
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(6) A relevant authority given a direction under subsection (1) or (3) must comply with it. 

 
Reports to Parliament 

91 Reports to Parliament 

(1) Before the end of each relevant period, the Scottish Ministers must lay before the 
Parliament a report setting out the information mentioned in subsection (3). 5 

(2) A report under subsection (1) may be in the form of a report combined with a report 
under section 124 of the 2009 Act. 

(3) The information referred to in subsection (1) is— 

(a) the number of— 

(i) Nature Conservation MPAs, 10 

(ii) Demonstration and Research MPAs, 

(iii) Historic MPAs, 

in designation orders made during the relevant period, 

(b) in relation to each Nature Conservation MPA— 

(i) its size,  15 

(ii) the stated conservation objectives, 

(c) in relation to each Demonstration and Research MPA— 

(i) its size, 

(ii) the stated purpose, 

(d) in relation to each Nature Conservation MPA (whether in a designation order 20 
made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
conservation objectives have been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 
contribute to the achievement of those objectives, 25 

(e) in relation to each Demonstration and Research MPA (whether in a designation 
order made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
purpose has been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 30 
contribute to the achievement of that purpose, 

(f) information about any amendments made during the relevant period to any 
designation order by order under section 64, 

(g) in relation to each Historic MPA (whether in a designation order made before or 
during the relevant period), a summary of the things for which authorisation by— 35 

(i) permits of the kind described in section 80(1), 

(ii) authorisations of the kind described in section 80(3), 

has been sought during the relevant period, 
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(h) information about any marine conservation order or urgent continuation order 
made during the relevant period, 

(i) information about any marine management scheme made during the relevant 
period, 

(j) the extent to which in the opinion of the Scottish Ministers the exercise by them of 5 
the power in section 58(1)(a) to designate Nature Conservation MPAs contributes 
to the objective in section 68A(2). 

(5) In this section “the relevant period” means— 

(a) the period beginning on the date on which this section comes into force and 
ending on 31 December 2012, 10 

(b) each subsequent period of 6 years. 

 
Licences granted under Wildlife and Countryside Act 1981 

92 Grant of certain licences under Wildlife and Countryside Act 1981 

(1) Section 16 of the Wildlife and Countryside Act 1981 (c.69) (power to grant licences) is 
amended as follows. 15 

(2) After subsection (8A) (inserted by section 10(2) of the 2009 Act) insert— 

“(8B) In this section, in the case of a licence under any of subsections (1) to (4), so 
far as relating to the Scottish marine area, “the appropriate authority” means 
the Scottish Ministers.”. 

(3) In subsection (9) (meaning of appropriate authority), at the beginning insert “Except as 20 
provided by subsection (8B)”— 

(4) After subsection (9) insert— 

“(9ZA)The Scottish Ministers may by direction delegate their power to grant licences 
in relation to the Scottish marine area under any of subsections (1) to (4) to 
Scottish Natural Heritage. 25 

(9ZB) Delegation under subsection (9ZA) may be— 

(a) in relation to a specific case,  

(b) in relation to specific species of animal,  

(c) in relation to a particular type of licence, 

(d) in relation to a particular area. 30 

(9ZC) A direction under subsection (9ZA) must be in writing.”.  

(5) After subsection (12) (inserted by section 10(4) of the 2009 Act), add— 

“(13) In this section, the “Scottish marine area” has the meaning given by section 
1(1) of the Marine (Scotland) Act 2009 (asp 00).”. 
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Penalties in regulations implementing Habitats Directive 

93 Penalties in regulations implementing the Habitats Directive for the Scottish 
marine area  

Regulations under section 2(2) of the European Communities Act 1972 (c.68) for the 
purpose of implementing the Habitats Directive in relation to the Scottish marine area 5 
may, despite paragraph 1(1)(d) of Schedule 2 to that Act (which limits the penalties 
which may be imposed for criminal offences), create offences punishable— 

(a) on summary conviction, with a fine not exceeding £50,000,  

(b) on conviction on indictment, with an unlimited fine. 

 
Interpretation of Part 4 10 

94 Interpretation of Part 4 

In this Part— 

“animal” includes any egg, larva, pupa or other immature stage of an animal, 

“protected feature”, in relation to a Nature Conservation MPA or proposed Nature 
Conservation MPA, means any flora, fauna, habitat or feature which is sought to 15 
be conserved by the making of the order designating the area, 

“seashore” means— 

(a) the foreshore, that is to say, land which is covered and uncovered by the 
ordinary movement of the tide, and 

(b) any land, whether or not covered intermittently by water, which is in 20 
apparent continuity (determined by reference to the physical characteristics 
of the land) with the foreshore, as far landward as any natural or artificial 
break in that continuity, 

“stated conservation objectives” for a Nature Conservation MPA means the 
conservation objectives stated (in the designation order designating the area) as 25 
the conservation objectives for the area, 

“stated preservation objectives” for a Historic MPA means the preservation 
objectives stated (in the designation order designating the area) as the preservation 
objectives for the area,  

“stated purpose” for a Demonstration and Research MPA means a purpose stated 30 
(in the designation order designating the area) as a purpose for which the order is 
made, 

“urgent marine conservation order” is to be construed in accordance with section 
77 (being a marine conservation order made in accordance with that section, 
instead of section 76), 35 

“vehicle” includes— 

(a) a bicycle and other non-motorised form of transport, 

(b) hovercraft, 

“vessel” includes— 

(a) hovercraft, 40 

(b) aircraft capable of landing on water, 
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(c) any other craft capable of travelling on, in or under water, whether or not 
capable of carrying any person. 

 

PART 5 

CONSERVATION OF SEALS 

Offence: killing, injuring or taking seals 5 

95 Offence: killing, injuring or taking seals 

Killing, injuring or taking a live seal (intentionally or recklessly) is an offence. 

 
96 Exceptions: alleviating suffering 

(1) It is not an offence under section 95 for a person to end a seal’s life humanely (or to 
injure a seal when attempting to do so) if— 10 

(a) it has been seriously disabled (otherwise than by the person’s unlawful conduct), 

(b) it has no reasonable chance of recovering, and 

(c) ending its life— 

(i) is the only satisfactory way to end its suffering, and 

(ii) is not detrimental to the maintenance of the population of any species of 15 
seal at a favourable conservation status in their natural range (within the 
meaning of Article 1(e) of the Habitats Directive). 

(2) It is not an offence under section 95 for a person to take a seal (or to kill or injure a seal 
when attempting to take it) if— 

(a) it has been disabled (otherwise than by the person’s unlawful conduct), 20 

(b) it is (or is to be) taken only in order to— 

(i) tend it with a view to releasing it after it has recovered, or 

(ii) release it after it has been tended, 

(c) it is (or is to be) taken in a manner and in circumstances unlikely to cause the seal 
to suffer unnecessarily, and 25 

(d) taking it— 

(i) is the only satisfactory way to help it to recover, and 

(ii) is not detrimental to the maintenance of the population of any species of 
seal at a favourable conservation status in their natural range (within the 
meaning of Article 1(e) of the Habitats Directive). 30 

(3) It is the duty of a person who kills, injures or takes a seal in a manner which is lawful by 
virtue of this section to report the matter to the Scottish Ministers as soon as reasonably 
practical after doing so. 

(4) Failure to comply with the reporting duty is an offence. 

 
97 Exceptions: licensed activity 35 

It is not an offence under section 95— 
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(a) to kill or take a seal in accordance with a seal licence, 

(b) to take a seal in order to, or to injure a seal when attempting to, kill it in 
accordance with a seal licence, 

(c) to kill or injure a seal when attempting to take it in accordance with a seal licence, 
or 5 

(d) to do anything in accordance with a licence granted under regulation 44 of the 
Conservation (Natural Habitats, &c.) Regulations. 

 
Seal licences 

98 Seal licences 

The Scottish Ministers may grant a licence (a “seal licence”) authorising the killing or 10 
taking of seals— 

(a) for scientific, research or educational purposes, 

(b) to conserve natural habitats, 

(c) to conserve seals or other wild animals (including wild birds) or wild plants, 

(d) in connection with the introduction of seals, other wild animals (including wild 15 
birds) or wild plants to particular areas, 

(e) to protect a zoological or botanical collection, 

(ea) to protect the health and welfare of farmed fish, 

(f) to prevent serious damage to fisheries or fish farms, 

(g) to prevent the spread of disease among seals or other animals (including birds) or 20 
plants, 

(h) to preserve public health or public safety, or 

(i) for other imperative reasons of overriding public interest, including those of a 
social or economic nature and beneficial consequences of primary importance for 
the environment. 25 

 
99 Methods of killing or taking seals under seal licence 

(1) A seal licence must specify the method which the licensee must use to kill or take seals. 

(2) A seal licence must not authorise a person to do anything which would contravene 
regulation 41 of the Conservation (Natural Habitats, &c.) Regulations. 

This subsection does not restrict the things for which a licence may be granted under 30 
regulation 44 of those Regulations. 

 
100 Seal licence conditions 

(1) A seal licence must impose conditions— 

(a) specifying the maximum number of seals which may be killed or taken, and 

(b) requiring the licensee to report to the Scottish Ministers, in accordance with 35 
subsection (1A), on the following— 

(i) killing or taking a seal in accordance with the seal licence, 
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(ii) injuring a seal when attempting to kill it in accordance with the seal 
licence, 

(iii) killing or injuring a seal when attempting to take it in accordance with the 
seal licence, 

(iv) that the licensee has not carried out any of the activities specified in 5 
paragraph (b)(i) to (iii). 

(1A) The licensee must report to the Scottish Ministers the information set out under 
subsection (1)(b) at the end of the period of 3 months after the date on which this section 
comes into force and at the end of each subsequent period of 3 months. 

(2) A seal licence may impose other conditions. 10 

(3) Conditions may, for example, specify— 

(a) the area in which seals may be killed or taken, 

(b) the species of seal which may be killed or taken, 

(c) the circumstances in which seals may be killed or taken. 

(4) Failure to comply with a condition imposed is an offence. 15 

(5) In any proceedings for such an offence, it is a defence for the person charged to prove 
that the person took all reasonable precautions and exercised all due diligence to avoid 
the commission of the offence. 

 
101 Variation or revocation of seal licence 

A seal licence may be varied or revoked at any time. 20 

 
102 Seal licence fees 

(1) The Scottish Ministers may require an application for a seal licence or a variation of a 
seal licence to be accompanied by such fee as may be determined by, or in accordance 
with, regulations made by them. 

(2) Regulations may provide for different fees for different descriptions of applications. 25 

 
103 Consultation and consent 

(1) The Scottish Ministers must consult the Natural Environment Research Council before 
granting or varying a seal licence. 

(2) The Scottish Ministers must obtain the consent of Scottish Natural Heritage before 
granting or varying a seal licence authorising the killing or taking of seals in a protected 30 
area for a purpose mentioned in any of paragraphs (b) to (e) of section 98. 

“protected area” means— 

(a) a Nature Conservation MPA, 

(b) a Demonstration and Research MPA, 

(c) a Historic MPA, 35 

(d)  a site of special scientific interest, 
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(e) an area in respect of which a nature conservation order or land management order 

made under Part 2 of the Nature Conservation (Scotland) Act 2004 (asp 6) has 
effect, 

(f) a nature reserve (within the meaning of Part 3 of the National Parks and Access to 
the Countryside Act 1949 (c.97)), or 5 

(g) a European site (within the meaning of regulation 10 of the Conservation (Natural 
Habitats, &c.) Regulations). 

 
Seal conservation areas 

104 Seal conservation areas 

(1) The Scottish Ministers may designate an area as a “seal conservation area” where they 10 
consider it necessary to do so in order to ensure the proper conservation of seals. 

(2) The Scottish Ministers must consult the Natural Environment Research Council before 
designating a seal conservation area. 

(3) The Scottish Ministers must— 

(a) publish a designation in a manner which they consider most likely to bring the 15 
proposal to the attention of persons likely to be affected by it, 

(b) make a copy of a designation available for inspection at one of their offices at all 
reasonable hours, and 

(c) provide a copy of a designation to any person who requests one. 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 20 
copy under subsection (3)(c). 

 
105 Effect of seal conservation area status: licensing decisions 

The Scottish Ministers must not grant a seal licence authorising the killing or taking of 
seals in a seal conservation area unless they are satisfied— 

(a) that there is no satisfactory alternative way of achieving the purpose for which the 25 
licence is granted, and 

(b) that the killing or taking authorised by the licence will not be detrimental to the 
maintenance of the population of any species of seal at a favourable conservation 
status in their natural range (within the meaning of Article 1(e) of the Habitats 
Directive). 30 

 
Authorisations to enter land 

106 Power to enter land to obtain information about seals 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise any person to enter any land to obtain information about seals in order to 
enable or assist the Scottish Ministers to perform their functions under this Part. 35 

(2) Before granting such an authorisation, the Scottish Ministers must give notice to the 
occupier of the land setting out their intention to do so. 

(3) An authorisation must specify— 

(a) the land to be entered, and 

966



Marine (Scotland) Bill 65 
Part 5—Conservation of seals 
 

(b) the period (of no more than 8 weeks) during which the land may be entered. 

(4) An authorisation may be conditional. 

 
107 Power to enter land to protect fisheries or fish farms from seals 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise a person to enter land in order to kill or take seals in accordance with a seal 5 
licence granted for the purpose of preventing them from causing serious damage to 
fisheries or fish farms. 

(2) Before granting such an authorisation, the Scottish Ministers must— 

(a) give notice to the occupier of the land— 

(i) setting out their intention to grant the authorisation, and 10 

(ii) informing the occupier of the right to make representations to the Scottish 
Ministers within 28 days of the notice, and 

(b) have regard to any timeous representations made by the occupier. 

(3) An authorisation must specify— 

(a) the land to be entered, and 15 

(b) the period (of no more than 8 weeks) during which the land may be entered, and 

(c) the number and species of seals that may be killed or taken. 

(4) An authorisation may be conditional. 

(5) Any seals killed or taken in pursuance of an authorisation belong to the Scottish 
Ministers (and may be disposed of as they think fit). 20 

 
108 Duty to notify occupier 

(1) The duty to notify an occupier under section 106(2) or 107(2)(a) may be fulfilled— 

(a) by hand delivering the notice to the occupier, 

(b) by sending the notice, by first class post or by a registered or recorded delivery 
postal service, in an envelope addressed to the occupier at— 25 

(i) where sent to an individual, the individual’s principal place of business or 
usual or last known abode, 

(ii) where sent to a body corporate, the body’s registered or principal office, or 

(iii) in any other case, the occupier’s last known address, 

(c) by sending the notice to the occupier in some other way (including by email, fax 30 
or other electronic means)— 

(i) which is legible and capable of being used for subsequent reference, and 

(ii) which the sender reasonably considers likely to cause it to be delivered on 
the same or next day, or 

(d) where the occupier’s name or address cannot be ascertained after reasonable 35 
enquiry— 

(i) by hand delivering the notice to a responsible person on the land 
concerned, or 
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(ii) by fixing the notice to a conspicuous object on the land concerned. 

(2) A notice is, unless the contrary is proved, to be treated as having been given— 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, 5 

(c) where sent in a way described in subsection (1)(c), on the day after it is sent, or 

(d) where fixed to an object, on the day it is so fixed. 

 
109 Duty to produce authority 

A person doing anything authorised under section 106 or 107 must produce evidence of 
the person’s authority if asked to do so. 10 

 
110 Obstructing an authorised person 

Preventing or obstructing a person from doing anything which the person is authorised 
to do under section 106 or 107 (intentionally or recklessly) is an offence. 

 
Supplementary 

111 Advice on seal population 15 

The Scottish Ministers must have regard to any advice about the management of seal 
populations which is given to them by the Natural Environment Research Council. 

 
112 Police powers: search and seizure 

A constable may stop any person who the constable suspects with reasonable cause of 
committing an offence under this Part and may— 20 

(a) without warrant, search any vehicle or vessel which the constable reasonably 
believes to have been used in connection with the commission of the offence, 

(b) seize any seal, seal skin or other thing liable to be forfeited under section 113. 

 
113 Forfeiture 

The court by which a person is convicted of an offence under this Part may order the 25 
forfeiture of— 

(a) any seal or seal skin in respect of which the offence was committed, or 

(b) any thing which the person possessed or controlled at the time of the offence 
which was capable of being used in connection with the offence. 

 
114 Penalties 30 

(1) A person guilty of an offence under section 95 is liable, on summary conviction, to 
imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 
the standard scale, or to both. 

(2) A person guilty of an offence under section 96(4) is liable, on summary conviction, to a 
fine not exceeding level 4 on the standard scale. 35 
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(3) A person guilty of an offence under section 100(4) is liable, on summary conviction, to 
imprisonment for a term not exceeding 3 months or to a fine not exceeding level 5 on 
the standard scale, or to both. 

(4) A person guilty of an offence under section 110 is liable, on summary conviction, to a 
fine not exceeding level 4 on the standard scale. 5 

 
115 Repeal 

The Conservation of Seals Act 1970 (c.30) is repealed. 

 

PART 6 

COMMON ENFORCEMENT POWERS ETC.: LICENSING AND MARINE PROTECTION ETC. 

Powers of marine enforcement officers 10 

116 Enforcement of marine licensing regime 

(1) For the purposes of enforcing Part 3 a marine enforcement officer has— 

(a) the common enforcement powers conferred by this Act, 

(b) the power conferred by section 135 (to require information relating to certain 
substances and objects). 15 

(2) Subject to subsection (3), the powers which a marine enforcement officer has for the 
purposes of enforcing Part 3 may be exercised in the Scottish marine area and in any 
other part of Scotland. 

(3) Those powers may not be exercised in relation to any British warship. 

(4) In this section and section 117, “British warship” means a ship belonging to Her 20 
Majesty and forming part of Her Majesty’s armed forces. 

 
117 Enforcement of marine protection and nature conservation legislation 

(1) For the purposes of enforcing the marine protection and nature conservation legislation, 
a marine enforcement officer has the common enforcement powers conferred by this 
Act. 25 

(2) In this section, “the marine protection and nature conservation legislation” means— 

(a) marine conservation orders, 

(b) sections 83, 84, 95 and 100(4), 

(c) sections 1, 5 to 7, 9, 11, 13, 14 and 14A of the Wildlife and the Countryside Act 
1981 (c.69), 30 

(d) regulations 39, 41 and 43 of the Conservation (Natural Habitats, &c.) Regulations, 

(e) any byelaws made by virtue of regulation 36 of those Regulations. 

(3) Subject to subsections (4) and (5), the powers which a marine enforcement officer has 
for the purposes of enforcing the marine protection and nature conservation legislation 
may be exercised in the Scottish marine area and in any other part of Scotland. 35 
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(4) The powers which a marine enforcement officer has for the purposes of enforcing the 

marine protection and nature conservation legislation may not be exercised in relation to 
a British warship. 

(5) Any of those powers may also not be exercised in relation to any vessel mentioned in 
subsection (6) unless, in the case of a third country vessel (other than a vessel falling 5 
within paragraph (b) or (c) of that subsection), the United Kingdom is entitled under 
international law to exercise those powers without the consent of the flag state. 

(6) The vessels are— 

(a) a third country vessel, 

(b) a warship that is being used by the government of a State other than the United 10 
Kingdom, 

(c) any other vessel that is being used by such a government for any non-commercial 
purpose. 

(7) In this section— 

“flag state”, in relation to a vessel, is the State whose flag the vessel is flying or is 15 
entitled to fly, 

“third country vessel” means a vessel which— 

(a) is flying the flag of, or is registered in, any State or territory (other than 
Gibraltar) which is not a member State, and 

(b) is not registered in a member State, 20 

“vessel” does not include aircraft. 

 
The common enforcement powers 

118 The “common enforcement powers” 

In this Part, the “common enforcement powers” means the powers under sections 119 to 
134. 25 

 
Common enforcement powers of entry, search and seizure 

119 Power to board and inspect vessels and marine installations 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may at any time board and inspect a vessel or marine installation. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 30 
dwelling). 

(2) For the purposes of exercising the power conferred by subsection (1), the officer may 
require a vessel or marine installation— 

(a) to stop, 

(b) to do anything else that will facilitate the boarding of that or any other vessel or 35 
marine installation. 

(3) A marine enforcement officer who has boarded a vessel or marine installation may, for 
the purposes of disembarking from the vessel or installation, require that or any other 
vessel or marine installation— 
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(a) to stop, 

(b) to do anything else that will enable the officer, and any person accompanying the 
officer, to disembark from the vessel or installation. 

(4) A marine enforcement officer may require any person on board a vessel or marine 
installation to afford such facilities and assistance with respect to matters under that 5 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by this section. 

 
120 Power to enter and inspect premises 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may enter and inspect any premises. 10 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 

(2) The officer may exercise the power conferred by this section only at a reasonable time, 
unless it appears to the officer that there are grounds for suspecting that the purpose of 
entering the premises may be frustrated if the officer seeks to enter at a reasonable time. 15 

(3) A marine enforcement officer may require any person in or on the premises to afford 
such facilities and assistance with respect to matters under that person’s control as the 
officer considers would facilitate the exercise of the power conferred by this section. 

 
121 Power to enter and inspect vehicles 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 20 
may at any time— 

(a) enter and inspect any vehicle, 

(b) stop and detain any vehicle for the purposes of entering and inspecting it. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 25 

(2) Where a marine enforcement officer— 

(a) has stopped a vehicle under this section, and 

(b) considers that it would be impracticable to inspect the vehicle in the place where it 
has stopped, 

the officer may require the vehicle to be taken to such place as the officer directs to 30 
enable the vehicle to be inspected. 

(3) A marine enforcement officer may require— 

(a) any person travelling in a vehicle, 

(b) the registered keeper of a vehicle, 

to afford such facilities and assistance with respect to matters under that person’s control 35 
as the officer considers would facilitate the exercise of any power conferred by this 
section. 

(4) The powers conferred by this section may be exercised in any place (whether or not it is 
a place to which the public has access). 

(5) In this section “vehicle” does not include a vessel. 40 
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122 Dwellings 

(1) A marine enforcement officer may not by virtue of section 119, 120 or 121 enter a 
dwelling unless a justice has issued a warrant authorising the officer to enter it. 

(2) A justice may issue such a warrant only if, on an application by the officer, the justice is 
satisfied— 5 

(a) that the officer has reasonable grounds for believing that there is material in the 
dwelling which for the purposes of carrying out any relevant functions the officer 
wishes to inspect, examine or seize, and 

(b) that any of the following conditions is satisfied— 

(i) that it is not practicable to communicate with any person entitled to grant 10 
entry to the dwelling, 

(ii) that it is not practicable to communicate with any person entitled to grant 
access to the material, 

(iii) that entry to the dwelling is unlikely to be granted unless a warrant is 
produced, 15 

(iv) the purposes of entry may be frustrated or seriously prejudiced unless a 
marine enforcement officer arriving at the dwelling can secure immediate 
entry to it. 

(3) Schedule 3 contains further provision about warrants issued under this section. 

 
123 Powers of search, examination, etc. 20 

(1) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may— 

(a) search the relevant premises for any item, 

(b) examine anything that is in or on the relevant premises. 

(2) Where a marine enforcement officer reasonably believes that a person is or has been 25 
carrying on a relevant activity, the officer may— 

(a) search or examine anything which appears to be in the person’s possession or 
control, 

(b) stop and detain the person for the purposes of such search or examination. 

(3) A marine enforcement officer may carry out any measurement or test of anything which 30 
the officer has power under this section to examine. 

(4) The power conferred by subsection (3) includes power to take a sample from any live 
animal or plant. 

(5) For the purposes of exercising any power conferred by this section, a marine 
enforcement officer may, so far as is reasonably necessary for the purpose, break open 35 
any container or other locked thing. 

(6) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under the 
person’s control as the officer considers would facilitate the exercise of any power 40 
conferred by this section. 
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(7) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require the person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 
considers would facilitate the exercise in relation to that person of any power conferred 
by this section. 5 

(8) Nothing in this section confers any power to search a person. 

(9) The reference in subsection (1) to anything that is in or on the relevant premises 
includes a reference to— 

(a) anything that is attached to or otherwise forms part of the relevant premises, 

(b) anything that is controlled from the relevant premises. 10 

(10) In this section— 

“animal” includes any eggs, larvae, pupae or other immature stage of an animal, 

“item” includes— 

(a) any document or record (in whatever form it is held), 

(b) any animal or plant, 15 

“sample” means a sample of blood, tissue or other biological material. 

 
124 Power to require production of documents, etc. 

(1) This section applies where a marine enforcement officer is exercising a power of 
inspection conferred by section 119, 120 or 121. 

(2) The officer may require any person in or on the relevant premises to produce any 20 
document or record that is in the person’s possession or control. 

(3) A reference in this section to the production of a document includes a reference to the 
production of— 

(a) a hard copy of information recorded otherwise than in hard copy form, 

(b) information in a form from which a hard copy can readily be obtained. 25 

(4) For the purposes of this section— 

(a) information is recorded in hard copy form if it is recorded in a paper copy or 
similar form capable of being read (and references to hard copy have a 
corresponding meaning), 

(b) information can be read only if— 30 

(i) it can be read with the naked eye, 

(ii) to the extent that it consists of images (for example photographs, pictures, 
maps, plans or drawings), it can be seen with the naked eye. 

 
125 Powers of seizure, etc. 

(1) A marine enforcement officer who is exercising a power of inspection conferred by 35 
section 119, 120 or 121 may— 

(a) seize and detain or remove any item found on the relevant premises, 

(b) take copies of or extracts from any document or record found on the relevant 
premises. 
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(2) Where a marine enforcement officer reasonably believes that a person is or has been 

carrying on a relevant activity, the officer may seize and detain or remove any item 
which appears to be in the person’s possession or control. 

(3) A marine enforcement officer to whom any document or record has been produced in 
accordance with a requirement imposed under section 124(3) may— 5 

(a) seize and detain or remove the document or record, 

(b) take copies or extracts from the document or record. 

In this subsection, “document” includes anything falling within paragraph (a) or (b) of 
section 124(3). 

(4) The powers conferred by this section may be exercised only— 10 

(a) for the purposes of determining whether a relevant offence has been committed, or 

(b) in relation to an item which a marine enforcement officer reasonably believes to 
be evidence of the commission of a relevant offence. 

(5) Subject to subsection (6), a marine enforcement officer who is exercising a power of 
inspection conferred by section 119, 120 or 121 may not remove from the relevant 15 
premises any item which is required by law to be kept on the relevant premises. 

(6) A marine enforcement officer may remove such an item from a vessel while it is being 
detained in a port. 

(7) Nothing in this section confers power on a marine enforcement officer to seize an item 
which the officer has reasonable grounds to believe would in legal proceedings be 20 
protected from disclosure on grounds of confidentiality of communications. 

 
126 Further provision about seizure 

(1) Where— 

(a) any items which a marine enforcement officer wishes to seize and remove are in a 
container, and 25 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 
the items if they remained in the container for that purpose, 

any power to seize and remove the items conferred by section 125 includes power to 
seize and remove the container. 

(2) Where— 30 

(a) any items which a marine enforcement officer wishes to seize and remove are not 
in a container, and 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 
the items if they were placed in a container suitable for that purpose, 

the officer may require the items to be placed into such a container. 35 

(3) If, in the opinion of a marine enforcement officer, it is not for the time being practicable 
for the officer to seize and remove any item, the officer may require— 

(a) the person from whom the item is being seized, or 

(b) where the officer is exercising a power of inspection conferred by section 119, 
120 or 121, any person in or on the relevant premises, 40 
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to secure that the item is not removed or otherwise interfered with until such time as the 
officer may seize and remove it. 

(4) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under that 5 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by section 125 or this section. 

(4A) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require that person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 10 
considers would facilitate the exercise in relation to that person of any power conferred 
by section 125 or this section. 

(5) In Part 1 of Schedule 1 to the Criminal Justice and Police Act 2001 (c.16) (powers of 
seizure to which section 50 applies), after paragraph 73L (inserted by section 253(7) of 
the 2009 Act) insert— 15 

“Marine (Scotland) Act 2009 (asp 00) 

73M Each of the powers of seizure conferred by section 125(1) and (3) of the 
Marine (Scotland) Act 2009.”. 

 
127 Retention of seized items 

(1) This section applies to any item seized in the exercise of a power conferred by section 20 
125. 

(2) The item may be retained so long as is necessary in all the circumstances and in 
particular— 

(a) for use as evidence at a trial for a relevant offence, 

(b) for forensic examination or for investigation in connection with a relevant 25 
offence. 

(3) No item may be retained for either of the purposes mentioned in subsection (2) if a 
photograph or a copy would be sufficient for that purpose. 

 
Miscellaneous and ancillary common enforcement powers 

128 Power to record evidence of offences 30 

(1) A marine enforcement officer may use any device for the purpose of taking visual 
images of anything which the officer believes is evidence of the commission of a 
relevant offence. 

(2) The power conferred by this section is exercisable in relation to anything that— 

(a) is in or on, 35 

(b) is attached to or otherwise forms part of, 

(c) is controlled from, 

any vessel, marine installation, premises or vehicle. 
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(3) The officer may require any person in or on the vessel, marine installation, premises or 

vehicle to afford such facilities and assistance with respect to matters under the person’s 
control as the officer considers would facilitate the exercise of the power conferred by 
this section. 

 
129 Power to require name and address 5 

Where a marine enforcement officer reasonably believes that a person has committed a 
relevant offence, the officer may require the person to provide the person’s name and 
address. 

 
130 Power to require production of licence, etc. 

(1) Where a marine enforcement officer reasonably believes that— 10 

(a) a person is or has been carrying on a relevant activity, and 

(b) the person requires a licence or other authority to carry on the activity, 

the officer may require the person to produce the licence or other authority. 

(2) If the person is unable to produce the licence or other authority when required to do so, 
the person must produce it at such place, and within such period of time, as the officer 15 
may specify. 

 
131 Power to require attendance of certain persons 

(1) Where a marine enforcement officer has— 

(a) boarded a vessel or marine installation, 

(b) entered any premises, 20 

for the purpose of carrying out any relevant functions, the officer may require the 
attendance of any of the persons mentioned in subsection (2). 

(2) The persons are— 

(a) the person who is for the time being in charge of the vessel or marine installation, 

(b) any other person who is on board the vessel or marine installation, 25 

(c) the owner or occupier of the premises,  

(d) any person who is on the premises. 

 
132 Power to direct vessel or marine installation to port 

(1) Where a marine enforcement officer— 

(a) considers that it would not be reasonably practicable to exercise a power which 30 
the officer wishes to exercise in relation to a vessel or marine installation without 
detaining it in a port, or 

(b) reasonably believes that— 

(i) a vessel or marine installation is itself evidence of the commission of a 
relevant offence, and 35 

(ii) the only reasonably practicable way to preserve the evidence is to detain 
the vessel or marine installation in a port, 
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the officer may do any of the things in subsection (2). 

(2) The things are— 

(a) take, or arrange for another person to take, the vessel or marine installation and its 
crew to the port which appears to the officer to be the nearest convenient port, 

(b) require the person who is for the time being in charge of the vessel or marine 5 
installation to take it and its crew to that port. 

(3) When the vessel or marine installation has been taken to a port, the officer may— 

(a) detain it there, 

(b) require the person for the time being in charge of it to do so. 

(4) A marine enforcement officer who detains a vessel or marine installation under this 10 
section must serve a notice on the person who is for the time being in charge of it. 

(5) The notice must state that the vessel or marine installation is to be detained until the 
notice is withdrawn. 

(6) A notice served under subsection (4) may be withdrawn by service of a further notice 
signed by any marine enforcement officer. 15 

 
133 Assistance, etc. 

(1) To assist in carrying out any relevant functions, a marine enforcement officer may 
bring— 

(a) any other person, 

(b) any equipment or materials. 20 

(2) A person who is brought by a marine enforcement officer to provide assistance may 
exercise any powers conferred by this Act which the officer may exercise, but only 
under the supervision or direction of the officer. 

 
134 Power to use reasonable force 

(1) A marine enforcement officer may use reasonable force, if necessary, in the exercise of 25 
any power conferred by this Act. 

(2) A person assisting a marine enforcement officer under section 133 may use reasonable 
force, if necessary, in the exercise of any power conferred by this Act. 

 
Licensing: further enforcement powers 

135 Power to require information relating to certain substances and objects 30 

(1) A marine enforcement officer may require any person— 

(a) to give details of any substance or objects on board a vehicle, vessel, aircraft or 
marine structure, 

(b) to give information concerning any substances or objects lost from a vehicle, 
vessel, aircraft or marine structure. 35 

(2) A statement made by a person in response to a requirement made under this section may 
not be used against the person in criminal proceedings in which the person is charged 
with an offence to which this subsection applies. 
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(3) Subsection (2) applies to any offence other than an offence under section 44(2) of the 

Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) (statements made otherwise 
than on oath). 

(4) In this section, “vessel” has the same meaning as in section 55(1). 

 
Duties of marine enforcement officers 5 

136 Duty to provide evidence of authority 

(1) Before exercising any power conferred by this Part, a marine enforcement officer must 
produce evidence that the officer is authorised to exercise the power. 

(2) A marine enforcement officer may exercise a power conferred by this Part only if the 
officer complies with the duty imposed by subsection (1). 10 

 
137 Duty to state name and purpose, etc. 

(1) Before exercising any power conferred by this Part, a marine enforcement officer must 
if requested to do so give the information mentioned in subsection (3). 

(2) Before exercising any power conferred by this Part, any person assisting a marine 
enforcement officer by virtue of section 133 must, if requested to do so, give the 15 
information mentioned in paragraph (b) and (c) of subsection (3). 

(3) The information is— 

(a) the person’s name, 

(b) the power the person is proposing to exercise, 

(c) the grounds for proposing to do so. 20 

(4) A person may exercise a power conferred by this Part only if the person complies with 
the duty imposed by subsection (1) or (as the case may be) that imposed by subsection 
(2). 

 
Liability of marine enforcement officers 

138 Liability of marine enforcement officers 25 

(1) A person mentioned in subsection (2) is not to be liable in any civil or criminal 
proceedings for anything done (or omitted to be done) in or in connection with the 
discharge or purported discharge of the person’s functions under this Act. 

(2) The persons are— 

(a) any marine enforcement officer, 30 

(b) any person assisting a marine enforcement officer by virtue of section 133. 

(3) Subsection (1) does not apply— 

(a) if the act or omission is shown to have been in bad faith, 

(aa) if the act was carried out without reasonable skill or care, 

(b) if there were no reasonable grounds for the act or omission, 35 

(c) so as to prevent an award of damages in respect of the act or omission on the 
ground that it was unlawful as a result of section 6(1) of the Human Rights Act 
1998 (c.42) (acts of public authorities incompatible with Convention rights). 
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Offences in relation to marine enforcement officers 

139 Offences in relation to marine enforcement officers 

(1) A person commits an offence if the person— 

(a) fails without reasonable excuse to comply with a requirement reasonably made, or 
a direction reasonably given, by a marine enforcement officer in the exercise of 5 
any power conferred by the Act, 

(b) prevents any other person from complying with any such requirement or direction. 

(2) But a person does not commit an offence by reason of a failure to comply with a 
requirement under section 130(1) (to produce a licence or other authority for the 
carrying on of a relevant activity) if the person complies with section 130(2) (production 10 
of licence or other authority at a place and within a period specified by the marine 
enforcement officer). 

(3) A person who provides information in pursuance of a requirement reasonably made by a 
marine enforcement officer in the exercise of the power conferred by section 135 
(requiring information relating to certain substances or objects) commits an offence if— 15 

(a) the information is false in a material particular and the person— 

(i) knows that it is, 

(ii) is reckless as to whether it is, 

(b) the person intentionally fails to disclose any material particular. 

(4) A person who intentionally obstructs a marine enforcement officer in the performance of 20 
any of the officer’s functions under this Act commits an offence. 

(5) A person who assaults a marine enforcement officer in the performance of any of the 
officer’s functions under this Act commits an offence. 

(6) A person who, with intent to deceive, falsely pretends to be a marine enforcement 
officer commits an offence. 25 

(7) A person who is guilty of an offence under subsection (1), (3) or (6) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum, 

(b) on conviction on indictment, to a fine. 

(8) A person who is guilty of an offence under subsection (4) is liable on summary 
conviction to a fine not exceeding £20,000. 30 

(9) A person who is guilty of an offence under subsection (5) is liable on summary 
conviction to a fine not exceeding £50,000. 

(10) In this section, any reference to a marine enforcement officer includes a reference to a 
person assisting a marine enforcement officer by virtue of section 133. 

 
General 35 

140 General 

The powers conferred on a marine enforcement officer by this Part are without prejudice 
to any powers exercisable by the officer apart from the Part. 
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Interpretation of Part 6 

141 Interpretation of Part 6 

(1) In this Part— 

“justice” means a sheriff, stipendiary magistrate or justice of the peace, 

“marine enforcement officer” means a person appointed as such an officer by the 5 
Scottish Ministers, 

“premises” includes land, but does not include any vehicle, vessel or marine 
installation, 

“relevant activity” in relation to a marine enforcement officer, means any activity 
in respect of which the officer has functions, 10 

“relevant function” in relation to a marine enforcement officer, means any 
function of the officer, 

“relevant offence” in relation to such an officer, means any offence in respect of 
which the officer has functions, 

“the relevant premises”, in relation to such an officer exercising a power of 15 
inspection conferred by section 119, 120 or 121, means the vessel, marine 
installation, premises or vehicle in relation to which the power is being exercised. 

(2) In this Part, except where otherwise provided, any reference to a vessel includes a 
reference to— 

(a) any ship or boat or any other description of vessel used in navigation,  20 

(b) any hovercraft, submersible craft or other floating craft, 

(c) any aircraft, 

but does not include a reference to anything that permanently rests on, or is permanently 
attached to, the seabed. 

 
PART 6A 25 

SEA FISHERIES 

141A Extension of modifications relating to Sea Fish (Conservation) Act 1967 

(1) The modifications to the Sea Fish (Conservation) Act 1967 (c.84) made by Chapter 1 of 
Part 7 of, and Schedules 15 and 22 to, the 2009 Act, except those mentioned in 
subsection (2), extend to Scotland. 30 

(2) The modifications made by sections 194(4) and (5), 196 and 198(3) of, and paragraph 
1(4) of Schedule 15 to, the 2009 Act do not extend to Scotland. 

 
141B Modification of section 22A of Sea Fish (Conservation) Act 1967 

(1) Section 22A (application to Scotland) of the Sea Fish (Conservation) Act 1967 is 
modified as follows. 35 

(2) In subsection (2) after “sections” insert “1(3B) and (9), 5(8),”. 

(3) After subsection (2) insert— 

“(2A) In section 1— 
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(a) for subsections (3) and (3A) substitute— 

“(3B) Sea fish of any description which do not meet the requirements as to 
size prescribed in relation to sea fish of that description by an order of 
the Scottish Ministers must not be carried, whether within or outside 
the Scottish zone, on a Scottish fishing boat; and an order under this 5 
subsection may prohibit the carrying by a relevant British fishing boat 
or a foreign vessel in the Scottish zone of sea fish of any description 
prescribed by the order which do not meet the requirements as to size 
so prescribed in relation to sea fish of that description.”, 

(b) in subsection (8) for “(3)” substitute “(3B)”, 10 

(c) for subsection (9) substitute— 

“(9) In this section— 

“foreign vessel” means any vessel other than a relevant British 
fishing boat or a Scottish fishing boat, 

“relevant British fishing boat” means a vessel, other than a 15 
Scottish fishing boat, which— 

(a) is registered in the United Kingdom under Part 2 of the 
Merchant Shipping Act 1995 (c.21), or 

(b) is owned wholly by persons qualified to own British 
ships for the purposes of that Part of that Act.”. 20 

(2B) In section 3— 

(a) in subsection (2A) for “adjacent to England and Wales” substitute “of 
the United Kingdom adjacent to Scotland”, 

(b) for subsection (2B) substitute— 

“(2B) In subsection (2A) above— 25 

(a) the Scottish Ministers are “the appropriate national authority”, 

(b) the boundaries between the parts of the territorial sea of the 
United Kingdom adjacent to Scotland and the parts not so 
adjacent are to be determined by reference to an Order in 
Council made under section 126(2) of the Scotland Act 1998 30 
(c.46) to the extent that the Order in Council is expressed to 
apply for the purposes of that Act.”. 

(4) For subsection (6) substitute— 

“(6) In section 5— 

(a) in subsection (1), for “appropriate national authority” substitute “Scottish 35 
Ministers”, 

(b) for subsections (8) and (9) substitute— 

“(8) An order under this section may make provision— 

(a) applying to Scottish fishing boats whether within or outside the 
Scottish zone, 40 

(b) in any other case, applying to fishing boats within the Scottish 
zone.”.
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(5) After subsection (9) insert— 

“(9A) In section 11(1)(a), for “4(3), (6) or (9A)” substitute “4(3) or (6)”.”. 

PART 7 

GENERAL PROVISIONS 

142 Crown application 5 

(1) This Act binds the Crown and applies in relation to Crown land as it applies in relation 
to any other land. 

(2) Nothing in Part 3 is to be taken as in any way affecting Her Majesty in her private 
capacity. 

(3) The modifications made by schedule 4 bind the Crown to the extent that the enactments 10 
modified bind the Crown.  

(4) No contravention by the Crown of any provision made by or under this Act makes the 
Crown criminally liable.  

(5) But the Court of Session may, on the application of the Scottish Ministers or any public 
body or office-holder having responsibility for enforcing the provision, declare unlawful 15 
any act or omission of the Crown which constitutes such a contravention. 

(6) Despite subsection (4), any provision made by or under the provisions of this Act 
applies to persons in the public service of the Crown as it applies to other persons.  

(7) For the purposes of subsection (1), “Crown land” means land an interest in which— 

(a) belongs to Her Majesty in right of the Crown or in right of Her private estates, 20 

(b) belongs to an office-holder in the Scottish Administration or a government 
department or is held in trust for Her Majesty for the purposes of the Scottish 
Administration or a government department. 

(8) In subsection (7)(a), the reference to Her Majesty’s private estates is to be construed in 
accordance with section 1 of the Crown Private Estates Act 1862 (c.37). 25 

 
143 Offences by bodies corporate 

(1) Where— 

(a) an offence under this Act has been committed by a body corporate or a Scottish 
partnership or other unincorporated association, 

(b) it is proved that the offence was committed with the consent or connivance of, or 30 

was attributable to any neglect on the part of—  

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 

the individual as well as the offender is guilty of the offence and is liable to be 
proceeded against and punished accordingly. 35 

(2) In subsection (1), “relevant individual” means—  

(a) in relation to a body corporate— 

(i) a director, manager, secretary or other similar officer of the body, 
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(ii) where the affairs of the body are managed by its members, the members, 

(b) in relation to a Scottish partnership, a partner, 

(c) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

 
144 Ancillary provision 5 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of, or for giving full effect to, this Act or any provision 
of it. 

(2) An order under this section may modify any enactment, instrument or document. 10 

 
145 Orders and regulations 

(1) Any power of the Scottish Ministers to make orders or regulations under this Act— 

(a) may be exercised so as to make different provision for different purposes, 

(b) includes power to make such incidental, consequential, supplemental, transitional, 
transitory or saving provision as the Scottish Ministers consider appropriate. 15 

(2) Any power of the Scottish Ministers to make orders or regulations under this Act must 
be exercised by statutory instrument. 

(3) But subsection (2) does not apply to an order made under section 58(1) (order 
designating a Nature Conservation MPA, a Demonstration and Research MPA or a 
Historic MPA). 20 

(4) A statutory instrument containing an order or regulations made under this Act (except an 
order made under section 148(1)) is (except where subsection (5) provides otherwise) 
subject to annulment in pursuance of a resolution of the Parliament. 

(5) A statutory instrument containing— 

(a) an order under section 3(4), 17(3) or 24(1), 25 

(b) regulations under section 25(1) or 29(1), 

(c) an order under section 37(1), 39(1) or 42(1),  

(d) regulations under section 52(1), 

(da) an order under section 85(2A), 

(e) an order under section 144(1) containing provisions which add to, replace or omit 30 
any part of the text of an Act, 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 

 
146 Interpretation: general 

(1) In this Act— 35 

“the 2009 Act” means the Marine and Coastal Access Act 2009 (c.23), 

“the Conservation (Natural Habitats, &c.) Regulations” means the Conservation 
(Natural Habitats, &c.) Regulations 1994 (S.I. 1994/2716), 
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“European marine site” has the same meaning as in regulation 2(1) of the 
Conservation (Natural Habitats, &c.) Regulations,  

 “fish farm” means a place where fish or shellfish (including any kind of 
crustacean or mollusc) are bred, reared or kept, 

“the Habitats Directive” means Council Directive 92/43/EEC on the conservation 5 
of natural habitats and of wild fauna or flora (as amended from time to time), 

“marine installation” means any artificial island, installation or structure (other 
than a vessel), 

“marine structure” means a platform or other artificial structure at sea, other than 
a pipeline, 10 

“UK marine area” has the meaning given in section 42 of the 2009 Act, 

“the Wild Birds Directive” means Council Directive 79/409/EEC on the 
conservation of wild birds (as amended from time to time). 

(2) The expressions listed in schedule 5 are defined or otherwise explained for the purposes 
of this Act by the provisions indicated in the schedule. 15 

 
147 Consequential modifications 

Schedule 4 makes modifications consequential on the provisions of this Act. 

 
148 Commencement and short title 

(1) The provisions of this Act, except this section and sections 1, 2, 15, 55, 56, 57, 94, 118, 
141, 145 and 146, come into force on such day as the Scottish Ministers may by order 20 
appoint. 

(2) This Act may be cited as the Marine (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by sections 3(1) and 5(2))  

PREPARATION, ADOPTION ETC. OF MARINE PLANS OR ANY AMENDMENT  

 
Scottish Ministers to notify decision to prepare any marine plan 

1 (1) Where the Scottish Ministers decide to prepare a national marine plan they must, before 5 
beginning to prepare the plan, give notice of their intention to do so— 

(a) to any planning authority the district of which adjoins the Scottish marine area, 

(b) to the Secretary of State, 

(c) to the Department of the Environment in Northern Ireland. 

(2) Where the Scottish Ministers decide to prepare a regional marine plan they must, before 10 
beginning to prepare the plan, give notice of their intention to do so— 

(a) to any planning authority the district of which adjoins the Scottish marine region 
to which the plan is to apply, 

(b) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 15 
to England, to the Secretary of State, 

(c) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 
to Northern Ireland, to the Department of the Environment in Northern Ireland. 

(3) In this paragraph— 20 

 “adjacent to England” and “adjacent to Northern Ireland”, in relation to areas of 
sea within the seaward limits of the territorial sea of the United Kingdom, are to 
be construed in accordance with subsections (4) to (9) of section 317 of the 2009 
Act, 

“planning authority” and “the district” of a planning authority have the same 25 
meaning as in section 1(1) of the Town and Country Planning (Scotland) Act 1997 
(c.8). 

 
Interpretation 

2 In this schedule— 

“consultation draft” is to be read in accordance with paragraph 9, 30 

“interested persons” means— 

(a) any persons appearing to the Scottish Ministers to be likely to be interested 
in, or affected by, policies proposed to be included in the national marine 
plan or (as the case may be) the regional marine plan, 

(b) members of the general public, 35 

“SPP” means a statement of public participation under paragraph 4 and includes 
an SPP revised under paragraph 6. 
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Regional marine plans to be compatible with certain other plans 

3 (1) In preparing or amending a regional marine plan for a Scottish marine region (“area A”), 
the Scottish Ministers must take all reasonable steps to secure that the plan is compatible 
with any regional marine plan for any Scottish marine region which adjoins area A.  

(2) They must also take all reasonable steps to secure that any regional marine plan is 5 
compatible with the development plan for any area which adjoins area A.  

(3) In this paragraph, “development plan” is to be read in accordance with section 24 of the 
Town and Country Planning (Scotland) Act 1997. 

 
Statement of public participation 

4 (1) Before preparing a national marine plan or a regional marine plan, the Scottish Ministers 10 
must prepare and publish a statement of public participation in relation to each such 
category of plan (an “SPP”). 

(2) An SPP is a statement of the policies settled by the Scottish Ministers as to when 
consultation is likely to take place and with whom, its likely form, and the steps to be 
taken to involve the general public in the stages of preparation or review of the proposed 15 
national marine plan or (as the case may be) the proposed regional marine plan. 

(3) An SPP must invite the making of representations in accordance with it as to matters to 
be included in the proposed marine plan. 

(4) The Scottish Ministers must publish an SPP in such manner as they consider is most 
likely to bring it to the attention of interested persons. 20 

(5) The Scottish Ministers must take all reasonable steps to comply with an SPP. 

 
Further provision about content of an SPP 

5 (1) An SPP must include a proposed timetable.  

(2) The proposed timetable must include such provision as the Scottish Ministers consider 
reasonable for each of the following— 25 

(a) the preparation and publication of a consultation draft under paragraph 9, 

(b) the making of representations about the consultation draft,  

(c) the settling of the text of a national marine plan or (as the case may be) a regional 
marine plan with a view to adoption and publication under paragraph 14, 

(d) laying a draft of a proposed national marine plan before the Parliament under 30 
paragraph 13, 

(e) the adoption and publication of a national marine plan or (as the case may be) a 
regional marine plan under paragraph 14. 

(3) An SPP may include provision for or in connection with the holding of public meetings 
about a consultation draft. 35 

(4) An SPP must include provision about the making of— 

(a) representations in response to the invitation issued under paragraph 4(3) about the 
matters to be included in a proposed national marine plan or (as the case may be) 
a proposed regional marine plan, 

(b) representations under paragraph 10 about a consultation draft. 40 
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(5) Provision to be made under sub-paragraph (4) includes provision about— 

(a) the manner in which representations may be made, 

(b) the time within which representations must be made. 

 
Review and revision of an SPP 

6 (1) The Scottish Ministers must keep an SPP under review. 5 

(2) If at any time the Scottish Ministers consider it necessary or expedient to revise an SPP 
they must do so. 

(3) Where the Scottish Ministers revise an SPP they must publish the SPP as revised. 

 
Advice and assistance 

7 (1) In connection with the preparation of a national marine plan or (as the case may be) a 10 
regional marine plan, or of any proposals for any such plan, the Scottish Ministers may 
seek advice or assistance from any body or person in relation to any matter in which the 
body or person has particular expertise. 

(2) The steps that the Scottish Ministers may take for the purposes of facilitating the 
involvement of interested persons in— 15 

(a) the development of proposals for inclusion in a proposed national marine plan or 
regional marine plan,  

(b) consultation in connection with such proposals, 

include the convening of groups of persons for such purposes and in such manner as the 
Scottish Ministers consider appropriate. 20 

 
Matters to which Scottish Ministers to have regard in preparing marine plans 

8 (1) The matters to which the Scottish Ministers are to have regard in preparing— 

(a) a national marine plan include the matters in sub-paragraph (2), 

(b) a regional marine plan include the matters in sub-paragraph (3). 

(2) The matters, as regards a national marine plan, are— 25 

(za) the requirement under section 3A(1) for a national marine plan to be in conformity 
with any marine policy statement currently in effect for the Scottish marine area 
unless relevant considerations indicate otherwise, 

(a) the effect which any proposal for inclusion in the plan is likely to have on any 
area which adjoins the Scottish marine area,  30 

(b) the results of the review required by section 7, 

(c) the SPP relating to preparation of the plan, 

(d) any representations made in response to the invitation issued in pursuance of 
paragraph 4(3), 

(e) any advice received in pursuance of paragraph 7(1), 35 
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(f) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 

authority in connection with the management or use of the sea or the coast or of 
marine or coastal resources, in the Scottish marine area or in any adjoining or 
adjacent area in the United Kingdom or the UK marine area, 

(g) the powers and duties of the Crown Estate Commissioners under the Crown Estate 5 
Act 1961 (c.55), 

(h) such other matters as the Scottish Ministers consider relevant. 

(3) The matters, as regards a regional marine plan, are— 

(za) the requirement under section 3A(1) for a regional marine plan to be in 
conformity with any marine policy statement currently in effect for the Scottish 10 
marine area unless relevant considerations indicate otherwise, 

(a) the requirement under section 3A(2) for a regional marine plan to be in 
conformity with any national marine plan currently in effect, unless relevant 
considerations indicate otherwise,  

(b) the effect which any proposal for inclusion in the plan is likely to have on any 15 
area which adjoins the Scottish marine region to which the plan is to apply, 

(c) the results of the review required by section 7,  

(d) the SPP relating to the plan, 

(e) any representations made in response to the invitation issued in pursuance of 
paragraph 4(3), 20 

(f) any advice received under paragraph 7(1), 

(g) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 
authority in connection with the management or use of the sea or the coast, or of 
marine or coastal resources, in the Scottish marine region which the plan is to 
apply or in any adjoining or adjacent area in the United Kingdom or the UK 25 
marine area,  

(h) the powers and duties of the Crown Estate Commissioners under the Crown Estate 
Act 1961, 

(i) such other matters as Scottish Ministers consider relevant. 

 
Preparation and publication of a consultation draft 30 

9 (1) The Scottish Ministers must publish in such manner as they consider appropriate a draft 
containing their proposals for inclusion in a national marine plan or (as the case may be) 
a regional marine plan (a “consultation draft”). 

(2) The Scottish Ministers must also take such steps as they consider appropriate to secure 
that the proposals contained in a consultation draft are brought to the attention of 35 
interested persons. 

 
Representations about a consultation draft 

10 (1) Any person may make representations about a consultation draft. 

(2) Any such representations are to be made in accordance with the SPP applicable to the 
draft. 40 
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(3) If any representations are made about a consultation draft, the Scottish Ministers must 
consider them in the course of settling the text of the national marine plan or (as the case 
may be) the regional marine plan with a view to adoption and publication under 
paragraph 14. 

 
Independent investigation 5 

11 (1) Where the Scottish Ministers have published a consultation draft in accordance with 
paragraph 9, they must consider appointing an independent person to investigate the 
proposals contained in the draft and to report on them. 

(2) In deciding whether to appoint such a person, the Scottish Ministers must have regard 
to— 10 

(a) any representations received about the matters to be included in the proposed 
national marine plan or (as the case may be) the proposed regional marine plan in 
response to the invitation issued in pursuance of paragraph 4(3), 

(b) any representations received about the proposals published in the consultation 
draft, 15 

(c) such other matters as Scottish Ministers consider relevant. 

(3) The person so appointed must— 

(a) make recommendations, 

(b) give reasons for the recommendations. 

(4) The Scottish Ministers must publish the recommendations and the reasons given for 20 
them in the report. 

 
Matters to which Scottish Ministers are to have regard in settling text with a view to adoption etc. 

12 The Scottish Ministers, in settling the text of a national marine plan or (as the case may 
be) a regional marine plan with a view to adoption and publication under paragraph 14, 
must have regard to— 25 

(a) any recommendations made by any person appointed under paragraph 11, 

(b) the reasons given by any such person for any such recommendations, 

(c) such other matters as the Scottish Ministers consider relevant. 

 
Laying settled text of draft national marine plan before the Parliament 

13 (1) The Scottish Ministers must not adopt a national marine plan unless they have complied 30 
with the requirements of this paragraph. 

(2) The Scottish Ministers must lay before the Parliament a copy of the draft plan 
containing the text settled in accordance with paragraph 12. 

(3) If, during the period for Parliamentary consideration the Parliament passes a resolution 
with regard to the draft, the Scottish Ministers must lay before the Parliament a 35 
statement setting out their response to the resolution. 
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(4) In this paragraph, “the period for Parliamentary consideration” means the period of 40 

days beginning on the day on which a copy of the draft plan is laid before the Parliament 
under sub-paragraph (2); and in reckoning that period no account is to be taken of any 
time during which the Parliament is— 

(a) dissolved,  5 

(b) in recess for more than 4 days. 

 
Adoption and publication of marine plan 

14 (1) A national marine plan or (as the case may be) a regional marine plan is adopted by the 
Scottish Ministers when they decide to publish the plan. 

(2) A national marine plan which the Scottish Ministers decide to publish may be— 10 

(a) the same as the draft laid before the Parliament under paragraph 13, 

(b) that draft with such modifications as the Scottish Ministers consider appropriate. 

(3) A regional marine plan which the Scottish Ministers decide to publish may be— 

(a) the same as the proposals published in the consultation draft relating to it, or 

(b) those proposals with such modifications as the Scottish Ministers consider 15 
appropriate. 

(4) Where the Scottish Ministers adopt a national marine plan or a regional marine plan, 
they must publish it as soon as reasonably practicable after its adoption, together with 
statements of each of the following— 

(a) any modifications that have been made to the proposals published in the 20 
consultation draft for the plan, 

(b) the reasons for those modifications, 

(c) if any recommendations made by any independent person appointed under 
paragraph 11 have not been implemented in the plan, the reasons why any such 
recommendations have not been implemented, 25 

(d) if any matter in a resolution of the Parliament in pursuance of paragraph 13 has 
not been implemented in a national marine plan published under this paragraph, 
the reasons why any such matter has not been implemented. 

(5) The Scottish Ministers must lay a copy of the adopted national marine plan before the 
Parliament as soon as is reasonably practicable after the plan’s adoption. 30 

 

SCHEDULE 2 
(introduced by section 41) 

FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 (MARINE LICENSING)  

 
Interpretation 

1 In this schedule “civil sanction” means a fixed monetary penalty or a variable monetary 35 
penalty. 
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Fixed monetary penalties: other sanctions 

2 (1) Provision under section 37 must secure that, in a case where a notice of intent referred to 
in section 38(2)(a) is served on a person— 

(a) no criminal proceedings for the offence to which the notice relates may be 
instituted against the person in respect of the act or omission to which the notice 5 
relates before the end of the period in which the person may discharge liability to 
the fixed monetary penalty pursuant to section 38(2)(b),  

(b) if the person so discharges liability, the person may not at any time be convicted 
of the offence to which the notice relates in relation to that act or omission. 

(2) Provision under section 37 must also secure that, in a case where a fixed monetary 10 
penalty is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 
penalty is imposed in respect of the act or omission giving rise to the penalty,  

(b) the Scottish Ministers may not issue a compliance notice or a remediation notice 
to that person in respect of the act or omission giving rise to the penalty.  15 

 
Variable monetary penalties: other sanctions 

3 Provision under section 39 must secure that, in a case where a variable monetary penalty 
is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 
penalty is imposed in respect of the act or omission giving rise to the penalty,  20 

(b) the Scottish Ministers may not issue a compliance notice to the person in respect 
of the act or omission giving rise to the penalty.  

 
Combination of sanctions 

4 (1) Provision may not be made under section 37 and section 39 in relation to the same 
offence unless it secures that— 25 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a variable monetary 
penalty has been imposed on the person in relation to the act or omission,  

(b) the Scottish Ministers may not serve a notice of intent referred to in section 
40(2)(a) on a person in relation to any act or omission where— 30 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 
that act or omission pursuant to section 38(2)(b). 

(2) Provision under section 37 which results in the Scottish Ministers having power to 35 
impose a fixed monetary penalty or to issue a stop notice in relation to the same offence 
must secure that— 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a stop notice has 
been served on the person in relation to the act or omission,  40 
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(b) the Scottish Ministers may not serve a stop notice on a person in relation to any 

act or omission where— 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 5 
the act or omission pursuant to section 38(2)(b). 

 
Monetary penalties 

5 An order under section 37 or 39 which enables the Scottish Ministers to require a person 
to pay a fixed monetary penalty or a variable monetary penalty may include provision— 

(a) for early payment discounts, 10 

(b) for the payment of interest or other financial penalties for late payment of the 
penalty (such interest or other financial penalties not in total to exceed the amount 
of that penalty), 

(c) for enforcement of the penalty.  

 
Recovery of expenses 15 

6 (1) Provision under section 39 may include provision for the Scottish Ministers, by notice, 
to require a person on whom a variable monetary penalty is imposed to pay the expenses 
incurred by the Scottish Ministers in relation to the imposition of the penalty up to the 
time of its imposition. 

(2) In sub-paragraph (1), the reference to expenses includes in particular— 20 

(a) investigation expenses, 

(b) administration expenses, 

(c) the expenses of obtaining expert advice (including legal advice). 

(3) Provision under this paragraph must secure that, in any case where a notice requiring 
payment of expenses is served— 25 

(a) the notice specifies the amount required to be paid, 

(b) the Scottish Ministers may be required to provide a detailed breakdown of that 
amount,  

(c) the person required to pay the expenses is not liable to pay any expenses shown by 
the person to have been unnecessarily incurred,  30 

(d) the person required to pay the expenses may appeal against— 

(i) the decision of the Scottish Ministers to impose the requirement to pay 
expenses,  

(ii) the decision of the Scottish Ministers as to the amount of the expenses. 

(4) Provision under this paragraph may include the provision referred to in paragraph 5(b) 35 
and (c).  

(5) Provision under this paragraph must secure that the Scottish Ministers are required to 
publish guidance about how they will exercise the power conferred by the provision.  
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Appeals 

7 (1) An order under section 37 or 39 which makes provision for an appeal in relation to the 
imposition of any requirement or service of any notice may include provision— 

(a) suspending the requirement or notice pending determination of the appeal,  

(b) as to the powers of any court, tribunal or (as the case may be) person to which, or 5 
whom, the appeal is made,  

(c) as to how any sum payable in pursuance of a decision of the court, tribunal or (as 
the case may be) person is to be recoverable.  

(2) The provision referred to in sub-paragraph (1)(b) includes provision conferring on the 
court, tribunal or (as the case may be) person to whom the appeal is made power to— 10 

(a) withdraw the requirement or notice,  

(b) confirm the requirement or notice,  

(c) take such steps as the Scottish Ministers could take (by virtue of this Act) in 
relation to the act or omission giving rise to the requirement or notice,  

(d) remit the decision whether to confirm the requirement or notice, or any other 15 
matter relating to that decision, to the Scottish Ministers,  

(e) award expenses.  

 
Consultation  

8 (1) Before making an order under section 37 or 39, the Scottish Ministers must consult the 
following (in addition to any persons who must be consulted under paragraph 9)— 20 

(a) such organisations as appear to the Scottish Ministers to be representative of 
persons substantially affected by the proposals,  

(b) such other persons as the Scottish Ministers consider appropriate. 

(2) If, as a result of any consultation required by sub-paragraph (1), it appears to the 
Scottish Ministers that it is appropriate substantially to change the whole or any part of 25 
the proposals, the Scottish Ministers must undertake such further consultation with 
respect to the changes as they consider appropriate.  

(3) If, before the day on which this schedule comes into force, any consultation was 
undertaken which, had it been undertaken after that day, would to any extent have 
satisfied the requirements of this paragraph, those requirements may to that extent be 30 
taken to have been satisfied.  

 
Guidance as to use of civil sanctions 

9 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must secure the results in sub-paragraph (2). 

(2) The results are that— 35 

(a) the Scottish Ministers must publish guidance about their use of the sanction,  

(b) in the case of guidance relating to a fixed monetary penalty or a variable monetary 
penalty, the guidance must contain the relevant information,  

(c) the Scottish Ministers must revise the guidance where appropriate,  
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(d) the Scottish Ministers must consult such persons as the provision may specify 

before publishing any guidance or revised guidance,  

(e) the Scottish Ministers must have regard to the guidance or the revised guidance in 
exercising their functions under Part 3.  

(3) In the case of guidance relating to a fixed monetary penalty, the relevant information 5 
referred to in sub-paragraph (2)(b) is information as to— 

(a) the circumstances in which the penalty is likely to be imposed,  

(b) the circumstances in which it may not be imposed,  

(c) the amount of the penalty,  

(d) how liability for the penalty may be discharged and the effect of the discharge,  10 

(e) rights to make representations and objections and rights of appeal.  

(4) In the case of guidance relating to a variable monetary penalty, the relevant information 
referred to in sub-paragraph (2)(b) is information as to— 

(a) the circumstances in which the penalty is likely to be imposed,  

(b) the circumstances in which it may not be imposed, 15 

(c) the matters likely to be taken into account by the Scottish Minister in determining 
the amount of the penalty (including, where relevant, any discounts for voluntary 
reporting of non-compliance), and 

(d) rights to make representations and objections and rights of appeal.  

 
Guidance as to enforcement of offences 20 

10 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 they must also prepare and publish guidance about how the 
offence is enforced.  

(2) The guidance must include guidance as to— 

(a) the sanctions (including criminal sanctions) to which a person who commits the 25 
offence may be liable,  

(b) the action which the Scottish Ministers may take to enforce the offence, whether 
by virtue of section 37 or 39 or otherwise, and 

(c) the circumstances in which the Scottish Ministers are likely to take any such 
action.  30 

(3) The Scottish Ministers may from time to time revise guidance published by it under this 
paragraph and publish the revised guidance.  

(4) The Scottish Ministers must consult such persons as it considers appropriate before 
publishing any guidance or revised guidance under this paragraph.  

 
Publication of enforcement action 35 

11 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must (except where sub-paragraph (4) applies) 
secure the result in sub-paragraph (2). 
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(2) The result is that the Scottish Ministers must from time to time publish reports 
specifying— 

(a) the cases in which the civil sanction has been imposed,  

(b) where the civil sanction is a fixed monetary penalty, the cases in which liability to 
the penalty has been discharged pursuant to section 38(2)(b), and 5 

(c) where the civil sanction is a variable monetary penalty, the cases in which an 
undertaking referred to in section 40(5) is accepted from such a person. 

(3) In sub-paragraph (2)(a), the reference to cases in which the civil sanction has been 
imposed does not include cases where the sanction has been imposed but overturned on 
appeal. 10 

(4) The provision need not secure the result in sub-paragraph (2) in cases where the Scottish 
Ministers consider that it would be inappropriate to do so. 

 
Disclosure of information 

12 (1) Information held by or on behalf of a person mentioned in sub-paragraph (2) may be 
disclosed to the Scottish Ministers where— 15 

(a) the person has an enforcement function in relation to the offence, and  

(b) the information is disclosed for the purpose of the exercise by the Scottish 
Ministers of any powers conferred on it under section 37 or 39 in relation to the 
offence.  

(2) The persons are— 20 

(a) a Procurator Fiscal,  

(b) a constable of a police force in Scotland. 

(3) It is immaterial for the purposes of sub-paragraph (1) whether the information was 
obtained before or after the coming into force of this paragraph.  

(4) A disclosure under this paragraph is not to be taken to breach any restriction on the 25 
disclosure of information (however imposed). 

(5) Nothing in this paragraph authorises the making of a disclosure in contravention of— 

(a) the Data Protection Act 1998 (c.29), or 

(b) Part 1 of the Regulation of Investigatory Powers Act 2000 (c.23). 

(6) This paragraph does not affect a power to disclose which exists apart from this 30 
paragraph.  

 

SCHEDULE 3 
(introduced by section 122(3)) 

WARRANTS ISSUED UNDER SECTION 122 

Introductory 35 

1 (1) This schedule has effect in relation to the issue to marine enforcement officers of 
warrants under section 122. 
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(2) Entry into a dwelling under such a warrant is unlawful unless it complies with the 

provisions of this schedule. 

 
Applications for warrants 

2 (1) Where a marine enforcement officer applies for a warrant, the officer must— 

(a) state the ground on which the application is made, 5 

(b) state the enactment under which the warrant would be issued, 

(c) specify the dwelling which it is desired to enter and inspect, 

(d) identify, so far as is practicable, the purpose for which entry is desired. 

(2) An application for a warrant must be made without notice and must be supported by 
evidence on oath. 10 

(3) The officer must answer on oath any question that the justice hearing the application 
asks the officer. 

 
Safeguards in connection with power of entry conferred by warrant 

3 A warrant authorises entry on one occasion only. 

4 (1) A warrant must specify— 15 

(a) the name of the person who applies for it, 

(b) the date on which it is issued, 

(c) the enactment under which it is issued,  

(d) the dwelling to be entered. 

(2) A warrant must identify, so far as is practicable, the purpose for which entry is desired. 20 

5 (1) 2 copies are to be made of a warrant. 

(2) The copies must be clearly certified as copies. 

 
Execution of warrants 

6 A warrant may be executed by any marine enforcement officer. 

7 (1) A warrant may authorise persons to accompany any marine enforcement officer who is 25 
executing it. 

(2) A person authorised under this paragraph has the same powers as the officer whom the 
person is accompanying in respect of the execution of the warrant, but may exercise 
those powers only in the company of, and under the supervision of, an enforcement 
officer. 30 

8 (1) Execution of a warrant must be within 3 months from the date of its issue. 

(2) Execution of a warrant must be at a reasonable time, unless it appears to the officer 
executing it that there are grounds for suspecting that the purpose of entering the 
dwelling may be frustrated if the officer seeks to enter at a reasonable time. 

9 (1) Where the occupier of a dwelling that is to be entered under a warrant is present at the 35 
time when a marine enforcement officer seeks to execute the warrant, the following 
requirements must be satisfied— 
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(a) the occupier must be told the officer’s name, 

(b) the officer must produce to the occupier documentary evidence of the fact that the 
officer is a marine enforcement officer, 

(c) the officer must produce the warrant to the occupier, 

(d) the officer must supply the occupier with a certified copy of it. 5 

(2) Where— 

(a) the occupier of a dwelling that is to be entered under a warrant is not present when 
a marine enforcement officer seeks to execute it, but 

(b) some other person who appears to the officer to be in charge of the dwelling is 
present, 10 

sub-paragraph (1) has effect as if any reference to the occupier were a reference to that 
other person. 

(3) If there is no person present who appears to the marine enforcement officer to be in 
charge of the dwelling, the officer must leave a certified copy of the warrant in a 
prominent place there. 15 

 
Return of warrants 

10 (1) A warrant which— 

(a) has been executed, or 

(b) has not been executed within the time authorised for its execution, 

must be returned to the appropriate person. 20 

(2) In sub-paragraph (1), the appropriate person is— 

(a) in the case of a warrant issued by a sheriff, the sheriff clerk, 

(b) in the case of a warrant issued by a justice of the peace or stipendiary magistrate, 
the clerk of the justice of the peace court. 

(3) A warrant that is returned under this paragraph must be retained by the person to whom 25 
it is returned for a period of 12 months. 

(4) If during that period the occupier of the dwelling to which the warrant relates asks to 
inspect it, the occupier must be allowed to do so. 

 

SCHEDULE 4 
(introduced by section 147) 30 

CONSEQUENTIAL MODIFICATIONS 

PART 1 

MARINE LICENSING 

 
Coast Protection Act 1949 (c.74) 

1 In the Coast Protection Act 1949— 35 
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(a) Part II is repealed, 

(b) in section 49, subsection (2A) is repealed.  

 
Merchant Shipping Act 1988 (c.12) 

2 Section 36 of the Merchant Shipping Act 1988 is repealed. 

 
Energy Act 2004 (c.20) 5 

3 In section 99 of the Energy Act 2004, subsections (4) and (5) are repealed. 

 
PART 2 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 

Protection of Wrecks Act 1973 (c.33) 

4 Section 1 of the Protection of Wrecks Act 1973 is repealed.  10 

 
Wildlife and Countryside Act 1981 (c.69) 

5 In the Wildlife and Countryside Act 1981— 

(a) in the italic heading immediately preceding section 34A, the words “, marine 
nature reserves” are repealed,  

(b) sections 36 and 37 are repealed,  15 

(c) in section 67, in subsection (2), the words “, 36” are repealed,  

(d) Schedule 12 is repealed.  

 
Territorial Sea Act 1987 (c.49) 

6 In the Territorial Sea Act 1987— 

(a) in section 3, in subsection (2), paragraph (b) is repealed, 20 

(b) in Schedule 1, paragraph 6 is repealed.  

 
Local Government (Wales) Act 1994 (c.19) 

7 In the Local Government (Wales) Act 1994, in Schedule 16, in paragraph 65, sub-
paragraphs (4) and (10) are repealed.  

 
Local Government etc.(Scotland) Act 1994 (c.39) 25 

8 In the Local Government etc. (Scotland) Act 1994, in Schedule 13, in paragraph 125, 
sub-paragraph (3) is repealed. 

 
Water Industry (Scotland) Act 2002 (asp 3) 

9 In the Water Industry (Scotland) Act 2002, in schedule 7, in paragraph 11, sub-
paragraph (3) is repealed.  30 
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PART 3 

SEA FISHERIES 

Sea Fisheries Act 1968 

10 In the Sea Fisheries Act 1968 (c.77), in section 15 (amendments of Sea Fisheries 
(Shellfish) Act 1967), subsection (2A) is repealed. 5 

Fisheries Act 1981 
11 (1) The Fisheries Act 1981 (c.29) is modified as follows. 

 (2) The following provisions are repealed— 

(a) section 19(2)(c), 

(b) section 22(2)(a) and (3), 10 

(c) section 28. 

 (3) In paragraph 33 of Part 2 of Schedule 4 (offences to which section 33(5) applies)— 

(a) for “Sea Fisheries (Conservation) Act 1967” substitute “Sea Fish (Conservation) 
Act 1967”, 

(b) for “smaller than the prescribed size” substitute “which do not meet the prescribed 15 
size requirements”. 

Sea Fish (Conservation) Act 1992 
12  In the Sea Fish (Conservation) Act 1992 (c.60), paragraph (b) of section 5 is repealed.

Criminal Justice and Public Order Act 1994 
13  In the Criminal Justice and Public Order Act 1994 (c.33), in Part 1 of Schedule 8 20 

(increase in penalties), the entry relating to section 7(4) of the Sea Fisheries (Shellfish) 
Act 1967 is repealed. 

 

SCHEDULE 5 
(introduced by section 146(2)) 

INDEX 25 

 
 Expression Interpretation provision 

 
 
 
 
 
 
 
30 
 
 
 

 
the 2009 Act 
 
common enforcement powers 
 
compliance notice 
 
the Conservation (Natural Habitats, &c.) Regulations 
 
Demonstration and Research MPA 
 

 
Section 146(1) 
 
Section 118 
 
Section 34 
 
Section 146(1) 
 
Section 58(1) 
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 Expression Interpretation provision 

 
 
 
 
 
 
  5 
 
 
 
 
 
 
 
 
 
10 
 
 
 
 
 
 
 
 
 
15 
 
 
 
 
 
 
 
 
 
20 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 

designation order 
 
emergency safety notice 
 
European marine site 
 
fish farm 
 
fixed monetary penalty 
 
the Habitats Directive 
 
Historic MPA 
 
licensable marine activity 
 
marine conservation order 
 
marine enforcement officer 
 
marine historic asset 
 
marine installation 
 
marine licence 
 
marine management scheme 
 
marine policy statement 
 
marine structure 
 
national marine plan 
 
Nature Conservation MPA 
 
protected feature, in relation to a Nature Conservation 
MPA 
 
regional marine plan 
 
remediation notice 
 
Scottish marine area 
 
Scottish marine protection area 
 
Scottish marine region 
 
sea 
 

Section 58(1) 
 
Section 48 
 
Section 146(1) 
 
Section 146(1) 
 
Section 37(3) 
 
Section 146(1) 
 
Section 58(1) 
 
Section 17(1) 
 
Section 74 
 
Section 141(1) 
 
Section 63(5) 
 
Section 146(1) 
 
Section 55(1) 
 
Section 87 
 
Section 15 
 
Section 146(1) 
 
Section 15 (see also section 3) 
 
Section 58(1) 
 
Section 94 
 
 
Section 15 (see also section 3) 
 
Section 35 
 
Section 1(1) 
 
Section 56(1) 
 
Section 3(4) 
 
Section 2 (for Part 4 section 57) 
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 Expression Interpretation provision 
 
 
 
 
 
  5 
 
 
 
 
 
 
 
 
 
10 

 

seal conservation area 
 
seal licence 
 
stated conservation objectives for a Nature 
Conservation MPA 
 
stated preservation objectives for a Historic MPA 
 
stated purpose for a Demonstration and Research MPA 
 
stop notice 
 
UK marine area 
 
urgent continuation order 
 
urgent marine conservation order 
 
variable monetary penalty 
 
the Wild Birds Directive 
 

Section 104(1) 
 
Section 98 
 
Section 94 
 
 
Section 94 
 
Section 94 
 
Section 46 
 
Section 146(1) 
 
Section 77(6) 
 
Section 94 (see also section 77) 
 
Section 39(3) 
 
Section 146(1) 
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This document relates to the Marine (Scotland) Bill as amended at Stage 2 (SP Bill 25A) 

SP Bill 25A–EN 1 Session 3 (2010) 
 

 
MARINE (SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 
 

—————————— 
 

REVISED EXPLANATORY NOTES 

CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised Explanatory 
Notes are published to accompany the Marine (Scotland Bill (introduced in the Scottish Parliament on 
29 April 2009) as amended at Stage 2. Text has been added or deleted as necessary to reflect the 
amendments made to the Bill at Stage 2 and these changes are indicated by sidelining in the right 
margin. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to assist the 
reader of the Bill and to help inform debate on it.  They do not form part of the Bill and have not been 
endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to be, a 
comprehensive description of the Bill.  So where a section or schedule, or a part of a section or 
schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill creates a new legislative and management framework for the marine environment.  The 
Bill creates a new system of marine planning to manage the competing demands of the use of the sea 
whilst protecting the marine environment, creates a system of licensing with the aim of reducing the 
regulatory burden for key sectors, and includes powers to establish marine protected areas  to protect 
natural and cultural marine features.  The Bill also introduces a new regime for the conservation of 
seals and gives powers for Scottish marine enforcement officers to ensure compliance with the new 
licensing and conservation measures. 

5. The Bill is divided into nine Parts. 

Part 1   defines the Scottish marine area, which is essentially Scotland’s territorial seas from 0 to 12 
nautical miles.  Part 1 also defines the sea which includes any area submerged at mean high water 
spring tide and the waters of every estuary, river or channel, so far as the tide flows at mean high water 
spring tide. 

Part 1A  places a general duty on the Scottish Ministers and public authorities to act in the way best 
calculated to further the achievement of sustainable development in the exercise of their functions. 

Part 2 creates the statutory framework for marine planning which will allow the Scottish Ministers to 
ensure that the resource needs for marine space of different sectors are properly taken into account and 
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managed.  International responsibilities and national objectives will be met by the national marine plan 
while local interests will be met by regional planning within Scottish Marine Regions. 

Part 3  makes changes to the current licensing system to deliver a simplified licensing system.  The 
requirements of Part II of the Food and Environment Protection Act 1985 and Part II of the Coast 
Protection Act 1949 will be consolidated to create a single licence.  The Scottish Ministers will have 
general responsibility for the new marine licensing regime.  The Bill also provides for the enforcement 
of the new licensing regime. 

Part 4 creates powers to establish marine protected areas and management tools that deliver practical 
nature conservation to safeguard and protect Scotland’s marine natural assets as well as marine historic 
assets of national importance. This is to be achieved through a single power to designate a marine 
protected area, either for the purposes of nature conservation, research and demonstration or historic 
site protection, with closely tailored arrangements for each.  For the historic environment, this would 
have the effect of creating a unified approach by Scottish Ministers to protection of historic assets 
underwater (Scottish Ministers would no longer use section 1 of the Protection of Wrecks Act 1973 
and the Ancient Monuments and Archaeological Areas Act 1979). 

Part 5  prohibits the killing or taking of seals except under specific licence.  The licence process allows 
for protection of fisheries and aquaculture sectors within the context of general seal conservation. 

Part 6 creates common enforcement powers that will allow Scottish Ministers to monitor activity in 
the marine environment and take appropriate measures to ensure compliance. 

Part 6A  provides for modifications to the Sea Fish (Conservation) Act 1967 

Part 7  includes general provisions concerning matters such as Crown application, offences by bodies 
corporate, ancillary provision, and orders and regulations. 

PART 1 – THE SCOTTISH MARINE AREA 

Section 1 - The “Scottish marine area” 

6. Section 1 defines the “Scottish marine area”.  Essentially this is Scotland’s territorial seas from 0 
to 12 nautical miles. 

Section 2 - “Sea” 

7. Section 2 states that the “sea” includes any area submerged at mean high water spring tide and the 
waters of every estuary, river or channel, as far as the tide flows at mean high water spring tide. 

PART 1A – GENERAL DUTIES 
 
Section 2A – Sustainable development 
 
8. Section 2A requires the Scottish Ministers and public authorities to take the best course of action 
in order to further the sustainable development of the Scottish marine area when undertaking any 
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function that affects the Scottish marine area under this Act or any other enactment (so far as is 
consistent with the purpose of the function concerned). 

PART 2 – MARINE PLANNING 

Marine Plans 
Section 3 - National marine plan and regional marine plans 

9. Section 3 requires the Scottish Ministers to prepare and adopt a national marine plan for 
Scotland’s marine area and allows them to prepare and adopt regional marine plans for Scottish 
Marine Regions.  The marine plans will state the Scottish Ministers’ policies for sustainable 
development of the area to which the plan applies and must be prepared and adopted in terms of 
schedule 1. 

10. A national or regional marine plan may include statements or information relating to policies 
contained within the plan.  The national marine plan must in particular include economic, social and 
marine ecosystem objectives, as well as objectives associated to the mitigation of, and adaption to, 
climate change.  

11. Section 3(4) enables the Scottish Ministers to create Scottish Marine Regions through secondary 
legislation and to identify the boundaries of the regions.  

Section 3A - Conformity of marine plans with other documents 

12. The national and regional marine plans must conform to any marine policy statement currently in 
effect for the Scottish marine area, unless relevant considerations indicate otherwise.  The regional 
marine plans must also conform with the national marine plan, unless relevant considerations indicate 
otherwise.  The section also makes provision as to what is meant by a marine policy statement being in 
effect. 

Section 4 - Coming into effect of marine plans 

13. Section 4 indicates that the national marine plan or a regional marine plan only comes into effect 
once it is published in accordance with schedule 1.  Once it comes into effect, a marine plan affects 
decisions of public authorities as set out in section 11. 

Section 5 - Amendment of marine plans 

14. Section 5 allows a marine plan to be amended when necessary by the Scottish Ministers.  Any 
amendment to a marine plan must be prepared and adopted in exactly the same way as the original 
marine plan.  The amended marine plan comes into effect once it has been adopted and published. 

Section 6 - Withdrawal of marine plans 

15. Section 6 allows the Scottish Ministers to withdraw a marine plan where they consider it 
appropriate to do so.  It may be that there is a problem with the plan that they do not want to, or 
cannot, rectify by making an amendment such as if they decide that the plan must cease effect 
immediately.  In those circumstances they could just withdraw the plan.  They must publish a notice in 
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the Edinburgh Gazette and the marine plan will cease to have effect from the date of publication.  The 
Scottish Ministers must bring the withdrawal to the attention of interested persons.  Once a national 
marine plan has been withdrawn, the Scottish Ministers must, as soon as possible, prepare and adopt a 
new national marine plan for the Scottish marine area. 

Section 6A – Effect of withdrawal from or of marine policy statement or of national marine plan 

16. If the Scottish Ministers withdraw from a marine policy statement, or a marine policy statement is 
withdrawn, then the validity or effect of a national marine plan or regional marine plan is unaffected.  
The construction of any national or regional marine plans is unaffected in the period between a marine 
policy statement being withdrawn and a new statement coming into effect.  The withdrawal of a 
national marine plan by Scottish Ministers does not affect the validity of a regional marine plan, nor 
the construction of any regional marine plan until a new national marine plan is in effect. 

Section 7 - Duty to keep relevant matters under review 

17. Section 7 requires the Scottish Ministers to keep up to date with issues so as to ensure that there is 
effective marine planning.  The non-exhaustive list of matters which need to be reviewed is in section 
7(2).  This includes the physical, environmental, social, cultural and economic characteristics of the 
marine area and of the living resources which the area supports.  “Cultural” characteristics include 
those which are of a historic or archaeological nature. 

Delegation of functions relating to regional marine plans 
Section 8 - Delegation of functions relating to regional marine plans 

18. Section 8 permits the Scottish Ministers to direct a public body or a group of persons nominated 
by public authorities or Ministers (unincorporated group) to carry out some of their marine planning 
functions.  The Scottish Ministers may give a direction only with the consent of the public body or any 
public authority responsible for nominating to the unincorporated group.  The delegate must comply 
with the direction and is taken to have all the necessary powers to carry out the functions.   The 
functions which can be delegated in relation to a regional marine plan are those under sections 3, 5, 7 
and 12.   

19. Excepted functions are detailed in section 8(6).  These are functions which cannot be delegated 
and these include whether to publish a consultation draft plan or the final regional marine plan.  

Section 9 - Directions under section 8:  supplementary provision 

20. Section 9 provides further as to directions given under section 8.  The Scottish Ministers must 
publish a direction in such a way as to bring it to the attention of interested parties.   For as long as the 
direction remains in effect the functions are to be carried out by the public body or unincorporated 
group acting on behalf of the Scottish Ministers.  Section 9(3) sets out how the Scottish Ministers may 
make exceptions to this rule. 

21. Section 9(4) allows the Scottish Ministers to impose terms, conditions, obligations or 
requirements on the way the public body or unincorporated group carry out the functions delegated to 
them.  It also allows the Scottish Ministers to make financial provisions in connection with the 
carrying out of functions by the public body or unincorporated group.  
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22. Section 9(5) allows the Scottish Ministers to delegate their functions differently for different 
areas or different delegates recognising that different marine regions will have different demands.  
Section 9(6) allows Scottish Ministers to make grants to a delegate for the exercise of designated 
functions. 

Section 10 - Directions to delegates as regards performance of designated functions 

23. Section 10 allows the Scottish Ministers to give further directions to a public authority or 
unincorporated group setting out how those functions should be performed.  The Scottish Ministers 
must consult the public authority or unincorporated group before giving a direction.  The delegate must 
comply with any directions given.  The directions must be published to bring them to the attention of 
interested parties. 

Decisions of public authorities affected by a marine plan 
Section 11 - Decisions of public authorities affected by marine plans 

24. Section 11 indicates that a public authority must make any authorisation or enforcement decision 
in accordance with the appropriate marine plan unless relevant considerations indicate otherwise. If the 
public authority does not make authorisation or enforcement decision in accordance with the 
appropriate marine plan it must state its reasons.  Authorisation or enforcement decisions relate to the 
authorisation or licensing of activities within Scotland’s marine area.  For all other decisions which are 
not authorisation or enforcement decisions, public authorities must have regard to the appropriate 
marine plan. 

Monitoring and reporting 
Section 12 - Monitoring of and periodical reporting on implementation of marine plans 

25. Section 12 requires the Scottish Ministers to monitor and report on the effects of the national 
marine plan and the progress it has made towards sustainable economic development.  Similarly public 
authorities or unincorporated groups will be required to monitor and report on regional marine plans 
and the progress they have made towards the objectives within the national marine plan.  The reports 
should be published every 5 years and the Scottish Ministers must decide whether or not to amend or 
replace the national marine plan or a regional marine plan.  Replacing a marine plan means preparing 
and adopting a new plan and withdrawing the existing one. 

Validity of marine plans 
Section 13 -Validity of national marine plans and regional marine plans 

26. Section 13 sets out how a person aggrieved by the national marine plan or a regional marine plan 
may challenge the contents if thought not to be within the appropriate powers or if it is considered that 
a procedural requirement has not been met.  An application to the Court of Session must be made no 
later than 6 weeks after the publication of the relevant documents.  

Section 14 - Powers of the Court of Session on an application under section 13 

27. Section 14 sets out the powers of the Court when hearing a challenge to the validity of a plan.  
Section 14(2) allows the courts to make an interim order suspending the operation of the relevant 
document until the proceedings are over.  If the complaint is upheld the courts can quash the relevant 
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document or remit it back to the Scottish Ministers and give directions as to the actions that are to be 
taken. 

Interpretation of Part 2 
Section 15 - Interpretation of Part 2 

28. Section 15 sets out how certain terms in Part 2 of the Bill are to be interpreted. 

PART 3 – MARINE LICENSING  

Requirement for licence 
Section 16 - Requirement for licence 

29. Section 16 indicates that anyone carrying out an activity mentioned in section 17 must obtain a 
licence from the Scottish Ministers.  Exemptions or special cases are provided for in sections 24 to 28. 

Licensable marine activities 
Section 17 - Licensable marine activities 

30. Section 17 lists the licensable marine activities. The list is similar to that applying under existing 
requirements, except that all forms of dredging will become licensable under this section.  In summary 
all vessels, aircraft or structures, regardless of their country of origin, will need a licence to deposit or 
incinerate any object or substance within Scotland’s marine area.  All vessels, aircraft or structures, 
regardless of their country of origin, will need a licence before they are loaded in Scotland or in 
Scotland’s marine area with any substance or object for incineration at sea. 

31. Section 17(3) permits the Scottish Ministers to add or remove any activity from the list of 
licensable marine activities by order. Section 17(4) states that the Scottish Ministers must have regard 
to the need to protect the environment, to protect human health and to prevent interference with 
legitimate uses of the sea, and to any other matters that Ministers deem relevant when making an order 
to add or remove an activity from the list of licensable marine activities. 

Pre-application consultation 
Section 17A – Pre-application consultation: preliminary 

32. Section 17A states that Scottish Ministers may by regulations prescribe classes of licensable 
activity, which will require a pre-application notice and report to be prepared prior to a licence 
application.  If the prospective applicant is unsure as to whether the activity fits in the class that 
requires a pre-application notice or report to be submitted, they may request clarification from the 
Scottish Ministers. 

Section 17B – Pre-application consultation: compliance 

33. Section 17B states that those applicants whose activity falls within a class requiring a pre-
application consultation report must give notice of an application for a marine licence at least 12 weeks 
in advance of the application itself.  Section 17B(3) states what details are to be included in the notice.  
Section 17B(4) states that the regulations will specify who is to be notified and who is to be consulted, 
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and in what form, with respect to the proposed application.  Section 17B(6) and (7) state that Scottish 
Ministers have 21 days after having received the notification, in which to notify the applicant if they 
require the notice to be given to additional people or if additional consultation is required (or both).  
When considering this, Scottish Ministers must have regard to the nature, extent and location of the 
proposed activity and to the likely effects of the activity. 

Section 17C – Pre-application consultation report 

34. Section 17C states that, prior to submitting an application for a marine licence, applicants must 
comply with section 17B and a report must be produced to show what has been done to comply with 
the conditions in that section. 

Licences 
Section 18 - Application for licence 

35. Section 18 allows the Scottish Ministers to specify in what form an application for a marine 
licence should be submitted. They may also make regulations setting out the fee to be paid for an 
application. 

36. The Scottish Ministers may request any supplementary information or require any investigations 
they think necessary to enable them to determine an application.  The Scottish Ministers may charge a 
fee towards such an investigation.  If the applicant fails to provide information or fails to pay a fee, 
then the Scottish Ministers can refuse to proceed with the application. 

Section 19 - Notice of applications 

37. Section 19 provides that the Scottish Ministers or the applicant must publish notice of an 
application to bring it to the attention of interested parties.  If the Scottish Ministers publish the 
application then they may require the applicant to pay a fee towards the costs of the publication.  
Section 19(6) allows the Scottish Ministers to decide whether publication is necessary or not.  The 
Scottish Ministers may consider that the impact of the application is so minor that it would serve no 
purpose to publish the details.  

Section 20 - Determination of applications 

38. Section 20 indicates that the Scottish Ministers must have regard to the need to protect the 
environment or human health or prevent interference with legitimate uses of the sea and to any other 
matters which they consider relevant when determining an application. Section 20(2) indicates that the 
Scottish Ministers must have regard to any alternative method of dealing with the substance or object 
as detailed in Section 17(1) item 1 and 2. The Scottish Ministers must consult any persons or bodies as 
specified by order and may consult any other person or body who they believe has particular relevant 
expertise.  They must also take into account comments received from interested parties.  Section 20(5) 
indicates that the Scottish Ministers must allow the applicant the opportunity to make representations 
regarding any of the comments received from interested parties.  

39. Section 20(7) allows the Scottish Ministers to set out further details in regulations concerning the 
procedure for applications and the grant of licences.  This may include the time period within which 
any function is to be exercised and provision about notifying the applicant of any licensing 
determination. 
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Section 21 - Inquiries 

40. Section 21 allows the Scottish Ministers to cause an inquiry to be held in connection with their 
determination of an application for a marine licence.  Section 21 also allows Scottish Ministers to 
cause two inquiries to be held together.    

Section 22 - Grant or refusal of licence 

41. Section 22 allows the Scottish Ministers to grant the licence unconditionally, refuse the 
application or impose conditions on any licence they grant.  Examples of the sorts of conditions that 
may be imposed are given in Section 22(2) and include precautions to be taken, works to be carried out 
or monitoring of activities.  The licence could include conditions governing the use of a marine 
structure and how it should be dismantled and removed from the sea once its active life is over. 

Section 23 - Variation, suspension, revocation and transfer 

42. Section 23 allows the Scottish Ministers to vary, suspend or revoke a licence in certain 
circumstances.  These could include a breach of conditions or where there has been a change in 
circumstances relating to the environment or human health.  A licence may not be suspended for more 
than 18 months.  On receipt of an application from a licensee, the Scottish Ministers can transfer a 
licence from one named person to another. 

Exemptions from licensing requirements 
Section 24 - Exemptions specified by order 

43. Section 24 allows the Scottish Ministers to specify by order activities which will not need a 
marine licence.  The Scottish Ministers must consult persons they consider appropriate as to any order 
they propose to make.  When deciding under section 24(1) to specify an activity which does not need a 
marine licence, Scottish Ministers must have regard to the need to protect the environment, the need to 
protect human health, the need to prevent interference with legitimate uses of the sea, and any other 
matters considered relevant by those Ministers. 

Section 25 - Activities below specified threshold of environmental impact 

44. Section 25 will allow the Scottish Ministers by regulations to permit licensable marine activities 
which fall below a specified threshold of environmental impact to be registered rather than licensed.  
The regulations may define the meaning of “fall below”, “registered” and “specified threshold of 
environmental impact”.  The regulations may also include provisions for who will be responsible for 
the register and for offences for those who do not register. 

Section 26 - Oil and gas, defence or pollution 

45. Section 26 lists activities within the reserved sphere to which this Part does not apply. 
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Special provision for certain cases 
Section 27 - Special procedure for applications relating to certain electricity work 

46. Section 27 applies when both a marine licence and a consent under section 36 of the Electricity 
Act 1989 are required for the same activity.  Section 27 allows the two applications to be considered 
together with the procedural provisions of the Electricity Act applying to the marine licence 
application.  The Scottish Ministers may modify by order the procedural provisions of the Electricity 
Act to allow this single process to operate satisfactorily.    

Section 28 - Electronic communications apparatus 

47. Section 28 provides that the Scottish Ministers must not issue a licence to carry out any activity 
which involves the exercise of a right conferred by paragraph 11 of the electronic communications 
code in Schedule 2 to the Telecommunications Act 1984 unless they are satisfied that adequate 
compensation arrangements have been made.  

Section 28A – Submarine cables 

48. Section 28A applies where a stretch of exempt submarine cable is proposed to be laid, is being 
laid or has been laid, outside the seaward limits of the territorial sea.  The Scottish Ministers are 
required to grant any application for a marine licence for the carrying out of any licensable marine 
activity done in the course of laying any stretch of the cable in the Scottish marine area.  The Scottish 
Ministers are able to attach conditions to these licences as they are to any other marine licence. Part 3 
does not apply to anything done in the course of maintaining a stretch of cable within the Scottish 
marine area.  Definitions are provided for terms used in this section. 

Appeals against licensing decisions 
Section 29 - Appeals against licensing decisions 

49. Section 29 requires the Scottish Ministers to make regulations allowing any person who applies 
for a marine licence to appeal against a decision under section 22.  The regulations may include 
provision about the procedure to be followed in any appeal. 

Offences 
Section 30 - Breach of requirement for, or conditions of, licence  

50. Section 30 indicates that it is an offence for a person to carry out a licensable activity (as defined 
in section 17) without a licence or to breach any condition of a licence. 

51. A person who is bound by specified conditions in a licence (by virtue of section 22(5)) cannot be 
considered to have committed an offence unless the Scottish Ministers have issued notice to that 
person stating that there is a breach of licence conditions and the person has subsequently failed to 
comply with that notice within the period specified in it.  

52. Section 30(4) states the maximum penalties for committing an offence under the section.  
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Section 31 - Defences: action taken in an emergency  

53. Section 31 provides that if a person undertakes a licensable activity without a licence but does so 
for the purpose of securing the safety of a vessel, aircraft or structure, or for the purpose of saving life, 
they have a defence against any charge brought against them.  However, this is dependent on the 
person informing the Scottish Ministers within a reasonable timeframe of the matters listed in 
section 31(2), on the steps taken being reasonable, and on it not being the fault of the person that the 
emergency occurred. 

Section 32 - Defences:  electronic communications: emergency works  

54. Section 32 gives a defence against any charge brought under section 30(1) for operations 
conducted by an operator or undertaker and which are classified as emergency works within the 
meaning of the electronic communications code in Schedule 2 to the Telecommunications Act 1984. 

Section 33 - Offence relating to information  

55. Section 33 indicates that it is an offence for a person to knowingly supply false or misleading 
information in trying to obtain a marine licence or get it varied or transferred. Section 33(3) sets out 
applicable penalties. 

Enforcement notices 
Section 34 - Compliance notice  

56. Section 34 provides that a person carrying out a licensed activity in a manner that breaches 
licence conditions can be issued with a notice requiring compliance. Such a notice is called a 
“compliance notice”. 

57. The Scottish Ministers can issue a compliance notice where licence conditions have been 
breached and where the activity has not caused (nor is likely to cause) serious harm to either the 
environment or human health or serious interference with legitimate uses of the sea.  A compliance 
notice may be served, for example in the case of a technical breach. The Scottish Ministers will use 
other enforcement tools available to them, such as a stop or remediation notice, where the breach has 
led to serious harm to the environment or human health. 

58. A compliance notice must state the Scottish Ministers’ reasons for issuing the notice, any steps 
the Scottish Ministers require to be taken, and the time period within which any steps should be 
completed.  

Section 35 - Remediation notice  

59. Section 35 indicates that a person who has carried on or is carrying on a licensable activity, either 
without a licence or in a manner that breaches the conditions of their licence, can be issued with a 
notice requiring them to put right any damage caused by their activity, pay for another body to put 
right that damage, or to undertake steps elsewhere in compensation for the damage caused. Such a 
notice is called a “remediation notice”. 
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60. The Scottish Ministers can issue a remediation notice in cases where harm to the environment or 
human health has occurred, or is likely to occur, or where the activity has interfered with other 
legitimate uses of the sea, or is likely to do so. 

61. The Scottish Ministers may only issue a remediation notice after they have consulted the person 
to whom they intend to issue the notice. 

62. The remediation notice may require the person to take steps to protect the environment, prevent, 
minimise or mitigate the effects of harm or interference caused, or restore a site to an appropriate 
condition had the harm or interference not been caused.  In addition, the remediation notice may 
require steps to be taken at a site other than the one affected by the harm or interference.  It may not be 
reasonably possible to restore a site so steps to be taken at another site may be deemed more 
appropriate.   A remediation notice could be served in addition to a stop notice (see below). This would 
be the case, for example, where the Scottish Ministers sought to put an immediate halt to a damaging 
activity and then to require the operator to put right the damage already caused. 

63. A remediation notice must state the Scottish Ministers’ reasons for issuing the notice; any 
remedial steps or payment to be made as a consequence of the offence or to protect the environment, 
human health or prevent interference; and the time period within which any steps required should be 
completed or sum paid.  The requirements contained in a remediation notice must be reasonable. 

Section 36 - Further provision as to compliance and remediation notices  

64. Section 36 indicates that all compliance and remediation notices must be served on the person 
undertaking or in control of the activity in question, and may, if a licence has been granted for that 
activity and the person is different, also be served on the licensee. Notices can be varied or revoked by 
issue of a further notice. 

65. It is an offence to fail to comply with a compliance or remediation notice. 

Civil sanctions 
Section 37 - Fixed monetary penalties 

66. Section 37 allows the Scottish Ministers to make provision by order about the imposition of fixed 
monetary penalties.  

67. The Scottish Ministers may only impose a fixed monetary penalty when they are satisfied beyond 
reasonable doubt that the person has committed an offence under Part 3. 

68. The amount of any fixed monetary penalty will be specified by order. Different provision may be 
made for different cases.  

Section 38 - Fixed monetary penalties: procedure  

69. Section 38 details the minimum requirements that the Scottish Ministers must ensure are included 
within any fixed monetary penalty regime. In particular, when imposing a penalty Scottish Ministers 
must be required to issue a notice of intent to the person setting out the information specified in section 
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38(3) and providing the person with an opportunity to discharge their liability by payment of a 
prescribed sum. Alternatively a person is to be entitled to make representations, in accordance with 
section 38(2)(c)(i).  Where the Scottish Ministers decide to impose a fixed monetary penalty, they 
must issue a final notice setting out the information specified in section 38(5).  A person on whom a 
final notice is served has a right of appeal.  Section 38(6) sets out the minimum grounds for appeal that 
must be available.  

Section 39 - Variable monetary penalties  

70. Section 39 allows the Scottish Ministers to make provision by order concerning the imposition of 
variable monetary penalties.  

71. The Scottish Ministers may only impose a variable monetary penalty when satisfied beyond 
reasonable doubt that the person has committed an offence under Part 3. 

72. The Scottish Ministers will determine the amount of any variable monetary penalty on a case-by-
case basis.  

Section 40 - Variable monetary penalties: procedure  

73. Section 40 details the minimum requirements that the Scottish Ministers must ensure are included 
within any variable monetary penalty regime.  In particular, when imposing the penalty the Scottish 
Ministers are required to issue a notice of intent to the person setting out the information specified in 
section 40(3) and providing the person with an opportunity to discharge their liability by payment or 
an undertaking to take action (for example, remediation works or another kind of activity). 
Alternatively a person can make representations against the imposition of the notice. Where the 
Scottish Ministers decide to impose a variable monetary penalty, they must issue a final notice setting 
out the information specified in section 40(6). A person on whom a final notice is served has a right of 
appeal.  Section 40(7) sets out the minimum grounds for appeal that must be available. 

Section 41 - Further provision about civil sanctions  

74. Section 41 introduces schedule 2 which sets out further provision in relation to the civil sanctions 
that may be imposed under Part 3. 

Delegation 
Section 42 - Delegation of functions relating to marine licensing 

75. Section 42 indicates that the Scottish Ministers may by order delegate any of their licensing 
functions listed in this section a public authority or an unincorporated group of persons. Those 
functions specified in section 42(6) are excepted functions and cannot be delegated.  The licensable 
activities that could be delegated are listed in section 17(1). 

76. The Scottish Ministers may not continue to exercise any function which has been delegated 
unless the order explicitly permits them to do so. There is no minimum or maximum period for which 
the delegation can apply. Different functions can be delegated to different persons. 
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Section 43 - Orders under section 42:  supplementary provisions 

77. Section 43 enables further provision to be made in an order concerning the delegation of 
functions.   Section 43(4) provides a list of the aspects of the licensing process that the Scottish 
Ministers may want to specifically regulate in the order.  These include the manner in which the 
delegate is to exercise the function, the application process to the delegate, matters to which the 
delegate must have regard to when determining the applications and the form and content of any 
licence granted. 

Section 44 - Directions to delegates as regards the performance of the marine licensing 
designated functions  

78. Section 44 applies where any functions are exercised by a delegate by virtue of an order made by 
the Scottish Ministers under section 42.  It enables the Scottish Ministers to give directions to a person 
to whom they have delegated functions, setting out how those functions should be performed. Section 
44(4) requires the person to comply with any such directions, which must be published by Ministers in 
accordance with section 44(5). 

Register of licensing information 
Section 45 - Register of licensing information 

79. Section 45 requires the Scottish Ministers to maintain a register of information relating to 
applications and licences. They must make it available to the public. The Scottish Ministers must also 
set out in regulations further provision regarding the maintenance of the register. 

80. Information is not to appear on the register if the Scottish Ministers determine that its disclosure 
would adversely affect the confidentiality of commercial or industrial information, where such 
confidentiality is provided by law to protect a legitimate commercial interest.  Review of the excluded 
information must take place after four years. There is a presumption that after this period the excluded 
information will be made public unless both the person to whom the information relates and the 
Scottish Ministers agree that it should remain confidential, in which case it will be reviewed in a 
further four years. The existence of commercially sensitive information must be recorded in the 
register. 

Stop notices and emergency safety notices 
Section 46 - Notice to stop activity causing serious harm etc.  

81. Section 46 allows the Scottish Ministers to issue a notice to a person prohibiting them from 
carrying on a licensable marine activity if that activity is causing or will cause serious harm to the 
environment or human health or is causing or will cause serious interference with legitimate uses of 
the sea. Such a notice is called a “stop notice”. 

82. The Scottish Ministers can issue a stop notice regardless of whether the person has a marine 
licence or not and (if they have a licence) regardless of whether they are operating in accordance with 
the licence conditions. 
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83. A stop notice must state the Scottish Ministers’ reasons for issuing the notice, the date and time 
that the activity must cease being carried out and any steps required by the Scottish Ministers to ensure 
safe cessation. 

84. An initial stop notice can be in effect for up to seven days. The stop notice may be extended but 
only up to a combined total period of 35 days.  

85. This limit does not apply where an activity is being carried out without a marine licence. In such 
cases, stop notices can remain in effect until a marine licence is granted for the activity in question. 

Section 47 - Further provision as to stop notices  

86. Section 47 indicates that stop notices must be served on the person undertaking or in control of 
the activity in question, and may, if a licence has been granted for that activity and the person is 
different, also be served on the licensee. A notice can be revoked or varied. 

87. It is an offence to fail to comply with a stop notice. 

Section 48 - Emergency safety notices 

88. Section 48 makes provision relative to navigational safety.  The Scottish Ministers can issue a 
notice to a person if it appears that serious interference with legitimate uses of the sea is occurring, or 
is likely to occur, as a result of marine works. The notice can require the provision of lights, signals or 
other aids to navigation or the stationing of guard ships until the serious interference, or threat of 
interference, is removed.  An emergency safety notice must state the Scottish Ministers’ grounds for 
believing that serious interference with legitimate uses of the sea is occurring or is likely to occur, state 
the date and time from which the requirements are to take effect and require the person to take such 
steps as the Scottish Ministers consider appropriate to ensure compliance with the requirements. 

Section 49 - Further provision as to emergency safety notices  

89. Section 49 indicates that an emergency safety notice must be served on the licensee. Where a stop 
notice relating to the works is in effect, the emergency notice must also be served on any person on 
whom the stop notice was served.  Section 49(2) allows the Scottish Ministers to revoke or vary an 
emergency safety notice.  

90. It is an offence to fail to comply with an emergency safety notice. 

Other powers 
Section 50 - Power to take remedial action 

91. In circumstances where a licensable activity has been undertaken either without a licence or in a 
manner that breaches conditions of a licence, section 50 allows the Scottish Ministers to carry out any 
works that will; protect the environment; protect human health; prevent interference with legitimate 
uses of the sea; limit the effects of the licensable activity, and restore the condition of any place 
affected.  This power is not limited in use to those circumstances where the authority has issued a 
remediation notice. 
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Section 51 - Power to test and charge for testing certain substances 

92. Section 51 allows the Scottish Ministers to carry out, on the request of any person, tests on 
substances for their effect on the marine environment and to recover the expenses of that testing.  Tests 
can be carried out if a substance is to be used for treating fouling matter and in this context “fouling 
matter” means oil or chemicals, or algae or other living or dead organisms. 

Appeals against notices under this Part 
Section 52 - Appeals against notices 

93. Section 52 requires that the Scottish Ministers by regulations make provision allowing any person 
issued with certain types of notices to appeal against the notice.  The notices include compliance, 
remediation, stop and emergency safety notices.  Section 52(4) indicates that the regulations may 
include provisions with regards to the procedure to be followed with respect to an appeal, suspending 
the notice pending determination of the appeal and the powers of any court, tribunal or person to which 
or whom the appeal is made. 

Offences:  supplementary provision 
Section 53 - General defence of due diligence 

94. Section 53 provides a defence for a person charged with an offence under this Part if the person 
can demonstrate they took all reasonable precautions and exercised due diligence to avoid committing 
that offence.  Section 53(2) to (5) outline some circumstances in which the defence is available and 
sets out procedures which apply to the proving of this defence.  Examples of defence in section 53(2) 
include that a defence is established if the accused acted under an employer’s instructions or acted in 
reliance on information supplied by another person.  

Power by order to provide marine fish farming is not “development” 
Section 54 - Power by order to provide marine fish farming is not “development” 

95. Section 54 amends the Town and Country Planning (Scotland) Act 1997 by the creation of a 
power for Ministers to specify by order that the construction of marine fish farming works in specified 
waters is no longer to constitute “development” for the purposes of the 1997 Act.  An order can only 
be made with the agreement of the planning authority for the relevant waters. 

Interpretation of Part 3 
Section 55 - Interpretation of Part 3 

96. Section 55 sets out how certain terms in Part 3 of the Bill are to be interpreted. 

PART 4 – MARINE PROTECTION AND ENHANCEMENT:  THE SCOTTISH MARINE 
PROTECTION AREA 

The Scottish marine protection area 
Section 56 - The Scottish marine protection area 

97. Section 56 defines the area which is to constitute the “Scottish marine protection area”. 
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Section 57 – “Sea” for the purposes of this Part 

98. Section 57 defines the “sea” as having the meaning given in section 2 except that it does not 
include any waters upstream of the fresh-water limit of estuarial waters. 

Designation of marine protected areas 
Section 58 - Marine protected areas 

99. Section 58 enables Scottish Ministers to designate a nature conservation, demonstration and 
research or historic marine protected area (an “MPA”) within the Scottish marine protection area.  
Section 58(2) clarifies any island within the area of an MPA may form part of it.  

Nature Conservation MPAs 
Section 59 - Nature Conservation MPAs: additional requirements relating to designation 

100. Section 59 enables Scottish Ministers to designate by order a Nature Conservation MPA for the 
purposes of conserving marine flora or fauna, marine habitats and features of geological or 
geomorphological interest.  

101. Section 59 also requires Scottish Ministers to prepare and publish guidance setting out 
scientific criteria to inform consideration of whether a Nature Conservation MPA should be 
designated,  and that they have regard to such guidance when exercising functions under section 58 
(which provides for Scottish Ministers to designate MPAs). The designation order is to state the 
protected feature(s) and conservation objectives for the site. Conserving marine flora or fauna includes 
in particular conserving any species that is rare or threatened because of the limited number of the 
species or the limited number of locations in which that species is present.  

102. When designating a Nature Conservation MPA, Scottish Ministers must consider its 
contribution towards the development of a network of conservation sites as specified in section 68A.   

103. Also, while considering designation of a Nature Conservation MPA, Scottish Ministers may 
have regard to the social and economic consequences of designation.   

104. Additionally, in considering whether to designate a Nature Conservation MPA for the purposes 
of conserving or enhancing a marine habitat or feature of geological or geomorphological interest, 
Scottish Ministers may have regard to the degree to which the feature is representative of its type. 
Conserving a thing can include assisting in its conservation and enabling or facilitating its recovery or 
increase.  Subsection (6) allows the Scottish Ministers, when considering whether to designate an area, 
to have particular regard to any views expressed by any person to whom marine planning functions for 
the relevant region have been delegated. 

Section 60 - Nature Conservation MPAs: further provision 

105. Section 60 makes further provisions concerning the establishment of Nature Conservation 
MPAs.  A designation order must identify the area’s boundaries and may provide for the boundary to 
be determined by, or by reference to, mean high water spring tide. A Nature Conservation MPA may 
include, in addition to an area of sea referred to in section 58(1), an area of seashore lying above mean 
high water spring tide if the area of seashore adjoins the area of sea and at least any one the following 
conditions are satisfies:  (a) the protected feature(s) is or are present in the area of seashore; (b) the 
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area of sea is designated for the purpose of conserving marine flora or fauna which are wholly or part 
dependent on anything which takes place in, or is present in, the area of seashore; (c) without inclusion 
of the area of seashore, the identification of the boundary of the MPA (either in order to designate or 
manage it) would be impossible or impracticable.   

Demonstration and Research MPAs 
Section 61 - Demonstration and Research MPAs: additional requirements relating to designation  

106. Section 61 enables Scottish Ministers to designate by order a Demonstration and Research MPA. 
Scottish Ministers may do this for the purpose of demonstrating sustainable methods of marine 
management or exploitation or carrying our research into such matters. A relevant designating order 
must state whether it is for the purpose of demonstration or research or both, and the method or 
methods of marine management or exploitation to be demonstrated or researched.  Subsection (3)(a) 
allows the Scottish Ministers, when considering whether to designate an area, to have particular regard 
to any views expressed by any person to whom marine planning functions for the relevant region have 
been delegated. 

Section 62 - Demonstration and Research MPAs: further provision 

107. Section 62 makes further provision for the establishment of Demonstration and Research 
MPAs. A designation order must identify the area’s boundaries and may provide for the boundary to 
be determined by, or by reference to, mean high water spring tide. A Demonstration and Research 
MPA may include, in addition to an area of sea referred to in section 58(1), an area of seashore lying 
above mean high water spring tide if the area of seashore adjoins the area of sea and the inclusion of 
the area of seashore is necessary to further or support the purpose for which the area is designated.  

Historic MPAs 
Section 63 - Historic MPAs: additional requirements etc. 

108. Section 63 makes further provision relating to the designation of Historic MPAs. Subsection (1) 
enables Scottish Ministers to designate a Historic MPA for the purposes of preserving a marine 
historic asset of national importance located, or which the Scottish Ministers are satisfied may be 
located, in the area. The designation order is to define the asset(s) to be protected, the preservation 
objectives and the boundaries of the area, including such area of seabed comprising or adjacent to the 
marine historic asset(s) necessary for the preservation of the marine historic asset(s). Section 63(5) sets 
out what a “marine historic asset” is for the purposes of Part 4.  

Amendment or revocation of designation orders 
Section 64 - Amendment or revocation of designation orders 

109. Section 64 provides that a designation order may be amended or revoked by a further such order. 

Consultation, urgent designation, representations etc. 
Section 65 - Publicity and consultation etc. before designation  

110. Section 65 requires Scottish Ministers, before making a designation order, to publish notice of 
their proposal to do so. This must be published in such a manner as the Scottish Ministers consider 
most likely to bring the proposal to the attention of any persons likely to be affected by the making of 
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the order. The Scottish Ministers are also required to consult any persons they consider are likely to be 
interested in or affected by the making of the order - these include in particular any local authority 
whose area is adjacent to the proposed boundaries of the MPA and persons specified by order under 
section 20(4)(a). 

Section 66 - Publicity in relation to designation orders 

111. Section 66 requires that if Scottish Ministers seek to designate, amend or revoke an MPA they 
must publish notice of the order.  They must do this in a way most likely to bring the order to the 
attention of persons most likely to be interested in or affected by the order.  They must provide an 
address at which the order may be inspected, ensure that it is available for inspection at this address at 
all reasonable hours, and provide a copy on request to any person.  A fee may be charged for providing 
a copy on request. 

Section 67 - Urgent designation 

112. Section 67 provides that, where there is an urgent need to protect a marine area, Scottish 
Ministers may make a designation order without being required to publish notice of their proposals or 
to consult. Such an order can remain in place for up to 2 years. However, even in the case of urgently 
designated MPAs, Scottish Ministers will still be bound under section 66 to adequately publicise the 
designation order once made.   

Section 68 - Representations and hearing in relation to proposed designation order 

113. Section 68 provides that Scottish Ministers may, before deciding whether to make a designation 
order, give any person the opportunity to make oral or written representations. This section also gives 
Scottish Ministers the power to make regulations providing for the procedure to be followed at any 
hearing held under this section. It should be noted that section 67 confers discretionary powers on 
Scottish Ministers. Formal consultation duties on Ministers for non-urgent MPAs are set down in 
section 65. 

Duties relating to network 
Section 68A – Creation of network of conservation sites  

114. Section 68A states that Scottish Ministers have an obligation to designate Nature Conservation 
MPAs under section 58 in order to contribute to the objective specified in section 68A(2). The 
objective is that any areas designated as MPAs, taken together with other marine conservation zones 
and relevant conservation sites in the UK marine area, form a network which satisfies certain 
conditions which are specified in subsection (3) of this section. 

115. Those conditions are that the network contributes to the conservation or improvement of the 
marine environment in the UK marine area, that the features which are protected by the sites 
comprised in the network represent the range of features present in the UK marine area, and that the 
designation of sites comprised in the network reflects the fact that the conservation of features may 
require the designation of more than one site. 

116. “Relevant conservation sites” are any European marine site, any European offshore marine site, 
the whole or part of any site of special scientific interest and the whole or part of any Ramsar site. 
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117. When complying with this duty to designate sites to contribute to a network,  Scottish Ministers 
must have regard to any obligations under EU and international law that relate to the conservation or 
improvement of the marine environment.   

118. Section 68A also requires the Scottish Ministers to prepare a statement outlining the principles 
relating to the achievement of a network, which the Scottish Ministers intend to follow. The document 
must be laid before Parliament within the period ending 2 months after the section comes into force.  
The statement may also set out other relevant matters that the Scottish Ministers plan on taking into 
account when designating Nature Conservation MPAs, which are not part of the conditions of 
improving and conserving the marine environment. This statement must be kept under review and if 
necessary amended and laid before the Parliament.  

Advice etc. as regards protection of certain marine areas 
Section 69 - Advice etc. by Scottish Natural Heritage as regards Nature Conservation MPAs and 
Demonstration and Research MPAs 

119. Section 69 provides that Scottish Natural Heritage (SNH) may issue advice and guidance to 
public authorities on certain matters relating to MPAs. For example, advice may be provided on 
matters which are capable of damaging protected features. Such guidance may relate to a single MPA, 
categories of MPAs or all MPAs, and may be given to a particular authority or authorities in general. 
This section also requires that SNH must give advice to a public authority if the authority requests it.  

Section 70 - Advice and guidance by the Scottish Ministers as regards MPAs 

120. Section 70 provides that Scottish Ministers may also give advice and guidance on those areas for 
which SNH may provide guidance under section 69. In addition, Scottish Ministers may provide 
guidance relating to the matters which are capable of damaging or otherwise affecting any marine 
historic asset in a Historic MPA and how any stated objectives for a Historic MPA may be best 
furthered, or how the achievement of any such objectives may be hindered. Scottish Ministers may 
provide advice in relation to a particular Nature Conservation, Demonstration and Research or Historic 
MPA, as well as in relation to categories of MPA or indeed all MPAs. 

General duties of public authorities 
Section 71 - Duties of public authorities in relation to marine protected areas etc. 

121. Section 71 requires public authorities to exercise their functions (so far as is consistent with the 
proper exercise of these functions) in a manner which best furthers or least hinders the stated 
objectives or purposes of individual MPAs.  The public authority must also exercise those functions in 
the manner best calculated to further the contribution of a Nature Conservation MPA to a network of 
conservation sites as specified in section 68A.   

122. Where a public authority believes that any of its functions is such that the exercise of the function 
would or might significantly hinder the achievement of the relevant objectives or purpose of the MPA, 
it must inform Scottish Ministers and (if appropriate) SNH of that fact.  

123. If a public authority intends to do an act and it believes there is or may be a significant risk of the 
act hindering the achievement of the objectives or purpose in subsection (2)(a) (furthering the stated 
objectives or purpose of an MPA), it must notify Scottish Ministers and if appropriate SNH.  The 
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authority must wait 28 days from notifying Scottish Ministers or SNH before deciding whether to act 
or not, unless the Scottish Ministers have stated they need not wait or if the authority deems that there 
is an urgent need to act.  Authorities need not notify Scottish Ministers or SNH in such instances if 
guidance has already been provided by the Scottish Ministers or SNH, and that the guidance has not 
ceased to apply.  This section also requires that if an authority considers there has been an act or 
omission in relation to the exercise of its duties which is an offence and which it believes will or may 
significantly hinder the achievement of the objective or purpose of an MPA, it must inform Scottish 
Ministers and (if appropriate) SNH. In carrying out its duties under this section a public authority must 
have regard to any advice given by SNH or Scottish Ministers under sections 69 and 70.  

Section 72 - Duties of public authorities in relation to certain decisions 

124. Section 72 applies to public authorities where they have the function of determining applications 
for any act, where that act is capable of affecting an MPA (other than insignificantly) or natural 
processes upon which it is dependent.  Where the public authority believes that there is a significant 
risk of the act hindering the objectives or purpose of an MPA, it must notify Scottish Ministers and 
SNH. The public authority must then wait for 28 days before deciding whether to grant authorisation 
unless Scottish Ministers notify the authority that it need not wait until the end of the period or the 
authority thinks there is an urgent need to grant authorisation for the act. The authority must not grant 
authorisation for the act unless the applicant satisfies the authority that that there is no significant risk 
of the act hindering the achievement of the objective or stated purpose of the MPA.  Alternatively, the 
applicant can satisfy the authority that there is no other means of proceeding which would substantially 
lower risk of hindering the MPA objectives or purposes and that the benefit to the public clearly 
outweighs the risk of damage to the environment that will be created by the act.  Where the applicant is 
not able to satisfy the authority that there is not a significant risk of the act hindering the achievement 
of the stated objectives for a MPA, if the authorising authority has the power to grant authorisation 
subject to conditions it must exercise its power so as to require the applicant to satisfy the authority 
and Scottish Ministers that it will undertake measures of equivalent environmental benefit to the 
damage which the act will or is likely to have in or on the MPA concerned.  The authority must notify 
the Scottish Ministers that it proposes to grant the authorisation and of the conditions subject to which 
it proposes to grant it, and must wait 28 days before granting the authorisation, unless Scottish 
Ministers notify the authority that it need not wait until the expiry of the 28 day period.  In the case 
where the person applying for the authorisation is not able to satisfy the authority that there is no 
significant risk of the act hindering the achievement of the stated preservation objectives of a Historic 
MPA, if the authorising authority has the power to grant authorisation subject to conditions it must 
exercise its power so as to make it a condition of the authorisation that before the act in question is 
commenced, a detailed archaeological investigation of the area is carried out.  In carrying out its duties 
under this section a public authority must have regard to any advice given by SNH or Scottish 
Ministers under sections 69 and 70.  

Section 73 - Failure to comply with duties 

125. Section 73 provides powers for SNH, where it believes that a public authority has failed to follow 
the advice of SNH or to comply with its duties in relation to MPAs, to require the authority to supply 
an explanation in writing for the failure. SNH must send a copy of the request to Scottish Ministers. 
On receiving a request under this section the public authority must provide SNH with an explanation 
and send a copy to the Scottish Ministers. Where Scottish Ministers believe that a public authority has 
failed to act in accordance with advice or guidance issued by them under section 70, they may also 
request an explanation in writing from the authority and the authority must provide it. Where in 
relation to a Historic MPA Scottish Ministers believe a public authority has failed to comply with any 
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of its duties relating to MPAs in the exercise of its functions, they may seek an explanation from the 
authority in writing and the authority must provide it. 

Marine conservation orders 
Section 74 - Marine conservation orders 

126. Section 74 enables Scottish Ministers to make marine conservation orders (MCOs) for the 
purpose of regulating activities so as to further the objectives or stated purposes of MPAs. Where the 
MPA overlaps with or adjoins a European Marine Site, the order can have effect on that site as well.  
Section 74(4)(a) provides that an MCO may disapply the defences found in section 85(1) which relate 
to the carrying out of public functions or authorisations from public authorities. Section 74(4)(c) 
provides for flexibility to apply orders in different ways to different parts of an MPA, and to different 
methods of carrying out an activity. This will enable orders to be focused on controlling particularly 
damaging methods, while avoiding capturing activities which pose less of a risk.  

Section 75 - Example provisions for marine conservation orders 

127. Section 75 gives example provisions which MCOs can make in order to further the objectives or 
stated purposes of MPAs. Subsection (1) sets out examples of activities which can be prohibited, 
restricted or regulated within the area through the making of a conservation order. Section 75(2) 
provides an example whereby an MCO can be used to regulate the speed of vessels outside the area of 
the MPA where that movement may adversely affect the objectives or purposes of the MPA. The 
activities set out are primarily activities which are not controlled by other means (e.g. the new 
licensing regime). The activities set out in the example provisions may, if unregulated, threaten 
biodiversity and in certain circumstances marine historic assets. However, the extent of threat can vary 
on a site by site basis depending on a variety of factors. The powers in these subsections are therefore 
drafted relatively widely to allow the Scottish Ministers to control any of the activities they may need 
to, based on an analysis of the threat posed in each instance. 

Section 76 - Procedure for marine conservation orders  

128. Section 76 sets out the procedure that the Scottish Ministers must follow when making a marine 
conservation order. This includes sending out a draft copy of the order to any persons Scottish 
Ministers believe are likely to be affected by or interested in the making of the order, placing the order 
in a place where they consider it to be most convenient for inspection by most persons affected by the 
order and providing a copy to any person who requests one (a fee not exceeding incurred expenses 
may be charged in this case by Ministers).  Where the order would apply to an area any part of which 
is land, Ministers must also provide a copy to the relevant planning authority.  Scottish Ministers are 
also required to publish notice of their proposal to make an order.  The notice must be published in 
such a manner as the Scottish Ministers consider most likely to bring the proposal to the attention of 
any persons who are likely to be affected by the making of it, it must state where the copy or copies of 
the draft order have been placed by the Scottish Ministers and state the time within which 
representations about the draft order must be made to the Scottish Ministers.  In placing copies of the 
notice, they must be placed in a place or places where Scottish Ministers consider them most likely or 
most convenient for the purpose of inspection by persons most likely to be affected by the making of 
the order. 
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Section 77 - Urgent orders 

129. Where the Scottish Ministers consider there is an urgent need to protect an area (i.e. where delay 
in making an order could result in harm to the features, the marine historic asset, or the stated purpose 
of the area), Section 77 allows the Scottish Ministers to follow an expedited process, without the need 
to publicise in advance that the order is to be made. The order will still be made as a statutory 
instrument and it will be a requirement on Scottish Ministers to publish notice of an MCO once it has 
been made. Section 77(6) provides for urgent marine conservation orders to remain in force for a 
limited period which may not exceed 12 months except if extended as set out in Section 77(6) for an 
additional 12 months maximum duration, providing that certain conditions have been met as specified 
in Section 77(7). These conditions are that Scottish Ministers intend to make a permanent marine 
conservation order on the site to which the urgent MCO applies, and that they have published their 
proposals to make such an order. 

Section 78 - Publicity in relation to marine conservation orders and urgent continuation orders  

130. Section 78 lays out the duties on Scottish Ministers to adequately publicise marine conservation 
orders, orders amending or revoking MCOs and urgent continuation orders. Ministers should send a 
copy to any persons they consider likely to be interested in or affected by the order, and make a copy 
of the order available for inspection at one of their offices at all reasonable hours. Ministers must 
provide a copy of the order to anyone who requests one but in doing so may charge a fee (not 
exceeding expenses).  

Section 79 - Representations and hearings in relation to proposed marine conservation orders 
etc. 

131. Section 79 makes provision for Scottish Ministers to give any person the opportunity to make 
written or oral representations before an MCO is put in place and to make regulations providing for the 
procedure to be followed.  

Authorisation of things prohibited, regulated etc. by marine conservation orders 
Section 80 - Authorisation of things prohibited, regulated etc. by a marine conservation order 

132. Section 80 sets out mechanisms for authorisation of things prohibited, regulated etc. by a marine 
conservation order. Under section 80(1), Scottish Ministers may issue a permit and under section 80(2) 
they may attach any condition to the permit that they consider appropriate. In the case of Historic 
MPAs, section 80(3) allows for an MCO applying to a Historic MPA to provide that the Scottish 
Ministers can authorise by direction the carrying out of certain activities or operations that would 
otherwise be unlawful and to attach any conditions they consider appropriate.  

Section 81 - Delegation of issuing permits or authorisations 

133. Section 81 allows for an MCO to provide that Scottish Ministers can delegate the issuing of 
permits or authorisations to third parties. By way of illustration, this would allow charter boat 
operators or community associations authorised by Scottish Ministers to themselves authorise visitor 
access to Historic MPAs providing that certain conditions had been met, thereby avoiding the need for 
each visitor to obtain individual authorisation from the Scottish Ministers.   
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Offences 
Section 82 - Offences: contravening a marine conservation order 

134. Section 82 provides for the offence of contravening an MCO. A person who contravenes an MCO 
is liable to a fine not exceeding £50,000 on summary conviction or on conviction on indictment to a 
fine. In determining the amount of fine to be imposed on a person convicted of an offence, the court 
must in particular have regard to any financial benefit which has accrued or appears likely to accrue to 
the person in consequence of the offence. In this section, the term “contravene” includes failing to 
comply. 

Section 83 - Offences relating to protected features of a Nature Conservation MPA 

135. Section 83 provides for an offence of doing a prohibited act relating to protected features of a 
Nature Conservation MPA. “Prohibited” acts include intentionally or recklessly killing or injuring any 
animal in the MPA which is a protected feature of the MPA; picking, collecting, cutting, uprooting or 
destroying any plant in the MPA which is a protected feature of the site; taking anything from the 
MPA which is or forms part of the protected feature(s) of the MPA; and damaging or destroying any 
habitat or feature which is a protected feature of the MPA. However, doing one of these acts is only an 
offence where the act significantly hinders, or may significantly hinder, the achievement of the stated 
conservation objectives of the MPA.  

Section 84 - Offences relating to marine historic assets 

136. Section 84 deals with an offence relating to prohibited acts in connection with a Historic MPA. It 
is an offence intentionally or recklessly to do a prohibited act which significantly hinders (or which 
may significantly hinder) the stated preservation objectives for the protected area. A prohibited act 
includes works or activities which (or which are likely to) damage or interfere with a marine historic 
asset or have a significant impact on the protected area. It is also a prohibited act to remove, alter or 
disturb a marine historic asset within a Historic MPA.  

Section 85 - Exception to offences under section 82, 83 or 84 

137. Section 85 sets out exceptions to certain offences.  Section 85(1) provides that a person is not 
guilty of the offence if the act was an exercise of the functions of a public authority in accordance with 
section 71(2), authorised by a public authority (but see note on section 74 which deals with 
dissapplication of this defence), or in accordance with a permit or authorisation issued by the Scottish 
Ministers under section 80(1) or (3). Section 85(1)(d) provides additional exceptions relating to the 
national interest. Section 85(2) provides a defence if the person can show that the act was done for the 
purpose of sea-fishing (or was an act done in connection with such an act) and the damage could not 
have reasonably been avoided.  However, Scottish Ministers may by order (which requires 
Parliamentary approval by affirmative legislation) vary or remove the defence in section 85(2). 

Section 86 - Prohibited act taken in an emergency 

138. Section 86 sets out defences to certain offences.  There are defences for where the act was 
necessary to save a life or to secure the safety of a vessel, aircraft or marine structure, and the person 
took steps within a reasonable time to inform the Scottish Ministers of the matters set out in subsection 
(2). 
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Marine management schemes 
Section 87 - Marine management schemes 

139. Section 87 makes explicit provision for relevant authorities (either individually or acting together 
with another authority or authorities) to establish one or more management schemes for Nature 
Conservation and Demonstration and Research MPAs and any European marine site situated in the 
Scottish marine area which is included in whole or in part in, or includes in whole or in part, or 
adjoins, a Nature Conservation or Demonstration and Research MPA.  The purpose of management 
schemes is to further the conservation objectives or stated purpose of an MPA or the protection of a 
European marine site to which a management scheme applies. Under the scheme, the relevant 
authority’s functions are exercised to that effect.   Management schemes may be time limited and 
amended from time to time. “Relevant authority” here means any public body exercising functions in 
the Scottish marine protection area or the Scottish Ministers.  

Section 88 - Review of schemes 

140. Section 88 requires any established management schemes to be reviewed five years after it is 
established and at intervals of five years after that. 

Section 89 - Marine management schemes: consultation etc. 

141. Section 89 requires that Scottish Natural Heritage are consulted over the making or amending of 
schemes. Scottish Ministers and Scottish Natural Heritage must be informed of any amendments to a 
scheme.  

Section 90 - Directions as to making, amending or revocation of schemes 

142. Section 90 enables Scottish Ministers to give directions to relevant authorities as to the making of 
management schemes.  A direction may in particular require one or more schemes to be made, require 
conservation or other measures specified in the direction to be included in a scheme, where a scheme is 
to be made by more than one relevant authority acting together, appoint one such authority to co-
ordinate the making of it, set time limits within which any steps in relation to the making of the 
scheme are to be taken, require the approval of the Scottish Ministers before a scheme is made and 
require any relevant authority to give Scottish Ministers such information relating to the making of a 
scheme as may be specified in the direction.  Scottish Ministers may also give direction (whether 
general or specific) to an authority or authorities as to the amendment of a marine management 
scheme, and they may revoke a marine management scheme by a direction given to the relevant 
authority or authorities.  Any direction given under section 90 must be in writing.  

Reports to Parliament 
Section 91 - Reports to Parliament 

143. Section 91 imposes duties on Scottish Ministers to report on all MPAs designated in Scotland.  
This includes reporting on overall numbers and the extent to which Nature Conservation MPAs, taken 
together with UK Marine Conservation Zones and any European inshore or offshore marine sites, form 
a network of sites that contributes to the conservation or improvement of the marine environment and 
the other objectives in 68A(3). 
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Licences granted under Wildlife and Countryside Act 1981 
Section 92 - Grant of certain licences under Wildlife and Countryside Act 1981 

144. Section 92 amends the Wildlife and Countryside Act 1981 so that Scottish Ministers will have 
responsibility for those marine wildlife licensing functions currently exercised by SNH. However, 
where appropriate Scottish Ministers will be able to delegate those functions to SNH. 

Penalties in regulations implementing Habitats Directive 
Section 93 - Penalties in regulations implementing the Habitats Directive for the Scottish marine 
area 

145. Section 93 provides for the possibility of increased penalties for offences in the Scottish marine 
area relating to the Habitats Directive.  Regulations implementing that Directive will be able to include 
penalties of a fine up to £50,000 on summary conviction and an unlimited fine on conviction on 
indictment. 

Interpretation of Part 4 
Section 94 - Interpretation of Part 4 

146. Section 94 sets out how certain terms used in Part 4 are to be interpreted. 

PART 5 – CONSERVATION OF SEALS 

Offence:  killing, injuring or taking seals 
Section 95 - Offence: killing, injuring or taking seals 

147. Section 95 provides for an offence of killing, injuring or taking a seal. 

Section 96 - Exceptions:  alleviating suffering 

148. Section 96 sets out exceptions to the section 95 offence where the act was to alleviate suffering of 
a seriously disabled animal through humane killing or tending and releasing.  The section places a duty 
on a person who kills, injures or takes a seal in accordance with these exceptions to report the matter to 
Scottish Ministers and provides for an offence of failing to comply with this duty. 

Section 97 - Exceptions:  licensed activity 

149. Section 97 sets out a further exception to the section 95 offence where the act was carried out in 
accordance with a seal licence. 

Seal licences 
Section 98 - Seal licenses 

150. Section 98 sets out in detail the purposes for which Scottish Ministers may issue licences to kill 
or take seals. 
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Section 99 - Methods of killing or taking seals under seal licence 

151. Section 99 sets out that a seal licence must specify the method to be used to kill or take seals. It 
also provides that a seal licence must not authorise anything that would contravene regulation 41 of the 
Conservation (Natural Habitats, &c.) Regulations 1994 but that this does not restrict the things for 
which a licence may be issued under regulation 44 of those Regulations. 

Section 100 - Seal licence conditions 

152. Section 100 provides that seal licences must specify a maximum number of seals which may be 
killed or taken and require the licensee to report to Scottish Ministers every three months on certain 
matters, including providing “nil” returns. Licences may impose other conditions and some examples 
are provided. The section provides for an offence of failing to comply with licence conditions.  
Subsection (5) sets out a defence to that offence. 

Section 101 - Variation or revocation of seal licence 

153. Section 101 enables Scottish Ministers to vary or revoke a seal licence at any time. 

Section 102 - Seal licence fees 

154. Section 102 enables Scottish Ministers to make regulations to introduce fees for seal licences. 

Section 103 - Consultation and consent 

155. Section 103 places a duty on Scottish Ministers to consult the Natural Environment Research 
Council before granting or varying any seal licence and to obtain the consent of Scottish Natural 
Heritage in relation to seal licences granted for specified purposes in relation to the conservation of 
habitats and species, introduction of species to particular areas and protecting zoological or botanical 
collections. The consent of SNH is only required where the licence authorises killing or taking in a 
“protected area” (as defined in the section). 

Seal conservation areas 
Section 104 - Seal conservation areas 

156. Section 104 enables Scottish Ministers to designate seal conservation areas where they consider it 
necessary to ensure the proper conservation of seals, places a duty on them to consult the Natural 
Environment Research Council before doing so, and sets out requirements in relation to publishing 
such designations. 

Section 105 - Effect of seal conservation area status:  licensing decisions 

157. Section 105 sets out the effect of a seal conservation area designation on licensing decisions - 
specifically that Scottish Ministers should not grant a licence to kill or take seals in such an area unless 
they are satisfied that there is no satisfactory alternative and that this will not be detrimental to the 
maintenance of the seal population at favourable conservation status.  
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Authorisations to enter land 
Section 106 - Power to enter land to obtain information about seals 

158. Section 106 enables Scottish Ministers to authorise any person to enter land to obtain information 
about seals, provided that notice is given to the occupier of the land.  There must be consultation with 
the Natural Environment Research Council before an authorisation is given. 

Section 107 - Power to enter land to protect fisheries or fish farms from seals 

159. Section 107 enables Scottish Ministers to authorise any person to enter land to kill or take seals in 
accordance with a licence granted for the purpose of preventing them from seriously damaging 
fisheries or fish farms, provided that notice is given to the occupier of the land. There must be 
consultation with the Natural Environment Research Council before an authorisation is given. 

Section 108 - Duty to notify occupier 

160. Section 108 sets out details for the giving of notice to the occupier of the land of an authorisation 
to enter land made under sections 106 and 107. 

Section 109 - Duty to produce authority 

161. Section 109 places a duty on anyone entering land to produce evidence of their authority if asked 
to do so. 

Section 110 - Obstructing an authorised person 

162. Section 110 provides for an offence of obstructing a person from entering land to carry out 
authorised activities. 

Supplementary 
Section 111 - Advice on seal population 

163. Section 111 provides that Scottish Ministers must have regard to any advice about the 
management of seal populations given to them by the Natural Environment Research Council. 

Section 112 - Police powers:  search and seizure 

164. Section 112 sets out police powers of search and seizure in relation to offences under this Part.  

Section 113 - Forfeiture 

165. Section 113 sets out court powers of forfeiture in relation to offences under this Part.  

Section 114 - Penalties 

166. Section 114 sets out penalties in relation to offences under this Part.  
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Section 115 - Repeal 

167. Section 115 provides for repeal of the Conservation of Seals Act 1970. 

PART 6 – COMMON ENFORCEMENT POWERS ETC.: LICENSING AND MARINE 
PROTECTION ETC. 

Powers of marine enforcement officers 
Section 116 - Enforcement of marine licensing regime 

168. Section 116 sets out the powers that marine enforcement officers have for the purpose of 
enforcing the marine licensing regime. These are the common enforcement powers conferred by the 
Bill and the power conferred by section 135 (which pertains to requiring information relating to certain 
substances and objects). Such powers may be exercised in the Scottish marine area and in any other 
part of Scotland.  The powers may not be exercised in relation to any British warship. 

Section 117 - Enforcement of marine protection and nature conservation legislation 

169. Section 117 outlines the powers that marine enforcement officers have for the purpose of 
enforcing nature conservation legislation. For the purpose of this section, “nature conservation 
legislation” means the specific pieces of legislation listed in subsection (2). That subsection lists 
marine conservation orders, sections 83, 84, 95 and 100(4) of the Bill, certain sections of the Wildlife 
and Countryside Act 1981, certain regulations in the Conservation (Natural Habitats, &c) Regulations 
1994 and byelaws made under regulation 36 of those Regulations. Powers may be exercised in the 
Scottish marine area and in any other part of Scotland.  The powers may not be exercised in relation to 
any British warship. Additionally, the powers may not be exercised in relation to a third country 
vessel, a non-UK warship or any other vessel that is being used by a country other than the UK for any 
non-commercial purpose. The exception to this is where in the case of a third country vessel (other 
than a warship or a vessel being used by a third country for any non-commercial purpose) the United 
Kingdom is entitled under international law to exercise those powers without the consent of the flag 
state.  The term “vessel” in this context does not include aircraft. 

The common enforcement powers 
Section 118 - The “common enforcement powers” 

170. Section 118 defines the “common enforcement powers” as the powers under sections 119 to 134. 

Common enforcement powers of entry, search and seizure 
Section 119 - Power to board and inspect vessels and marine installations 

171. Section 119 sets out the powers of marine enforcement officers to board and inspect vessels and 
marine installations. Enforcement officers may require a vessel or marine installation to stop or do 
anything else that would assist them in boarding or disembarking and in carrying out their enforcement 
duties. The power extends to things which may be under the control of someone on the vessel or 
installation, such as a vessel under tow. Marine installations that can move under their own power 
include jack-up rigs and work platforms. The powers also allow officers to require assistance from 
someone present who has some control over the situation. 
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Section 120 - Power to enter and inspect premises 

172. Section 120 sets out the powers of marine enforcement officers to enter and inspect premises. 
Premises include land. Entry must be at a reasonable time unless the officer believes that, by waiting 
for that reasonable time, the purpose of entering the premises may be thwarted. The officer also has the 
power to request assistance from people who have some control in the situation. This may be needed 
for instance in unlocking a door or opening a container. Where the premises are a dwelling, a warrant 
is needed before the power of entry may be exercised. Provisions regarding warrants are set out in 
section 122. 

Section 121 - Power to enter and inspect vehicles 

173. Section 121 sets out the powers of marine enforcement officers to enter and inspect vehicles at 
any time. An officer can also require the vehicle to be taken to an appropriate place to be inspected and 
can require assistance as necessary from people in the vehicle or the registered keeper. The powers 
may be exercised wherever and whenever it is necessary, although a warrant is necessary to enter a 
dwelling. For the purposes of this section, the term “vehicle” does not include vehicles at sea (i.e. 
vessels and marine installations).  These are covered under section 119. 

Section 122 - Dwellings 

174. Section 122 provides that a marine enforcement officer may not enter a dwelling without a 
warrant and sets out the basis on which a justice may issue such a warrant. This section gives 
enforcement officers the power to seek a warrant from a justice to enter dwellings in order to exercise 
other enforcement powers in this Part.  

Section 123 - Powers of search, examination, etc. 

175. Section 123 sets out the powers that a marine enforcement officer has with regard to search and 
examination etc. The powers allow an enforcement officer to search a vessel, marine installation, 
premises or vehicle (“relevant premises”) as part of an inspection and allow an officer to stop someone 
and detain them to perform a search (e.g. of their equipment). Section 123(3) to (9) enable an officer to 
examine anything that is in or on the relevant premises, or is attached to, or part of them, including 
anything that is controlled from them.  Subsection (8) provides that the section does not authorise the 
search of a person. Where appropriate, the officer can also test or measure any object found, which 
includes live animals (for example, shellfish) or plants. If necessary, an enforcement officer may break 
open any container or other thing that has been locked. An officer could also require assistance from 
anyone within the premises or connected to the premises, or from someone who has been carrying an 
activity in relation to which the officer has enforcement powers. 

Section 124 - Power to require production of documents, etc. 

176. Section 124 gives enforcement officers the power to require a person on or in the relevant 
premises being inspected to produce documents or records. A document includes information which is 
recorded on paper, in an electronic format, and pictorial and related images. 

Section 125 - Powers of seizure, etc. 

177. Section 125 sets out powers of seizure that can be exercised by marine enforcement officers. 
Where an officer suspects that an offence may have been committed, the officer may seize and remove 
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(and detain) anything found on the premises. The officer can also take copies of or extracts from any 
document/material or record found on the relevant premises. Subsection (5) limits the power so that it 
does not allow an officer to remove any document/material that is required by law to be kept on the 
premises, such as vessel registration papers. However, subsection (6) allows such items to be seized 
when a vessel is in port. Subsection (7) prevents an officer seizing an item which is subject to legal 
privilege. 

Section 126 - Further provision about seizure 

178. Section 126 provides further regarding seizure. Subsections (1) and (2) give officers powers to 
seize and remove things which are kept in a container. This includes the ability to require evidence to 
be put into a container so that it can be removed.  Subsection (3) enables officers to require that 
documents or materials are kept on the premises for safekeeping pending removal and seizure.  
Subsection (4) allows a marine enforcement officer exercising a power of inspection conferred by 
section 119, 120 or 121 to require any person in or on the relevant premises to afford such facilities 
and assistance, with respect to matters under that person’s control, as the officer considers would 
facilitate the exercise of any power conferred by section 125 or 126. Subsection (4A) provides that, 
where a marine enforcement officer reasonably believes that a person is or has been carrying on a 
relevant activity, the officer may require that person to afford such facilities and assistance, with 
respect to matters under that person’s control, as the officer considers would facilitate the exercise of 
any power conferred by section 125 or126.   

Section 127 - Retention of seized items 

179. Section 127 makes provision for the retention of items seized under section 125 and sets out the 
conditions retaining to such retention of seized items. This section allows items seized during an 
investigation to be kept for as long as is necessary for the investigation and any trial proceedings, 
unless a photograph or copy would provide sufficient evidence. 

Miscellaneous and ancillary common enforcement powers 
Section 128 - Power to record evidence of offences 

180. Section 128 sets out the power to record evidence of offences. It provides enforcement officers 
with power to use any device to take visual images of anything connected with the relevant premises 
which the officer believes is evidence in the investigation of a suspected offence. Section 128(2) 
describes what the power can be used in relation to and section 128(3) enables the officer to require a 
person who has some control in that situation to give assistance. 

Section 129 - Power to require name and address 

181. Section 129 provides a power for marine enforcement officers to require names and addresses 
where they have reason to believe that a person has committed a relevant offence.  

Section 130 - Power to require production of licence, etc. 

182. Section 130 provides a power to require the production of a licence. If the officer believes that 
someone has been undertaking an activity which needs a licence, permit, etc., the officer can require 
that person to produce that licence. Subsection (2) allows the person to produce the licence later if 
unable to do so at the time the officer demanded it. 
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Section 131 - Power to require attendance of certain persons 

183. Section 131 provides a power to require attendance of certain persons for the purpose of a marine 
enforcement officer carrying out functions where vessels or marine installations are boarded or 
premises are entered. This section applies when an officer has boarded a vessel or marine installation 
or entered any premises and needs to assemble those on the premises (for instance so that the officer 
can check identities of people present). 

Section 132 - Power to direct vessel or marine installation to port 

184. Section 132 provides a power to direct a vessel or marine installation to port. It gives enforcement 
officers the power to direct a vessel or marine installation to the port they consider to be the nearest 
convenient port and detain it there. The section only applies in situations where an officer believes that 
it would not be practical to exercise a power without first taking the vessel or marine installation to 
port and detaining it there. Section 132(2) sets out powers which enable an officer to get the vessel or 
movable marine installation (such as a jack-up rig) to the nearest convenient port. A convenient port 
may not be the nearest in terms just of distance, but may be, for example, the nearest one able to take 
the size of vessel or to provide a berth or suitable storage facilities. The officer may take the vessel or 
installation there, arrange for someone else to take it, or require the person in charge of it to take it into 
port. For instance, the officer might arrange for a local pilot to take the vessel into port. Section 132(3) 
says that, once the vessel or marine installation is in port, the officer may detain it or require the person 
in charge to do so. Subsections (4) to (6) explain that enforcement officers are obliged to issue a 
written notice of detention to the person in charge of the vessel or marine installation. The notice must 
state that that the vessel or marine installation will be detained until such time as the notice is 
withdrawn. A notice may be withdrawn by another written notice signed by any marine enforcement 
officer. 

Section 133 - Assistance, etc. 

185. Section 133 sets out the circumstances in which a marine enforcement officer may bring along 
other persons when carrying out any relevant functions. This section enables enforcement officers to 
take other people and anything necessary (including equipment and materials) to assist them in their 
duties. These powers apply wherever the enforcement officer may be. Assistants could include 
specialists (for example, a vet if the officer was inspecting wildlife legislation). Anybody brought by 
the enforcement officer to assist will be supervised or directed by the officer.  

Section 134 - Power to use reasonable force 

186. Section 134 enables marine enforcement officers (and their assistants) to use reasonable force if 
necessary in the exercise of their powers.  Reasonable force might be needed to prevent documents 
being thrown overboard, for example. 

Licensing: further enforcement powers 
Section 135 - Power to require information relating to certain substances and objects 

187. Section 135 provides a power to require information relating to certain substances and objects. It 
enables enforcement officers to require a person to give details of any substance or objects on board 
their vehicle, vessel, aircraft or marine structure. People on board can also be required to give 
information about substances or objects lost from their vehicle, vessel, aircraft or marine structure. The 
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section generally re-enacts powers in the Food and Environment Protection Act 1985. Subsections (2) 
and (3) prevent information obtained under this section from being used as evidence in a criminal 
prosecution (save for a prosecution for the offence of making a false statement, if the information 
given is found to be false). 

Duties of marine enforcement officers 
Section 136 - Duty to provide evidence of authority 

188. Section 136 sets out the circumstances in which a marine enforcement officer must produce 
evidence of authority to exercise powers under this Part. This section obliges enforcement officers who 
are exercising enforcement powers to show evidence that they have the authority to exercise the 
power. 

Section 137 - Duty to state name and purpose, etc. 

189. Section 137 deals with the duty on a marine enforcement officer to state name and purpose. 
Enforcement officers are obliged on request to state their name, the power they are intending to use 
and reason for its use.  A person assisting an enforcement officer need not give their name, but would 
need (on request) to say what power was being used and why. 

Liability of marine enforcement officers 
Section 138 - Liability of marine enforcement officers 

190. Section 138 provides as to the liability of marine enforcement officers. Enforcement officers and 
their assistants are protected from being liable in any civil or criminal proceedings for anything done 
or not done as a result of carrying out their functions. This exemption from liability does not apply 
when an enforcement officer acts in bad faith, if the act was carried out without reasonable skill or 
care, if there were no reasonable grounds for him or her to act in such manner, or if an act was 
unlawful under the Human Rights Act 1998.  

Offences in relation to marine enforcement officers 
Section 139 - Offences in relation to marine enforcement officers 

191. Section 139 sets out the circumstances in which persons may be guilty of offences in relation to 
preventing a marine enforcement officer from properly carrying out duties. This section provides 
sanctions and penalties for anyone who fails to comply with a requirement made by an enforcement 
officer, or who assaults or intentionally obstructs an enforcement officer, when the officer is carrying 
out their duties. It is an offence for anyone knowingly to provide false or misleading information in 
any particular form or material to an enforcement officer. This includes intentionally failing to disclose 
any information or materials requested for by the enforcement officer. Anyone who pretends to be an 
enforcement officer is also guilty of an offence. Offences against enforcement officers also apply 
similarly to acts in relation to their assistants. Subsection (2) provides that someone who was required 
to produce a licence under section 130 and did not do so at the time but complied with a requirement to 
produce it later, is not guilty of an offence. 
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General 
Section 140 - General 

192. Section 140 provides that the powers conferred on a marine enforcement officer in Part 6 are 
without prejudice to any powers exercisable by the officer apart from Part 6. 

Interpretation of Part 6 
Section 141 - Interpretation of Part 6 

193. Section 141 provides as to the interpretation of terms used in Part 6. 

PART 6A SEA FISHERIES  

Chapter 1: The Sea Fish (Conservation) Act 1967  
Section 141A - Extension of modifications relating to Sea Fish (Conservation) Act 1967  

194. Section 141A applies to Scotland, the modifications to the Sea Fish (Conservation) Act 1967 
made by Chapter 1 of Part 7 of, and Schedules 15 and 22 to, the Marine and Coastal Access Act 2009, 
with the exception of the modifications made by sections 194(4) and (5), 196 and 198 (3) of, and 
paragraph 1(4) of schedule 15. 

195. Section 1 of the Sea Fish (Conservation) Act 1967 enables the Scottish Ministers as regards 
Scotland to make an order to set minimum size limits for sea fish. An order under section 1 may: 
prohibit any person from landing sea fish below a specified size; prohibit the sale of sea fish below a 
specified size; and prohibit the carriage by a relevant British fishing boat of sea fish below the 
specified size. An order under section 1 may set different limits for different areas or for fish of 
different sexes and may restrict the landing by any person of parts of fish below the size limit set for 
that species.  

196. Section 1 of the Sea Fish (Conservation) Act 1967 does not currently allow for a maximum size 
limit or for a size range to be set by an order or for the carriage restrictions to apply to a vessel not 
covered by the definition of a relevant British fishing vessel or Scottish fishing boat.  

197. By applying section 194 of the Marine and Coastal Access Act 2009 to Scotland, section 141A 
amends section 1 of the of the Sea Fish (Conservation) Act 1967 as regards Scotland to provide for all 
the current powers available under orders made under that section to apply to any requirements as to 
size, rather than minimum size limits only, and for the prohibition on carriage to apply to all relevant 
British vessels. The effect of these amendments is to allow Scottish Ministers to make an order setting 
a minimum or a maximum size limit for sea fish or a size range outside which no fish may be landed, 
sold or carried.  

Regulation of nets and other fishing gear 

198. Section 3(1) of the Sea Fish (Conservation) Act 1967 enables the Scottish Ministers as regards 
Scotland to make an order in relation to relevant Scottish fishing boats applying restrictions to nets and 
other fishing gear in respect of their construction, design, material and size. An order under section 3 
may apply only in relation to fishing for specified descriptions of sea fish, specified methods of 
fishing, and specified areas or periods.  
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199. Section 3(2) provides that an order may be made to extend to nets and fishing gear carried 
within British fishery limits (excluding the Scottish zone) by Scottish fishing boats, fishing boats 
registered outside the UK and unregistered boats. (This provision is modified as regards Scotland and 
section 3(2) enables the Scottish Ministers to make an order in relation to the Scottish zone in respect 
of relevant British fishing boats or fishing boats registered in any country outside the UK or not 
registered in any country).  

200. In addition to other matters, section 3(3) and (4) provides for exemptions from the restrictions 
imposed by orders under section 3 of the Act to be made in relation to fishing boats. Section 3(5) of 
the Conservation Act creates offences for fishing in contravention of any orders made under section 3. 

201. Currently, section 3 does not allow restrictions to apply equally to persons fishing from the 
shore as they apply to persons fishing from a boat.  

202. By applying section 195 of the Marine and Coastal Access Act 2009 to Scotland section 141A 
amends section 3 so that restrictions of this type may be made by order in respect of persons fishing 
from the shore. Section 3 is also amended to create new offences for any person fishing from the shore 
in contravention of any restrictions and to allow for orders to exempt persons from the restrictions 
imposed.  

Grant of licences subject to conditions imposed for environmental purposes 

203. Section 4 of the Sea Fish (Conservation) Act 1967 Act enables Ministers (the Scottish 
Ministers as regards Scotland) to prohibit fishing by fishing boats in any specified area within the 
Scottish Zone, except as authorised by a licence. Section 4(6) of the Act provides that licences may 
authorise fishing subject to conditions.  

204. By applying section 197 of the Marine and Coastal Access Act 2009 to Scotland, section 141A 
amends section 4(6) to also allow the imposition of conditions for marine environmental purposes, as 
described.  

Power to restrict fishing for sea fish  

205. Section 5 of the Sea Fish (Conservation) Act 1967 enables the Ministers (the Scottish Ministers 
as regards Scotland) to make an order restricting fishing for sea fish of any description and by any 
method specified for any period and creates an offence where any fishing boat is used in contravention 
of such an order. Any fish caught in contravention of a restriction of an order made under this section 
must be returned immediately to the sea. An order made under this section as regards Scotland to an 
area outside the Scottish Zone may apply only to Scottish Fishing boats, and to any boat within that 
zone. 

206. Orders made under section 5 apply only to fishing boats and not to persons fishing from the 
shore. That section is amended so that orders may be made in relation to such persons. Offences are 
also created in respect of persons fishing in contravention of an order.  

207. By applying section 198(1) and (2) of the Marine and Coastal Access Act 2009 to Scotland 
section 141(A) amends section 5(1) so that orders may also be made in relation to persons fishing from 
the shore. Amendments also provide for restrictions to be made in an order to place limits on how 
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much fish a person or a fishing boat may take in any given period. Any fish caught in excess of this 
limit must be returned to the sea. The order may provide that any sea fish caught during the relevant 
period but returned to the sea as soon as the limit is exceeded do not count towards the limit imposed 
by the order in question. In addition, the amendments provide that an order which prohibits fishing for 
sea fish, or fishing for sea fish by any specified method, may require the stowage of fishing gear.  

Penalties for offences  

208. Section 11 of the Sea Fish (Conservation) Act 1967 sets the levels of fine applicable for 
persons found guilty of offences under specified sections of that Act. Offences under section 3, 4(9A) 
or 5(6) attract a fine not exceeding £5,000 on summary conviction or an unlimited fine on conviction 
on indictment. Offences under section 1, 2 or 6(5) attract a fine not exceeding the statutory maximum 
on summary conviction or an unlimited fine on conviction on indictment. By applying Section 199 of 
the Marine and Coastal Access Act 2009 to Scotland, section 141A amends section 11 to increase 
these levels of fine on summary conviction to a maximum of £50,000 or on indictment to an unlimited 
fine.  

209. Section 15 of the Sea Fish (Conservation) Act 1967 provides penalties for certain offences 
relating to the enforcement of orders under that Act by British sea-fishery officers. By applying section 
199 of the Marine and Coastal Access Act to Scotland section 141A amends section 15 to replace 
paragraph (b) of subsection (2C) with two new subsections which provide for maximum fines on 
summary conviction for the offences of obstructing or assaulting an enforcement officer in the exercise 
of his duties under section 15 of £20,000 and £50,000 respectively.  

210. Section 16 of the Sea Fish (Conservation) Act 1967 provides for the enforcement of section 2 
and orders made under section 1 of that Act. By applying section 199 of the Marine and Coastal 
Access Act 2009 to Scotland, section 141A amends section 16 to replace subsection (1A) with two 
new subsections which provide for maximum fines on summary conviction for the offences of 
obstructing or assaulting an enforcement officer in the exercise of his powers under subsection (1) of 
£20,000 and £50,000 respectively.  

Offences by directors, partners, etc  

211. By applying section 200 of the Marine and Coastal Access Act 2009 to Scotland, section 141A 
replaces section 12 of the Sea Fish (Conservation) Act 1967 is replaced by a new section 12 which 
provides that, where offences under sections 1 to 6 of that Act have been committed by a body 
corporate, any officer, as defined, of the body corporate may be found to be guilty of that offence and 
liable to proceedings and fines. Officers will be liable in this way only where the offence has been 
committed with their consent or connivance or through their neglect. Similar provision is made in 
respect of offences committed by Scottish firms (partnerships).  

Minor and consequential amendments  

212. By applying section 201 of the Marine and Coastal Access Act 2009 to Scotland, section 141A 
makes the relevant, minor and consequential amendments contained in Schedule 15 to the Sea Fish 
(Conservation Act 1967.   
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Section 142B - Modification of Section 22A of the Sea Fish (Conservation) Act 1967 

213. Section 22A of the Sea Fish (Conservation) Act 1967 provides that the 1967 Act has effect in 
Scotland subject to certain modifications. Section 142B adapts for Scotland relevant provisions of the 
Marine and Coastal Access Act 2009 (as applied by section 142A) by amending section 22A of the 
Sea Fish (Conservation) Act 1967.   

PART 7 – GENERAL PROVISIONS 

Section 142 - Crown application 

214. Section 142 makes provision as to Crown application.  The Crown is bound by the Bill but is not 
be criminally liable for any contravention. However, the Court of Session may declare unlawful any 
act or omission of the Crown which constitutes a contravention. Any provision of the Bill applies to 
persons in the public service of the Crown as it applies to other persons.   

Section 143 - Offences by bodies corporate 

215. Section 143 makes provision in relation to offences by corporate bodies. 

Section 144 - Ancillary provision 

216. Section 144 allows the Scottish Ministers to make by order such provision as will give full effect 
to the Bill or any provision of it.  An order may modify any enactment, instrument or document. 

Section 145 - Orders and regulations 

217. Section 145 contains general provisions regarding orders and regulations.  All orders or 
regulations under the Bill are to be made by statutory instrument, with the exception of orders made 
under section 58(1). 

Section 146 - Interpretation: general 

218. Section 146 sets out how certain terms used in the Bill are to be interpreted. 

Section 147 - Consequential modifications 

219. Section 147 introduces schedule 4 (which makes modifications consequential on the Bill). 

Section 148 - Commencement and short title 

220. Section 148 indicates that the provisions of the Bill (with the exception of sections 1, 2, 15, 55, 
56, 57, 94, 118, 141, 145, 146 and 148) are to come into force in accordance with orders made by the 
Scottish Ministers. 
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SCHEDULE 1 – PREPARATION, ADOPTION ETC. OF MARINE PLANS OR ANY 
AMENDMENT 

221. This schedule sets out the procedure which must be followed when preparing marine plans under 
section 3. 

Scottish Ministers to notify planning authorities of decision to prepare any marine plan 

222. Paragraph 1 places a duty on the Scottish Ministers to notify related planning authorities of their 
intention to prepare a national marine plan or a regional marine plan. Related planning authorities are 
those whose district adjoins the marine planning area in question.  Where the national marine plan or 
regional marine plans adjoins the area of sea adjacent to England or to Northern Ireland, Scottish 
Ministers must notify the Secretary of State and/or the Department of the Environment in Northern 
Ireland of their intention to prepare a marine plan. 

Interpretation 

223. Paragraph 2 defines terms used in the schedule. 

Regional marine plans to be compatible with certain other plans 

224. Paragraph 3 indicates that, when preparing or amending a regional marine plan, the Scottish 
Minsters must ensure the plan is compatible with adjacent regional marine plans and any development 
plans in the adjacent terrestrial environment.  

Statement of public participation 

225. Paragraph 4 concerns the preparation and publication of a “Statement of Public Participation” 
(SPP).  This will set out how the Scottish Ministers intend to involve interested parties in the 
preparation of a national marine plan or regional marine plan. 

Further provision about content of an SPP 

226. Paragraph 5 states that the SPP must contain a timetable for the various stages of preparing the 
marine plans or amendments, including how and when representations about the consultation draft 
should be made.  

Review and revision of an SPP 

227. Paragraph 6 states that the Scottish Ministers must keep the SPP under review and amend it when 
necessary to ensure that it meets requirements.  If the SPP is revised, it must be published as revised. 

Advice and assistance  

228. Paragraph 7 allows the Scottish Ministers to seek advice or assistance from anyone with relevant 
expertise when preparing marine plans.  It also allows them to convene advisory and consultative 
groups to assist in developing and consulting on a draft marine plan.  
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Matters to which Scottish Ministers are to have regard in preparing marine plans 

229. Paragraph 8 sets out a non-exhaustive list of matters to which the Scottish Ministers must have 
regard in preparing a marine plan.  These include conformity of marine plans with any marine policy 
statement currently in effect for the Scottish marine area unless relevant considerations indicate 
otherwise, compatibility with adjacent plans, the results of the review required under section 7, the 
SPP, any representations with regard to the content of the plan, and the powers and duties of the 
Crown Estate Commissioners.     

Preparation and publication of a consultation draft 

230. Paragraph 9 requires the Scottish Ministers to prepare a consultation draft of the relevant marine 
plan and publish it so that interested parties are aware of it and may make representations about it. 

Representations about a consultation draft 

231. Paragraph 10 allows any person to make representations on the consultation draft in accordance 
with the SPP.  The Scottish Ministers must consider the representations when forming the final text of 
a marine plan.  

Independent investigation 

232. Paragraph 11 requires the Scottish Ministers to consider holding an independent investigation 
into a draft marine plan to look in more detail at the representations made during the consultation 
period.  Paragraph 11(2) details the factors the Scottish Ministers should have regard to when 
considering whether to carry out an independent investigation. The independent person appointed will 
consider the representations and make recommendations (which are to be published by the Scottish 
Ministers).  

Matters to which Scottish Ministers are to have regard in settling text with a view to adoption 
etc. 

233. Paragraph 12 details the matters that the Scottish Ministers must have regard to when deciding to 
adopt and publish a marine plan.  These include any recommendations made, and the reasons for them 
given, by any independent investigator appointed under paragraph 11. 

Laying settled text of draft national marine plan before the Parliament 

234. Paragraph 13 requires the Scottish Ministers to lay a copy of the draft national marine plan before 
the Scottish Parliament to give it the opportunity to pass resolutions about the draft.  The period for 
Parliamentary consideration is 40 days beginning on the day on which a copy of the draft plan is laid 
before the Parliament.  The Scottish Ministers must lay a statement in response to any resolution of the 
Parliament. 

Adoption and publication of marine plan 

235. Paragraph 14 sets out the process for the adoption and publication of a marine plan in its final 
form.  The Scottish Ministers adopt a marine plan by making the decision to publish it.  Paragraph 
14(3) allows the Scottish Ministers to make changes to a draft marine plan prior to adoption.  
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However, the Scottish Ministers must detail any changes made and the reasons for them. If any 
recommendations by an independent investigator have not been implemented, Ministers must state the 
reasons for this.  The Scottish Ministers must lay a copy of the adopted national marine plan before the 
Parliament as soon as possible. 

SCHEDULE 2 – FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 
(MARINE LICENSING) 

Interpretation 

236. Paragraph 1 states that “civil sanction” means a fixed or variable monetary penalties. 

Fixed monetary penalties: other sanctions 

237. Paragraph 2 indicates that the imposition of a fixed monetary penalty removes the person's 
liability to criminal prosecution for the relevant offence in respect of the act of non-compliance in 
question.  Liability to criminal prosecution is also removed if the person has discharged their liability 
to a fixed monetary penalty within a time period set under section 38(2)(b). 

238. The Scottish Ministers cannot issue a compliance or remediation notice as well as a fixed 
monetary penalty to a person for the same offence. 

Variable monetary penalties: other sanctions 

239. Paragraph 3 indicates that the imposition of a variable monetary penalty removes the person's 
liability to criminal prosecution for the relevant offence in respect of the act of non-compliance in 
question.  

240. The Scottish Ministers cannot issue a compliance notice and a variable monetary penalty to a 
person for the same offence. 

Combination of sanctions 

241. Paragraph 4 indicates that the Scottish Ministers can only combine sanctions for the same offence 
in certain ways. In addition to the combinations prohibited by paragraphs 2 and 3, they cannot take the 
following action in relation to the same offence: 

(a) impose a fixed monetary penalty where a variable monetary penalty has been imposed; 

(b) impose a variable monetary penalty where a fixed monetary penalty has been imposed; 

(c) impose a variable monetary penalty or stop notice where the person has discharged liability for 
a fixed monetary penalty under section 38(2)(b); 

(d) impose a fixed monetary penalty where a stop notice has been issued; 

(e) issue a stop notice where a fixed monetary penalty has been imposed. 
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All other permutations are possible.  

Monetary penalties 

242. Paragraph 5 allows an order made under section 37 or 39 to make provision for discounts for 
early payment of a monetary penalty and for the payment of interest or a financial penalty for late 
payment of the original penalty.  The total amount of any late payment penalty must not exceed the 
total amount of the penalty imposed.  

243. This paragraph also provides as to the enforcement of unpaid penalties (and any interest or late 
payment charges) through the civil courts. It allows an order to create a process of recovery by treating 
the penalty as if it were payable under a court order.  

Recovery of expenses 

244. Paragraph 6 allows an order under section 39 to include requirements that a person on whom a 
variable monetary penalty has been imposed must pay the costs the Scottish Ministers have incurred 
up to the point of imposing that penalty.  Such costs may include investigation costs, administration 
costs, and costs of obtaining expert advice. A person receiving a notice for payment may appeal 
against its imposition and the amount required to be paid. 

Appeals 

245. Paragraph 7 enables any order under section 37 or 39 to make detailed provision regarding an 
appeals mechanism. Paragraph 7(1) and (2) outlines the powers which may be conferred on the person 
hearing appeals.  

Consultation  

246. Paragraph 8 indicates that, if the Scottish Ministers intend to make an order under section 37 or 
39, they must consult with appropriate persons and such organisations as they consider represent the 
interests of persons substantially affected by the proposals.  

247. If, as a result of the consultation exercise, there are substantial changes to any part of the 
proposals, the Scottish Ministers are required to undertake further consultation on the revised 
proposals. 

Guidance as to use of civil sanctions  

248. Paragraph 9 indicates that the Scottish Ministers may not make an order enabling the imposition 
of fixed or variable monetary penalties, unless they have published guidance in relation to the use of 
these powers.  The Scottish Ministers may be required to consult specified persons before publishing 
or revising the guidance on penalties.  The Scottish Ministers must have regard to the guidance on 
penalties when carrying out their functions.  The guidance on penalties must contain information about 
the circumstances in which a sanction is likely to be imposed (or may not be imposed) and the person’s 
rights of appeal.  
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Guidance as to enforcement of offences  

249. Paragraph 10 requires that, where the Scottish Ministers make an order enabling the imposition of 
fixed or variable monetary penalties, they must prepare and publish guidance regarding the manner in 
which the offence to which the power relates is to be enforced.  

250. The Scottish Ministers may revise their guidance periodically. The Scottish Ministers must 
consult with such persons as they consider appropriate before publishing or revising the guidance.  

Publication of enforcement action 

251. Paragraph 11 indicates that any order made under section 37 or 39 establishing a civil sanction 
regime must make provision for the publication of certain information relating to enforcement actions. 
The information is listed in paragraph 11(2). 

Disclosure of information  

252. Paragraph 12 permits those listed in sub-paragraph (2) to disclose information to the Scottish 
Ministers. Information may only be disclosed for the purposes of the Scottish Ministers exercising one 
of the powers relating to the issue of fixed and variable monetary penalties. 

SCHEDULE 3 – WARRANTS ISSUED UNDER SECTION 122 

253. This schedule sets out the procedures for applying for a warrant for a marine enforcement officer 
to enter a dwelling, rules about executing the warrant and other safeguards. 

SCHEDULE 4 – CONSEQUENTIAL AMENDMENTS  

Part 1 - Marine Licensing 

254. Paragraph 1 repeals Part II and section 49(2A) of the Coast Protection Act 1949.  This is required 
to be repealed as it becomes part of the single marine licence. 

255. Paragraph 2 repeals section 36 of the Merchant Shipping Act 1988.   

256. Paragraph 3 repeals section 99(4) and (5) of the Energy Act 2004. 

Part 2 - Marine Protection and Enhancement: the Scottish Marine Protection Area 

257. Paragraph 4 repeals section 1 of the Protection of Wrecks Act 1973 – this allows for the 
designation of wrecks of historical, archaeological or artistic importance and for it to be an offence to 
carry out certain activities within a protected area without a licence.  Repeal of section 1 is proposed in 
Scotland because the new powers in the Bill to establish Marine Protected Areas in Scotland’s 
territorial waters are to supersede the existing powers available to Scottish Ministers under the 
Protection of Wrecks Act 1973. 

258. Paragraph 5 repeal the provisions in the Wildlife and Countryside Act 1981 allowing the 
establishment of marine nature reserves (MNRs) and the making of byelaws for their protection. This 
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is because the new powers in the Bill to establish marine protection areas make the powers to establish 
MNRs outdated. No MNRs have been established in Scotland since the power to create them was 
made in the 1981 Act. 

259. Paragraph 6 repeals section 3(2)(b) of, and paragraph 6 of Schedule 1 to, the Territorial Sea Act 
1987. 

260. Paragraph 7 repeals paragraph 65(4) and (10) of Schedule 16 to the Local Government (Wales) 
Act 1994. 

261. Paragraph 8 repeals paragraph 125(3) of Schedule 13 to the Local Government etc. (Scotland) 
Act 1994. 

262. Paragraph 9 repeals paragraph 11(3) of schedule 7 to the Water Industry (Scotland) Act 2002. 

Part 3 – Sea Fisheries 

263. Paragraph 10 makes amendments to the Sea Fisheries Act 1968. 

264. Paragraph 11 makes modifications to the Fisheries Act 1981 in consequence of the changes to 
the Sea Fish (Conservation) Act 1967 in Part 6A of the Bill. 

265. Paragraph 12 repeals paragraph (b) of section 5 of the Sea Fish (Conservation) Act 1992 in 
consequence of modifications made in Part 6A of the Bill. 

266. Paragraph 13 repeals provision in the Criminal Justice and Public Order Act 1994. 

SCHEDULE 5 – INDEX 

267. This schedule is an index of terms used across the Bill and defined in various provisions.  It also 
contains a list of the provisions where the meanings of the terms listed there can be found. 

1044



This document relates to the Marine (Scotland) Bill as amended at Stage 2 (SP Bill 25A)  
 
 

SP Bill 25A–DPM 1 Session 3 (2010) 

 
 

MARINE (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Marine (Scotland) Bill.  This 
Memorandum describes provisions in the Bill conferring power to make subordinate legislation 
which were either introduced to the Bill or amended at Stage 2.  The Memorandum supplements 
the Delegated Powers Memorandum on the Bill as introduced. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 17(3) – Powers to amend section 17(1) so as to add or remove any activity from the 
list of licensable marine activities 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 
2. This provision allows the Scottish Ministers to respond to changing developmental needs 
within the marine environment by either adding to the list of licensable marine activities or 
removing activities which are considered no longer to need a licence or are no longer carried out.  
Subsection (4) was inserted into section 17 at Stage 2.  This provision requires the Scottish 
Ministers to have regard to the need to protect the environment, the need to protect human 
health, the need to prevent interference with legitimate uses of the sea and other relevant matters 
before making an order under section 17(3). 

Reason for taking power 
3. The developmental needs within the marine environment are likely to change over time 
and it is important to have the flexibility to be able to add or remove activities to or from the list 
while considering the need to protect the environment, the need to protect human health, the 
need to prevent interference with legitimate uses of the sea and other relevant matters    It is 
therefore appropriate to delegate the power to subordinate legislation.     

Choice of procedure 
4. The addition or removal of licensable marine activities is likely to be of great interest to 
stakeholders.  Many developments in the marine environment require considerable investment 
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and the process of achieving a licence can also be costly.  It is therefore appropriate that any 
order should be subject to an affirmative resolution of the Parliament. 

Section 17A – Pre-application consultation:  preliminary 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
5. Section 17A allows the Scottish Ministers to prescribe by regulations classes or 
descriptions of licensable marine activities which will be subject to pre-application consultation. 

Reason for taking power 
6. A pre-application consultation process for large or controversial projects will identify any 
likely problems at an early stage.  This could reduce costs for both applicants and Government 
by engaging with stakeholders earlier thus identifying any objections, preventing unrealistic 
projects moving forward or identifying conditions to be met for the application to be suitable.  
As it will be only certain projects which will be subject to a pre-application consultation process, 
definition of these projects under secondary legislation is appropriate.     

Choice of procedure 
7. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 17B – Pre-application consultation: compliance 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
8. Section 17B allows the Scottish Ministers to require by regulations that specified persons 
are notified and that specified persons are consulted as respects a proposed application for those 
projects falling within classes and descriptions prescribed under section 17A.  The regulations 
may allow the notification and consultation to differ for different cases or classes of cases or for 
different parts of the marine area. 

Reason for taking power 
9. A pre-application consultation process for large or controversial projects will ensure 
stakeholder engagement early in the application process.  This could reduce costs for both 
applicants and Government by identifying any objections early which could either result in the 
project not going ahead or compromises being made so that the project could go ahead.  As it 
will be only certain projects which will be subject to a pre-application consultation process, the 
process which the prospective applicants must undertake is more appropriately defined under 
secondary legislation.  
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Choice of procedure 
10. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 17C – Pre-application consultation:  report 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
11. Section 17C requires the Scottish Ministers to prescribe by regulations the form of the 
report that applicants must prepare with regards to steps they have taken to comply with section 
17B. 

Reason for taking power 
12. A pre-application consultation process for large or controversial projects will identify any 
likely problems at an early stage.  This could reduce costs for both applicants and Government 
by engaging with stakeholders earlier thus identifying any objections, preventing unrealistic 
projects moving forward or identifying conditions to be met for the application to be suitable.      
As it will be only certain projects which will be subject to a pre-application consultation process, 
the form of the report which the prospective applicants must prepare is more appropriately 
specified under secondary legislation.     

Choice of procedure 
13. This provision is an efficiency measure to assist major projects during the application 
process and as such it was felt appropriate for the regulations to be subject to negative resolution. 

Section 24(1) – Power to specify activities which will not need a marine licence 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 
14. This provision allows the Scottish Ministers by order to exempt certain activities from the 
need to obtain a marine licence.  Any exemption may be unconditional or dependent on 
conditions specified in the order being satisfied.  Subsection (3A) was inserted into section 24 at 
Stage 2.  This provision requires the Scottish Ministers to have regard to the need to protect the 
environment, the need to protect human health, the need to prevent interference with legitimate 
uses of the sea and other relevant matters before making an order under section 24(1). 

Reason for taking power 
15. Activities and the methods of carrying out activities within the marine environment will 
change over time.  It is therefore appropriate to have the flexibility to exempt activities which are 
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considered not to require a licence while considering the need to protect the environment, the 
need to protect human health, the need to prevent interference with legitimate uses of the sea and 
other relevant matters.  Certain activities may not be harmful if carried out in a certain manner 
and so it is also appropriate that activities can be exempted if carried out in a manner prescribed 
by order.   

Choice of procedure 
16. It is possible that some of the activities to be exempted will be of major importance to the 
marine environment and stakeholders will have considerable interest in the outcome.  It was 
therefore considered appropriate to require an affirmative resolution of the Parliament. 

Section 27(1C) – Provision for applications under section 36 of the Electricity Act 1989 and 
application for a marine licence to be considered together 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
17. This provision allows the Scottish Ministers by order to provide a single process where 
an application made under section 36 of the Electricity Act 1989 and an application for a marine 
licence are made in respect of the same activity. 

Reason for taking power 
18. The procedural arrangements set out within (or determined under) Part 3 of the Bill for 
applying for a marine licence can be disapplied when the application in question is to be 
considered alongside an application (in respect of the same activity) for a consent under section 
36 of the Electricity Act 1989.  This is in order to simplify and streamline the licensing process.  
Secondary legislation is appropriate for setting out the details of the single process.   

Choice of procedure 
19. As this is mainly a procedural measure to simplify and streamline the licensing process it 
is considered appropriate to apply negative resolution procedure. 

Section 85(2A) – Provision for the defence in section 85(2), which relates to sea fishing, to 
be removed or restricted 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument    
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 
20. This provision provides that Scottish Ministers may by order remove or restrict the 
application of the defence provided by section 85(2). 
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Reason for taking power 
21. Section 85(2) provides a defence for offences under sections 83 or 84, which relate to 
Nature Conservation and Historic MPAs.  This defence is that the act in question was done for 
the purposes of, or in the course of, or in connection with, sea fishing, and that the effect of the 
act on the protected feature or asset could not reasonably have been avoided. 

22. This defence was thought necessary because of the Common Fisheries Policy, and related 
bilateral agreements between the UK and other EU Member States regarding traditional fishing 
rights.  

23. However, the CFP is currently under review, and the defence under section 85(2) may 
prove to be unnecessary.  In such a case it may be desirable that the defence under 85(2) is 
removed, or its application restricted.  

Choice of procedure 
24. It is thought right that the removal or restriction of the defence in section 85(2) (which 
could impact on a major Scottish industry) should be subject to scrutiny by affirmative 
procedure. 

Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument  
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
25. Section 1 of the Sea Fish (Conservation) Act 1967 enables Scottish Ministers to make an 
order to set a minimum landing size for sea fish.  Section 141A amends section 1 to allow for the 
setting of a minimum or a maximum size limit for sea fish or a size range outside which no fish 
may be landed, sold, or carried.  

Reason for taking power  
26. The power improves existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks.  It is already available elsewhere in the UK.  

Choice of procedure 
27. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.    
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Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
28. Section 3 of the Sea Fish (Conservation) Act 1967 enables Scottish Ministers to make an 
order applying restrictions to nets and other fishing gear in respect of their construction, design, 
material and size.  Section 3 does not, however, allow restrictions to apply equally to persons 
fishing from the shore as they apply to persons fishing from a boat.  Section 141A amends 
section 3 so that restrictions can be made by order in respect of persons fishing from the shore. 

Reason for taking power  
29. The power improves existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks. It is already available elsewhere in the UK.  

Choice of procedure 
30. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.   

Section 141A - Extension of modifications relating to the Sea Fish (Conservation) Act 1967 
(Power to make an order under Section 1 of the Sea Fish (Conservation) Act 1967 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

31. Section 5 of the Sea Fish (Conservation) Act 1967 enables Ministers to make an Order 
restricting fishing for sea fish of any description and by any method specified and for any period, 
and creates an offence where any fishing boat is used in contraventions of such an order.  Section 
141A amends section 5, so that an order may also be made in relation to persons fishing from the 
shore. Amendments are also made to place limits by order on the amount of fish a person or a 
fishing boat may take in a given period.  In addition, an order which prohibits fishing, or fishing 
by a specified method, may require the stowage of fishing gear. 

Reason for taking power  
32. The powers improve existing provisions for managing sea fisheries to help achieve or 
maintain sustainable stocks.  They are already available elsewhere in the UK.  

Choice of procedure 
33. Negative resolution of the Parliament is consistent with the procedure already adopted for 
orders made under the Sea Fish (Conservation) Act 1967.  
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Remit and membership 
 

 
Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter; 
 
(iii) Pension or grants motion as described in Rule 8.11A.1; 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
 
Membership: 
 
Jackson Carlaw 
Margaret Curran 
Bob Doris 
Helen Eadie 
Rhoda Grant 
Ian McKee (Deputy Convener) 
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SL/S3/10/R8 

 

 
 

Subordinate Legislation Committee 
 

8th Report, 2010 (Session 3) 
 

Marine (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 26 January 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Marine (Scotland) Bill as 
amended at Stage 2.  The Committee submits this report to the Parliament under 
Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  The Committee considered the powers set out in the supplementary 
DPM. 

Delegated Powers Provisions 

3. The Committee considered all the powers as set out in the supplementary 
DPM and is content with sections: 17(3), 17A, 17B, 17C, 24(1), 27(1C), 59(1A) 
and 85(2A).   

Section 29(1) - Power to make provision for any person who applies for a 
marine licence to appeal against a decision made under section 22; and 

Section 52(1) - Power to make provision for any person to whom a notice 
listed in subsection (2) is issued to appeal against that notice 

4. The Committee accepts that the details of appeal procedures can be left to 
subordinate legislation, provided that the core elements or outline of any appeals 
mechanism are established in the Bill.  It is acknowledged that details of appeals 
procedures may require to be adjusted in the light of experience.  However, there 
is no substantive provision for appeals in the Bill, only a requirement for an 
appeals mechanism to be put in place by regulations.  The Committee considers 
that that is neither sufficient nor appropriate.   

                                            
1 Supplementary Delegated Powers Memorandum

SP Paper 379 1 Session 3 (2010) 
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5. While the Committee would not anticipate that detailed rules of procedure 
would be set out in primary legislation, it would expect the appeal body to be 
specified in the Bill.  Provision should also be made in the Bill for matters such as 
the grounds of appeal, the legal consequences of an appeal being initiated, and 
the jurisdiction and powers of the appellate body.   

6. The Committee acknowledges that the Parliament will be able to scrutinise 
an affirmative instrument, but the scrutiny afforded by affirmative procedure is not 
the same as that afforded by primary legislation.  The Committee notes that the 
Bill prevents the licensing regime from coming into force until an appeals 
mechanism is in place, but the Committee cannot examine the appeals 
mechanism at this stage. 

7. The Committee expresses dissatisfaction that important elements of 
the appeal regime are not expressed in primary legislation.  However, the 
Committee accepts that affirmative procedure affords a reasonable degree 
of Parliamentary control. 

Section 141A - Extension of modifications relating to the Sea Fish 
(Conservation) Act 1967  

Powers to make an order under Sections 1, 3 and 5 of the Sea Fish 
(Conservation) Act 1967 
8. The Committee considers that the drafting is complex. The Committee notes 
that to understand the position proposed in the Bill it is necessary to read the Sea 
Fish (Conservation) Act 1967, which has been significantly amended.  

9. The Committee notes that none of these powers is a new power as such, but 
is a refinement which broadens the scope of an existing power available to the 
Scottish Ministers.  The Committee considers that the increased scope of each 
power is not significant in the overall context of the power or the purpose of the 
relevant provision.  The Committee considers that the scope of each power is 
limited to what is specified in the provision and agrees that each of these “new” 
powers may properly be considered as a fine tuning of existing powers for a 
legitimate purpose.  The Committee is therefore content with each of these powers 
in principle. 

10. The Committee notes that the supplementary DPM states that negative 
procedure is applicable in each case.  However, the Committee considers that that 
is not the case.  The relevant procedures are set out in section 20 of the 1967 Act.  
Section 20(2) provides that any power conferred by sections 1, 3 or 5 is 
exercisable by statutory instrument.  Section 20(3) provides that orders under 
sections 1 or 3 require to be laid before Parliament.  They are not subject to any 
Parliamentary procedure.  Section 20(5) provides that an order under section 5 is 
subject to negative procedure, but section 20(6) provides that where an order 
under section 5(1) is made so as to have effect in relation to salmon or migratory 
trout (whether or not it is made so as to have effect in relation to any other type of 
fish), it is subject to affirmative procedure. 

11. The Committee notes that the applicable procedures have not changed in 
consequence of the amendments at Stage 2.  The Committee notes that what is 

 2
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stated in the supplementary DPM with respect to sections 1 and 3 is incorrect and 
that what is stated in the supplementary DPM with respect to section 5 has to be 
qualified as set out above.  

12. The Committee reports that it is content with the amendments to the 
powers in sections 1, 3 and 5 of the Sea Fish (Conservation) Act 1967 in 
consequence of section 141A and 141B of the Bill in principle. The 
Committee notes that, contrary to what is stated in the Delegated Powers 
Memorandum, the powers are subject to no procedure, no procedure and 
negative procedure respectively, with the qualification that any order under 
section 5(1) which has effect in relation to salmon or migratory trout is 
subject to affirmative procedure.   

13. The Committee also considers that the complexity of the drafting 
seriously inhibits transparency and understanding of the scope of the 
powers, by whom they are exercisable and the Parliamentary procedure to 
which they are subject in their application to Scotland. 

 3
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

MARINE (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR RURAL AFFAIRS AND 
THE ENVIRONMENT 

 
 
MARINE (SCOTLAND) BILL – STAGE 2 COMMITMENTS 
 
I would like to take this opportunity to thank the Committee for its consideration of the Marine 
(Scotland) Bill at Stage 2. 
 
Throughout the Stage 2 sessions I made a number of commitments in response to matters 
raised by Committee members, Robin Harper and Stuart McMillan. These included the 
provision of guidance and of further information on matters of concern and on amendments 
to be brought forward by the Scottish Government at Stage 3. The purpose of this letter is to 
provide the further information requested. On matters raised by Stuart McMillan and Robin 
Harper, I have also provided direct responses. 
 
Activities below specified threshold of environmental impact 
 
I indicated to the Committee that I would keep them informed of the progress of the 
registration process provided for in section 25.  This is at an early stage of development.  
Marine Scotland is holding discussions with SEPA and will extend those discussions wider 
as necessary to set out the structure and possible thresholds for the new registration regime. 
These discussions include consideration of each of the licensable activities and how they 
may be categorised in the new registration regime. 
 
Karen Gillon raised the scenario of numerous outlet pipes around a sea loch and the 
possible cumulative impacts of the discharge.  The discharges which are a major risk to the 
environment and which have the most influence in terms of cumulative impacts are those 
which are controlled by SEPA under the Water Environment (Controlled Activities) (Scotland) 
Regulations 2005 (SSI 2005/348). 
 
Applicants apply to SEPA for a discharge consent and then once they have that in place, 
contact Marine Scotland for a construction licence for the outlet pipes. When they apply to 
Marine Scotland we will consider both the navigational and environmental risks. We will also 
keep a register of activities and through risk assessments, and where necessary modelling 
the impacts, we will update our assessment of areas at risk including the potential for 
cumulative impacts. It should be understood that the current licensing regimes already 
address cumulative impacts so this is not an additional requirement brought about by this 
new legislation. 
 
Legitimate Uses of the Sea 
 
Peter Peacock asked if anything further could be done to clarify the meaning of ‘legitimate 
use of the sea’.  My original response is on record.  I am not sure there is much else I can 
do.  But I will repeat that ‘legitimate use of the sea’ is an historical term which goes back to at 
least 1972 when it was used in the London Convention on dumping at sea.  The term is 
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mentioned in the United Nations Convention on the Law of the Sea (UNCLOS) 1982 (Article 
1(4)) and in the Convention for the Protection of the Marine Environment of the North-East 
Atlantic 1992 (OSPAR Convention) (Article 2(a)) and in various pieces of marine legislation.  
“Legitimate use of the sea” is not defined as it was considered that it would be difficult to list 
all legitimate uses of the sea.  The term is used in a number of sections in the Bill and would 
cover not only the concept of safety of navigation but activities such as fishing, offshore wind 
farms, sea disposal operations and so on. 
 
Appeals against marine licensing decisions, notices and monetary penalty notices 
 
Karen Gillon put forward amendments to detail where an appeal would be considered with 
regards to monetary penalties.  Helpfully, she agreed to withdraw the amendments when I 
indicated that I would put forward an amendment at Stage 3 to detail the appellate body for 
not just the monetary penalty notices but for appeals against licensing decisions under 
section 29 and appeals against notices under section 52. 
 
The Scottish Government has considered a number of options for the hearing of marine 
appeals and in particular we considered the Directorate of Planning and Environmental 
Appeals and an independent individual external to government.  We have concluded, 
however, that the best option is for appeals to go to the sheriff court.  I will put forward 
amendments to this effect. 
 
Notice to designate Marine Protected Area 
 
Peter Peacock put forward an amendment, 180, which sought to ensure that Scottish 
Ministers, when publishing notice of a proposal to designate an MPA, did so a minimum of 
12 weeks before the date on which the order is intended to be made. I opposed this 
amendment but agreed to looked further at this matter. 
 
Publishing notice of a proposal to designate an MPA is closely connected with the 
consultation on that designation. The publication of notice would constitute the start of the 
consultation period. As a matter of Scottish Government policy 12 weeks is the usual time 
period for consultation. I am happy to ensure that this is reflected in the guidance notes 
which we are currently drafting on the MPA designation. However, for a number of reasons I 
prefer not to make this a specific requirement in legislation. Firstly, it is not generally the 
practice to set out the length of consultation periods in statute and I see no particular reason 
to do something different here. 
 
Secondly, there may be circumstances where a 12-week consultation period would be 
problematical – for example, where a rare species was discovered which was in need of 
urgent protection.  Section 67 of the Bill does allow for urgent designation (without any prior 
consultation) but I think that it would be unreasonably inflexible to have the options only of a 
12-week consultation or no consultation at all. 
 
I can assure the Committee that my officials will work with key stakeholders, for instance the 
marine renewables industry, to produce guidance on appropriate time periods governing the 
publication of notices under section 65 and corresponding consultation. 
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On a  more general note, I think it might be useful at this point if I were to clarify the 
relationship between Marine Protected Area designation and marine conservation orders, 
and the carrying out of work explicitly under licence from a public authority. 
 
Section 85(1)(b) provides a defence in relation to the offence of damaging an MPA, or 
contravening an MCO, where an act was expressly authorised by a public authority or was 
necessarily incidental to an act so authorised. 
 
However section 74(4)(a) allows an MCO to provide that the defence in section 85(1)(b) 
won’t apply to the offences of contravening that particular MCO or damaging the features or 
assets of the MPA in question. This means that where there is a perceived need, an MCO 
can be made which includes a dissapplication of the section 85(1)(b) defence. 
 
This is thought desirable because, although public authorities have various duties under the 
Bill with regard to MPAs, Marine Scotland has an overarching responsibility for Scotland’s 
seas. There may be instances where urgent marine protection is needed and that is why this 
power of intervention is needed. MCOs are subject to annulment by the Parliament and I 
believe that this is an adequate check on Scottish Ministers’ powers to intervene in this 
manner. 
 
Representation by persons materially disadvantaged by a marine conservation order 
 
I refer now to section 79 of the Bill, which makes provision for representations and hearings 
in relation to proposed MCOs. Karen Gillon brought forward amendment 236 which sought to 
introduce a duty on Scottish Ministers to allow representations by any person who considers 
their economic position could be materially disadvantaged as a result of the MCO. Karen 
Gillon agreed not to press her amendment and I indicated that I would provide more 
information on how the existing provisions in the Bill will be implemented. 
 
I remain of the opinion that a provision along the lines of amendment 236 could be used 
vexatiously. Also, since such an amendment would leave it to each individual to decide 
whether their economic interest was materially disadvantaged, there would be no objective 
assessment of whether material disadvantage was actually likely. 
 
My officials are currently preparing guidance on how MPA and MCO powers will be used. I 
will ensure that this includes guidance on the application of section 79. Where an urgent 
MCO has been put in place, I fully intend that any person carrying out a licensed activity, and 
who believes they are materially affected by the MCO, will have the opportunity to make 
representations to Scottish Ministers as soon as is reasonably possible. 
 
I should remind Committee once more that MCOs, even urgent MCOs, are subject to 
annulment by the Parliament. 
 
Assessment of the impact of restriction and prohibition of activities 
 
Liam McArthur’s amendment 238 sought to impose certain further duties in relation to the 
MCO process. It has always been my intention that socio-economic factors could be taken 
into account when making MCOs. Also, as I’ve indicated on several occasions, the intention 
is that MCOs will only be made where they are absolutely necessary and where other 
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measures, such as voluntary measures, management schemes, or public authority duties, 
are not thought sufficient for the type of management restriction that is required. 
 
As to the effects of the MCOs on socio-economic matters and displacement, all these factors 
will of course be considered before making an MCO. I would prefer to let Marine Scotland 
use its judgement to consider the effects of displacement where appropriate, rather than 
have an inflexible duty in legislation. I have always supported the view of the Sustainable 
Seas Task Force, which is that there should be a presumption of use of sites unless there is 
a good reason to specify otherwise. 
 
Because of the complexity of the marine environment and socio economic factors , the exact 
effects of any MCO cannot be predicted with complete certainty. Flexibility is therefore 
needed to learn from experience and amend or revoke MCOs, and the Bill provides this. 
What I can do is reassure the Committee that decisions on MCOs will be based on the best 
available science and evidence, and this will be made explicit in the guidance. 
 
Marine Management Schemes 
 
Bill Wilson put forward amendment 168, which sought a marine management scheme for 
every MPA. As I said at the time, a management scheme is only one of several tools that 
can be used to achieve the objectives of an MPA. It will not always be necessary and will not 
always be the best tool. Guidance on MPA designation is currently being drawn up, and I 
have instructed my officials to ensure that within this is guidance on what should be 
published alongside an MPA order. This will ensure that the objectives of any proposed MPA 
are clear to the public. 
 
Marine Protected Areas – exceptions to offences 
 
Scottish Government amendment 77 concerned the removal (in line with a similar 
amendment to the UK Bill) of the sub-paragraph which provided a defence to a section 82, 
83 or 84 offence where the act in question was done for the purpose of preventing damage 
to any vessel or its cargo. The Committee voted in favour of this amendment. 
 
Karen Gillon raised a point of concern about the removal of this defence in relation to a ship 
master’s ability to take the most appropriate action to prevent environmental damage – for 
instance, in the case of a ship that was leaking oil. 
 
Where a ship is damaged and leaking oil, whether an offence has been committed will 
usually be a matter for merchant shipping legislation. The defence which was removed 
(section 86(1)(a)(iii)) dealt with the narrow situation of preventing damage to any vessel or its 
cargo. As I said at the time, it was removed because in my view, which is similar to that of 
the UK Government, the prevention of damage to ships and their cargo is the responsibility 
of ship owners and masters, and it is their responsibility to ensure that they are properly 
insured against loss. 
 
Regard for social and economic consequences in designating a Historic MPA 
 
In response to Stuart McMillan’s amendment 207, I undertook to forward provisional policy 
for the designation and management of Historic Marine Protected Areas. I have enclosed a 
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draft and refer you in particular to the policies in section 3 and the annex (guidance on the 
determination of national importance for marine historic assets). 

The development of the Historic MPA provisions and policies followed public consultation in 
March 2008. Since then we have updated the draft policies to take account of publication of 
Our Seas, a Shared Resource, UK High Level Marine Objectives and discussions with 
stakeholders from the built environment sector and industry. The current draft is based on 
the version of the Bill introduced to Parliament and will be amended to reflect lessons 
learned in Parliament and discussions on the development of a UK Marine Policy Statement. 
Our intention would be to publish finalised policies within the Scottish Historic Environment 
Policy (SHEP) in due course following enactment of the Bill - the SHEP sets out the policy 
context for Scotland’s historic environment as a whole (the current version is available at 
http://www.historic-scotland.gov.uk/shep-publications.pdf). 

Operational strategy and priorities for Historic MPAs will be developed in due course but it is 
not Scottish Ministers’ intention to increase substantially or rapidly the number of designated 
marine historic assets. Since 1973, a total of 15 underwater wrecks in Scotland’s waters 
have been the subject of statutory heritage protection, a very small proportion of the known 
resource. In the first instance, we would consider these assets for transfer to the new 
designation so that they can benefit from the more effective management approaches 
contained in the Bill. Beyond this, we currently envisage a gradual increase in designations 
as our knowledge improves and we move to be able to apply designation to historic assets 
other than wrecks. As to what this might mean, the SHEP consultation gave a tentative 
estimate of 15 designations during the next decade. However, it is clearly important that we 
do not see this estimate as a barrier to future use of the Historic MPA designation, 
particularly if improvements in knowledge bring to light new discoveries of national and even 
of international importance. 
Occasionally it may be desirable to designate a Historic MPA around a group of historic 
assets but for the most part we envisage that Historic MPAs would be small in size - 
focussed around specific historic assets - and therefore largely avoidable by industry. This 
has generally been our experience under the Protection of Wrecks Act 1973  - Scotland’s 
eight designated wrecks have circular protected areas of between 50 and 250 metres in 
radius.  
 
Common enforcement powers 
 
Stuart McMillan introduced 2 amendments, 265 and 295, concerning enforcement powers in 
relation to certain foreign vessels. Mr McMillan agreed not to move these amendments and I 
indicated that I would provide more information. 
 
The Bill prohibits the use of relevant powers against the vessels listed in section 117(6) 
except, in the case of third country vessels, where there is an entitlement under international 
law to exercise the powers. This is in line with the drafting of section 237 of the Marine and 
Coastal Access Act 2009 which reflects long standing arrangements underpinning 
international maritime law. 
 
The provisions provide the basis for controlling the activities of third country vessels where 
there is an agreed framework.  There are well established arrangements for such 
agreements including through the International Maritime Organisation, the UN Convention on 
the Law of the Seas and MARPOL.  
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Aarhus convention 
 
Various queries were raised during Stage 2 proceedings as to the compatibility of certain Bill 
provisions with the Aarhus Convention and I said that I would write to the Committee to set 
out why the Scottish Government views the provisions as being compatible. 
 
Robin Harper made reference to the Aarhus Convention when presenting his amendments 
107 and 108 concerning appeals against marine licensing decisions. He sought to widen the 
category of person who could bring an appeal and I took him to be saying that this was 
necessary because of the access to justice provisions in the Convention. However, the main 
access to justice provision which might be relevant in this context (article 9.2) is concerned 
with decisions subject to article 6. The majority of marine licensing decisions will not be 
covered by article 6 and, for those that are, we consider that the availability of judicial review 
is sufficient to satisfy the terms of article 9.2. 
 
Convention points also cropped up in a discussion of Robin Harper’s amendments 213, 215 
and 216 which amongst other things sought to reduce from 2 years to 6 months the 
maximum period for which an urgent designation order (in respect of a marine protected 
area) may remain in force. The issue here was, I think, whether the 2 year period was 
compatible with the public participation provisions in the Convention, given that an urgent 
designation order may be made without any prior consultation with affected persons. 
However, the view of the Scottish Government is that a decision to designate an area as an 
MPA is not a decision of a sort specifically covered by any of the relevant Convention 
provisions. 
 
Finally, Liam McArthur’s amendment 260 raised general issues about whether the law and 
procedure relative to judicial review in Scotland might not be compatible with the Convention 
in three respects – namely, as regards rules on title and interest, liability for expenses and 
the scope of judicial review. I think that amendment 260 is in identical terms to an 
amendment debated at both Stages 2 and 3 of proceedings on the recent Climate Change 
(Scotland) Bill. 
 
As indicated during those proceedings, and reiterated by me at Stage 2 of the current Bill, 
the Scottish Government does not consider there to be any pressing need to make changes 
at present in any of the three respects mentioned. We are, however, considering carefully 
the terms of Lord Gill’s recent report on civil justice and it is possible that more generally 
framed provisions changing the law on title and interest and on liability for expenses may 
flow from this consideration 
 
I hope this information is useful to the Committee. 
 
 
RICHARD LOCHHEAD 
CABINET SECRETARY FOR RURAL AFFAIRS AND THE ENVIRONMENT 
 
10 January 2010 
 
Cc: Minister for Culture and External Affairs 
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1. Introduction 

1.1. Scottish Ministers are committed to protecting and managing Scotland’s rich 

and diverse historic environment in a sustainable way such that current and future 

generations can understand, appreciate and benefit from it. Scottish Ministers have 

put in place, and will continue to support, a range of actions to achieve this.  

Purpose of this paper  

1.2. The Marine (Scotland) Bill as currently drafted proposes powers for Scottish 

Ministers to protect a marine historic asset or group of assets that are of national 

importance as a Historic Marine Protected Area (‘Historic MPA’). This document sets 

out the policies that Scottish Ministers intend to apply and their implementation in 

respect of the designation and management of Historic MPAs and related matters. 

The policies have been informed by a public consultation in March 2008 (see Note 1) 

and by subsequent discussions with stakeholders. The text below is drafted on the 

basis of the version of the Marine (Scotland) Bill introduced to Parliament and will be 

amended to reflect the outcome of the parliamentary process and lessons learned, 

as well as ongoing discussions on the development of a UK Marine Policy 

Statement.   

1.3. Following enactment of the Marine (Scotland) Bill, the final policies will be 

published within the Scottish Historic Environment Policy (SHEP) (see Note 2). The 

SHEP document sets out Scottish Ministers’ policies for the historic environment as 

a whole. It provides greater policy direction for Historic Scotland, an executive 

agency of Scottish Government charged with performing the responsibilities of 

Scottish Ministers for the historic environment on land and out to sea. It also 

provides a framework that informs the day-to-day work of a range of organisations 

that have a role and interest in managing the historic environment. These include the 

Scottish Government, local authorities and a wider range of bodies accountable to 

Scottish Ministers.  

1.4. Marine Scotland is developing guidance on the selection and management of 

Nature Conservation MPAs and Demonstration and Research MPAs, as well as the 

creation of a network of MPAs for biodiversity and geodiversity for the seas around 

Scotland.    
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Definition  

1.5.  The Scottish Marine Area is the area of sea and seabed that extends from 

mean high water spring tide to the seaward limit of the territorial sea of the United 

Kingdom adjacent to Scotland (12 nautical miles or 22.2 km).   

1.6.  From the earliest prehistoric settlement to the maritime developments of the 

industrial revolution, Scotland’s coasts and seas have been of immense importance 

to Scotland’s cultural identity. Moreover, given Scotland’s geographical position on a 

nodal sea route linking northern Europe with the world, its coasts and seas have 

historically also been of international significance. As a result, the seabed contains a 

rich marine cultural heritage that includes the remains of important historic assets of 

all periods from prehistory to the recent past. These may be in the form of the wrecks 

of boats, ships, submarines and aircraft of indigenous and international origins, as 

well as harbours, lighthouses, other built structures, crannogs, fish-traps and 

drowned terrestrial sites and landscapes.  

1.7.  Whether by direct enjoyment through diving on the remaining wrecks of the 

German High Seas Fleet, scuttled in Scapa Flow in 1919, or simply by understanding 

that remains dating the earliest recorded human occupation of Scotland 10,000 

years ago may be found at the coast edge or further offshore, marine cultural 

heritage has the potential to contribute to knowledge of the past, to the character of 

Scotland’s coasts and seas and to the economies of coastal communities through 

recreation and tourism. 
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2. Legal and administrative context  

2.1. The United Kingdom government is party to the United Nations Convention on 

the Law of the Sea (UNCLOS) and the European Convention on the Protection of 

the Archaeological Heritage (the ‘Valletta Convention’) (see Notes 3 and 4). The 

United Kingdom government abstained from voting on the 2001 UNESCO 

Convention on the Protection of the Underwater Cultural Heritage but accepted that 

the Convention’s Annex represents ‘best practice for archaeology’ (see Note 5).  

2.2. States recognise, under Article 2 of the Valletta Convention, that they must 

have a legal system for the protection of the archaeological heritage, on land and 

under water. Scottish Ministers have devolved powers to help them discharge these 

and other commitments in the Scottish Marine Area. Responsibility for associated 

matters such as administration of the Protection of Military Remains Act 1986 (Note 

6) and the disposal of ‘wreck’ under the Merchant Shipping Act 1995 rests with the 

UK Government (Note 7).   

2.3. Within the Scottish Marine Area, monuments on the foreshore and under 

water can be scheduled by the Scottish Ministers under the Ancient Monuments and 

Archaeological Areas Act 1979.  The scope of the Planning (Listed Buildings and 

Conservation Areas) (Scotland) Act 1997 stops at the low water mark but buildings 

such as harbours and lighthouses which are sometimes or partly below the sea can 

be listed. Scottish Ministers policies for listing and scheduling are set out in the 

Scottish Historic Environment Policy (see Note 2).  

2.4. It is proposed that existing powers available to the Scottish Ministers under 

section 1 of the Protection of Wrecks Act 1973 should be repealed in Scotland, to be 

replaced by a power under section 4 of the Marine (Scotland) Bill to designate an 

area as a Historic MPA for the purpose of preserving a marine historic asset of 

national importance located, or believed to be located, in the area. Scottish Ministers 

would have to publish notice of a proposal to designate and consult interested 

persons in advance of designation, except where there is an urgent need to protect 

the marine historic asset. In such instances, the designation would only remain in 

force for a period not exceeding 2 years. 

2.5. For the purpose of designation as a Historic MPA, a marine historic asset 

would be any of the following: 

 5

1068



 

a. a vessel, vehicle or aircraft (or a part of a vessel, vehicle or aircraft); 

b. the remains of a vessel, vehicle or aircraft (or a part of such remains); 

c. an object contained in, or formerly contained in, a vessel, vehicle or aircraft; 

d. a building or other structure (or a part of a building or structure); 

e. a cave or excavation; 

f. a deposit or artefact (whether or not formerly part of a cargo of a ship) or any 

other thing which evidences, or groups of things which evidence, previous 

human activity. 

2.6. The designation of a Historic MPA would place certain duties on public 

authorities where a public authority had any function the exercise of which would be 

capable of affecting (other than insignificantly) a marine historic asset and where the 

public authority determines applications for authorisation of any act capable of so 

affecting a marine historic asset. In carrying out its duties, the public authority would 

have to have regard to any advice given by the Scottish Ministers for Historic MPAs.  

2.7. Scottish Ministers would have powers to make Marine Conservation Orders 

(MCO) to further the stated preservation objectives for Historic MPAs. These are 

intended to be flexible orders that would help Scottish Ministers primarily to prohibit, 

restrict or regulate a wide range of activities which are not controlled by other means. 

An MCO could be made urgently without requirement for notice and consultation but, 

as with designation, its duration in such instances would be time - limited.  

2.8. Within a Historic MPA, it is proposed that it becomes an offence to 

intentionally or recklessly carry out a prohibited act that significantly hinders or may 

significantly hinder the achievement of the stated preservation objectives for the 

protected area. Prohibited acts would be to (a) carry out works or activities which (or 

which are likely to) damage or interfere with a marine historic asset or have a 

significant impact on the protected area, (b) remove, alter or disturb a marine historic 

asset. It would also be an offence to contravene an MCO. 

2.9. It is proposed that there would be exceptions to offences. These include if the 

act was authorised by a public authority or exercised by it in accordance with the 

duties on it (but only if an MCO has not disapplied these exceptions); if the act was 

in accordance with a permit or authorisation issued by the Scottish Ministers 
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following an MCO; if the act was taken in emergency, or was necessary for reasons 

relating to the national interest. For offences relating to marine historic assets, it is 

also proposed that a sea fishing defence exists if the effect of that act on the marine 

historic asset could not have reasonably been avoided.   

2.10. In addition to protection powers, marine planning and licensing powers would 

be conferred on Scottish Ministers by the Marine (Scotland) Bill for the Scottish 

Marine Area. The Marine and Coastal Access Act 2009 would provide for marine 

planning and certain licensing powers for the Scottish offshore region around 

Scotland to be executively devolved to the Scottish Ministers.  

2.11. The policy framework set out in this document should also be considered in 

the context of high-level objectives that the UK Government and Devolved 

Administrations have agreed for the seas around the UK (see Note 8) and ongoing 

discussions on the development of a UK Marine Policy Statement.  
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3. Designation of Historic Marine Protected Areas (‘Historic 
MPA’)  

Scottish Ministers’ policy  

3.1. Scotland’s coasts and seas comprise a rich marine natural and cultural 

heritage.  For marine cultural heritage, Scottish Ministers would consider it desirable 

to designate Historic Marine Protected Areas in order to help preserve our most 

important marine historic assets and to celebrate and communicate their heritage 

value so that everyone can appreciate these assets and act responsibly.  

3.2. The following principles would underpin the designation of Historic MPAs: 

a. marine historic assets from all parts of the Scottish Marine Area are equally 

worthy of study and consideration for statutory protection. Historic MPAs would 

normally be the preferred mechanism for protection of marine historic assets 

under water, with scheduling and listing normally preferred for monuments and 

buildings at the foreshore and coast edge. This policy would be subject to 

periodic review. 

b. designation will be an ongoing process that recognises our changing state of 

knowledge and that every generation will have its own view of what comprises 

its heritage; 

c. decisions on designation and de-designation will be made on the basis of the 

best evidence available;  

d. decisions on designation and de-designation will be made according to the 

criterion of national importance, following consistent application of guidance set 

out in Annex A;  

e. designation of a Historic MPA will normally be preceded by consultation with 

owners and stakeholders with an interest in the marine historic asset or role in 

the adjacent marine area;  

f. information on Historic MPAs and on the processes involved with designation 

will be made widely and easily available;  

g. all decisions relating to designation will be explained in clear language. 
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3.3. Marine historic assets and the seabed that surrounds them can sometimes 

also be of value from the perspective of biodiversity and geodiversity. Scottish 

Ministers would therefore consider that such areas have the potential to contribute to 

biodiversity or geodiversity policy aims. 

3.4. The marine planning and licensing powers available to the Scottish Ministers 

would seek to recognise the protection and management needs of marine historic 

assets according to their significance, whether or not they are afforded statutory 

protection by heritage designation, while allowing for change to be managed 

intelligently and with understanding.  

 

Implementation of policy  

3.5. It is intended that Historic Scotland would play the lead role on behalf of 

Scottish Ministers in implementing policy on Historic MPAs. In carrying out this work 

Historic Scotland would: 

a. work collaboratively with Marine Scotland, Scottish Natural Heritage and other 

stakeholders towards the protection and, where appropriate, the 

enhancement of the Scottish Marine Area; 

b. identify which of Scotland’s marine historic assets merited designation as a 

Historic MPA and maintain a register of their condition;   

c. make readily available information about Historic MPAs, operational strategy, 

and guidance about the processes for identifying, protecting and promoting 

these;  

d. work with Marine Scotland and Scottish Natural Heritage where appropriate 

so that they could make a scientific assessment of the biodiversity or  

geodiversity value of the seabed comprising a Historic MPA, including the 

extent to which these areas have the potential to contribute to the network. 

3.6. Historic Scotland would also work with Marine Scotland, public authorities and 

marine planning partnerships in order to help advance due consideration for marine 

cultural heritage within the marine planning and licensing system for the Scottish 

Marine Area and, where appropriate, for the Scottish offshore region.   
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4. Management of Historic Marine Protected Areas (‘Historic 
MPA’) 

Scottish Ministers’ Draft Policy 

4.1. Our marine cultural heritage is a finite and often vulnerable resource subject 

to decay and the threat of destruction from natural and human causes. Through 

beneficial stewardship, where practicable Scottish Ministers would seek to preserve 

a marine-historic asset in situ and to ensure that the national importance of the asset 

is not put at risk, either by inadvertent or deliberate damage or destruction, or by 

degradation or complete loss due to natural factors. 

4.2. Scottish Ministers would issue guidance and advice to further the preservation 

objectives of Historic MPAs. Beyond this, Marine Conservation Orders (MCOs) are 

considered likely to be necessary on Historic MPAs primarily to allow for the 

satisfactory management of activities directed at marine historic assets (e.g survey, 

surface recovery of artefacts, and excavation). On occasion, for example following 

the discovery of a historic shipwreck that is considered particularly vulnerable, they 

may also need to be used to manage access.  

4.3. The following principles would underpin the making of an MCO for Historic 

MPAs: 

a. an MCO will be made on the basis of an evidence-based assessment and will 

be subject to periodic review;  

b. the making of an MCO will normally be preceded by consultation with owners 

and stakeholders with an interest in the marine historic asset or role in the 

adjacent marine area; 

c. information on MCOs and on the processes involved would be made widely and 

easily available and explained in clear language.  

4.4. The rules laid out in the Annex to the 2001 UNESCO Convention on the 

Protection of the Underwater Cultural Heritage (see Note 5) would provide an 

accepted model of best practice for all activities regulated by statute devolved to 

Scottish Ministers and which are directed at marine historic assets within the Scottish 

Marine Area. 
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4.5. Where the Scottish Ministers consider that the area of seabed comprising a 

Historic MPA contributes to biodiversity or geodiversity policy aims, consideration 

would be given to the impacts of activities directed at marine historic assets and 

whether it would be possible to mitigate any such impacts.  

Implementation of policy  

4.6.  In carrying out its work for Scottish Ministers on Historic MPAs, Historic 

Scotland would: 

a. pursue beneficial stewardship for marine historic assets in-situ where 

practicable, including where these are threatened by degradation or complete 

loss. Where such assets cannot be saved, where at all possible Historic 

Scotland would pursue schemes whereby data may be recovered to mitigate 

loss and the results of this work widely disseminated; 

b. make widely available guidance and advice so that the preservation 

objectives of Historic MPAs can be respected by all whose decisions and 

actions might significantly affect a marine historic asset;    

c. take the lead on the making and periodic review of MCOs; 

d. issue permits or authorisations for MCOs where required, applying the 

principles set down in the Annex to the 2001 UNESCO Convention on the 

Protection of the Underwater Cultural Heritage to ensure best practice is 

adhered to in respect of activities directed at marine historic assets; 

e. where the area of seabed comprising a Historic MPA contributes to Scottish 

Ministers’ biodiversity or geodiversity policy aims, seek advice from Scottish 

Natural Heritage as to whether it would be possible to minimise impacts that 

may result from activities directed at marine historic assets; 

f. work collaboratively with Marine Scotland on compliance monitoring and 

enforcement and on reporting to the Scottish Parliament for matters relating to 

Historic MPAs.  

4.7. Historic Scotland would also work with Marine Scotland, public authorities and 

marine planning authorities on marine planning or licensing matters as 

appropriate including in respect of developments and activities that might 

affect a Historic MPA.  
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5. Contacts 

5.1. Further information on existing provisions and on the marine historic 

environment can be found on Historic Scotland’s website www.historic-

scotland.gov.uk.  

5.2. Specific queries on this paper should be directed to: 
 
 Scheduling Team 
 Historic Scotland 
 Longmore House 
 Salisbury Place 
 Edinburgh 
 EH9 1SH 
 Hs.scheduling@scotland.gsi.gov.uk  
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Notes 
Note 1 – A copy of the Marine SHEP consultation, responses and analysis report is 

available at http://www.historic-

scotland.gov.uk/index/about/consultations/closedconsultations.htm  

Note 2  - A copy of the Scottish Historic Environment Policy is available at 

http://www.historic-scotland.gov.uk/shep-july-2009.pdf  

Note 3  - United Nations Convention on the Law of the Sea – copy available at 

http://www.un.org/Depts/los/index.htm    

Note 4  - The text of the Valletta Convention can be consulted at: 

www.conventions.coe.int/Treaty/en/Treaties/Html/143.htm 

Note 5 - The text of the 2001 UNESCO Convention on the Protection of the 

Underwater Cultural Heritage is available at:  

http://www.unesco.org/culture/legalprotection/water/images/engconv.doc  

Note 6 – The Protection of Military Remains Act 1986 is administered by Ministry of 

Defence. ‘Protected Places’ are the remains of any aircraft which crashed in military 

service, or of any vessel designated (by name, not location) which sunk or stranded 

in military service after 4 August 1914. ‘Controlled Sites’ are designated areas 

comprising the remains of a military aircraft or a vessel sunk or stranded in military 

service less than 200 years ago. Unlicensed diving is prohibited on Controlled Sites 

but a licence to dive ‘on a look but don’t touch’ basis is not required for Protected 

Places.  

Note 7 – Under section 255 of the Merchant Shipping Act 1995, ‘wreck’ is defined as 

including ‘jetsam, flotsam, lagan and derelict found in or on the shores of the sea or 

any tidal water’. Under section 236, recoveries of ‘wreck’ must be reported to the 

Receiver of Wreck (Maritime and  Coastguard Agency). Finders who report their 

finds to the Receiver of Wreck have salvage rights. The Receiver of Wreck acts to 

settle questions of ownership and salvage.  

Note 8 -  A copy of Our Seas, a shared resource, UK High level Marine Objectives is 

available at http://www.scotland.gov.uk/Resource/Doc/1057/0080305.pdf 
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Annex A  - Provisional guidance on the determination of ‘National 
Importance’ for the designation of marine historic assets  
These criteria are adapted from those for the scheduling of ancient monuments as 
being of ‘national importance’ under the terms of the Ancient Monuments and 
Archaeological Areas Act 1979. The intention is to keep the two sets of criteria as 
close together as possible. 
 
Cultural Significance 
1.  The first step in considering whether an asset is of national importance is to 
identify and understand its cultural significance. The concept of ‘cultural significance’ 
will apply widely and to different degrees to all of Scotland’s historic environment, 
and should not be confused with the establishment of ‘national importance’, which is 
a separate process. For an asset  to be considered as being of national importance it 
must, first, have a particular cultural significance – artistic; archaeological; 
architectural; historic; traditional; aesthetic; scientific; social – for past, present or 
future generations. Such significance is inherent in the asset itself, its nature, setting, 
use, associations, meanings, records, related assets and related objects. 
2.  Cultural significance of any asset, whether of international, national 
importance or more local significance, can be characterised by reference to one or 
more of the following; the characteristics are in three groups: 

• Intrinsic – those inherent in the asset; 
 
• Contextual – those relating to the asset’s place in its wider physical environment 

or in the body of existing knowledge; and 
 
• Associative – more subjective assessments of the associations of the asset, 

including with current or past aesthetic preferences. 
 
Intrinsic characteristics 
a.  The condition in which the asset has survived. ‘Condition’ includes potential 

survival of archaeological evidence, and goes beyond the survival of marked 
field characteristics; 

b.  the archaeological, architectural, historic, scientific, technological or other 
interest or research potential of the asset or any part of it; 

c.  the original or subsequent functions of the asset and its parts; 
d. the apparent developmental sequence of the asset. 
 
Contextual characteristics 
e.  The present rarity or representativeness of all or any part of the asset, 

assessed against knowledge of the history and archaeology of Scotland, its 
seas, and their place in the wider world; 

f. the relationship of the asset to others of the same or related classes or period, 
or to features or other assets in the vicinity. This is particularly important where 
individual assets, themselves perhaps of limited immediate significance, form 
an important part of a widespread but varied class. The diversity of the class 
should be a material consideration in making individual decisions; 
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g.  the relationship of the asset and its parts with its wider physical environment 
and setting. 

 
Associative characteristics 
h.  The historical, architectural, cultural and social influences that have affected the 

form and fabric of the asset, and vice versa; 
i. the aesthetic attributes of the asset; 
j. its significance in the national or international consciousness or to people who 

use or have used the asset, or descendants of such people; and 
k.  the associations the asset has with historical, traditional or artistic characters or 

events. 
 
4.  Understanding of cultural significance may change as a result of the 
continuing history of the asset, or in the light of new information, or changing ideas 
and values. 
 
National Importance 
5. The relationship of marine historic assets to the adjacent land can be complex 
and variable. Some elements may have been integral parts of adjacent landmasses, 
now inundated. In the case of wrecks or material associated with wrecks of vessels 
or aircraft, some have strong and far-reaching connections; others may have a 
transitory association but little or no original link to the places in which they have 
come to rest. The determination of national importance is to encompass 
consideration for such assets which may be important beyond Scotland.  
 
6.  The primary objectives of Historic MPA designation are to help preserve 
marine historic assets of national importance and to celebrate and communicate 
their heritage value so that everyone can appreciate these assets and act 
responsibly.   
 
7.  The purpose and implications of each designation are issues that require to 
be taken into consideration when assessing candidates for designation. Designation 
may not be the only, or the most appropriate, mechanism to secure the future of all 
assets, even those that may otherwise meet the criteria.  
 
8.  The particular significance needed to define the asset as of ‘national’ 
importance may be established in terms of one or more of the following: 
 
a. its inherent capability or potential to make a significant addition to the 

understanding or appreciation of the past; 
b. its retention of the structural, technical, decorative or other characteristics of its 

kind to a marked degree; 
c. its contribution, or the contribution of its class to the marine historic 

environment and/or the wider marine environment; 
d. the quality and extent of any documentation or association that adds to the 

understanding of the asset or its context; 
e. the diminution of the potential of a particular class or classes of asset to 

contribute to an understanding of the past, should it be lost or damaged; and 
f. its place in the national or international consciousness is a factor that may be 

considered in support of other factors. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE  
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR RURAL AFFAIRS AND 
THE ENVIRONMENT 

 
MARINE SCOTLAND BILL – SEA FISHERIES AMENDMENTS 

 
I am writing to confirm my intentions in relation to the sea fisheries amendments which I 
lodged at the final sitting of stage 2 of the Marine (Scotland) Bill and which, given the 
concerns expressed by Committee members, I subsequently withdrew.  This letter also 
provides further details of the rationale for the amendments and addresses some of the key 
concerns about the implications of making them. 
 
During the period since stage 2 was completed, Scottish Government officials have had 
various discussions with Scottish Fishermen’s Federation representatives about the 
amendments.  While those discussions were positive, the position is that the SFF remains 
concerned about some specific aspects of them.  I remain of the view, however, that these 
concerns are unfounded.  The situation is that the amendments would bring about positive 
revisions to the Sea Fisheries (Shellfish) Act 1967 (the 1967 Shellfish Act), resulting in 
improved fisheries legislation, without any significant negative impact on fishermen.   
 
In this case, alignment between the Marine and Coastal Access Act 2009 and what will 
become the Marine (Scotland) Act is part of the rationale for making the amendments.  
 
A key driver is also to provide a solution to possible difficulties with the use of Several and 
Regulating Orders, which are granted under the 1967 Shellfish Act, following the outcome of 
a legal case relating to a Several Order in the Menai Strait.  The opportunity is also being 
taken to make additional amendments to the Act.  It is not simply a case, however, of 
mirroring the Defra amendments contained in the Marine and Coastal Access Act 2009, not 
least because a number of amendments have already been made to the 1967 Shellfish Act 
in Scotland by means of the Police, Public Order and Criminal Justice (Scotland) Act 2006 
and the Aquaculture and Fisheries (Scotland) Act 2007.  Overall, the intention is to further 
amend the 1967 Shellfish Act in Scotland to make it a better fisheries management tool for 
both fisheries managers and fishermen. 
  
Turning to specific concerns identified at stage 2, I can confirm first of all that there should be 
no concerns about vicarious liability.  Prosecutions in individual cases are entirely a matter 
for Procurators Fiscal.  Generally, however, prosecutions proceed where it is in the public 
interest and there is sufficient evidence to support the allegations made.  The approach 
being taken in the amendments has already been used elsewhere in fisheries legislation 
without difficulty.  It would allow proceedings to be brought against people who have 
operational control of a vessel which is used to commit an offence where it is not possible 
readily to identify the offender.  
 
There may be some misunderstanding about the granting of Several and Regulating Orders 
under the 1967 Shellfish Act and about differences in approach between Scotland and 
elsewhere in the UK.  The situation is that only Ministers can grant Several and Regulating 
Orders.  Proposed Orders are subject to public consultation and are presented to Parliament 
through the subordinate legislation process.  They can be granted to individuals or, 
particularly in the case of Regulating Orders, to groups set up specifically for the purpose of 
running the Order.  Orders can also be granted to existing organisations such as Sea 
Fisheries Committees, which will soon become Inshore Fisheries and Conservation 
Agencies (IFCAs) under the Marine and Coastal Access Act 2009, south of the border. The 
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situation is, however, that the legislation is flexible on this matter.  While in Scotland the two 
Regulating Orders we have, in Shetland and on the Solway, have been granted to 
organisations set up for the purpose of running those orders, it may be that, in future, 
different arrangements are made and, for example, that an IFG could apply for a regulating 
order.        
 
I can also explain the situation in relation to the amendment which would replace the 
requirement currently placed on Ministers by the 1967 Shellfish Act to appoint an inspector 
to hold an inquiry into a proposed Order, where there are objections to the Order, with a 
provision which gives Ministers discretion.   The purpose of the amendment is to avoid 
situations which may arise where a time-consuming and possibly expensive inquiry may be 
triggered due to a misunderstanding which there is insufficient time to address, or where 
there are concerns which cannot be resolved, possibly through a revision to the draft Order, 
during the relatively short (1 month) consultation period.  In any other circumstances, such 
as those which, I believe, were experienced in the case of the successful application for the 
Solway Regulating Order and the unsuccessful application for the Highland Regulating 
Order, an inquiry would take place.  In short, the amendment seeks to address specific 
circumstances.  It would not, however, provide a means by which to circumvent the 
safeguards which the legislation currently provides.    
 
Finally, I can confirm that the amendments do not have any impact on the public right to fish.       
 
I hope that this letter better explains the rationale for making the sea fisheries amendments 
and addresses the concerns about specific aspects of them.  My view is that they are 
reasonable and will make improvements to sea fisheries legislation.  On this basis my 
intention is to re-lodge the amendments at stage 3 of the Bill.  
 
I have asked Marine Scotland officials to contact those Committee Members who raised 
concerns at stage 2 to provide any further information required or answer any specific 
questions.  
 
Richard Lochhead 
28 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

MARINE (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE CABINET SECRETARY FOR RURAL 
AFFAIRS AND THE ENVIRONMENT 

 
 
I am writing to you concerning the Scottish Government’s strategy for 
developing a network of Marine Protected Areas. Recent amendments to the 
Scottish Marine Bill have introduced a power for Scottish Ministers to have 
regard to social and economic consequences of designation of a Nature 
Conservation MPA. I am taking this opportunity, prior to the debate on Stage 3 
of the Marine (Scotland) Bill, to reassure you that science remains the primary 
consideration when identifying MPAs for inclusion in the network. 
 
The consensus position reached by The Sustainable Seas Task Force was 
that sites should be selected on the basis of science with provision to take 
account of socio-economics when choosing between locations that would 
make an equivalent contribution to the network.  The recent amendment to 
section 59(5) does not alter the aim of creating a MPA network or the use of 
science as the primary consideration and I understand Karen Gillon MSP only 
intended this new power to be used in exceptional circumstances.  Whether or 
not socioeconomic factors are considered for particular site proposals, the 
legal obligation is to create a network of sites. 
 
Section 68A of the Bill requires Scottish Ministers to designate MPAs in such 
a way as to contribute to a network of conservation sites that contributes to 
the conservation or improvement of the marine environment in the UK marine 
area. In addition the features which are protected by the sites comprised in 
the network are to represent the range of features present in the UK marine 
area and, also, the designation of sites is to reflect the fact that the 
conservation of a feature may require the designation of more than one site. 
These are clear requirements in legislation. 
 
The UK Act contains similar wording to section 59(5) and we had always 
planned to apply our policy as outlined above when using the powers 
contained in that Act for Scottish Ministers to designate MPAs in offshore 
waters adjacent to Scotland.  I understand that the UK Government has now 
clarified that it plans to follow a similar policy in terms of the exercise of the 
equivalent power in section 117(7) of the UK Marine and Coastal Act. 
 
I would like to reassure you that, subject to any non-government amendments 
that receive support at Stage 3 of the Bill, science will be the first 
consideration in the selection process. When considering MPAs, only when it 
is clear that the ecological requirements of the network can be met, will socio-
economic considerations figure in the decision making process. 
 
The MPA statement, as required at section 68A(6), and guidelines on MPA 
designation, will be drafted to reflect this policy and the final wording of the Bill 
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once Stage 3 is complete.  This will clarify further the process we intend to 
follow to identify MPAs to fulfil our policy priority, and the associated legal duty 
in the Bill, on establishing a MPA network for biodiversity protection. 
 
I am copying this letter to SPICE and Karen Gillon MSP. 
 
 
RICHARD LOCHHEAD, CABINET SECRETARY FOR RURAL AFFAIRS 
AND THE ENVIRONMENT 
 
1 February 2010 
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SP Bill 25A-ML (Revised)  Session 3 (2010) 
 

1

Marine (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 148 Schedules 1 to 5 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 2A 

Peter Peacock 
 

101 Leave out section 2A and insert— 

<Sustainable development and protection and enhancement of the health of the 
Scottish marine area 

In exercising any function that affects the Scottish marine area under this Act— 

(a) the Scottish Ministers, and 

(b) public authorities 

must act in the way best calculated to further the achievement of sustainable 
development, including the protection and, where appropriate, enhancement of the 
health of that area, so far as is consistent with the proper exercise of that function.> 

After section 2A 

Peter Peacock 
 

2* After section 2A, insert— 

<Mitigation of and adaptation to climate change 

In exercising any function that affects the Scottish marine area under this Act, the 
Climate Change (Scotland) Act 2009 (asp 12), or any other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 

must act in the way best calculated to mitigate, and adapt to, climate change so far as is 
consistent with the purpose of the function concerned.> 

Section 3 

Elaine Murray 
 

102* In section 3, page 2, line 15, at end insert— 

<(  ) states the Scottish Ministers’ policies on the contribution of— 
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(i) Nature Conservation MPAs (namely areas designated as such by order 
under section 58(1)(a)), and  

(ii) sites falling within section 68A(4), 

to the protection and enhancement of the area to which the plan applies,> 

Liam McArthur 
 

6 In section 3, page 2, line 18, leave out subsection (3) and insert— 

<(3) For the purposes of preparing a national marine plan or (as the case may be) a regional 
marine plan, the Scottish Ministers must— 

(a)  set— 

(i) economic, social and marine ecosystem objectives, 

(ii) objectives relating to the mitigation of, and adaptation to, climate change, 

(b) prepare an assessment of the condition of the Scottish marine area or, as the case 
may be, Scottish marine region at the time of the plan’s preparation, 

(c) prepare a summary of significant pressures and the impact of human activity on 
the area or region, 

(d) prepare policies and a programme of measures to be applied to achieve the 
objectives set under paragraph (a), 

(e) prepare a list of those public authorities or persons responsible for implementing 
those policies.> 

Liam McArthur 
 

103 In section 3, page 2, line 18, leave out subsection (3) and insert— 

<(3) For the purposes of preparing a national marine plan or (as the case may be) a regional 
marine plan, the Scottish Ministers must— 

(a)  set— 

(i) economic, social and marine ecosystem objectives, 

(ii) objectives relating to the mitigation of, and adaptation to, climate change, 

(b) prepare an assessment of the condition of the Scottish marine area or, as the case 
may be, Scottish marine region at the time of the plan’s preparation, 

(c) prepare a summary of significant pressures and the impact of human activity on 
the area or region.> 

Section 7 

Richard Lochhead 
 

23 In section 7, page 4, line 26, at end insert <and of the living resources which the region supports> 
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Section 8 

Elaine Murray 
 

24 In section 8, page 5, line 16, leave out from <may> to end of line 22 and insert <must comprise 
of— 

(a) a person nominated by the Scottish Ministers, and 

(b) one or more of the following— 

(i) a public authority,  

(ii) a person nominated by a public authority with an interest in the Scottish 
marine region to which the regional marine plan applies as the Scottish 
Ministers consider appropriate.> 

Robin Harper 
 

104* In section 8, page 5, line 22, at end insert— 

<(  ) Where the Scottish Ministers designate delegable functions under subsection (1) to a 
group of persons, they must ensure that the group comprises— 

(a) so far as reasonably practicable, representatives of persons with an interest in— 

(i) the protection and enhancement of the Scottish marine region to which the 
regional marine plan applies, 

(ii) the use of that region for recreational purposes, 

(iii) the use of that region for commercial purposes, and 

(b) any other persons that the Scottish Ministers consider appropriate.> 

Elaine Murray 
 

25 In section 8, page 5, leave out lines 24 to 28 and insert <only with the consent of any public 
authority referred to in subsection (2)> 

Robin Harper 
 

105* In section 8, page 5, line 28, at end insert— 

<(  ) Where the Scottish Ministers designate delegable functions under subsection (1) to a 
public authority, the direction must include— 

(a) a statement of reasons setting out the grounds for designating the authority in 
preference to a group of persons, 

(b) a requirement for that authority to consult on the exercise of its functions in 
relation to the Scottish marine region to which the regional marine plan applies 
with— 

(i) representatives of persons with an interest in— 

(A) the protection and enhancement of that region, 

(B) the use of that region for recreational purposes, 

(C) the use of that region for commercial purposes, and 

(ii) any other persons that the Scottish Ministers consider appropriate, 
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(c) a requirement for that authority to have regard to any representations made under 
paragraph (b).> 

After section 8 

Robin Harper 
 

106* After section 8, insert— 

<Directions under section 8: laying a draft before the Parliament 

(1) The Scottish Ministers must not give a direction under section 8 unless they have 
complied with the requirements of this section.  

(2) The Scottish Ministers must— 

(a) lay before the Parliament a copy of the draft direction, and 

(b) specify the period (“the representation period”) during which representations on 
the draft direction may be made to them. 

(3) The representation period must be at least 40 days, leaving out of account any period 
during which the Parliament is dissolved or is in recess for more than 4 days. 

(4) The Scottish Ministers must, before giving the direction under section 8, have regard 
to— 

(a) any representations on the proposed direction made to them, 

(b) any resolution relating to the direction passed by the Parliament, and 

(c) any report relating to the direction published by any committee of the Parliament 
for the time being appointed by virtue of standing orders, 

before the expiry of the representation period.> 

Section 16 

Richard Lochhead 
 

26 In section 16, page 10, line 16, leave out <28> and insert <28A> 

Section 17 

Karen Gillon 
 

107 In section 17, page 11, line 20, at end insert— 

<(  ) nothing therein is to be taken to apply to fishing by any method.> 

Richard Lochhead 
 

27 In section 17, page 11, line 22, at end insert— 
 

<(  ) make such amendment consequential on such amendment of subsection (1) as 
they consider appropriate to any other provision of this Act> 
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Kenneth Gibson 
 

108 In section 17, page 11, leave out line 27 

Section 17A 

Karen Gillon 
 

109 In section 17A, page 11, line 34, at end insert— 

<(  ) The Scottish Ministers, if satisfied that a prospective applicant is applying for a marine 
licence in respect of a licensable marine activity— 

(a) which— 

(i) is an activity which has previously been carried on at the site to which the 
application relates (or at a similar site), or 

(ii) is similar to such an activity, and 

(b) for which a licence has previously been granted, 

may determine that section 17B does not apply to the application.> 

Richard Lochhead 
 

28 In section 17A, page 12, line 8, leave out from <, including> to end of line 11 

Section 17B 

Richard Lochhead 
 

29 In section 17B, page 12, line 31, leave out <for different cases or classes of case or> 

Richard Lochhead 
 

30 In section 17B, page 12, line 32, at end insert <(see also section 145(1))> 

Richard Lochhead 
 

31 In section 17B, page 12, line 39, leave out <development> and insert <activity> 

Section 18 

Liam McArthur 
 

8 In section 18, page 13, leave out line 21 

Liam McArthur 
 

9 In section 18, page 13, line 22, leave out <or expedient> 

Liam McArthur 
 

10 In section 18, page 13, line 23, at end insert— 
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<(3A) Where the Scottish Ministers consider that, despite any information supplied or articles 
produced by the applicant under subsection (3), they are unable to determine the 
application, the Scottish Ministers may require the applicant to permit such 
investigations, examinations and tests as they may reasonably require to enable them to 
determine the application.> 

Liam McArthur 
 

11 In section 18, page 13, line 25, leave out <(3)(c)> and insert <(3A)> 

Liam McArthur 
 

12 In section 18, page 13, line 25, leave out <or expedient> 

Section 19 

Liam McArthur 
 

32 In section 19, page 14, line 3, at end insert <(and the manner may be publication on one or more 
websites, without further means of publication, if the Scottish Ministers consider that appropriate 
to achieve the result specified in this subsection)> 

Section 20 

Karen Gillon 
 

110 In section 20, page 14, line 34, at end insert— 

<(  ) must determine each licence application in consultation with their statutory 
consultees,> 

Richard Lochhead 
 

33 In section 20, page 14, line 36, leave out from <has> to end of line 37 and insert <appropriate> 

Section 23 

Liam McArthur 
 

13 In section 23, page 16, line 32, leave out <any person> and insert <the applicant> 

Liam McArthur 
 

14 In section 23, page 16, line 34, after <information> insert <that the applicant might reasonably 
have been expected to supply> 

Liam McArthur 
 

15 In section 23, page 17, leave out line 4 

Karen Gillon 
 

111 In section 23, page 17, line 9, at end insert— 
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<(  ) On an application made by a licensee, the Scottish Ministers may vary a licence if 
satisfied that the variation being applied for is not material.> 

After section 23 

Liam McArthur 
 

34* After section 23, insert— 

<Pre-variation, suspension or revocation procedure 

(1) This section applies where the Scottish Ministers propose to vary, suspend or revoke a 
licence under section 23. 

(2) The Scottish Ministers must notify— 

(a) the licensee, 

(b) any other person whom they consider would be adversely affected by the 
variation, suspension or revocation. 

(3) Such notification must— 

(a) state that the Scottish Ministers propose to vary, suspend or, as the case may be, 
revoke the licence, 

(b) state the ground on which they propose to do so, 

(c) specify a period of not less than 28 days within which the person notified may 
request the opportunity to make representations about the proposal before a person 
appointed by the Scottish Ministers. 

(4) The Scottish Ministers must appoint a person (the “appointed person”) for the purpose 
of— 

(a) hearing any such representations, and 

(b) reporting to them on the merits of such representations. 

(5) Where a request referred to in subsection (3)(c) is made timeously, the Scottish 
Ministers must— 

(a) provide a reasonable opportunity for the person notified to make representations 
to the appointed person, 

(b) (where that opportunity has been taken) have regard to the appointed person’s 
report on the representations. 

(6) Where the Scottish Ministers consider that there is an urgent need to vary or suspend a 
licence, they may do so— 

(a) for a period not exceeding 3 months,  

(b) until there is no longer such a need, 

 whichever is the shortest, without doing the things mentioned in subsections (2) and (5).  

 (7) The Scottish Ministers may, by regulations, make provision as to— 

(a) the categories of person who may be an appointed person or the qualifications of 
such persons, 

(b) the procedure to be followed at a hearing under subsection (4)(a), 
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(c) the manner in which reports under subsection (4)(b) are to be communicated to 
them, 

(d) the publication of such reports.> 

Liam McArthur 
 

35 After section 23, insert— 

<Compensation where licence varied, suspended or revoked 

(1) This section applies where the Scottish Ministers vary, suspend or revoke a licence 
under section 23(3). 

(2) If, on a claim made to the Scottish Ministers within the prescribed time and in the 
prescribed manner, it is shown that the licensee— 

(a) has incurred expenditure in carrying out work rendered abortive by the variation, 
suspension or revocation, or 

(b) has otherwise sustained loss or damage directly attributable to the variation, 
suspension or revocation, 

 the Scottish Ministers must pay the licensee compensation in respect of that expenditure, 
loss or damage. 

(3) For the purposes of this section, any expenditure incurred in the preparation of plans for 
the purpose of any work, or in undertaking other similar matters preparatory to it, is to 
be taken to be included in expenditure for that work. 

(4) Subject to subsection (3), no compensation is to be paid under this section in respect 
of— 

(a) any expenditure incurred in relation to work carried out before the grant of the 
licence which was varied, suspended or revoked, or 

(b) any other loss or damage arising out of anything done or omitted to be done 
before the grant of that licence. 

(5) In this section, “prescribed” means prescribed by regulations made by the Scottish 
Ministers.> 

Section 24 

Kenneth Gibson 
 

112 In section 24, page 17, leave out line 29 

Section 25 

Elaine Murray 
 

16 In section 25, page 18, line 1, at beginning insert <Any> 

Elaine Murray 
 

17 In section 25, page 18, line 1, leave out <may> and insert <must> 
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Elaine Murray 
 

18 In section 25, page 18, line 8, leave out <also> 

Elaine Murray 
 

19 In section 25, page 18, line 15, leave out from <consult> to end of line 16 and insert <, before 
making any regulations under subsection (1), consult— 

(a) representatives of those persons with an interest in the protection and 
enhancement of the Scottish marine area, 

(b) representatives of those persons with an interest in the use of the area for 
commercial purposes,  

(c) Scottish Natural Heritage, and 

(d) such other persons as they consider appropriate. 

(  ) The Scottish Ministers must have regard to any responses to the consultation conducted 
under subsection (4).> 

Section 27 

Elaine Murray 
 

113 In section 27, page 19, line 19, at end insert— 

<(1D) Where the Scottish Ministers make provision as is mentioned in subsection (1C)(b), they 
must (without prejudice to subsection (1C)(c)), by order, make provision of the kind 
mentioned in subsection (1E). 

(1E) That provision is provision determining that the relevant planning authority, for the 
purposes of paragraph 2 of schedule 8 to the Electricity Act is to be— 

(a) each local authority whose area is adjacent to any part of the Scottish marine area 
where the generating station (or any part of it) is, or is proposed to be, situated, 
and 

(b) each National Park authority which is, by virtue of a designation order under 
section 6 of the National Parks (Scotland) Act 2000 (asp 10), the planning 
authority for any such area.> 

Section 29 

Richard Lochhead 
 

36 In section 29, page 20, line 32, after <appeal> insert <to the sheriff> 

Richard Lochhead 
 

37 In section 29, page 20, line 39, leave out from <any> to <or> in line 40 and insert <the sheriff to> 

Richard Lochhead 
 

38 In section 29, page 21, leave out lines 1 and 2 
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Section 38 

Richard Lochhead 
 

39 In section 38, page 25, line 35, after <appeal> insert <to the sheriff> 

Section 40 

Richard Lochhead 
 

40 In section 40, page 27, line 14, after <appeal> insert <to the sheriff> 

Section 42 

Elaine Murray 
 

41 In section 42, page 28, line 18, at end insert— 

<(  ) The Scottish Ministers’ power, under subsection (1), to delegate the function of 
determining whether to grant or refuse a licence for a licensable marine activity includes 
the power to delegate the function of determining whether to grant or refuse a licence 
for a particular type of licensable marine activity (for example fish farming).> 

Elaine Murray 
 

42 In section 42, page 28, line 19, leave out from <may> to end of line 24 and insert <must comprise 
of— 

(a) a person nominated by the Scottish Ministers, and 

(b) one or more of the following— 

(i) a public authority,  

(ii) a person nominated by a public authority with an interest in the Scottish 
marine region to which the regional marine plan applies as the Scottish 
Ministers consider appropriate.> 

Elaine Murray 
 

43 In section 42, page 28, leave out lines 26 to 30 and insert <only with the consent of any public 
authority referred to in subsection (2)> 

Richard Lochhead 
 

44 In section 42, page 29, line 8, leave out <27(1)> and insert <27(1C)> 

Section 45 

Liam McArthur 
 

45 In section 45, page 31, line 3, after <maintained> insert <on a website> 
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Liam McArthur 
 

46 In section 45, page 31, line 5, leave out subsection (4) 

Section 52 

Richard Lochhead 
 

47 In section 52, page 34, line 29, after <appeal> insert <to the sheriff> 

Richard Lochhead 
 

48 In section 52, page 35, line 3, leave out from <any> to second <or> and insert <the sheriff to> 

Richard Lochhead 
 

49 In section 52, page 35, leave out lines 5 and 6 

Section 54 

Elaine Murray 
 

22 In section 54, page 36, line 4, leave out subsections (2) to (4) and insert— 

<(  ) In section 26— 

(a) in subsection (1), the words “, or the operation of a marine fish farm in the 
circumstances specified in section 26AA” are repealed, 

(b) in subsection (6)— 

(i) after “any”, where it occurs for the third time, there is inserted “inland”, 

(ii) the words from “which”, where it first occurs, to “miles”, where it first 
occurs, are repealed, 

(iii) for the definition of “inland waters”, there is substituted ““inland waters” 
means waters which do not form part of the sea, as defined in section 2 of 
the Marine (Scotland) Act 2009 (asp 00)”, 

(iv) the definition of “nautical miles” is repealed, 

(c) subsections (6C) to (6J) are repealed. 

(  ) Section 26AA is repealed. 

(  ) Section 31A is repealed. 

(  ) In section 275— 

(a) in subsection (4), for the words “(6A) and (6C), 31A” there is substituted “and 
(6A)”, 

(b) in subsection (5A), the words “or (6C)” are repealed.> 
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Section 58 

Liam McArthur 
 

20 In section 58, page 37, line 23, leave out from <island> to <island> in line 24 and insert 
<reef, skerry, stack or sandbar in that area of sea, whether or not any part of it> 

Section 59 

Richard Lochhead 
 

50 In section 59, page 38, line 2, after <The> insert <designation> 

Richard Lochhead 
 

51 In section 59, page 38, line 5, at end insert— 

<(  ) Before designating an area as a Nature Conservation MPA, the Scottish Ministers must 
have regard to the extent to which the designation of the area would contribute towards 
the development of a network of conservation sites (namely a network referred to in 
section 68A(2)).> 

Liam McArthur 
 

52 In section 59, page 38, line 5, at end insert— 

<(  ) Before designating an area as a Nature Conservation MPA, the Scottish Ministers 
must— 

(a) in a case where the area is not a candidate site registered under section 69(A1) (or 
does not comprise of two or more such sites)— 

(i) obtain sufficient advice from Scottish Natural Heritage as to the 
appropriateness of the proposed boundaries of the area, and 

(ii) have regard to that advice, 

 (b) in any case, have regard to any information available by virtue of section 
69(D1)(b).> 

Richard Lochhead 
 

53 In section 59, page 38, line 10, leave out from second <the> to end of line 12 and insert 
<conserving marine flora or fauna, or (as the case may be) marine habitat or types of such habitat 
includes conserving the diversity of such flora or fauna or (as the case may be) such habitats or 
types of such habitats, whether or not any or all of them are rare or threatened> 

Peter Peacock 
 

3 In section 59, page 38, line 12, at end insert— 

<(  ) In considering whether to designate an area, the Scottish Ministers may have regard to 
the extent to which doing so will contribute to the mitigation of climate change.> 
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Robin Harper 
 

54 In section 59, page 38, line 13, leave out subsection (5) and insert— 

<(  ) Where the Scottish Ministers consider the desirability of designating 2 or more areas 
may be equal, in reaching their decision as to which area (or areas) it is desirable to 
designate they may have regard to any social or economic consequences of 
designation.> 

After section 60 

Elaine Murray 
 

55 After section 60, insert— 

<Nature Conservation MPAs: assessment of achievement of stated objectives 

The Scottish Ministers must assess from time to time the extent to which in their opinion 
the stated conservation objectives of any Nature Conservation MPA have been achieved 
(see also section 91, in particular subsections (1) and (3)(d)).> 

Section 63 

Richard Lochhead 
 

56 In section 63, page 40, line 11, leave out <believed to> and insert <which the Scottish Ministers 
are satisfied may> 

Karen Gillon 
 

114 In section 63, page 40, line 14, at end insert— 

<(  ) In considering whether to designate an area as a Historic MPA, the Scottish Ministers 
may have regard to any social or economic consequences of designation.> 

Section 65 

Richard Lochhead 
 

57 In section 65, page 41, line 4, leave out <proposed MPA> and insert <area proposed to be 
designated> 

Peter Peacock 
 

4 In section 65, page 41, line 10, at end insert— 

<(  ) indicate where a plan or chart identifying the area’s boundaries can be obtained or 
inspected.> 

Section 67 

Elaine Murray 
 

21 In section 67, page 41, line 32, leave out <2 years> and insert <12 months> 
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Robin Harper 
 

115 In section 67, page 41, line 33, at end insert <(but any order that specifies a period in excess of 6 
months must be reviewed by the Scottish Ministers after 6 months has elapsed to assess whether 
it is still required).> 

Robin Harper 
 

59 In section 67, page 41, line 33, at end insert— 

<(  ) Upon expiration of the order, the Scottish Ministers may not re-designate the area (or 
any part of it) without— 

(a) publishing notice of their proposals under section 65(1)(a) 

(b) consulting under section 65(1)(b).> 

Section 69 

Liam McArthur 
 

60 In section 69, page 43, line 14, at end insert— 

<(A1) Scottish Natural Heritage must maintain a register of candidate sites suitable for 
designation as Nature Conservation MPAs. 

(B1) In maintaining the register, Scottish Natural Heritage must have regard to the purposes 
mentioned in section 59(1). 

(C1) Scottish Natural Heritage must make arrangements for the register to be available online 
and for public inspection. 

(D1) In respect of each entry on the register, Scottish Natural Heritage must state— 

(a) the reasons why Scottish Natural Heritage considers it appropriate to include the 
site on the register, having regard to any guidance produced under section 59(1A), 

(b) the boundaries of the site, or such information as to the locality of the site, as 
Scottish Natural Heritage considers would inform consideration of whether an 
area should be designated a Nature Conservation MPA under section 58(1)(a), 
(for instance an indication on a map as to the boundaries of the site),  

(c) such other information as Scottish Natural Heritage considers appropriate.> 

Section 71 

Richard Lochhead 
 

61 In section 71, page 44, leave out lines 35 to 37 

Richard Lochhead 
 

62 In section 71, page 45, line 26, leave out <National> and insert <Natural> 

Richard Lochhead 
 

63 In section 71, page 45, line 31, at end insert— 
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<(  ) Where a public authority has any function, the exercise of which is capable of affecting 
(other than insignificantly) any protected feature of a Nature Conservation MPA, it must 
(so far as is consistent with the proper exercise of its functions) exercise its functions in 
the way best calculated by it to further the contribution of the Nature Conservation MPA 
in question to a network of conservation sites (namely a network referred to in section 
68A(2))> 

Richard Lochhead 
 

64 In section 71, page 46, line 5, leave out <National> and insert <Natural> 

Section 72 

Richard Lochhead 
 

65 In section 72, page 47, line 39, leave out <National> and insert <Natural> 

Section 76 

Richard Lochhead 
 

66 In section 76, page 51, line 2, leave out <relevant planning authority> and insert <planning 
authority in whose district the land is situated> 

Richard Lochhead 
 

67 In section 76, page 51, line 11, at end insert— 

<(  ) In subsection (4A), “planning authority” and “the district” of a planning authority have 
the same meaning as in section 1(1) of the Town and Country Planning (Scotland) Act 
1997 (c.8).> 

Section 79 

Karen Gillon 
 

116 In section 79, page 52, line 16, at end insert— 

<(A1) The Scottish Ministers must, before deciding to— 

(a) make a marine conservation order, 

(b) amend a marine conservation order, 

give any person mentioned in subsection (B1) the opportunity of making further 
representations to the Scottish Ministers or, at a hearing, to any person appointed by 
them for that purpose. 

(B1) That person is a person— 

(a) who made representations under section 76, and 

(b) whose representations demonstrate that their economic position could be 
materially disadvantaged as a result of any decision mentioned in subsection (A1) 

(C1) Subsection (A1) does not apply where the order mentioned in (A1)(a) is an urgent 
marine conservation order made in accordance with section 77.> 
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Karen Gillon 
 

117 In section 79, page 52, line 25, after <subsection> insert <(A1) or> 

After section 79 

Liam McArthur 
 

68 After section 79, insert— 

<Duty to assess impact of prohibition or restriction of activities 

(1) Where an activity is restricted or prohibited under a marine conservation order made for 
a purpose mentioned in section 74(1)(a),(b) or (d), the Scottish Ministers must assess— 

(a) the impact or potential impact of the restriction or prohibition within the area 
protected by the order (“the protected area”), and 

(b) where the restriction or prohibition will cause displacement of the activity to 
another part of the Scottish marine area, the impact or potential impact of that 
displacement. 

(2) The assessment must include an assessment of the extent to which the restriction or 
prohibition of the activity has had and may have an impact on— 

(a) economic interests, 

(b) social interests, 

(c) the environment within the protected area, 

(d) the environment elsewhere in the Scottish marine area as a result of the activity 
being displaced. 

(3) Where, following an assessment, the Scottish Ministers identify an adverse impact under 
subsection (2), they must take such steps as they consider are reasonable to minimise the 
impact as far as is practicable. 

(4) This section does not apply where the order mentioned in subsection (1) is an urgent 
marine conservation order made in accordance with section 77.> 

Section 85 

Kenneth Gibson 
 

118 In section 85, page 55, line 25, leave out subsections (2) and (2A) 

Section 90 

Richard Lochhead 
 

69 In section 90, page 57, line 34, leave out <or (> and insert <(or> 

Section 91 

Liam McArthur 
 

70 In section 91, page 59, line 2, after <made> insert <, or any amendment of any such order,> 
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Liam McArthur 
 

71 In section 91, page 59, line 3, after <made> insert <, or any amendment of any such scheme,> 

Section 98 

Elaine Murray 
 

72 In section 98, page 62, line 25, at end insert— 

<(2) Before granting a seal licence under subsection (1)(f), the Scottish Ministers must have 
regard to any information they have about— 

(a) damage which seals have already done to the fishery or fish farm concerned or to 
any other fishery or fish farm which is in the vicinity of, or which is of a similar 
type to, the fishery or fish farm concerned, and 

(b) the effectiveness of non-lethal alternative methods of preventing seal damage to 
the fishery or fish farm concerned or to any other fishery or fish farm which is in 
the vicinity of, or which is of a similar type to, the fishery or fish farm concerned. 

(3) The Scottish Ministers may require an applicant for a seal licence under subsection 
(1)(f) to provide them with such information about the matters mentioned in paragraphs 
(a) or (b) of subsection (2) as they reasonably require for the purposes of assisting them 
to decide whether to grant the seal licence.> 

Robin Harper 
 

120* In section 98, page 62, line 25, at end insert— 

<(4) No person may kill or take any seal under a seal licence during the period when females 
of the species are likely to be in an advanced stage of pregnancy or to have dependent 
pups. 

(5) For the purposes of subsection (4), the period is— 

(a) for grey seals (that is to say seals of the species Halichoerus grypus) from 1 
September to 31 December inclusive, 

(b) for common seals (that is to say seals of the species Phoca vitulina) from 1 June 
to 31 August inclusive. 

(6) Despite subsection (4), the Scottish Ministers may, on an application of the licensee, 
authorise the killing or taking of seals in the period mentioned in subsection (5)(a) or, as 
the case may be, (b) only if satisfied that there is no satisfactory alternative way of 
achieving the purpose for which the licence is granted.> 

Robin Harper 
 

121 In section 98, page 62, line 25, at end insert— 

<(7) The Scottish Ministers may not grant a licence authorising the killing or taking of seals 
to the owner or operator of any fish farm or other fishery installation unless they are 
satisfied that no part of the farm or installation is adjacent to a site important to seals. 

(8) In coming to a view as to whether— 
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(a) a site is important to seals, 

(b) a farm or fishery is adjacent to such a site, 

 the Scottish Ministers must (without prejudice to section 103(1)) consult the Natural 
Environment Research Council.  

(9) Subsection (7)— 

(a) may only come into force— 

(i) following the making of an order under section (Offence: harassment at 
haul-out sites), 

(ii) after 31 December 2011, 

  (whichever is the latest), and 

(b) does not apply in relation to any farm or installation in place prior to the 
commencement of that subsection.> 

Section 99 

Richard Lochhead 
 

73 In section 99, page 62, line 27, at end insert— 

<(  ) The Scottish Ministers must not grant a seal licence authorising a person to kill seals by 
shooting unless they are satisfied that the person has adequate skills and experience in 
using firearms.> 

Section 100 

Richard Lochhead 
 

74 In section 100, page 62, line 34, at end insert— 

<(  ) specifying steps which must be taken in relation to any seal injured when 
attempting to kill or take it in accordance with the seal licence in order to reduce 
the risk of it suffering unnecessarily.> 

Richard Lochhead 
 

75 In section 100, page 62, line 35, leave out from beginning to end of line 9 on page 63 

Richard Lochhead 
 

76 In section 100, page 63, line 9, at end insert— 

<(  ) A seal licence which authorises the killing of seals by shooting must impose 
conditions— 

(a) specifying the type of firearm which must be used, 

(b) specifying the weather conditions in which a person may attempt to shoot a seal, 

(c) specifying how close a person must be to a seal before attempting to shoot it, 

(d) prohibiting a person from attempting to shoot a seal from an unstable platform, 
and 
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(e) about the recovery of carcases.> 

Elaine Murray 
 

77 In section 100, page 63, line 14, at end insert— 

<(  ) any period during which seals may not be killed or taken, for example, when 
females of the species of seal for which the licence has been issued are likely to be 
in an advanced stage of pregnancy or have dependent pups.> 

After section 100 

Richard Lochhead 
 

78 After section 100 insert— 

<Seal licence reports 

(1) A person to whom a seal licence is granted must send a seal licence report to the 
Scottish Ministers within 10 days of the end of each reporting period. 

(2) A seal licence report is a report which— 

(a) states how many seals have, during the reporting period concerned, been— 

(i) killed in accordance with the seal licence, 

(ii) taken in accordance with the seal licence, 

(iii) killed when attempting to take them in accordance with the seal licence, 

(iv) injured when attempting to kill or take them in accordance with the seal 
licence, or 

(b) where no seals have been so killed, taken or injured during the reporting period 
concerned, states that fact. 

(3) A reporting period is— 

(a) in the case of a seal licence which has effect for 3 months or longer— 

(i) each period of 3 months following the granting of the seal licence, and 

(ii) any shorter period beginning at the end of such a 3 month period and 
ending when the seal licence is revoked or otherwise ceases to have effect, 

(b) in the case of a seal licence which has effect for fewer than 3 months, the period 
for which the seal licence has effect. 

(4) Failure, without reasonable excuse, to send a seal licence report in accordance with 
subsection (1) is an offence.> 

Elaine Murray 
 

122 After section 100, insert— 
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<Exemption from licence condition: period during which seals may be killed or 
taken 

 Where a seal licence includes a condition specifying a period during which seals may 
not be killed or taken, the Scottish Ministers may, on an application of the licensee, 
authorise the killing or taking of seals in that period but only if they are satisfied that 
there is no satisfactory alternative way of achieving the purpose for which the licence is 
granted.> 

After section 103 

Elaine Murray 
 

79 After section 103, insert— 

<Protection at haul-out sites 

Offence: harassment at haul-out sites 

Harassing a seal (intentionally or recklessly) at a haul-out site is an offence. 

“haul-out site” means any place which the Scottish Ministers, after consulting the 
Natural Environment Research Council, by order designate as such for the purposes of 
this section.> 

Section 114 

Elaine Murray 
 

80 In section 114, page 66, line 31, after <95> insert <or (Offence: harassment at haul-out sites)> 

Richard Lochhead 
 

81 In section 114, page 67, line 1, after <100(4)> insert <or (Seal licence reports)(3)> 

After section 114 

Richard Lochhead 
 

82 After section 114, insert— 

<Duty to review seal licensing regime 

(1) The Scottish Ministers must review and publish a report on the operation of the seal 
licensing regime— 

(a) within 5 years of section 98 coming into force, and 

(b) within each subsequent period of 5 years beginning with the publication of a 
report. 

(2) When carrying out a review, the Scottish Ministers must— 

(a) have regard to such scientific evidence on seal biology, welfare and behaviour, 
and on such other matters, as they consider relevant, and 

(b) consult the Natural Environment Research Council and such other persons as they 
consider appropriate. 
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(3) The Scottish Ministers must have regard to their most recent report when performing 
functions under the seal licensing regime. 

(4) In this section, “seal licensing regime” means the provisions of this Part relating to seal 
licences.> 

Section 117 

Elaine Murray 
 

83 In section 117, page 67, line 28, leave out <and 100(4)> and insert <, 100(4) and (Offence: 
harassment at haul-out sites)> 

Section 125 

Richard Lochhead 
 

84 In section 125, page 72, line 5, leave out <124(3)> and insert <124(2)> 

Section 132 

Liam McArthur 
 

7 In section 132, page 75, line 6, at end insert— 

<(  ) Before doing any of the things in subsection (2), the officer must take all reasonable 
steps to— 

(a) notify the port authority for the port to which the officer proposes that the vessel 
be taken, and 

(b) seek the views of the port authority as to the appropriateness of so doing.> 

Section 136 

Richard Lochhead 
 

85 Leave out section 136 and insert— 

<Duty to provide evidence of authority where a person is present 

(1) Where one or more persons are present at the time a marine enforcement officer intends 
to exercise a power conferred by this Part, the officer may exercise the power only after 
complying with subsection (2) or, as the case may be, (3). 

(2) Where one person is present at that time, the officer must produce to the person 
evidence that the officer is authorised to exercise the power. 

(3) Where more than one person is present at that time, the officer must produce such 
evidence to the person who appears to the officer to have the greatest interest of those 
present in the exercise of the power, and is not required to produce it to any other person 
present.> 
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After section 137 

Richard Lochhead 
 

86 After section 137, insert— 

<Disapplication of sections 136 and 137 in relation to dwellings 

Sections 136 and 137 do not apply as regards the exercise by a marine enforcement 
officer of any power conferred by this Part in relation to entry to a dwelling.  (Schedule 
3 makes specific provision in relation to the exercise of warrants under section 122 
authorising a marine enforcement officer to enter a dwelling, in particular in paragraphs 
6 to 9).> 

Section 141B 

Richard Lochhead 
 

87 In section 141B, page 79, line 37, leave out <subsections (8) and (9)> and insert <subsection (8)> 

After section 141B 

Richard Lochhead 
 

88 After section 141B, insert— 

<Modifications relating to Sea Fisheries (Shellfish) Act 1967: orders as to fisheries 
for shellfish 

(1) In section 1 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (“the 1967 Act”) (power to 
make orders as to fisheries for shellfish), omit subsection (4). 

(2) The modifications made to that section by section 203 of the 2009 Act (variation etc. of 
orders as a result of development) extend to Scotland. 

(3) In paragraph 6 of schedule 1 to the 1967 Act— 

(a) the existing provision is renumbered as sub-paragraph (1), and 

(b) after that sub-paragraph insert— 

“(2) Where the proposed order relates to any portion of the sea shore belonging to 
Her Majesty in right of the Crown, the appropriate Minister must also have 
regard to the powers and duties of the Crown Estate Commissioners under the 
Crown Estate Act 1961 (c.55).”.> 

Richard Lochhead 
 

89 After section 141B, insert— 

<Further modifications relating to Sea Fisheries (Shellfish) Act 1967 

(1) The modifications to the Sea Fisheries (Shellfish) Act 1967 (c.83) (“the 1967 Act”) 
made by the following provisions of the 2009 Act extend to Scotland— 

(a) section 204 (purposes for which tolls from regulated fisheries may be applied), 5 

(b) section 206 (liability of master, etc where vessel used in commission of offence), 

(c) section 207 (restrictions imposed by grantees in relation to regulated fisheries),  
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(d) section 209 (register of licences in relation to regulated fisheries),  

(e) section 210 (protection of private shellfish beds),  

(f) section 211(1) and (3) (use of implements of fishing), 10 

(g) section 214 (power to appoint inspector before making orders as to fisheries for 
shellfish), 

(h) Part 5(A) of Schedule 22 (repeals). 

(2) In section 1 of the 1967 Act (power to make orders as to fisheries for shellfish), after 
subsection (14) insert— 15 

“(14A) Subsection (14) above has effect in relation to Scotland as if the reference to 
the Town and Country Planning Act 1990 were a reference to section 26 of the 
Town and Country Planning (Scotland) Act 1997 (c.8).”. 

(3) In section 7 of the 1967 Act (protection of fisheries), in subsection (4), for “level 3 on 
the standard scale” substitute “£50,000”.>  20 

Karen Gillon 
 

89A As an amendment to amendment 89, leave out line 7 

Karen Gillon 
 

89B As an amendment to amendment 89, leave out lines 11 and 12 

Liam McArthur 
 

89C As an amendment to amendment 89, line 18, at end insert— 

<(5A) In section 3 of the 1967 Act (effect of grant of right of regulating a fishery), after 
subsection (5) insert— 

“(6) It is a defence for a person charged with an offence under subsection (5) to 
show that the person— 

(a) did not know, and  

(b) had no reason to suspect, 

 that the boat would be used in the commission of an offence under subsection 
(3).”.>  

Liam McArthur 
 

89D As an amendment to amendment 89, line 20, at end insert— 

<(  ) The modifications to the 1967 Act made by section 214 (power to appoint inspector 
before making orders as to fisheries for shellfish) of the 2009 Act, other than those made 
by subsection (2)(b), extend to Scotland.  

(  ) In paragraph 4(2) of Schedule 1 to the 1967 Act (provisions with respect to making 
orders as to fisheries for shellfish), for “The appropriate Minister shall” substitute “The 
Scottish Ministers may, and in the case of receiving an objection raising a material 
concern under paragraph 3 above, must”> 
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Section 145 

Liam McArthur 
 

90 In section 145, page 81, line 18, leave out subsection (3) 

Schedule 1 

Richard Lochhead 
 

91 In schedule 1, page 83, line 23, leave out <317> and insert <322> 

Richard Lochhead 
 

92 In schedule 1, page 86, line 24, after <region> insert <to> 

Schedule 2 

Richard Lochhead 
 

93 In schedule 2, page 91, line 5, leave out from <any> to second <or> and insert <the sheriff to> 

Richard Lochhead 
 

94 In schedule 2, page 91, leave out lines 7 and 8 

Richard Lochhead 
 

95 In schedule 2, page 91, line 10, leave out from <court> to <person> and insert <sheriff> 

Richard Lochhead 
 

96 In schedule 2, page 91, leave out line 17 

Richard Lochhead 
 

97 In schedule 2, page 92, line 22, after <39> insert <in relation to an offence> 

Richard Lochhead 
 

98 In schedule 2, page 93, line 7, leave out <40(5)> and insert <40(4A)> 

Long Title 

Peter Peacock 
 

5 In the long title, page 1, line 1, leave out <functions and activities in> and insert <the sustainable 
development of> 

Richard Lochhead 
 

99 In the long title, page 1, line 2, leave out <and> 
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Richard Lochhead 
 

100 In the long title, page 1, line 3, after <seals> insert <and regulation of sea fisheries> 
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SP Bill 25A-G 1 Session 3 (2010) 
 

Marine (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated on the  day of Stage 3 consideration, 
set out in the order in which they will be debated.  THIS LIST DOES 
NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT 
THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
Groupings of amendments 

 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  
 

Group 1: General duties 
101, 2, 5 

Group 2: Marine planning: content of marine plans and review 
102, 6, 103, 23, 91, 92 

 Notes on amendments in this group 
 Amendments 6 and 103 are direct alternatives 
 

Debate to end no later than 25 minutes after proceedings begin 

Group 3: Marine planning and marine licensing: delegation of functions relating 
to regional marine plans 
24, 104, 25, 105, 106, 42, 43 

Group 4: Minor and consequential amendments 
26, 69, 84, 97, 98 

Group 5: Marine licensing: licensable and registrable marine activities 
107, 27, 108, 112 

 
Debate to end no later than 55 minutes after proceedings begin 

Group 6: Marine licensing: exemptions from pre-application consultation etc. 
109, 28, 29, 30, 31, 8, 9, 10, 11, 12 
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Group 7: Marine licensing: notice and determination of applications 
32, 110, 33 

Group 8: Marine licensing: variation, suspension, revocation and transfer 
13, 14, 15, 111, 34, 35 

Group 9: Marine licensing: exemptions specified by order 
16, 17, 18, 19 

 
Debate to end no later than 1 hour 40 minutes after proceedings begin 

Group 10: Marine licensing: electricity works 
113, 44 

Group 11: Marine licensing: appeals against decisions and notices 
36, 37, 38, 39, 40, 47, 48, 49, 93, 94, 95, 96  

Group 12: Marine licensing: fishfarming 
41, 22 

 
Debate to end no later than 2 hours 10 minutes after proceedings begin 

Group 13: Marine licensing: registration of licensing information 
45, 46  

Group 14: Marine protected areas: designation and review of achievement of 
objectives 
20, 50, 51, 52, 53, 3, 54, 55, 56, 114, 57, 4, 21, 115, 59, 60, 90 

 
Debate to end no later than 2 hours 40 minutes after proceedings begin 

Group 15: Marine protected areas: duties of public authorities 
61, 62, 63, 64, 65 

Group 16: Marine conservation orders: procedure 
66, 67, 116, 117, 68 

Group 17: Marine conservation orders: seafishing as exemption to offences 
118 

 
Debate to end no later than 3 hours 5 minutes after proceedings begin 

Group 18: Reports to Parliament on marine protected area designation 
70, 71 
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Group 19: Conservation of seals: licence conditions and review of licensing 
regime 
72, 120, 121, 73, 74, 75, 76, 77, 78, 122, 81, 82 

Group 20: Harassment of seals at haul-out sites 
79, 80, 83 

 
Debate to end no later than 3 hours 40 minutes after proceedings begin 

Group 21: Common enforcement powers 
7, 85, 86 

Group 22: Modifications to Sea Fisheries (Shellfish) Act 1967 and Sea Fish 
(Conservation) Act 1967 
87, 88, 89, 89A, 89B, 89C, 89D, 99, 100 

 
Debate to end no later than 4 hours after proceedings begin 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 52   Session 3 
 

Meeting of the Parliament 
 

Thursday 4 February 2010 

 

Note: (DT) signifies a decision taken at Decision Time. 

Marine (Scotland) Bill: Bruce Crawford, on behalf of the Parliamentary Bureau, 

moved S3M-5671—That the Parliament agrees that, during Stage 3 of the Marine 

(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 

brought to a conclusion by the time limits indicated, each time limit being calculated 

from when the Stage begins and excluding any periods when other business is 

under consideration or when a meeting of the Parliament is suspended (other than a 

suspension following the first division in the Stage in the morning and afternoon 

being called) or otherwise not in progress:  

Groups 1 and 2: 25 minutes 

Groups 3 to 5: 55 minutes 

Groups 6 to 9: 1 hour 40 minutes 

Groups 10 to 12: 2 hours 10 minutes 

Groups 13 and 14: 2 hours 40 minutes 

Groups 15 to 17: 3 hours 5 minutes 

Groups 18 to 20: 3 hours 40 minutes  

Groups 21 and 22: 4 hours. 

The motion was agreed to. 

Marine (Scotland) Bill: The Bill was considered at Stage 3. 

Marine (Scotland) Bill: The Parliament continued consideration of the Bill at Stage 

3. 

The following amendments were agreed to without division: 101, 2, 102, 103, 23, 

104, 105, 26, 27, 109, 28, 29, 30, 31, 8, 9, 10, 11, 12, 33, 13, 14, 111, 34, 36, 37, 38, 

39, 40, 44, 47, 48, 49, 50, 51, 53, 3, 55, 56, 57, 4, 59, 61, 62, 63, 64, 65, 66, 67, 69, 

70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 89D, 91, 

92, 93, 94, 95, 96, 97, 98, 99 and 100. 

The following amendments were agreed to (by division)— 

24 (For 62, Against 60, Abstentions 0) 

25 (For 62, Against 60, Abstentions 0) 

107 (For 106, Against 17, Abstentions 0) 
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115 (For 116, Against 2, Abstentions 0) 

68 (For 60, Against 59, Abstentions 0) 

The following amendments were disagreed to (by division)— 

6 (For 59, Against 62, Abstentions 0) 

106 (For 61, Against 62, Abstentions 0) 

35 (For 15, Against 104, Abstentions 0) 

16 (For 58, Against 60, Abstentions 0) 

41 (For 59, Against 63, Abstentions 0) 

43 (For 59, Against 60, Abstentions 0) 

52 (For 59, Against 61, Abstentions 0) 

60 (For 59, Against 61, Abstentions 0) 

116 (For 58, Against 61, Abstentions 0) 

117 (For 56, Against 60, Abstentions 0) 

118 (For 4, Against 115, Abstentions 0) 

120 (For 3, Against 120, Abstentions 0) 

121 (For 3, Against 121, Abstentions 0) 

7 (For 57, Against 62, Abstentions 0) 

90 (For 57, Against 63, Abstentions 0) 

5 (For 58, Against 61, Abstentions 0)  

The following amendments were moved and, with the agreement of the Parliament, 

withdrawn: 32, 113, 45 and 20. 

The following amendments were not moved: 108, 110, 15, 112, 17, 18, 19, 42, 46, 

22, 54, 114, 21, 122, 89A, 89B and 89C. 

Marine (Scotland) Bill: The Cabinet Secretary for Environment and Rural Affairs 

(Richard Lochhead) moved S3M-5559—That the Parliament agrees that the Marine 

(Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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23443  4 FEBRUARY 2010  23444 

 

Scottish Parliament 
Thursday 4 February 2010 

[THE PRESIDING OFFICER opened the meeting at 
09:00] 

Business Motion 
The Presiding Officer (Alex Fergusson): 

Good morning. The first item of business today is 
consideration of business motion S3M-5671, in the 
name of Bruce Crawford, on behalf of the 
Parliamentary Bureau, which sets out a timetable 
for stage 3 consideration of the Marine (Scotland) 
Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Marine (Scotland) Bill, debate on groups of amendments 
shall, subject to Rule 9.8.4A, be brought to a conclusion by 
the time limits indicated, each time limit being calculated 
from when the Stage begins and excluding any periods 
when other business is under consideration or when a 
meeting of the Parliament is suspended (other than a 
suspension following the first division in the Stage in the 
morning and afternoon being called) or otherwise not in 
progress:  

Groups 1 and 2: 25 minutes 

Groups 3 to 5: 55 minutes 

Groups 6 to 9: 1 hour 40 minutes 

Groups 10 to 12: 2 hours 10 minutes 

Groups 13 and 14: 2 hours 40 minutes 

Groups 15 to 17: 3 hours 5 minutes 

Groups 18 to 20: 3 hours 40 minutes  

Groups 21 and 22: 4 hours.—[Bruce Crawford.] 

Motion agreed to. 

Marine (Scotland) Bill: Stage 3 

09:00 
The Presiding Officer (Alex Fergusson): The 

next item of business is stage 3 of the Marine 
(Scotland) Bill. In dealing with amendments, 
members should have the bill as amended at 
stage 2—that is, SP bill 25A; the marshalled list, 
which was revised on Tuesday—that is, SP bill 
25AML (revised); and the groupings which, as 
Presiding Officer, I have agreed. The division bell 
will sound and proceedings will be suspended for 
five minutes before the first division this morning. 
The period of voting will be 30 seconds. 
Thereafter, I will allow a voting period of one 
minute for the first division after a debate and 30 
seconds for all other divisions. 

I inform members at the outset that time is 
incredibly tight, so I ask everyone to keep their 
contributions as brief as possible. 

Section 2A—Sustainable development 
The Presiding Officer: We come to group 1. 

Amendment 101, in the name of Peter Peacock, is 
grouped with amendments 2 and 5. 

Peter Peacock (Highlands and Islands) (Lab): 
I am pleased to kick off today’s proceedings with 
three amendments. Two are concerned with 
general duties on ministers and public authorities, 
and the third is a minor but important amendment 
to the bill’s long title that will reflect the fact that 
furthering sustainable development is now part of 
the bill’s purpose. 

Amendment 101 is a revised version of an 
amendment that I moved at stage 2, which the 
Cabinet Secretary for Rural Affairs and the 
Environment opposed at that time. It concerns the 
health of our marine environment. If the Marine 
(Scotland) Bill is to mean anything, it is important 
that it makes a real difference to the health of our 
marine environment in the long term. The 
amendment would require ministers and public 
authorities to act in ways that are best calculated 
to protect and enhance the health of the Scottish 
marine area. It seeks to translate into the bill the 
Rural Affairs and Environment Committee’s 
unanimous support for that principle in its stage 1 
report. 

I listened carefully to what the minister said at 
stage 2 and, although I did not share his anxieties, 
I have tried to change the amendment to 
accommodate some of the concerns by linking the 
health of the marine environment to sustainable 
development. An amendment on sustainable 
development was agreed to at stage 2 and is in 
the bill that is before us today. Amendment 101 
replicates the key aspects of the provision that 
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was approved at stage 2 and refers to it, along 
with the health of the marine area. I have 
discussed the amendment with the minister and 
his officials and I hope that he is now ready 
enthusiastically and generously to support the 
amendment, and also to do so graciously, no 
doubt. We will see when the time comes. 

Amendment 2 deals with mitigation and 
adaptation to climate change. Last year’s Climate 
Change (Scotland) Act 2009 set ambitious targets 
that will be met only if the follow-through is there to 
deliver on them. Scottish Renewables estimates 
that Scotland’s carbon emissions could by 2020 
be cut by about a third through installation of 
offshore renewables. Scotland’s seas are 
potentially our trump card in the fight against 
climate change. As the bill is the first 
environmental legislation to be considered post 
the 2009 act, it is vital that those strong climate 
change objectives be directly reflected in the bill 
and it is important that climate change be reflected 
in the national marine plans that will result from 
the bill, but a general duty will ensure that climate 
obligations are considered throughout the bill’s 
workings. That will be important as new 
management arrangements come on stream and 
new bodies are established in years to come to 
manage such matters. I hope that the minister has 
reflected on his stance at stage 2 and feels able to 
accept the amendment. 

Amendment 5 is designed to have the long title 
reflect a particular change about sustainable 
development that was agreed at stage 2. It seems 
to me to be a fairly innocuous amendment, but 
one that symbolises the fact that the bill is, in 
significant part, about sustainable development. 
Again, I hope that the minister will be able to 
support the change. 

I move amendment 101. 

John Scott (Ayr) (Con): I speak in support of 
Peter Peacock’s amendment 101, which is an 
improved version of an amendment that he lodged 
at stage 2. It seeks to include in the bill a duty to 
protect and enhance our seas where appropriate. 
That will, combined with a requirement to develop 
our seas sustainably, enhance the bill, so I am 
happy to support the amendment. 

I also support amendment 2 because it will 
oblige the Government to mitigate climate change 
where possible. I support Peter Peacock’s 
comments in that regard. 

Liam McArthur (Orkney) (LD): I am conscious 
that I will be clambering to my feet fairly regularly 
this morning, so I will keep my comments brief. 
Liberal Democrats support all three amendments 
in the group. The bill seeks to protect our marine 
environment, but if that is to avoid being a process 
of managed decline in certain instances, we need 

to ensure that there is a duty on ministers and 
public authorities not only to maintain but where 
appropriate—and only where appropriate—to 
enhance that environment. As Peter Peacock said, 
the cabinet secretary expressed concerns at stage 
2, but I believe—as John Scott does—that they 
have been addressed in the form of amendment 
101. 

Amendment 2 acknowledges the threat to our 
marine and wider environment that is presented by 
climate change. The general duty that the 
amendment would place on ministers and public 
authorities would help to ensure that that is 
properly acknowledged in the bill. Amendment 5 
provides consistency with the approach that we 
have adopted in other legislation. By adding 
sustainable development to the long title, it will 
allow us to put on the tin what the bill is about. I 
urge members to support all three amendments. 

The Cabinet Secretary for Rural Affairs and 
the Environment (Richard Lochhead): I am 
pleased to start on a positive note. In the spirit of 
Peter Peacock’s contribution, I “enthusiastically 
and generously” say that I am content to accept 
amendment 101, which delivers the right message 
about the Government’s approach to marine 
management and the need to balance the use and 
protection of Scotland’s spectacular seas. We 
welcome the reference to the health of Scotland’s 
seas. 

I turn to amendment 2. We discussed the issue 
in great detail at stage 2, when I said that there 
are already such general duties in the Climate 
Change (Scotland) Act 2009 and that I did not 
believe that it was necessary to replicate them in 
the bill. However, in order to reiterate our 
commitment to mitigation and adaptation to 
climate change, I am happy to accept the 
amendment. 

On amendment 5, again, we debated such an 
amendment at stage 2. However, my views remain 
the same. The long title is meant to be an accurate 
legal description of the content of the bill. I have to 
say to Peter Peacock that my legal advice is that 
the amendment would make the long title 
inaccurate, so on that basis we have no option but 
to oppose it. I ask Peter Peacock to consider not 
moving the amendment. 

Peter Peacock: I will not delay proceedings. I 
am grateful for the support for amendments 101 
and 2, and I hope that the Parliament will still 
support amendment 5, notwithstanding what the 
minister said. 

Amendment 101 agreed to. 

After Section 2A 

Amendment 2 moved—[Peter Peacock]—and 
agreed to. 
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Section 3—National marine plan and regional 
marine plans 

The Presiding Officer: Amendment 102, in the 
name of Elaine Murray, is grouped with 
amendments 6, 103, 23, 91 and 92. 

Elaine Murray (Dumfries) (Lab): I lodged but 
did not press a similar amendment at stage 2. 
However, I believe that the issue is worthy of 
consideration by the whole Parliament as it links 
marine planning in part 2 of the bill with protection 
and enhancement in part 4. Amendment 102 
would require national and regional plans to state 
how Government policies on nature conservation 
marine protection areas and other conservation 
sites that will also form part of the network of 
conservation sites that is created under section 
68A, such as European marine sites, sites of 
special scientific interest and Ramsar sites, will 
contribute to conservation or improvement of the 
marine area. 

The minister resisted my amendment at stage 2 
on the basis that 
“sustainable development policies are about using 
Scotland’s seas in a manner that is best calculated to 
deliver Scotland’s needs, which are protecting the marine 
area while allowing activity to take place.”—[Official Report, 
Rural Affairs and Environment Committee, 18 November 
2009; c 2124.]  

I have reflected on that response and I believe that 
it misses the point. The national and regional 
plans are the policy documents that will guide the 
marine planning partnerships’ decisions on 
appropriate development in the different parts of 
the marine area that they cover. There will 
inevitably be competing interests. It is important 
that the policy intention of the creation of nature 
conservation MPAs and the network of 
conservation sites is explicit in the plan and is 
available to members of the planning partnerships, 
to applicants who wish to undertake activity in the 
marine area, and to the general public. 

Schedule 1 to the bill relates to the preparation, 
adoption and amendment of marine plans, 
including publication of and consultation on draft 
plans, and the laying before Parliament of national 
plans and possibly—depending on agreement to 
amendments that will be debated later today—
regional plans. As the creation of nature 
conservation MPAs and the network of 
conservation sites will constrain some of those 
activities in some parts of the marine area, I think 
it sensible that the plans explain the policies 
underpinning their creation. 

At stage 2, Liam McArthur was concerned that 
there was no counterweight against climate 
change mitigation. I believe that that concern has 
been addressed in his amendment 6, his 
alternative pass in amendment 103 and Peter 

Peacock’s amendment 2, which has just been 
agreed to. I am happy to support whichever 
amendment Mr McArthur wishes to press. I am 
also happy to support amendments 23, 91 and 92, 
which are in the name of the cabinet secretary. 

I also point out that Scottish Environment LINK 
supports amendment 102. In its briefing for today’s 
debate, it stresses the importance of a three-pillar 
approach to marine conservation and points out 
that that was also supported by the advisory group 
for marine and coastal strategy and the 
sustainable seas task force. As a result, a clear 
link between planning provisions and provisions 
for marine protection and enhancement is 
necessary. 

I move amendment 102. 

The Presiding Officer: Before I call Liam 
McArthur to speak to amendment 6 and the other 
amendments in the group, I point out to members 
that amendments 6 and 103 are direct 
alternatives. 

Liam McArthur: First of all, I have no difficulty 
in supporting the three Government amendments 
in this group. The Liberal Democrats also support 
amendment 102, as it reinforces the three-pillar 
approach to nature conservation that was 
identified by the advisory group on marine and 
coastal strategy and the sustainable seas task 
force as the surest means of linking marine 
planning with marine protection and enhancement 
provisions. I certainly recognise that efforts have 
been made to address the concerns that I 
expressed at stage 2. 

On amendments 6 and 103, committee 
colleagues will recall that at stage 2 Alasdair 
Morgan, showing all the parliamentary cunning 
that befits someone who has risen to the elevated 
status of Deputy Presiding Officer, succeeded in 
hoisting me by my own inferior amendment, and I 
am sure that some will feel that I am about to 
make the same schoolboy error at stage 3. 
However, on this occasion, I have lodged 
amendment 103 as a backstop. 

I hope that Parliament will agree to support the 
more substantive amendment 6, which I think 
provides the clarity of direction and purpose that 
has been sought by stakeholders across the board 
and the committee itself since stage 1. Its 
approach would not compromise the flexibility that 
we all want in regional planning partnerships, but 
is consistent with the Water Environment and 
Water Services (Scotland) Act 2003 and the Flood 
Risk Management (Scotland) Act 2009, both of 
which require the Scottish Environment Protection 
Agency to put in place programmes of measures 
to achieve stated objectives. 

Although I am grateful to the minister and his 
officials for seeking a compromise, I urge the 
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Parliament to go a little bit further and to agree to 
amendment 6, which will ensure that national and 
regional plans set out clearly, simply and in a 
flexible way what will be done and who will be 
responsible for doing it. 

Richard Lochhead: Amendment 102 is useful 
and reflects stakeholders’ concerns. As it makes 
more explicit the link between the planning and 
conservation parts of the bill, we are happy to 
support it. 

As for amendment 6, a similar amendment was 
discussed in detail at stage 2. My views remain 
the same: the bill contains no powers to require 
anyone to implement policies and programmes 
such as are referred to in the amendment. The 
plans get their force from section 11, which 
requires certain decisions in a marine area to be 
made “in accordance with” a plan, and requires 
that regard be had to a plan when other decisions 
are made. Given that a marine plan is not a 
vehicle for delivering freestanding programmes or 
a series of actions, I oppose amendment 6. 

However, I am happy to accept amendment 103, 
which is similar to amendment 6 but has had 
removed from it the references to policies, 
programmes, responsible public authorities and 
persons. As the Presiding Officer has pointed out, 
the Parliament has to choose between the two 
amendments: we choose amendment 103, 
because it focuses on the objectives for marine 
plans, the condition of the marine area at the time 
of the plan’s preparation and the pressures of 
human activities on the area. Although such things 
would appear in plans anyway, I am happy for the 
bill to refer specifically to them. 

Amendment 23 is a minor technical amendment 
that seeks to bring section 7(2)(b)(i) into line with 
section 7(2)(a)(i) with regard to the reference to 
“the living resources which the area supports”. 

Amendment 91 is another minor technical 
amendment that seeks to correct a reference to 
the Marine and Coastal Access Act 2009 following 
changes in the final numbering of that act, and 
amendment 92 seeks to make a minor 
grammatical correction in schedule 1 so that the 
sentence in question will read: 

“the Scottish marine region to which the plan is to apply”. 

John Scott: I, too, am happy to support 
amendment 102 in the name of Elaine Murray, as 
it develops the three-pillar approach to nature 
conservation that the Rural Affairs and 
Environment Committee and others have agreed 
is vital to the development of a national marine 
plan. 

I have to say that I prefer amendment 103 to 
amendment 6 in its attempt to flesh out the bill’s 
intentions. Amendment 103 will help commercial 

development by providing greater clarity in marine 
plans and making the bill more compatible with the 
Water Environment and Water Services (Scotland) 
Act 2003 and the Flood Risk Management 
(Scotland) Act 2009. Both pieces of legislation 
clearly set out their objectives; this bill should do 
so as well. 

Elaine Murray: I thank members for their 
support. I will press amendment 102. 

Amendment 102 agreed to. 

Amendment 6 moved—[Liam McArthur]. 

The Presiding Officer: The question is, that 
amendment 6 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
As this is the first division of the day, there will be 
a five-minute suspension. 

09:15 
Meeting suspended. 

09:20 
On resuming— 

The Presiding Officer: We will proceed with the 
division on amendment 6. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
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McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  

Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 59, Against 62, Abstentions 0. 

Amendment 6 disagreed to. 

Amendment 103 moved—[Liam McArthur]—and 
agreed to. 

Section 7—Duty to keep relevant matters 
under review 

Amendment 23 moved—[Richard Lochhead]—
and agreed to. 

Section 8—Delegation of functions relating to 
regional marine plans 

The Presiding Officer: Amendment 24, in the 
name of Elaine Murray, is grouped with 
amendments 104, 25, 105, 106, 42 and 43. 

Elaine Murray: The Rural Affairs and 
Environment Committee stage 1 report expressed 
concerns that functions relating to regional marine 
plans could, under the present wording of the bill, 
be delegated to one public authority acting on its 
own without any other partners. 

At stage 2, I introduced a similar amendment to 
amendment 24 that, surprisingly—considering the 
committee’s view at stage 1—was defeated on the 
convener’s casting vote. 

Amendment 24 would require delegation of 
functions in relation to regional marine plans to 
“a person nominated by Scottish ministers” 

plus a public authority and/or a person who is 
“nominated by a public authority with an interest in the … 
marine region”. 

The requirement to include a person who is 
nominated by Scottish ministers as a delegate 
reflects the committee’s stage 1 recommendation 
“that Marine Scotland’s experience and expertise will be 
crucial for the effective running of all MPPs. The Committee 
would expect that Marine Scotland would take the lead role 
in administering MPPs.” 
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The inclusion of a representative from Marine 
Scotland would ensure that national priorities be 
appropriately reflected in regional plans. 

Amendment 24 has the support of the Scottish 
Fishermen’s Federation and it is the view of that 
organisation, and of other witnesses who gave 
stage 1 evidence, that Marine Scotland should 
chair the regional planning partnerships in order to 
ensure fairness and consistency. 

Amendment 25 is consequential on amendment 
24. The intention is the same as that of section 
8(3), which it would replace, and it would require 
ministers only to give direction with the consent of 
the public authority or authorities involved in the 
partnership, either directly or by nomination of 
delegates. 

Amendments 42 and 43 would apply the same 
principle to the delegation of functions relating to 
marine licensing, and would mean the requirement 
of a partnership approach to the issuing of marine 
licences where that has been delegated by 
Scottish ministers. The consent of the public 
authority or authorities involved will also be 
required if an order is made. 

Concerns have been raised that amendments 
24 and 42 would mean that only one person who 
has been nominated by ministers and one person 
who has been nominated by the local authority or 
public authority could be on the planning 
partnership or licensing authority. However, in the 
amendments, as in all United Kingdom and 
Scottish legislation, the singular includes the 
plural. I refer members to the Scotland Act 1998 
(Transitory and Transitional Provisions) 
(Publication and Interpretation etc of Acts of the 
Scottish Parliament) Order 1999, statutory 
instrument 1379, which states in schedule 1, 
paragraph 3: 

“In an Act of the Scottish Parliament, unless the contrary 
intention appears,- 

(a) words importing the masculine gender include the 
feminine; 

(b) words importing the feminine gender include the 
masculine; and 

(c) words in the singular include the plural and words in 
the plural include the singular.” [Applause.]  

As there is no contrary intention in, for example, 
the use of the word “one” rather than the use of 
the word “a”, in amendments 24 and 42, more 
than one person could be nominated by ministers 
or by the authority, and there could be more than 
one public authority delegate. 

I move amendment 24. 

Robin Harper (Lothians) (Green): Amendment 
104 seeks to give some structure to marine 
planning partnerships. Section 8 currently enables 
ministers to delegate regional planning functions 

to “a group of persons”. The policy intention is to 
delegate, and we support increased local 
governance for planning, but the bill contains no 
provision for how those groups would be 
structured or constituted. 

In its stage 1 report, the committee supported a 
flexible approach to membership, and that support 
was reiterated at stage 2. However, it also made it 
clear that the MPPs should be diverse bodies that 
are not dominated by narrow sectoral interests. 
Amendment 104 seeks to strike a balance 
between those concerns and, as with the similar 
amendment that was lodged at stage 2, it requires 
ministers to ensure only “so far as” is “reasonably 
practicable” that the partnerships include 
“representatives of persons with an interest in ... the 
protection and enhancement” 

of the area, and in use of the area for recreational 
and commercial purposes. Amendment 104 is 
supported by Scottish Environment LINK, Surfers 
Against Sewage and Scottish Renewables, who 
“welcome strong, transparent and inclusive marine planning 
partnerships that can bring all the stakeholders together 
early in the process to get renewables rapidly developed in 
the right places.” 

On amendment 105, in its stage 1 report, the 
Rural Affairs and Environment Committee stated 
that it found it almost impossible to envisage 
circumstances in which a single public authority 
would be an appropriate partnership, and it 
advocated removal of that provision. Amendment 
105 does not go that far, but we agree that ideally, 
regional planning functions should be delegated to 
a group of people and not to a public authority. 
Amendment 105 therefore would require that 
when ministers make such a direction, they must 
include a statement of reasons why they have 
chosen a public authority, and it would require that 
authority to consult representatives of persons 
from the three broad sectoral interests that I 
mentioned when speaking to amendment 104, and 
any other persons that Scottish ministers consider 
appropriate, when it is exercising its delegated 
functions. Again, amendment 105 comes with 
broad support. 

Amendment 106 would require ministers to lay 
before Parliament a draft of any direction that they 
give under section 8 to delegate regional planning 
functions, in order that Parliament has an 
opportunity to consider a direction that will hand 
enormous power to those groups. Parliamentary 
scrutiny of the partnerships and their composition 
will ultimately give them clear authority to get on 
with the job with which they are tasked, safe in the 
knowledge that they have passed the test, that 
they are representative, and that they have the 
seal of Parliament. If the composition of the 
partnerships were to leave out interests, the 
danger would be that those groups would cry foul 
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at a later date, and would seek to undermine the 
plans and agreements that had been put in place. 
It is essential that we get this part of the planning 
process right. 

Liam McArthur: Despite Elaine Murray’s rather 
learned, three-musketeer style defence of her 
amendments, I am afraid that we cannot support 
amendments 24 and 25 because it appears that 
they would dilute the flexibility that ministers have 
in the bill as it stands in return for no 
commensurate benefit. 

I am, however, minded to support amendments 
104, 105 and 106. Although I am not certain that 
they would add a great deal of practical effect 
beyond what is in the bill already, amendments 
104 and 105 seem to have the benefit that they 
would provide additional clarity for those who 
might expect to be involved in marine planning. As 
Robin Harper said, amendment 106 seeks to 
introduce greater transparency and accountability 
through Parliament’s role. On that basis, the 
amendments are worthy of support. 

John Scott: I speak in support of Elaine 
Murray’s amendments 24, 25, 42 and 43, which 
will give the opportunity for a wider view to be 
taken in the development of regional plans and 
marine licensing than that which might be taken by 
a single authority acting on its own. In terms of 
consistency of approach, Marine Scotland should 
have an input into the development of all regional 
plans and granting of marine licences. That is why 
I believe Elaine Murray’s amendments to be so 
important. I know that the minister has concerns 
about the amendments, but they are, nonetheless, 
better than what is already in place, 
notwithstanding what Liam McArthur said. Elaine 
Murray has more than adequately answered any 
doubts that the minister might have. 

I am happy to support Robin Harper’s 
amendments 104 and 105, although I am unable 
to support amendment 106. 

09:30 
Richard Lochhead: Amendment 24 would 

remove the flexibility to delegate planning 
functions to a single public authority. I believe that 
none of us would wish the powers to delegate 
planning functions to be limited in such a way. It is 
not inconceivable that delegation of planning 
functions to a single public authority might be 
appropriate in some cases. For example, 
delegation to one of the islands councils in 
Scotland might be a possibility. Elaine Murray 
referred eloquently to existing legislation, but we 
must address the wording of the amendment that 
is before us, so I ask her to consider seeking to 
withdraw amendment 24. 

Amendment 104 is similar to amendment 141—
at stage 2. That amendment was defeated, as it 
was too prescriptive, but amendment 104 
addresses the issue by including the phrase 
“any other persons that the Scottish Ministers consider 
appropriate”. 

That drafting provides more flexibility to meet the 
wide range of circumstances around the Scottish 
coast, so we are happy to accept amendment 104. 

We want to resist amendment 25, which is 
consequential on amendment 24. 

Amendment 105, which sets out further details 
on what a direction to a public authority must 
include, would offer a safeguard to a number of 
stakeholders who are worried about the use of the 
Government’s direction-giving powers, so we are 
happy to accept it. 

Amendment 106 would introduce another layer 
of decision making by requiring the Government to 
lay before the Parliament for consideration a copy 
of the draft directions that are given to marine 
planning partnerships. That process, which would 
take a minimum of 40 days, is not necessary and 
would add a further layer of bureaucracy. For 
those reasons, and given the movement that I 
have made on amendments 104 and 105, I ask 
Robin Harper to consider not moving amendment 
106. 

The arguments on amendment 42 are similar to 
the ones that I have just laid out on amendment 
24. Amendment 42 would remove the flexibility to 
delegate licensing functions to a single public 
authority. We would not wish to limit the powers to 
delegate licensing functions in such a way. I 
repeat that it is not inconceivable that delegation 
of licensing functions to a single public authority 
might be appropriate in some circumstances, 
perhaps to one of the islands councils. Therefore, I 
ask members to resist amendment 42 and the 
consequential amendment 43. 

Elaine Murray: To clarify, in the situation that 
the cabinet secretary describes, a partnership 
could be a single public authority plus a 
representative of Marine Scotland. That is not 
ideal, but that is all that amendments 24 and 42 
would require. I do not think that there can be a 
partnership of one—I have never heard of that—
and it is important that Marine Scotland be 
involved in all the regional marine planning 
partnerships. 

The statutory instrument to which I referred 
affects all acts of the Scottish Parliament and 
applies in all cases, including the bill. I have come 
up against the issue previously when I have 
complained about something being expressed in 
the singular and been advised that that includes 
the plural. The clerks have checked the 
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amendments and discussed them with a senior 
draftsperson, so I am confident that they would not 
restrict partnerships to two people plus one local 
authority. I therefore press my amendment 24. 

The Labour Party supports amendments 104 to 
106 in the name of Robin Harper. 

The Presiding Officer: The question is, that 
amendment 24 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  

Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 
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The Presiding Officer: The result of the division 
is: For 62, Against 60, Abstentions 0. 

Amendment 24 agreed to. 

Amendment 104 moved—[Robin Harper]—and 
agreed to. 

Amendment 25 moved—[Elaine Murray]. 

The Presiding Officer: The question is, that 
amendment 25 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  

Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 
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The Presiding Officer: The result of the division 
is: For 62, Against 60, Abstentions 0. 

Amendment 25 agreed to. 

Amendment 105 moved—[Robin Harper]—and 
agreed to. 

After section 8 

Amendment 106 moved—[Robin Harper]. 

The Presiding Officer: The question is, that 
amendment 106 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
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White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the division 
is: For 61, Against 62, Abstentions 0. 

Amendment 106 disagreed to. 

Section 16—Requirement for licence 

The Presiding Officer: We come to group 4. 
Amendment 26, in the name of the cabinet 
secretary, is grouped with amendments 69, 84, 97 
and 98. 

Richard Lochhead: Amendment 26 is a 
consequential amendment arising from an 
amendment that was made at stage 2. The 
inclusion of section 28A, concerning submarine 
cables, means that section 16(2) should now refer 
to exemptions and special cases provided by 
sections 24 to 28A. 

Amendment 69 is simply a drafting amendment 
to correct the erroneous placing of a bracket. 

Amendment 84 is a technical drafting 
amendment to correct a reference relating to the 
production of evidence during an inspection. In 
section 125(3), the first reference to “section 
124(3)” needs to be changed to “section 124(2)”. 

Amendment 97 is a minor drafting amendment 
to insert missing words in paragraph 10(1) of 
schedule 2. Amendment 98 is also a minor 
drafting amendment. It is consequential on a stage 
2 amendment, as a result of which what was 
section 40(5) is now section 40(4A). 

I move amendment 26. 

Amendment 26 agreed to. 

Section 17—Licensable marine activities 
The Presiding Officer: We come to group 5. 

Amendment 107, in the name of Karen Gillon, is 
grouped with amendments 27, 108 and 112. 

Karen Gillon (Clydesdale) (Lab): When we 
began to consider a marine bill in the previous 
session of Parliament, the advisory group on 
marine and coastal strategy, which came to be 
known as AGMACS, was set up. In that group, 
and in the bill, it was never the intention to obstruct 
the legitimate right to sustainable fishing in 
Scottish waters. However, there is genuine 
concern that section 17 as drafted will interfere 
with that legitimate right to sustainable fishing in 
Scotland. 

When I lodged an amendment the same as 
amendment 107 at stage 2, the cabinet secretary 
indicated clearly that it was not his intention for 
section 17 to apply to fishing and that it was not 
about making fishing a licensable activity. 

However, Scottish Environment LINK argues in its 
briefing against amendment 107, on the basis that 
it would stop the licensing of fishing in the future. 
There is ambiguity about what is intended in 
section 17. 

Labour members are not against clear, effective 
and transparent action being taken to control 
fishing effort if necessary. However, if it is not the 
minister’s intention to license fishing activity, we 
need clarity in the bill—it is important that the bill is 
absolutely clear and precise. If we do not intend to 
make legitimate sustainable fishing a licensable 
activity, we must include that exemption in the bill. 
That is the view of the fishing industry, which I 
share. If we do not do that, we risk making a back-
door fundamental attack on the legitimate right to 
sustainable fishing in Scotland. 

Amendments 108 and 112, in Kenneth Gibson’s 
name, are no such back-door attacks on the 
legitimate right to sustainable fishing in Scotland; 
they are a full-frontal attack. I am surprised that a 
member of the Scottish National Party, which 
prides itself on standing up for the Scottish fishing 
industry, would come to the chamber and seek to 
remove from the bill the requirement for Scottish 
ministers to have regard to 
“the need to prevent interference with the legitimate uses of 
the sea”. 

Surely we in Scotland have fought hard to protect 
the legitimate use of our sea. The bill has been 
developed through consensus and consideration 
of all the factors concerning our seas. I hope that 
all members will vote against Kenneth Gibson’s 
amendments, which seek to remove that line from 
the bill and attack fundamentally the rights of our 
fishermen. 

I ask members to support amendment 107 in my 
name to make it absolutely clear that licensing 
does not apply to fishing, and to reject the 
amendments in the name of Kenneth Gibson, who 
seeks to attack fishing in that fundamental way. 

I move amendment 107. 

Richard Lochhead: We debated the issue at 
stage 2 and my views remain the same. I 
appreciate that amendment 107 seeks to put 
beyond doubt whether fishing could be a 
licensable activity. I am on record as saying that it 
was not our intention to make fishing a licensable 
activity under the Marine (Scotland) Bill. If there is 
any doubt, I am happy to put the question beyond 
doubt by using the order-making power to create 
exemptions. On that basis, I ask Karen Gillon to 
withdraw her amendment. 

Amendment 27 is a minor technical amendment 
to ensure that any consequential amendments 
arising from a change to section 17(1) can be 
addressed. 
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I recall that we had various debates about the 
legitimate uses of the sea at stage 2. Amendments 
108 and 112 would remove the duty on Scottish 
ministers to have regard to 
“the need to prevent interference with legitimate uses of the 
sea” 

when adding to or removing from the list of 
licensable activities or exempting activities. That 
would mean that, in making our decisions, we 
would not need to consider activities such as 
navigation, fishing, mineral extraction, amenity use 
and offshore renewables projects. I am not sure 
what my colleague Kenny Gibson is trying to 
achieve, but I think that it would be unwise for me 
to accept his amendments. I therefore ask him not 
to move amendments 108 and 112. 

Kenneth Gibson (Cunninghame North) (SNP): 
To call my amendments “a full-frontal attack” on 
the Scottish fishing industry is hyperbole, to say 
the least. 

Section 17 lists licensable marine activities and 
states that Scottish ministers must have regard to 
the need to protect the environment and human 
health. Section 17(4)(c) states that in deciding on 
exemptions, ministers must have regard to 
“the need to prevent interference with the legitimate uses of 
the sea”. 

It can be argued, therefore, that that effectively 
makes the marine licensing regime inoperable; 
that is the point behind amendment 108, and 
amendment 112, which is similar. Nearly all uses 
of the sea are legitimate with the exception of the 
use of personalised watercraft, which probably 
have no authorisation under the public right to 
navigation, and the use of beaches except by 
anglers and swimmers, those uses—neither of is 
authorised under common law. This exemption 
process is not included in the UK Marine and 
Coastal Access Act 2009 and perhaps that is why. 

09:45 
Karen Gillon: I welcome the minister’s 

comments and appreciate that he would like to 
use order-making powers to clarify that fishing 
activities are exempt from the bill, although that 
seems a slightly convoluted way of doing what we 
might achieve by agreeing to amendment 107. For 
clarity, it is important that we place on the face of 
the bill that fishing is not to be a licensable activity 
in Scotland. I will press amendment 107. 

Bill Wilson (West of Scotland) (SNP) rose— 

The Presiding Officer: Too late, I am afraid. 

The question is, that amendment 107 be agreed 
to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
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McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

AGAINST 
Brown, Robert (Glasgow) (LD)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hume, Jim (South of Scotland) (LD)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
O’Donnell, Hugh (Central Scotland) (LD)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD) 

The Presiding Officer: The result of the division 
is: For 106, Against 17, Abstentions 0. 

Amendment 107 agreed to. 

Amendment 27 moved—[Richard Lochhead]—
and agreed to. 

Amendment 108 not moved. 

Section 17A—Pre-application consultation: 
preliminary 

The Presiding Officer: We come to group 6. 
Amendment 109, in the name of Karen Gillon, is 
grouped with amendments 28 to 31 and 8 to 12. 

Karen Gillon: The policy intention behind 
amendment 109 is quite simple and I ask 
members to see it clearly. It was proposed by the 
renewables industry to bring consistency to 
section 17A. I hope that the cabinet secretary will 
be able to support it and the policy intention 
behind it. 

We are happy to support amendment 28. 

I move amendment 109. 

Richard Lochhead: I understand the motive 
behind amendment 109, in that it would give a 
power to exclude applications from the pre-
application consultation provisions where the 
application relates to an activity that has been 
carried out and licensed previously. It seems to 
me that the regulations that prescribe the relevant 
classes or descriptions of licensable marine 
activities could be used to produce the desired 
result. However, I have no particular difficulty with 
the amendment being agreed to. 

Amendment 28 will remove from section 
17A(3)(d) some wording that we think 
unnecessary and perhaps unhelpful. 

Amendments 29 and 30 simply reflect that there 
is no need for section 17B to provide a power to 
make different provision for different cases or 
classes of case. All orders and regulations under 
the bill may do that by virtue of section 145(1)(a). 

Amendment 31 is a minor technical amendment 
so that reference is made to a proposed “activity” 
rather than “development”, since licensing is for 
marine activities rather than developments. 

Amendments 8 to 12 would require that 
investigations, examinations and tests would be 
carried out only should any information supplied or 
articles produced not be sufficient for Scottish 
ministers to determine a licence application. The 
amendments would also allow investigations to be 
carried out only where “necessary”, thus removing 
current references to “expedient”. Accepting those 
amendments is unlikely to lead to any substantial 
changes in practice, but we have no objections to 
their being incorporated in the bill. 

Liam McArthur: I had hoped that, in return for 
my supporting his amendments 28 to 31, the 
cabinet secretary would support my amendments 
8 to 12. Given that he seemed to speak against an 
amendment in the previous group and then vote 
for it, I will watch with interest what happens at the 
end of this group. 

1125



23469  4 FEBRUARY 2010  23470 

 

The amendments return to ground that was 
covered at stage 2 and I hope that they address 
the concerns that were raised then. As I 
acknowledged at the time, we know far less about 
the marine environment than we know about the 
terrestrial environment. However, we need to be 
careful about the way in which we try to make 
good that deficit of knowledge. By removing the 
word “expedient” from section 18, amendments 9 
and 12 would allow ministers to require all the 
information necessary for determining a licence 
application but stop short of allowing them to go 
on a fishing expedition that might be nice to have 
but is not essential for the purpose of determining 
the application. [Interruption.] 

Amendments 8, 10 and 11 would ensure that, 
where possible, any additional data that are 
required to support an application could be 
collected by the applicant under the direction and 
to the satisfaction of Scottish ministers. 

At stage 2, the cabinet secretary appeared to 
suggest that he was resisting that approach to 
save the renewables industry from itself by 
arguing that it would delay consideration of 
applications as developers fought off attempts by 
ministers to seek the information required to make 
licence determinations. That is rather given the lie 
by Scottish Renewables, which suggests that the 
amendments would result in 
“the most efficient way to handle extra data requirements, 
given that the applicant is likely to be the person with the 
greatest knowledge of the site and the person to put the 
highest priority on getting the data collected swiftly.” 

On that basis, I urge Parliament to support my 
amendments, the cabinet secretary’s amendments 
and the amendment in the name of Karen Gillon. 

The Presiding Officer: That is the second time 
that an electronic signal has come through the 
microphones. I would be grateful if all members 
would ensure that they have BlackBerrys and 
mobiles switched off. 

John Scott: I speak in support of Karen Gillon’s 
amendment 109. It seems a reasonable 
amendment, which, if implemented, would cut 
down on red tape and the bureaucratic process of 
reapplication. Karen Gillon is to be commended on 
lodging the amendment. 

I am also happy to support amendments 8 to 12, 
in the name of Liam McArthur, as they tidy up and 
add value to this part of the bill. 

Amendment 109 agreed to. 

Amendment 28 moved—[Richard Lochhead]—
and agreed to. 

Section 17B—Pre-application consultation: 
compliance 

Amendments 29 to 31 moved—[Richard 
Lochhead]—and agreed to. 

Section 18—Application for licence 

Amendments 8 to 12 moved—[Liam McArthur]—
and agreed to. 

Section 19—Notice of applications 

The Presiding Officer: We come to group 7. 
Amendment 32, in the name of Liam McArthur, is 
grouped with amendments 110 and 33. 

Liam McArthur: I dare say that we cannot really 
claim to have cut our teeth on a bill until we have 
risen to speak in opposition to an amendment in 
our own name. 

At stage 2, I moved various amendments in an 
attempt to drag the bill into the 21st century. I said 
at the time that despite the fact that access to 
high-quality broadband remains a luxury that is 
denied to many of my constituents, I believed that 
it would be useful for the bill to state specifically 
that web-based information on applications must 
be made available. The minister accepted that 
premise at the time and agreed to look at 
alternative wording at stage 3 to give effect to that. 

Unfortunately, on reflection, I think that 
amendment 32—and amendments 45 and 46—go 
rather further than I would have wished. By 
insisting that the information be available only via 
the web, all three amendments fail to deliver the 
policy intention behind my moves at stage 2. 

As things stand, nothing in the bill will prevent 
ministers from making that information available 
via the web. I hope that the cabinet secretary will 
agree to ensure that that happens. 

I have no difficulty in supporting Karen Gillon’s 
amendment 110. 

I would welcome clarification from the cabinet 
secretary about the intention behind amendment 
33. The word “appropriate” seems vaguer than the 
concept of involving those with “particular 
expertise.” I am not sure that such additional 
vagueness represents a step in the right direction. 

I move amendment 32. 

Karen Gillon: The policy intention behind 
amendment 110 is to ensure that ministers have 
regard to and take advice from their statutory 
consultees prior to determining an application. 

I understand that the minister is concerned that 
the amendment as drafted might require him to 
take that advice as he is determining the 
application. That was not the intention of the 
amendment. Perhaps the minister will clarify on 
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the record how he will consult statutory consultees 
ahead of determining an application and how he 
will ensure that they are included, so that the 
consultees who are watching this process will be 
clear about that. It might be helpful if, after the 
passage of the bill, he could write to the committee 
to outline that process, so that the committee 
would also be clear about it. Such a letter would 
be on the public record. 

Richard Lochhead: At stage 2, Liam McArthur 
proposed that the publication of licence 
applications should be on a website, so that they 
could readily be viewed. Amendment 32 would 
allow publication to be on a website only, unless it 
was felt that further publication, such as in a 
newspaper, was necessary. I am happy to accept 
amendment 32. 

One of the purposes of the bill is to introduce a 
simplified and streamlined licensing regime. 
Amendment 110 would require the Scottish 
ministers to determine applications in consultation 
with statutory consultees. That would mean that 
consultees would be contributing to the decision 
making directly, rather than making their views 
known to ministers, as we would normally expect 
in any consultation process. I understand Karen 
Gillon’s purpose and I am happy to reassure her 
that consultation is a fundamental part of the bill. I 
am fully committed to delivering the consultation 
processes that are outlined in the bill. That is why I 
accepted an amendment from Karen Gillon on 
pre-application consultation at stage 2. 

For the avoidance of doubt, I point out that the 
consultation processes are set out in section 
20(4). I will consult in the summer on the list of 
potential consultees. I look forward to receiving 
and using the advice of the many relevant 
consultees, which will no doubt arise in the 
consultation process in due course and which will 
be of high value to this Government and future 
Governments. Karen Gillon asked me to clarify 
those points by writing to the committee. I give a 
commitment to do that. 

Before determining an application for a marine 
licence, the Scottish ministers are required or 
empowered to consult those referred to in section 
20(4). Amendment 33 will simply extend the scope 
of who the Scottish ministers can consult, so as to 
cover any persons that they consider 
“appropriate”. I consider that it would be useful to 
have that flexibility. I hope that that gives Liam 
McArthur the reassurance that he seeks. 

Liam McArthur: We are in an Alice in 
Wonderland world, where the cabinet secretary 
speaks against amendments that he subsequently 
votes for and I move an amendment that I do not 
intend to press and do not support. 

I heard what the cabinet secretary said about 
retaining a degree of flexibility about publishing 
information by a means other than websites. That 
should offer reassurance. However, after looking 
again at the wording of amendment 32, I cannot 
see that it achieves that. 

I heard what the cabinet secretary said about 
amendment 33, which satisfies the concerns that I 
had about it. We are happy to support amendment 
33. 

I do not wish to press amendment 32, but I 
suspect that the cabinet secretary might. 

Amendment 32, by agreement, withdrawn. 

Section 20—Determination of applications 

Amendment 110 not moved. 

Amendment 33 moved—[Richard Lochhead]—
and agreed to. 

Section 23—Variation, suspension, revocation 
and transfer 

The Presiding Officer: We come to group 8. 
Amendment 13, in the name of Liam McArthur, is 
grouped with amendments 14, 15, 111, 34 and 35. 

Liam McArthur: For the avoidance of doubt, I 
clarify that I am speaking in favour of my 
amendment 13.  

The right of ministers to vary, suspend or revoke 
a licence is essential if we are to ensure that 
appropriate and timely responses can be made to 
changed circumstances, developments in our 
understanding of the marine environment or the 
advance of science. Nevertheless, that right 
cannot be exercised without safeguards, which my 
amendments in this group seek to underpin. 

Amendments 13 and 14 would make it clear that 
licensees can and will only be held responsible for 
the information that they provide, and that there is 
a test of reasonableness in relation to that 
information. 

10:00 
Amendment 15 seeks to address what appears 

to be a rather open-ended approach to ministerial 
powers under the bill, whereby a licence can be 
suspended, revoked and so on 
“for any other reason that appears to the Ministers to be 
relevant.” 

It is difficult to envisage what that might entail that 
could not be specified in the bill. The consequence 
is that the power introduces a considerable 
element of doubt, and therefore risk, for 
renewables developers. 
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Amendment 34, which is more detailed, 
attempts to make provision for a hearing to be 
requested by a developer within 28 days of a 
licence being varied, suspended or revoked. In 
essence, that opens up the possibility of 
addressing any concerns without the need for 
potentially lengthy and costly appeals procedures 
to be initiated. In recognition of concerns that I 
know might exist, amendment 34 would also give 
ministers the power to disapply a right to a hearing 
in cases in which urgent change was required to 
protect a feature. 

I confess that amendment 35 is more of a 
probing amendment. The suspension, revocation 
or even variation of a licence can involve 
significant costs being incurred by a renewables 
developer who, in all likelihood, will not be in 
breach of their own licence conditions. I do not 
believe that the question of how, in such 
circumstances, agreement is reached on what 
compensation might be due is adequately 
addressed by the bill. It has been suggested that 
the Government might deal with that more 
appropriately under its section 144 order-making 
powers, but I would welcome the cabinet 
secretary’s comments on the matter before I 
decide whether to move amendment 35. 

I move amendment 13. 

Karen Gillon: Amendment 111 seeks to ensure 
that, if there is a variation to a licence that is not 
material, Marine Scotland will have discretion to 
make the changes without going through a lengthy 
pre-application consultation process. Members will 
be well aware of my long-standing concerns over 
safety, particularly in the workplace. I do not 
believe that changes associated with minor 
maintenance or safety need to be or should be 
consulted on. 

One of the biggest challenges facing those who 
develop new offshore renewables installations will 
be to ensure the highest standards of safety for 
those who are involved in the construction and 
operation of those installations. Lessons that we 
have learned from the tragedies that have taken 
place in the offshore oil and gas industries must 
be built on to ensure the safety of those who will 
be working in incredibly hostile environments, 
sometimes with completely new technologies. 
That demands flexibility to ensure that licences 
can quickly accommodate any changes that might 
be needed to prevent loss of life. I hope that the 
Parliament will support amendment 111. 

Richard Lochhead: I am happy to accept 
amendment 13, as it is appropriate that the 
powers in section 23 should be exercisable only 
where inaccurate or incomplete information has 
been provided by the applicant. I am also happy to 
accept amendment 14, which provides that the 
failure to supply information should refer only to 

information that the applicant might reasonably 
have been expected to supply in connection with 
the consideration of a licence. 

I cannot accept amendment 15, as it could 
seriously affect the ability of the Scottish ministers 
to act in unforeseen or unusual circumstances. An 
example of a situation in which the provision in 
section 23(3)(d) could be used is when a new 
dredging operation might disturb or recover 
something of great archaeological interest. In such 
instances, the provision could allow for appropriate 
mitigation to be put in place, and the significance 
of any discovery to be properly evaluated. I 
therefore ask Liam McArthur to consider not 
moving amendment 15. 

On amendment 111, there could be situations in 
which the licensee wishes to notify a change in the 
activity that would result in the licence requiring to 
be varied. An example might be a change to the 
name of the ship that is carrying out the activity 
listed in the licence. We are happy to accept that 
amendment. 

On amendment 34, section 23 contains crucial 
provisions for the marine licensing regime that 
repeat much of what is already applied under part 
II of the Food and Environment Protection Act 
1985. As the decision to issue a marine licence 
will have been reached after a rigorous 
assessment, the circumstances in which Marine 
Scotland is required to vary, suspend or revoke a 
licence will be exceptional. Given that background, 
I am happy to accept amendment 34. 

Amendment 35 would require the Government 
to pay compensation to the licensee for any costs 
incurred due to the variation, suspension or 
revocation of a licence due to the circumstances 
that are detailed in section 23(3), for example  
“a change in circumstances relating to the environment or 
human health” 

or 
“increased scientific knowledge”. 

It would not appear to be appropriate for the 
Government to have to pay compensation for 
bringing to a halt an activity that might be causing 
environmental damage. There are always risks in 
business, and the Government should not be 
expected to be liable for those. Despite the 
vagaries of minority government, I will resist 
amendment 35, no matter what happens. I ask 
Liam McArthur to consider not moving it. 

Liam McArthur: I welcome the cabinet 
secretary’s acceptance of amendments 13 and 14. 
In light of what he has said, and in the generous 
spirit with which he opened the debate, I will not 
press amendment 15. 
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I congratulate Karen Gillon on the comments 
that she made about the importance of safety in 
the offshore environment, and I reassure her of 
our support for amendment 111.  

I welcome the cabinet secretary’s acceptance of 
the points behind amendment 34. 

On amendment 35, I am not persuaded by what 
the cabinet secretary said in relation to the 
avenues for seeking a mechanism for 
compensation—whether or not that is included in 
the bill or achieved through order-making powers. 
On that basis, I will press amendment 35. 

Amendment 13 agreed to. 

Amendment 14 moved—[Liam McArthur]—and 
agreed to. 

Amendment 15 not moved. 

Amendment 111 moved—[Karen Gillon]—and 
agreed to. 

After section 23 

Amendment 34 moved—[Liam McArthur]—and 
agreed to. 

Amendment 35 moved—[Liam McArthur]. 

The Deputy Presiding Officer (Alasdair 
Morgan): The question is, that amendment 35 be 
agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR  
Brown, Robert (Glasgow) (LD)  
Finnie, Ross (West of Scotland) (LD)  
Hume, Jim (South of Scotland) (LD)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
O’Donnell, Hugh (Central Scotland) (LD)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  

Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
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Peattie, Cathy (Falkirk East) (Lab)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 15, Against 104, Abstentions 0. 

Amendment 35 disagreed to. 

Section 24—Exemptions specified by order 

Amendment 112 not moved. 

Section 25—Activities below specified 
threshold of environmental impact 

The Deputy Presiding Officer: Group 9 is on 
marine licensing: exemptions specified by order. 
Amendment 16, in the name of Elaine Murray, is 
grouped with amendments 17 to 19. 

Elaine Murray: The amendments in this group 
relate to activities that are deemed to have a 
sufficiently low impact on the environment that 
they do not require to be licensed but will be 
registered instead. 

At stage 2, I lodged an amendment that would 
have required ministers to make regulations for 
those activities that will be registered rather than 
licensed. That amendment was resisted by the 
cabinet secretary and rejected by the Rural Affairs 
and Environment Committee on the convener’s 
casting vote, and I have not lodged the same 
amendment at this stage. I still believe, however, 
that if ministers make regulations providing for 
licensable marine activities that fall below a 
specified environmental threshold, there are 
certain matters that should be covered by those 
regulations. 

Amendments 16 and 17 would require 
definitions of what being registered means, what 
the specific environmental threshold is and what 
falling below that threshold means. If the bill is to 
provide a mechanism by which licensable 
activities are not to require a licence, clarity about 
the criteria used to assess whether the activity 
should be registered is essential. 

Amendment 19 would replace the requirement 
for the Scottish ministers to 
“consult such persons as they consider appropriate” 

with a requirement to consult persons who 
represent conservation and commercial interests. 
Scottish Natural Heritage would also have to be 
consulted, as would other persons that the 
Scottish ministers considered appropriate. 

At stage 2, I lodged but did not move a similar 
amendment, which the cabinet secretary said was 
unnecessary because he would consult such 
groups anyway. That might be so, but there is no 
harm in making such a requirement clear in the 
bill, as other amendments that we have agreed to 
today will do. 

The bill team expressed concern that 
amendments 16 to 18 would require the 
regulations to be rewritten every time a minor 
amendment was made. I do not think that that is a 
problem. If the definitions do not change, all that 
will be needed will be to cut and paste the 
appropriate part from one regulation to another. 
Committees consider many statutory instruments 
that involve minor variations to general text that 
does not change from one year to another. I do 
not think that there is an insurmountable problem 
in that regard. 

I have been advised that consequential 
amendments might be required as a result of 
amendment 19. If the minister advises what 
should have been included I will decide whether to 
move the amendment. 

I move amendment 16. 

Richard Lochhead: Amendments 16 to 18 
would require all regulations made under section 
25(1) to deal with all the matters in section 25(2). 
However, until we have developed a registration 
scheme under section 25, we cannot be certain 
that it would be sensible to make an absolute 
requirement of the sort that Elaine Murray 
proposes. For example, there might be no need to 
elaborate on the meaning of “fall below”, but if the 
amendments were agreed to, regulations that 
failed to do that would be incompetent. 

Moreover, the wording of the amendments is 
such that they would prevent amending 
regulations from being made after an initial set of 
regulations had dealt with the section 25(2) 
matters. Instead, the principal regulations would 
have to be remade on every occasion. I doubt that 
that is Elaine Murray’s intention and I would be 
grateful if she would not press amendment 16 and 
not move amendments 17 and 18. 

At stage 2, we debated a similar amendment to 
amendment 19, and our view remains the same. 
Amendment 19 is unnecessary and unhelpful. 
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Section 25(4) already requires the Scottish 
ministers to consult 
“such persons as they consider appropriate” 

when they make regulations under section 25. I 
reassure Elaine Murray again that the groups that 
are mentioned in amendment 19 will be consulted. 
An absolute statutory requirement, worded in the 
way that she envisages, could give rise to disputes 
about whether the right people had been 
consulted and could make regulations 
challengeable by people who thought that they 
came into the stated categories. 

Elaine Murray: The meaning of “fall below” is 
not necessarily obvious and will depend on the 
“specified threshold of environmental impact”, 

which could be 1 per cent, 5 per cent or 10 per 
cent. The issue is not straightforward; it will 
depend on the criteria that are used. The issue is 
important because, as we discussed in committee, 
a number of small registrable activities could have 
a cumulative effect. We need to understand what 
is meant by the terms that are used in section 25. 

Amendment 19 was not intended to be 
unhelpful. I heard what the cabinet secretary said, 
but surely the same argument could be made 
against the many provisions in the bill that require 
representatives of recreational, commercial or 
environmental protection and enhancement 
interests to be consulted or involved in 
partnership. The specification of such groups 
could lead to disputes between different 
representatives. I do not see why the argument 
that applies to amendment 19 should be different 
from the argument that applies to other provisions 
in the bill. I press amendment 16. 

The Deputy Presiding Officer: The question is, 
that amendment 16 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  

Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
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Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 58, Against 60, Abstentions 0. 

Amendment 16 disagreed to. 

Amendments 17 to 19 not moved. 

Section 27—Special procedure for applications 
relating to certain electricity works 

The Deputy Presiding Officer: Group 10 is on 
marine licensing: electricity works. Amendment 
113, in the name of Elaine Murray, is grouped with 
amendment 44. 

10:15 
Elaine Murray: Amendment 113 would require 

the Scottish ministers, when—and only when—
they sought to use the power in section 27 to 
require an application for a marine licence and an 
application under the Electricity Act 1989 to be 
treated jointly, to give any planning authority 
adjacent to the offshore site the right to object and 
thereby trigger a public inquiry. 

As members know, a terrestrial planning 
application for energy generation of more than 
50MW will be referred to the Scottish ministers for 
determination. The planning authority or 
authorities are statutory consultees and an 
objection from them will trigger a public inquiry. 
That happened in my constituency in the case of 
the Harestanes wind farm application, which was 
approved by ministers in 2007 after a public 

inquiry was triggered by the objections of Dumfries 
and Galloway Council. 

Schedule 8 to the 1989 act, which deals with 
section 36 and section 37 applications, requires 
marine applications above 1MW to be referred to 
ministers. However, the definition of “relevant 
planning authority” under schedule 8 is more 
difficult in the marine area. Referral applies only if 
the marine area is within the area of jurisdiction of 
the authority rather than in relation to the area’s 
geographical relevance to a local authority. In the 
case of the Robin Rigg development in the Solway 
Firth, Cumbria County Council and SNH objected 
to the application, but the application was 
determined without a public inquiry being held. 

The 1989 act is United Kingdom legislation and 
cannot be amended by the Scottish Parliament. 
Hence amendment 113 would apply only when 
ministers had determined that a marine licensing 
application to them was being considered jointly 
with an application referred to them under the 
1989 act. Amendment 113 would provide that in 
such cases the relevant planning authority to be 
consulted would be any local authority or national 
park authority 
“whose area is adjacent to any part of the Scottish marine 
area where the generating station (or any part of it) is, or is 
proposed to be, situated”. 

Amendment 113 has the support of the Royal 
Town Planning Institute and I understand that it 
also has the support of local authorities. 

I move amendment 113. 

Richard Lochhead: Amendment 113 would 
place an absolute requirement to apply a modified 
version of paragraph 2 of schedule 8 to the 
Electricity Act 1989 in cases in which there is to be 
a single process for applications for a marine 
licence and consent under the 1989 act. However, 
we have not yet reached a final view on exactly 
which provisions of the 1989 act are to apply in the 
single process, nor how they should best be 
modified. Amendment 113 could restrict our ability 
to develop a sensible and flexible process under 
section 27. I ask Elaine Murray to seek leave to 
withdraw it, in light of my comments. 

Elaine Murray: I seek assurance from the 
cabinet secretary that we can be updated on the 
progress of his discussions. On the basis of what 
he said I am content not to press amendment 113, 
but the issue is important and I would like to be 
kept informed as it evolves. 

Amendment 113, by agreement, withdrawn. 

Section 29—Appeals against licensing 
decisions 

The Deputy Presiding Officer: Group 11 is on 
marine licensing: appeals against decisions and 
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notices. Amendment 36 is grouped with 
amendments 37 to 40, 47 to 49 and 93 to 96. 

Richard Lochhead: The bill contains a number 
of appeal rights. For example, an unsuccessful 
marine licence applicant can appeal against the 
decision to refuse the licence. However, the bill 
does not say with whom the appeal would lie; that 
is left to be established through secondary 
legislation. The Rural Affairs and Environment 
Committee and the Subordinate Legislation 
Committee both commented adversely on that 
approach, and I gave assurances to Karen Gillon 
and others during stage 2 that Government 
amendments would be lodged to specify in the bill 
what the appellate body should be. 

We think that appeals under the bill would best 
be dealt with in the sheriff court. This group of 
amendments provides for that and makes 
consequential changes to reflect the choice of the 
sheriff court as the appropriate body.  

I move amendment 36. 

Karen Gillon: I welcome the amendments in 
this group. The Rural Affairs and Environment 
Committee looked for them at stage 2 and the 
minister has responded positively to our 
suggestions, so I urge members to support them. 

Amendment 36 agreed to. 

Amendments 37 and 38 moved—[Richard 
Lochhead]—and agreed to. 

Section 38—Fixed monetary penalties: 
procedure 

Amendment 39 moved—[Richard Lochhead]—
and agreed to. 

Section 40—Variable monetary penalties: 
procedure 

Amendment 40 moved—[Richard Lochhead]—
and agreed to. 

Section 42—Delegation of functions relating to 
marine licensing 

The Deputy Presiding Officer: Group 12 is on 
marine licensing: fish farming. Amendment 41, in 
the name of Elaine Murray, is grouped with 
amendment 22. 

Elaine Murray: This area of the bill is a little 
contentious. I hope to be able to give an 
explanation of the intention behind amendments 
41 and 22 and provide reassurance to the local 
authorities that have expressed concern about 
them. 

The amendments were prompted by the majority 
conclusion of the Rural Affairs and Environment 
Committee at stage 1 and the policy intention of 

the bill as expressed in the policy memorandum. 
The bill aims to provide a simplified and 
streamlined way of getting a licence for a marine 
activity and provides powers for ministers to 
deliver a single consent to each renewable energy 
project. However, unfortunately, marine fish 
farming is excluded from the bill. It alone among 
licensable activities remains under terrestrial 
planning legislation within the Town and Country 
Planning (Scotland) Act 1997 as amended by the 
Water Environment and Water Services (Scotland) 
Act 2003 and the Planning etc (Scotland) Act 
2006. 

The bill enables local authorities to transfer 
responsibility for granting and refusing marine fish 
farming consents to the Scottish ministers should 
they wish to do so. The majority view of the Rural 
Affairs and Environment Committee—disagreed 
with only by Liam McArthur at stage 1—was that 
that was the wrong way round and that marine fish 
farming should be treated in the same way, and 
dealt with under the same legislative planning 
framework, as every other licensable marine 
activity.  

Provisions already exist in section 42(1) for the 
delegation of marine licensing functions to public 
authorities and other partners. The subsection that 
amendment 41 would insert after subsection (1) 
makes it explicit that that would include the 
function of approving or refusing a licence for a 
licensable activity, such as fish farming if it were 
transferred under the bill, as would happen if 
amendment 22 was agreed to. 

Amendment 22 would remove fish farming from 
the provisions of the Town and Country Planning 
(Scotland) Act 1997 as amended and thereby 
bring it under the bill. I am aware that the proposal 
has been opposed by the Convention of Scottish 
Local Authorities. I have met COSLA 
representatives and spoken with officials from a 
number of councils that, historically, have had key 
roles in the determination of marine fish farming 
applications, such as Orkney Islands Council, 
Shetland Islands Council, Western Isles Council, 
Highland Council and Argyll and Bute Council. 
Those councils are concerned that a power will be 
removed from them but, with their long 
experience, they should and could apply to 
ministers to have the licensing function devolved 
to their marine licensing authorities. 

Furthermore, under the amendments to the 
Town and Country Planning (Scotland) Act 1997 
that were made by the Planning etc (Scotland) Act 
2006, decisions on marine fish farm applications 
are deemed to be local and, therefore, are made 
by planning officials, not a council’s planning 
committee. Licensing authorities, which would 
assume responsibility for such decisions if these 
amendments were passed, would probably include 
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councillors. Therefore, the arrangement under my 
amendments would be not only more logical but, 
potentially, more democratic. 

The Scottish Salmon Producers Organisation 
has also advised me that it is likely that combined 
renewable energy and marine fish farming 
proposals will be developed within the next five 
years. As the bill stands, such applications would 
have to be determined under two legislative 
regimes: the Town and Country Planning 
(Scotland) Act 1997 for the fish farming side and 
the bill for the renewables side. Amendment 22 
would enable such applications to be determined 
under one system and, potentially, by the local 
licensing authority. 

Amendments 41 and 22 are supported by the 
Scottish Fishermen’s Federation and the SSPO. I 
understand that Scottish Environment LINK is also 
in favour, although that has not been included in 
its briefing on today’s amendments. 

I move amendment 41. 

John Scott: I speak in support of amendments 
41 and 22. 

In its stage 1 report, the Rural Affairs and 
Environment Committee concluded that licensing 
should come under one regime and that, for 
consistency of approach, fish farming should be 
under the same licensing regime as other 
activities. With the notable exception of Liam 
McArthur, the committee also took the view that 
the function could be delegated to other 
authorities. 

The key point is that ultimate responsibility for 
planning decisions on fish farming would rest with 
the Scottish ministers and Marine Scotland, not 
local authorities—in an undemocratic way, as 
Elaine Murray pointed out—as is the current 
position. Amendment 41 would allow the 
Government to delegate that responsibility if it 
chose to. Local authorities would still have a huge 
input into the process, but the current approach—
with different local authorities taking different 
approaches to similar planning applications—is 
simply a mess. Professor Phil Thomas drew 
attention to that in his evidence to the committee. 

Amendment 41, taken in conjunction with 
amendment 22, seeks to bring clarity to a 
confused situation and I hope that it will be 
supported at this late stage by members who 
agreed with the conclusion in the committee’s 
report. 

Bill Wilson: My concern in the committee was 
that, if we had several local authorities in a single 
marine region, we could end up with multiple 
licensing conditions within that region. I would be 
reassured if the minister assured us that he will 
issue guidance to ensure that multiple local 

authorities will co-ordinate to produce a single 
licensing regime within a marine region. 

John Scott: Bill Wilson should speak to the 
minister about that because, thus far, he has 
made no attempt to reassure us in that regard. 

Amendment 22 would change the provisions of 
section 54 and ensure that the consenting of 
marine fish farms falls within the new licensing 
system. It would ensure that fish farming consents 
are treated in the same way as all other 
applications and are dealt with by the Scottish 
ministers. The benefit of that will be to provide a 
consistent approach towards fish farming 
applications, which is lacking at the moment. That 
is the key element, but the amendment will further 
allow the Government to set a strategic direction, 
should such be required to encourage food 
production over tourism, for example.  

Liam McArthur: After some of the less 
generous comments about my antics on 
amendment 32, I am pleased to note that Elaine 
Murray and John Scott acknowledge my 
consistent rebellion on licensing arrangements for 
fish farming. The arguments against the approach 
that amendments 41 and 22 propose have not 
changed since I first articulated them at stage 1. I 
appreciate that those arguments have so far failed 
to convince Elaine Murray and her Labour and 
Tory colleagues, but I am heartened by the 
success that the cabinet secretary and I enjoyed in 
winning hearts and minds among SNP back-bench 
members at stage 2. 

The changes that Elaine Murray proposes are 
unnecessary and unwelcome. They introduce a 
presumption in favour of centralisation in the 
interest of administrative neatness rather than in 
favour of the communities that have the greatest 
interest in the future of fish farming. As Elaine 
Murray indicated, COSLA has prepared an 
excellent briefing that highlights the risks that are 
inherent in the approach. Those include a loss of 
efficiency, local accountability and financial 
certainty in business planning. 

Moreover, the proposal sends entirely the wrong 
signal about the confidence that the Parliament 
has in local councils, a number of which have 
invested a considerable amount of time and 
resources in developing the specific expertise that 
is necessary to deal effectively and efficiently with 
fish farming planning procedures. Elaine Murray 
acknowledged that point.  

As the RTPI makes clear in its submission, the 
current planning system provides the integrated 
view that is essential for coastal communities. It 
does so with local and national accountability and 
with expert consultee input from scientists in 
Marine Scotland, SNH, the Scottish Environment 
Protection Agency, district salmon fishery boards 
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and other bodies. If it ain’t broke, we should not 
attempt to fix it. 

Tavish Scott (Shetland) (LD): As the MSP for 
Shetland—an area where 200 jobs depend on 
salmon farming and 36 per cent of Scotland’s 
farmed salmon is produced—I will make a brief 
contribution on amendments 41 and 22. 

I take issue with Elaine Murray’s point that the 
industry supports her proposal, as she said early 
on. The industry in my constituency absolutely 
does not support it. 

Elaine Murray: I actually said that the Scottish 
Salmon Producers Organisation supports the 
amendments, which it does. 

10:30 
Tavish Scott: It does, but it does not represent 

the entire industry. If she is to make a contention 
about the industry, I ask her please to be accurate 
about the industry’s view. 

The proposed measure is not good; it is 
centralising and anti-democratic. I am 
disappointed that good friends and colleagues of 
mine in Labour think that the measure is a way 
forward—I look particularly at Mr Peacock. I am 
sure that, as a Highlands and Islands 
representative, he will reflect on the amendments 
before he votes on them. 

John Scott made a point that— 

John Scott: Will the member take an 
intervention? 

Tavish Scott: In a minute—I will deal with Mr 
Scott’s point. 

John Scott suggested that different approaches 
throughout Scotland were a bad thing and that 
everything had to be done in the same way. I 
could not disagree more. He could and should ask 
the planning authorities that have dealt with 
salmon farming since the early 1980s to show him 
any problems that the existing regime has created, 
because they do not exist. Of course, procedures 
will always be refined, but John Scott and Elaine 
Murray contend that planning authorities—
particularly those in Highland, Shetland, Orkney 
and the Western Isles, which are the main 
authorities that deal with salmon farming—cannot 
do the task, which I do not believe is right. I hope 
that the cabinet secretary will hold to his position 
on how the matter is dealt with. 

The idea that marine licensing is the only regime 
that applies to salmon farming is wholly wrong. 
The Scottish Environment Protection Agency and 
several other bodies deal with salmon farming day 
in, day out. In many ways, the consents that SEPA 
grants mean that it has more say than any other 
part of the system, so John Scott’s suggestion that 

the matter is all down to planning again shows 
ignorance of the industry. 

I hope that amendment 41 will be rejected. It is 
anti-democratic and would create more 
centralisation. We should not have it. 

Peter Peacock: I am grateful to have the 
chance to respond to Tavish Scott and to support 
the amendments. I am in an unusual position. 
When I was Highland Council’s leader, I argued 
strongly for fish farming powers to be removed 
from the Crown Estate and given to local 
authorities. If returning those powers to the Crown 
Estate had been proposed, I would argue against 
that, but that is not proposed. 

The bill fundamentally shifts all permissions in 
the marine environment to Marine Scotland, with 
the sole exception of fish farming permissions. I 
was persuaded by the evidence that the Rural 
Affairs and Environment Committee took—I 
thought that my role on the committee was to 
listen to such evidence. With the notable exception 
of Liam McArthur, the committee agreed 
overwhelmingly with the propositions that were put 
to us in evidence and agreed that fish farming 
should move to the marine planning system, to be 
consistent with everything else in Marine Scotland. 

I know that local authorities are upset. I have 
had my ear severely chewed by Michael Foxley, 
Highland Council’s leader. I have had 
representations from the Western Isles and I 
spoke to Shetland Islands Council’s vice-convener 
the other day. I told them that they should be 
relaxed about the proposal and that they will have 
a big opportunity in the marine planning regional 
plan framework to lead the strategic planning 
process on where fish farms should be located—
they will play a strong part in that. 

As amendment 41 makes clear, the powers 
could be delegated straight back to local 
authorities, but in a consistent framework 
throughout Scotland of the Marine Scotland 
permissions system. For example, I know that 
Shetland Islands Council has an exemplary record 
in handling fish farming. I would fully expect that 
council to apply to be given the powers back and 
ministers to give them back. That would happen in 
a consistent framework that still allowed discretion 
for local councillors. On the basis of the evidence 
that we heard, that is a sensible way to move 
forward. 

Richard Lochhead: As we have just heard and 
as we all know, where the responsibility for marine 
fish farms should lie is controversial. The 
amendments have just generated some angst in 
the chamber. 

The matter was well debated at stage 2 and the 
arguments remain the same. Amendment 22 
would remove local authorities’ controls over 
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marine fish farming under the Town and Country 
Planning (Scotland) Act 1997 and would place 
responsibility for consents with Marine Scotland 
under the marine licensing system. Amendment 
41 would make special mention of marine fish 
farming licensing decisions among those that can 
be delegated to bodies such as local authorities. 

We acknowledge that requests have come from 
the aquaculture sector for greater streamlining of 
the consenting processes that apply to 
aquaculture and we are not unsympathetic to 
those pleas. Nonetheless, local authorities have a 
role in delivering local accountability, which cannot 
be dismissed lightly. The way through the problem 
is by involving local authorities in marine planning 
and by showing that local accountability can be 
safeguarded through the marine planning process. 

My response to Bill Wilson’s intervention is that 
we would of course be willing to speak to local 
authorities when more than one local authority is 
involved in one marine region, which would create 
the possibility of more than one licensing regime 
for aquaculture operators. Only once we have 
convinced local authorities and their stakeholders 
that local accountability can be safeguarded will 
we seek to ask them to consider what streamlining 
for aquaculture consents can be achieved. 

The consenting regime for the aquaculture 
industry was significantly changed as recently as 
2007 and further change now might not be a 
sensible way forward. 

We appreciate the many pressures behind the 
amendments, but the issue is far too complicated 
for us simply to remove existing functions from 
local authorities. On that basis, we resist the 
amendments. 

Elaine Murray: If what Bill Wilson said in his 
intervention on John Scott is the case, why on 
earth did he sign up to the committee’s report? We 
are not talking about what was discussed 
thereafter. 

Bill Wilson: Will the member take an 
intervention? 

Elaine Murray: I will not, because we are short 
of time. 

Tavish Scott’s comments were impassioned but 
deeply uninformed. It is clear that he did not listen 
to me or John Scott and that he has not read the 
bill or the policy memorandum. The bill is about 
streamlining the licensing system, not centralising 
it. The bill also provides for delegation to regional 
planning partnerships and licensing authorities. If 
Tavish Scott checks the Official Report, he will find 
that I did not mention “the industry”—I talked about 
the Scottish Salmon Producers Organisation, from 
which the amendments originally came. 

The amendments are not about centralisation. 
The bill allows the powers to be passed back to 
Shetland Islands Council, Western Isles Council 
and Highland Council, with additional powers for 
licensing activity elsewhere. The amendments 
would make the bill logical and would bring all 
marine licensing activity within the same legislative 
framework. Given that, I will press amendment 41. 

The Deputy Presiding Officer: The question is, 
that amendment 41 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
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Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  

Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 63, Abstentions 0. 

Amendment 41 disagreed to. 

Amendment 42 not moved. 

Amendment 43 moved—[Elaine Murray]. 

The Deputy Presiding Officer: The question is, 
that amendment 43 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
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Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Allan, Alasdair (Western Isles) (SNP)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Campbell, Aileen (South of Scotland) (SNP)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McMillan, Stuart (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scott, Tavish (Shetland) (LD)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 60, Abstentions 0. 

Amendment 43 disagreed to. 

Amendment 44 moved—[Richard Lochhead]—
and agreed to. 

Section 45—Register of licensing information 
The Deputy Presiding Officer: Group 13 is on 

marine licensing: registration of licensing 
information. Amendment 45, in the name of Liam 
McArthur, is grouped with amendment 46. 

Liam McArthur: I will be brief and will not 
repeat what I said about amendment 32, which 
was debated earlier, save to reiterate my regret at 
not having spotted earlier the shortcomings of 
amendments 45 and 46. I confirm that I will not 
press the amendments to a vote. 

I move amendment 45. 

The Deputy Presiding Officer: Does the 
cabinet secretary want to respond? 

Richard Lochhead: No. 

Amendment 45, by agreement, withdrawn. 

Amendment 46 not moved. 

Section 52—Appeals against notices 

Amendments 47 to 49 moved—[Richard 
Lochhead]—and agreed to. 

Section 54—Power by order to provide marine 
fish farming is not “development” 

Amendment 22 not moved. 

Section 58—Marine protected areas 
The Deputy Presiding Officer: Group 14 is on 

marine protected areas: designation and review of 
achievement of objectives. Amendment 20, in the 
name of Liam McArthur, is grouped with 
amendments 50 to 53, 3, 54 to 56, 114, 57, 4, 21, 
115, 59, 60 and 90. 

Liam McArthur: Presiding Officer, I hope that I 
can perhaps compensate for the brevity of my 
remarks in group 13. I will focus on amendments 
20, 52, 60 and 90, which are in my name. 

Amendment 20 is a reprise, as colleagues on 
the Rural Affairs and Environment Committee will 
remember, of the sad, lonely islands preservation 
measure for which I sought support at stage 2. 
Committee colleagues will also recall my concern 
about the apparent uncertainty over the potential 
for the bill’s provisions to encroach beyond stacks, 
crags and so on to include inhabited islands. I 
should perhaps declare an interest by making 
plain my opposition to, for example, Burray in 
Orkney being designated a marine protected area 
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under the bill, no matter what historical artefacts 
my kids might in future disinter at the bottom of our 
garden. I am grateful to the cabinet secretary for 
agreeing to consider the issue further and to his 
officials for liaising directly with Orkney Islands 
Council. I understand that a possible resolution 
may have been reached, so I will listen carefully to 
what the cabinet secretary has to say about 
amendment 20. 

Amendment 60, too, returns to an issue that was 
debated at stage 2. I believe that the retention by 
SNH of a register of candidate sites would provide 
a degree of transparency about the likely extent of 
future designations and the reasons for those. 
Such a register would therefore limit the scope for 
mischief making by those who are intent on 
portraying the process somehow as a threat. I 
acknowledge the concerns that were raised by 
several members at stage 2 that such a provision 
might frustrate attempts to designate sites urgently 
or to adapt sites that have already been identified 
as candidates for designation, but I do not believe 
that that would be the case. Amendment 52 sets 
out a means whereby changes could be made to 
take account of, for example, new scientific 
evidence or other changed circumstances. 

Finally, amendment 90 would allow Parliament 
oversight of the designation of nature conservation 
MPAs, demonstration and research MPAs and 
historic MPAs. Urgent designations would be 
specifically excluded, given the representations 
that were made at stage 2. I believe that 
amendment 90 would help to reinforce the 
perceived legitimacy and transparency of the 
process of designation. 

I move amendment 20. 

Richard Lochhead: I will speak to all 17 
amendments in group 14, so I apologise in 
advance for the length of this speech. 

Amendment 20 would restrict the ability to 
include parts of small islands in MPAs. The 
amendment would replace the reference to 
“island” with the terms 
“reef, skerry, stack or sandbar”. 

The existing drafting allows features that extend 
above high-water mark to be included in an MPA if 
they are connected to the features in the sea. 
Historic and marine biodiversity features are 
sometimes found above high water in places that 
would not be covered by the amendment. For 
example, historic artefacts above high water could 
be part of a submerged feature. The proposed 
provision would mean that unless the part above 
high water was on a reef or so on, we could not 
include it in an MPA even though it was very well 
connected. Therefore, two separate protected 
areas would need to be designated for a single 
feature. That would add to bureaucracy and cost 

and, as most members will accept, would be 
rather confusing to the public. In our opinion, the 
bill is best served by the term “island”, which 
covers reefs, skerries, stacks and sandbars but is 
not restricted to those categories. I repeat that our 
intention is not to use the MPA powers to 
designate large islands or inhabited areas. I will be 
happy to write to Liam McArthur and to Orkney 
Islands Council to confirm that point if Liam 
McArthur will withdraw amendment 20. 

Amendment 50 is a drafting amendment that will 
change the term “order” to “designation order” for 
the purpose of clarity in section 59. 

Amendment 51 is connected to amendment 53. 
Together, amendments 51 and 53 will move text 
that was inserted by an amendment in the name of 
Elaine Murray at stage 2 that linked the 
designation of MPAs to the network of 
conservation sites. The text is much better moved 
to a more suitable place in section 59. In so doing, 
the amendments will retain the substance of 
Elaine Murray’s stage 2 amendment. 

Amendments 52 and 60, in the name of Liam 
McArthur, would introduce a new step in the MPA 
process by requiring SNH to maintain a register of 
candidate sites. Our intention has always been 
that Marine Scotland would lead on the 
identification of MPA proposals, with support from 
SNH. My aim has always been to move away from 
red tape and unnecessary bureaucracy where 
possible and, in doing so, to benefit the health of 
our seas and our marine industries. Amendments 
52 and 60 risk creating confusion about, for 
example, what a candidate site is. Is a candidate 
site the same as an MPA, or is it a new category? 
Creating a new category of site would not be 
helpful to the process. We have to keep things 
simple if we can. 

10:45 
Amendments 52 and 60 would also add another 

layer of bureaucracy by in effect importing into the 
bill one of the more bureaucratic elements of the 
habitats directive. I wonder whether Liam 
McArthur really wishes us to go down that road. If 
greater transparency is the reason behind the 
amendments, I reassure him that we will work 
closely with stakeholders in identifying marine 
protected area proposals. For those reasons, and 
with the assurances that I have given, I urge Liam 
McArthur not to press amendment 52. 

Amendment 3, in the name of Peter Peacock, is 
well intentioned and we are happy to support it. 

Amendment 54, in the name of Robin Harper, 
seeks to reverse an amendment in the name of 
Karen Gillon that was agreed to at stage 2 that 
allowed for consideration of socioeconomics as 
part of the MPA designation process. We opposed 
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Karen Gillon’s amendment at the time, but she 
pressed the amendment and it was agreed to by 
the committee. Karen Gillon has subsequently 
written to the Government to clarify the intention 
behind her stage 2 amendment. We now 
understand that the text was amended to 
introduce a degree of flexibility into the MPA 
designation process that could be used only in 
exceptional circumstances. We have accepted 
Karen Gillon’s clarification and we placed a letter 
in the Scottish Parliament information centre 
earlier this week to outline our thinking on the 
issue. As a result, I do not think that there is 
anything to be gained from amendment 54. 

However, let me reaffirm that science should be 
the primary consideration, with provision to take 
account of socioeconomics in exceptional 
circumstances, for example when choosing 
between locations that make an equivalent 
contribution to the MPA network or when the 
network duty has already been met. Whether or 
not socioeconomic factors are considered for 
particular site proposals, the legal obligation will 
be to create a network of sites, as required by 
section 68A of the bill. We understand the good 
intentions behind amendment 54, but the 
committee has already voted on the issue at stage 
2. For all the reasons that I have outlined, I ask 
Parliament to resist amendment 54 in the name of 
Robin Harper. 

Amendment 55, in the name of Elaine Murray, is 
a good amendment, which we support. At stage 2, 
Elaine Murray lodged a similar amendment that 
was not pressed. At the time, we were opposed to 
the amendment not on principle but because it 
would have conflicted with the six-yearly reporting 
and monitoring requirements that are set out in 
section 91 of the bill. However, the revised 
amendment that Elaine Murray has lodged—
amendment 55—has solved that problem and 
would allow the reporting and monitoring of MPAs 
to fit into the six-yearly reporting cycle that is 
required by section 91. We congratulate Elaine 
Murray on her revised amendment, which we urge 
Parliament to support. 

Government amendment 56 is a consequential 
amendment to ensure consistency of drafting 
following acceptance at stage 2 of a Government 
amendment to tighten the test in section 61(1) for 
designating historic MPAs. 

Amendment 114, in the name of Karen Gillon, 
would allow Scottish ministers to have regard to 
any social and economic consequences in 
considering whether it is desirable to designate an 
area as an historic MPA. As discussed at stage 2, 
our approach to heritage protection, whether on 
land or at sea, has always been that cultural 
significance should be the sole criterion for 
decisions to designate our most important heritage 

sites. We should take proper account of 
socioeconomics in how heritage sites are 
subsequently managed. We remain of that view on 
historic MPAs. The Parliament might be tempted 
by a drive for consistency with the position on 
nature conservation, but we should remember that 
each marine historic asset is a unique and finite 
resource that is non-renewable, vulnerable to 
man-made pressures and without capacity to 
recover if damaged.  

For example, there is only one HMS Campania 
in the Firth of Forth. We cannot choose between 
two locations to minimise social or economic 
consequences. If we do not designate a nationally 
important historic asset where it is found because 
of the pressure to have regard to social or 
economic consequences that would come with 
amendment 114, we run the risk that the asset will 
be lost without our even having the right to ensure 
that it is properly investigated or recorded. I am 
sure that no one wants to go down that road. 

There is also an issue that is specific to marine 
heritage. Some historic wrecks are directly 
targeted for commercial gain through the recovery 
and sale on the open market of valuable artefacts, 
which is a process that shows little regard for 
national heritage value. One of the unintended 
consequences of amendment 114 would be that 
treasure-hunting companies would argue that 
designations would have economic consequences 
on their pursuit of profit from Scotland’s historic 
shipwrecks. We obviously want to avoid the risk of 
heritage value becoming sacrificed to narrow 
commercial interest. For those reasons, I ask 
Karen Gillon not to move amendment 114. 

The Government’s amendment 57 is a technical 
drafting amendment. 

Peter Peacock’s amendment 4 seems 
reasonable and would enhance the accountability 
and transparency of the MPA designation process 
for the general public, so we support it and urge 
Parliament to do likewise. 

Elaine Murray’s amendment 21 seeks to shorten 
the period for which an urgent MPA designation 
may stay in place. Designation is based on marine 
research, which can take a significant amount of 
planning and resourcing, and is entirely dependent 
on the weather. A period of 12 months would be 
too short to guarantee that proper research into a 
potential MPA could be carried out. Urgent MPAs 
will be used only in exceptional cases, when there 
is a clear need to act fast. They will not be used as 
a matter of course. I hope that that gives Elaine 
Murray some comfort. 

Under the UK Marine and Coastal Access Act 
2009, Scottish ministers have powers to designate 
MPAs in the Scottish offshore zone. The UK act 
powers are now fixed and include a two-year 
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period—the period that is currently set out in the 
Scottish bill. It is important that timescales inside 
and outside the 12 nautical mile zone are 
consistent, so that they can be understood by the 
marine industries and other stakeholders. We urge 
Parliament to resist amendment 21. 

Robin Harper’s amendment 115 seeks to require 
Scottish ministers to review any urgent MPA 
designation that extends beyond six months. In 
practice, I am not sure that it is necessary. When 
Scottish ministers designate an MPA using the 
urgent process, they will seek to review the 
situation as soon as possible, and normally within 
the period that is mentioned in amendment 115. 
The review will determine the case for the 
designation to be made permanent. However, it 
could well be that the data that are needed to 
make a full assessment of the site are not 
available within the six-month period, which could 
restrict the case for making the designation 
permanent. Nonetheless, we are content to accept 
amendment 115 because we are relaxed about 
the impact that it will have in practice. 

Robin Harper’s amendment 59 seeks to 
constrain use of the urgent MPA designation 
process for a second time in the same location. If 
an urgent designation order were made and 
Scottish ministers did not take steps to make the 
order final, any attempt to make a second urgent 
designation could, I believe, be challenged. I have 
said repeatedly that, if used at all, an urgent MPA 
would be used only in exceptional circumstances. 
For those reasons, we are doubtful that 
amendment 59 is necessary, but we are content to 
support it to make the position absolutely clear on 
the face of the bill. 

Liam McArthur’s amendment 90 was debated 
and defeated at stage 2, and our position on it has 
not changed. We see no particular reason for 
designation orders to be statutory instruments, 
and the Subordinate Legislation Committee was 
content with that position. If Liam McArthur is still 
intent on moving the amendment, I urge 
Parliament to vote against it for the reasons that I 
have outlined. 

I am sorry for the length of my remarks, but 
there were 17 amendments to deal with. 

Peter Peacock: I am grateful for the minister’s 
indication of support for amendments 3 and 4; I 
am slightly surprised by his support for one of 
them, but I am nonetheless grateful. 

I will not labour the point about the amendments, 
but I refer to the letter that the minister sent out 
following stage 2 and the change that was made 
to the bill with regard to socioeconomic 
considerations. That letter is extremely helpful, as 
is the fact that he has referred to it on the record. I 
take it that the spirit and the detail of that letter 

apply equally to climate change considerations—I 
believe that that should be the case. 

I hope that the Parliament will support both 
amendments. 

Robin Harper: I listened carefully to what the 
cabinet secretary said about amendment 54. The 
Scottish Green Party strongly believes that the 
designation of marine protected areas should be 
based on the best available scientific advice and 
on biodiversity needs alone. In the light of the 
assurances that the cabinet secretary gave, I am 
happy not to move amendment 54. 

I intend to move amendments 115 and 59 
because, in our opinion, there is a loophole. The 
amendments seek to tighten up the way in which 
an urgent designation order may be used. Given 
all the associated impacts that urgent designation 
of an MPA could have on a licensed activity, it is 
only fair that the Government should review the 
impact of the designation timeously. 

A good deal of knowledge of a historic or 
environmental feature will be necessary to bring 
about an urgent designation in the first place. For 
example, if an archaeological feature is uncovered 
by a dredger and the dredging is stopped, it is far 
more appropriate to hold a review after six months 
than it is to wait until the end of the designation to 
assess the effect. Likewise, if the bold step of 
suspending a renewables licence is taken as a 
result of an urgent MPA designation, an 
assessment of the impact of the switch-off needs 
to be carried out sooner rather than later. 

Amendment 115 would not prevent an order 
from remaining in place for the full designation 
period. It would simply require the situation to be 
reviewed after six months so that the impact of the 
designation could be better established. 

Amendment 59 would ensure that if an urgent 
designation were put in place, the area could be 
considered for full MPA designation rather than 
face continued repeat urgent designations over 
time. At present, nothing would stop continued 
redesignation of a site under section 67 without 
any consultation. Amendment 59 would close that 
loophole by preventing the redesignation of the 
site on the expiry of the original order. 

In relation to other concerns, it is important to 
make clear amendment 59’s intention to prevent 
avoidance of the consultation provisions. It seeks 
to prevent an immediate repeat urgent designation 
of the same area; it is not intended to prevent the 
urgent designation of the area for any purpose 
ever again. It is quite clear from case law that that 
statement will clear up any future ambiguity. The 
authority for that is the case of Pepper v Hart, in 
case anyone wants to know. 
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Elaine Murray: As the cabinet secretary said, 
amendment 55 would require ministers to make 
periodic assessments of the success of a nature 
conservation MPA in achieving the objectives for 
which it was designated. As the cabinet secretary 
also said, I lodged a similar amendment at stage 2 
but withdrew it because of an issue with conflicting 
timescales. I am pleased that the cabinet 
secretary confirmed that amendment 55 conforms 
with the provisions of section 91, which requires 
ministers to lay before Parliament a report that 
sets out 
“the extent to which in the opinion of the Scottish Ministers 
the stated conservation objectives have been achieved”. 

I believe that it is important that there is a process 
of assessment. 

Amendment 21 is another that had a forerunner 
at stage 2, which was one of a series of 
amendments that sought to alter the designation 
period for an urgent MPA. Since lodging the 
amendment, I have become aware that, like the 
bill, the UK Marine and Coastal Access Act 2009 
includes a maximum period of two years for the 
designation of an urgent MPA. I think that it makes 
sense to maintain consistency between the bill 
and the UK act, so I will not move amendment 21. 

I support the cabinet secretary’s amendments 
51 and 53. Amendment 51 seeks to move wording 
that was introduced in the bill by an amendment 
that I lodged at stage 2 slightly further up the 
section, and to reintroduce wording that was 
deleted by my amendment at stage 2. This is an 
example of the sort of problem that Liam McArthur 
encountered with amendment 32, whereby the 
sponsors of the amendment negotiate on behalf of 
the member who lodged it without communicating 
with them. Unfortunately, a phrase was missed out 
of the amendment, and I am glad that the minister 
has reintroduced it. 

I was interested by the cabinet secretary’s views 
on Robin Harper’s amendments 115 and 59. We, 
too, wondered whether amendment 115 was 
necessary, but if the cabinet secretary is content 
to accept it, we should be content with that. We 
had some concerns about amendment 59 and 
whether it would mean that if the designation of an 
MPA that had been urgently designated ceased 
and the reasons for that urgent designation 
reappeared, urgent redesignation could not take 
place. If Robin Harper or Richard Lochhead could 
clarify that, it would give us some comfort. 

11:00 
Karen Gillon: As the cabinet secretary said, I 

moved an amendment at stage 2 to ensure that, in 
designating any nature conservation MPA, 
ministers would have regard to the social or 
economic consequences of designation. The 

fishing industry and the renewables industry 
welcomed that amendment and the committee’s 
decision on it. The amendment gave the cabinet 
secretary the flexibility to have regard to 
socioeconomic issues in designation. He was 
correct. It was not my intention that the provision 
be used regularly; rather, it was to be used only in 
exceptional circumstances, particularly where a 
range of measures were coming together. 

The policy intention of amendment 114 is to 
have consistency in relation to historic MPAs. 
Initially, I hoped that the helpful letter that the 
cabinet secretary sent would provide similar 
comfort on historic MPAs. However, I understand 
the points that he has made, particularly on 
unintended consequences for treasure hunters, 
who may seek to use the provision to plunder the 
historic assets of Scotland’s coastline. For those 
reasons, I do not intend to move the amendment. 

John Scott: I support Elaine Murray’s 
amendment 55, which allows for the assessment 
and evaluation from time to time of nature 
conservation MPAs. That is entirely reasonable. 

Like Karen Gillon, I was going to support 
amendment 114, but, given what the cabinet 
secretary said and Karen Gillon’s intention not to 
move it, I will not be required to support it. 

Peter Peacock’s amendment 4 would insert into 
section 65 the words: 

“indicate where a plan or chart identifying the area’s 
boundaries can be obtained or inspected.” 

That amendment is also sensible. 

I had doubts about Robin Harper’s amendments 
115 and 59, too, but if the cabinet secretary is 
prepared to accept them, who are we not to? 

Liam McArthur: That is a remarkable 
concession or confession from John Scott. 

I acknowledge the helpful clarification that the 
cabinet secretary provided on my amendment 20 
and his offer to write to me and to Orkney Islands 
Council. I welcome that commitment and confirm 
that I will not press the amendment. However, I 
am slightly disappointed that he felt unable to 
repeat that approach in relation to amendment 90, 
which I will move. 

I noted what the cabinet secretary had to say 
about the lack of clarity and certainty that 
amendments 60 and 52 may introduce. Perhaps 
that is slightly contradicted by the comments and 
support from Scottish Renewables, which the 
amendments would have a direct impact on. It 
thinks that a register of candidate sites for nature 
conservation MPAs, including the reasons why 
they are good candidate sites, would provide 
transparency and certainty. 
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I support Peter Peacock’s amendments in the 
group. Like him, I am a little surprised that they 
have been accepted, but that is to be welcomed. 
The cabinet secretary sent a helpful letter to the 
convener of the Rural Affairs and Environment 
Committee, some of which he put on the record 
today. I noted the slightly disingenuous reference 
in that letter to the fact that 
“the UK Government has now clarified that it plans to follow 
a similar policy in terms of the exercise of the equivalent 
power in section 117(7) of the UK Marine and Coastal Act.” 

My understanding was that the Scottish 
Government was being urged to follow precisely 
the approach that had been adopted by the UK 
Government, but perhaps that is splitting hairs. 

On amendment 53, I share Elaine Murray’s pain 
and welcome the fact that Richard Lochhead has 
sought to address the anomaly at stage 3. 

I echo the comments that John Scott made in 
support of Elaine Murray’s amendment 55. Our 
concerns at stage 2 have been addressed, and it 
is welcome that she has successfully brought back 
the matter at stage 3. 

Karen Gillon is dashing from the chamber—I 
had a similar effect at the Burns supper I was at 
last night. Her comments on her amendment 114 
are welcome. I echo the concerns that the cabinet 
secretary expressed about the potential 
unintended consequences of the amendment. It 
may have achieved some consistency, but it is 
inappropriate. I am grateful for Karen Gillon’s 
confirmation that she will not move it. 

I also echo the comments that John Scott made 
about Robin Harper’s amendments 115 and 59. I 
was slightly surprised to hear that the cabinet 
secretary supports those amendments. We see no 
reason not to support them and, on that basis, I 
hope that they will be agreed to. 

I welcome the debate on this group of 
amendments and confirm that I will not press 
amendment 20. 

Amendment 20, by agreement, withdrawn. 

Section 59—Nature Conservation MPAs: 
additional requirements relating to designation 

Amendments 50 and 51 moved—[Richard 
Lochhead]—and agreed to. 

Amendment 52 moved—[Liam McArthur]. 

The Deputy Presiding Officer (Trish 
Godman):  The question is, that amendment 52 
be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
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Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 61, Abstentions 0. 

Amendment 52 disagreed to. 

Amendment 53 moved—[Richard Lochhead]—
and agreed to. 

Amendment 3 moved—[Peter Peacock]—and 
agreed to. 

Amendment 54 not moved. 

After section 60 
Amendment 55 moved—[Elaine Murray]—and 

agreed to. 

Section 63—Historic MPAs: additional 
requirements etc 

Amendment 56 moved—[Richard Lochhead]—
and agreed to. 

Amendment 114 not moved. 

Section 65—Publicity and consultation etc 
before designation 

Amendment 57 moved—[Richard Lochhead]—
and agreed to. 

Amendment 4 moved—[Peter Peacock]—and 
agreed to. 

Section 67—Urgent designation 

Amendment 21 not moved. 

Amendment 115 moved—[Robin Harper]. 

The Deputy Presiding Officer: The question is, 
that amendment 115 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
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Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  

Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

AGAINST 
Pringle, Mike (Edinburgh South) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 116, Against 2, Abstentions 0. 

Amendment 115 agreed to. 

Amendment 59 moved—[Robin Harper]—and 
agreed to. 

Section 69—Advice etc by Scottish Natural 
Heritage as regards Nature Conservation 

MPAs and Demonstration and Research MPAs 

Amendment 60 moved—[Liam McArthur]. 

The Deputy Presiding Officer: The question is, 
that amendment 60 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
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McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  

Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 61, Abstentions 0. 

Amendment 60 disagreed to. 

Section 71—Duties of public authorities in 
relation to marine protected areas etc 

The Deputy Presiding Officer: We move to 
group 15. Amendment 61, in the name of the 
cabinet secretary, is grouped with amendments 62 
to 65.  

Richard Lochhead: Government amendments 
61 and 63 relate to an amendment that Elaine 
Murray lodged at stage 2. Elaine Murray’s 
amendment would have required public authorities 
to exercise their functions in ways best calculated 
to further the contribution of a nature conservation 
MPA to the MPA network. I accepted the principle 
at stage 2 but indicated that we would improve the 
text at stage 3. Amendment 61 removes Elaine 
Murray’s original amendment and amendment 63 
inserts the duty in a more suitable place, in section 
71. The problem with its current position is that it 
splits paragraphs (a) and (b) of section 71(2), 
which are closely linked to each other. 

Government amendments 62, 64 and 65 are 
minor drafting amendments that change incorrect 
references to “Scottish National Heritage” instead 
of Scottish Natural Heritage. 

I move amendment 61. 

Elaine Murray: I support the cabinet secretary’s 
amendments 61 and 63, which, as he says, tidy up 
an amendment that was lodged at stage 2. It is 
always worth having the advice of the 
Government’s draftspeople on such issues to 
ensure that provisions are placed appropriately in 
the bill. 

I was amused to see amendments 62, 64 and 
65, which replace “Scottish National Heritage” with 
Scottish Natural Heritage. I do not know what 
crossed the minds of the draftspeople when they 
were writing the bill, but it has been put right now. 

Amendment 61 agreed to. 

Amendments 62 to 64 moved—[Richard 
Lochhead]—and agreed to. 
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Section 72—Duties of public authorities in 
relation to certain decisions 

Amendment 65 moved—[Richard Lochhead]—
and agreed to. 

Section 76—Procedure for marine 
conservation orders 

The Deputy Presiding Officer: We move to 
group 16. Amendment 66, in the name of the 
cabinet secretary, is grouped with amendments 
67, 116, 117 and 68.  

Richard Lochhead: At stage 2, Liam McArthur 
lodged amendment 234, which required the 
Scottish ministers to provide a copy of the draft 
marine conservation order to the relevant planning 
authority if the order would apply to parts of land—
for example, the intertidal area. That fine principle 
was agreed to by the Rural Affairs and 
Environment Committee, but the phrase “relevant 
planning authority” is not the accepted term in 
planning legislation. Amendment 66 remedies the 
situation by replacing that term with the phrase: 

“planning authority in whose district the land is situated”. 

Amendment 67 better defines the term “planning 
authority” in terms of the Town and Country 
Planning (Scotland) Act 1997. 

I now speak to Karen Gillon’s amendments 116 
and 117. Marine conservation orders will be used 
only where necessary to support MPA objectives. 
They will be used mainly to manage otherwise 
uncontrolled activities that pose a threat to a 
protected feature or asset. The bill provides 
ministers with powers to give any person—I 
repeat, any person—the opportunity to make 
representations. In that context, amendments 116 
and 117 are unnecessary—in fact, they amount to 
an extra step in the process and would probably 
add to costs. They would allow people to make 
further representations over and above those that 
had already been made, and there is no provision 
for ministers to judge whether the representations 
amount to a significant interest. The provision 
could be used vexatiously to prevent nationally 
important features from being protected on the 
grounds of minor impacts to existing activities. 

11:15 
We have tried to create a marine bill that 

balances economic, social and environmental 
interests for the purpose of sustainable economic 
growth. Amendments 116 and 117 affect that 
balance and go against those principles. The 
provision that they would insert could be used 
vexatiously, and the only thing that they add is an 
extra layer of bureaucracy with attendant costs. I 
therefore urge Parliament to resist them and ask 
the member not to move them. 

We think that there are good intentions behind 
Liam McArthur’s amendment 68, but we believe 
that it is unnecessary. It is very prescriptive and 
would be difficult to apply in practice. In practice, 
consideration would be given to the 
socioeconomic impacts arising from a marine 
conservation order, and I have already mentioned 
that those powers would be used only where 
necessary. We would also assess displacement 
effects, where possible, although in practice it can 
often be difficult to identify whether displacement 
is likely or where it is likely to take place. In our 
view, a requirement to do that in all instances 
before action is taken to protect the features of an 
MPA is not reasonable. 

Amendment 68 could have several unintended 
consequences. First, it would remove the flexibility 
that Marine Scotland has to tailor its approach—
including the allocation of resources—to the 
consideration of each individual MPA. Secondly, it 
could open the marine conservation order process 
to vexatious disputes. MCOs could be held up for 
years because of claims that Marine Scotland had 
not explored every possible effect that an MCO 
could have. Let us not make the process 
unworkable before it has even got under way. 

Section 76 already includes a requirement on 
ministers to send a draft order to any persons who 
have an interest in, or who would be affected by, a 
marine conservation order. At that point, Marine 
Scotland, working with stakeholders, would assess 
the environmental, social and economic impacts 
and any displacement that could result. I provide a 
clear undertaking that those issues will be 
assessed where possible. For all those reasons, I 
urge Parliament to reject amendment 68. 

I move amendment 66. 

Karen Gillon: At stage 2, I lodged an 
amendment similar to amendment 116 that sought 
to ensure that there would be an opportunity for 
those who could demonstrate that their economic 
interests had been adversely affected to have their 
representations heard. The cabinet secretary 
resisted that amendment for a variety of reasons. 
In the process leading up to stage 3, we sought a 
compromise that would be acceptable to the 
Government, but that has clearly not been 
achieved. Nevertheless, it is only reasonable that, 
if a person can demonstrate prima facie that his or 
her economic interests would be materially 
affected by the exercise of any of the powers in 
the bill, he or she has a right to be heard. That is 
particularly important when the loss of the interest 
would not be subject to the payment of any 
compensation or any form of appeal. 

In trying to reach a compromise, the Scottish 
Fishermen’s Federation, in particular, did not go 
so far as to say that the minister must take such 
representations into account in reaching his 
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decisions, only that he must listen to them. 
Amendment 116 aims to ensure, first, that the 
person who is making the representations has 
already made representations under section 76 
and, secondly, that the procedure is not available 
in the case of an emergency MCO. We believed 
that amendment 116 was a compromise that 
would be accepted by the Government, and I 
intend to move both my amendments. 

Liam McArthur: I welcome the cabinet 
secretary’s comments on amendments 66 and 67. 
As he said, they arise from concerns that I raised 
at stage 2, and I am delighted that he has been 
able to address them at stage 3. 

Like Karen Gillon’s amendment 116, my 
amendment 68 is similar to one that I lodged but 
did not press to a vote at stage 2. Since then, I 
have worked closely with the Scottish Fishermen’s 
Federation, Scottish Renewables and Scottish 
Environment LINK to address concerns that were 
raised by the cabinet secretary and Scottish 
Environment LINK at stage 2. The amendment 
satisfies the three bodies; therefore, 
notwithstanding the cabinet secretary’s concerns, I 
intend to move it. 

Displacement of activity in the marine 
environment is, at times, an inevitable 
consequence of marine spatial planning. Indeed, 
there is growing evidence that such displacement 
need be seen not as a threat but as something 
that could deliver economic as well as social and 
environmental benefits. However, in the interests 
of building trust and confidence among 
communities and those directly affected, we need 
to be as clear as we can about the likely extent 
and consequences of any displacement, whether it 
be fishing, recreation or some other activity.  

Although I acknowledge what the cabinet 
secretary says about the limitations of what can be 
done to assess the impact on one area of 
prohibiting or restricting activities in another area, 
there is a good case for requiring such issues to 
be properly considered. Amendment 68 seeks to 
achieve just that, and I am grateful to the bodies 
that I mentioned for their assistance in arriving at a 
form of wording that is acceptable to them all. 

Karen Gillon has taken on board the concerns 
that some of us had at stage 2, and her 
amendments 116 and 117 are acceptable to us.  

Amendment 66 agreed to. 

Amendment 67 moved—[Richard Lochhead]—
and agreed to. 

Section 79—Representations and hearings in 
relation to proposed marine conservation 

orders etc 

Amendment 116 moved—[Karen Gillon]. 

The Deputy Presiding Officer: The question is, 
that amendment 116 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 
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AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 58, Against 61, Abstentions 0. 

Amendment 116 disagreed to. 

Amendment 117 moved—[Karen Gillon]. 

The Deputy Presiding Officer: The question is, 
that amendment 117 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
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Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 60, Abstentions 0. 

Amendment 117 disagreed to. 

After section 79 

Amendment 68 moved—[Liam McArthur]. 

The Deputy Presiding Officer: The question is, 
that amendment 68 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
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Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 60, Against 59, Abstentions 0. 

Amendment 68 agreed to. 

Section 85—Exceptions to offences under 
section 82, 83 or 84 

The Deputy Presiding Officer: We move to 
group 17. Amendment 118 is in the name of 
Kenny Gibson. 

Kenneth Gibson: It is important to have 
appropriate fines for people who cause damage in 
marine protected areas, regardless of who they 

are or what their occupation is. I am concerned 
about the exemption for commercial fishermen in 
section 85(2), as are the Community of Arran 
Seabed Trust in my constituency and Scottish 
Environment LINK. 

The sea provides livelihoods for people in many 
industries, from ports to tourism and from 
aquaculture to the oil industry, and all sectors 
should be treated equally. That is what my 
amendment seeks to do. 

I move amendment 118. 

Richard Lochhead: The bill provides an 
exemption from the offence of damaging an MPA 
where that happens as an unforeseen and 
incidental result of a lawful operation. In addition, 
there is a defence over and above that in respect 
of certain sea fisheries activities. The sea fishing 
defence has been thought necessary because of 
the requirements of the common fisheries policy. 
We do not wish to create an unequal playing field 
by creating offences that will apply to Scottish 
fishing boats but not to other European Union 
fishing boats. At stage 2, we lodged an 
amendment that would allow the defence of 
section 85(2) to be removed or restricted by order 
in future. Our intention is that the power will be 
used only where there is agreement at European 
level that would allow us to remove the 
fishermen’s defence without discriminating against 
our fishermen as compared to those of other EU 
nations. 

The bill’s provisions on fishermen’s defence are 
consistent with the UK Marine and Coastal Access 
Act 2009. The UK act applies to the offshore 
waters adjacent to Scotland and the Scottish 
ministers have certain responsibilities for that area 
under the 2009 act. There is a strong argument for 
keeping the legislation covering MPAs in inshore 
and offshore waters around Scotland as consistent 
as possible, so I ask Kenneth Gibson to consider 
withdrawing amendment 118. 

Robin Harper: I congratulate Kenneth Gibson 
on lodging his amendment. There is an important 
philosophical point to be made here. The seas are 
a commons, which means either that they belong 
to nobody or that they belong to everybody. The 
attitude of people in general is beginning to 
change and fishermen, too, are enthusiastically, I 
hope, joining in efforts to conserve the fish stocks 
in our waters. I observe that it is perhaps the EU 
that should be changing its regulations rather than 
Scotland having to have regulations that do not 
protect our MPAs sufficiently. I congratulate 
Kenneth Gibson on raising the issue. 

Karen Gillon: I oppose the amendment. The 
issue was fully debated by the committee during 
its consideration of the bill and it was clear to us 
that we did not want to put our fishermen at a 
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disadvantage compared to those from other 
countries who could come and fish in our waters. 

When they lodge amendments it is important 
that members have regard to the evidence that 
committees have received. On this issue, it is 
important that members have regard to the 
disadvantage at which the amendment would put 
our fishermen, at a time when they are already 
hard pressed by aspects of the common fisheries 
policy. 

Richard Lochhead: To give some comfort to 
Robin Harper, I say that he should bear it in mind 
that, with regard to the management schemes that 
are put in place following the conservation orders 
to help look after marine protected areas, there is 
always the option of using existing legislation, 
should certain activities need to be restricted in 
certain circumstances.  

Kenneth Gibson: There is a delicate balance 
here. I listened to all the arguments that have 
been made, but I gave the most credence to Robin 
Harper’s, because we need to think about the 
long-term health and safety of the seas if we are to 
have long-term sustainability. His argument is that, 
rather than moving towards what is being done in 
the EU, the EU should move towards a position in 
which it protects our seas a bit more.  

11:30 
The Deputy Presiding Officer: The question is, 

that amendment 118 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Gibson, Kenneth (Cunninghame North) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
O’Donnell, Hugh (Central Scotland) (LD) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  

Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
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Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 4, Against 115, Abstentions 0. 

Amendment 118 disagreed to. 

Section 90—Directions as to making, 
amending or revocation of schemes 

Amendment 69 moved—[Richard Lochhead]—
and agreed to. 

Section 91—Reports to Parliament 
The Deputy Presiding Officer: Group 18 is on 

reports to Parliament on marine protected area 
designation. Amendment 70, in the name of Liam 
McArthur, is grouped with amendment 71. 

Liam McArthur: The reward for our 
unexpectedly swift progress on the earlier 
groupings is that we get to the learning through 
doing provisions before lunch time. As the school 
pupils in the public gallery who have stuck with us 
throughout the votes this morning will certainly 
testify, there is much to be gained from the 
learning through doing process. 

At stage 2, the cabinet secretary offered to 
consider how we might learn more from doing 
more than my amendments at that stage would 
have required him to do. I am grateful to him and 
his officials for assisting me in lodging 
amendments that will enable lessons to be learned 
by evaluating the management effectiveness of 
MPAs. Through constant revision and 
improvement, we can be more confident that the 
goals and objectives that underpin the MPAs are 
being met and will be met in the future. I urge 
Parliament to support amendments 70 and 71. 

I move amendment 70. 

Richard Lochhead: In our opinion, the 
amendments that Liam McArthur has lodged as a 
result of his philosophy of learning through doing 
are very useful. They amend section 91 so that 
reports must include information on any 
amendments to marine conservation orders, 
urgent continuation orders or marine management 
schemes, including those that are brought about 
as a result of monitoring. We are happy to support 
the amendments. 

Amendment 70 agreed to. 

Amendment 71 moved—[Liam McArthur]—and 
agreed to. 

The Deputy Presiding Officer: The next group 
is particularly large, and there are many speakers 
and amendments to be moved. I suggest that we 
suspend until 11:40 and continue in the afternoon. 

11:33 
Meeting suspended. 
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Marine (Scotland) Bill: Stage 3 
Resumed debate. 

14:56 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is the 
continuation of stage 3 proceedings on the Marine 
(Scotland) Bill. I remind members that, when 
dealing with amendments, they should have the 
bill as amended at stage 2—that is, SP Bill 25A. 
They should also have the marshalled list, which 
was revised on Tuesday—that is, SP Bill 25A-ML 
(Revised)—and the groupings, which the 
Presiding Officers have agreed. 

I also remind members that, as with this 
morning, the division bell will sound and 
proceedings will be suspended for five minutes for 
the first division. The voting period for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. All other divisions will be 30 
seconds. 

Section 98—Seal licences 
The Deputy Presiding Officer: We come to 

group 19. Amendment 72, in the name of Elaine 
Murray, is grouped with amendments 120, 121, 73 
to 78, 122, 81 and 82. 

Elaine Murray: As a member of the Parliament 
who represents a rural constituency, I understand 
that predator behaviour and, in some cases, 
numbers must be controlled. Seals are predators. 
They are also intelligent animals, and a seal that 
chances upon a large concentration of salmon in a 
fishery or fish farm will be attracted to what 
appears to be a captive food source.  

Thirty-six per cent of the world’s grey seal 
population lives in UK waters and 90 per cent of 
those are in the Scottish marine area; 7 per cent of 
the world’s common seal population lives in UK 
waters, with 85 per cent of those in Scottish 
waters. The Scottish marine area is clearly 
important to those species. Moreover, seals are 
one of Scotland’s iconic native species. On the 
other hand, aquaculture and salmon fishing are 
important contributors to the Scottish economy. 
Equally important, fish farming provides a source 
of nutritious, quality local food. 

Seals and fish farms need to co-exist in 
Scotland’s marine area, but the Conservation of 
Seals Act 1970, which was passed before fish 
farming became important to Scotland, is not 
appropriate; neither is the act’s title a correct 
description of the legislation that it contains. Seals 
can be shot without reason outwith the close 
season and, in the close season, the netsmen’s 
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defence can be invoked as legal protection if 
someone is caught shooting seals. Therefore, the 
provisions in the Marine (Scotland) Bill were 
widely welcomed. They were improved at stage 2 
and, I believe, will be further improved today. 

Amendment 72 is a variant of an amendment 
that I lodged at stage 2. Labour members firmly 
believe that lethal methods of controlling seals 
should be a last resort when other methods, such 
as anti-predator nets and acoustic devices, have 
been tried and failed. [Interruption.] 

The Deputy Presiding Officer: One moment, 
Ms Murray. There is far too much noise. If 
members have a conversation that needs to take 
place, they should take it outside. 

Elaine Murray: Thank you, Presiding Officer. 

Amendment 72 would require ministers, before 
they issue a licence to kill seals, to consider the 
damage that the animals had done to a fishery or 
fish farm, or to a similar facility in the vicinity. They 
would also have to consider the effectiveness of 
non-lethal methods of deterrence at that farm or 
fishery or at a similar facility in the vicinity. The 
amendment would also permit ministers to require 
the applicant to supply information so that, in 
determining the licence application, they would be 
able to judge whether any non-lethal alternative 
was possible before they issued a licence. 

15:00 
My amendments 77 and 122 are alternatives to 

Robin Harper’s amendment 120. My colleagues 
and I have carefully considered amendment 120 
and we are sympathetic to the policy intention 
behind it. The taking or killing of a seal that is at an 
advanced stage of pregnancy or has dependent 
pups, which would starve to death, is highly 
undesirable and should be permissible only in 
extreme circumstances—for example, when a 
mass escape of farmed fish would pose a 
significant threat to the environment and could be 
prevented by no means other than taking or killing 
the seal concerned. 

The provisions in amendment 120 are broad. It 
could set in the bill a period of seven months when 
seals could not be taken or killed. Section 100(3) 
permits but does not require the species of seal to 
be specified on a seal licence, so some licences 
that are issued might apply to grey and common 
seals. If amendment 120 were agreed to, such 
licences would be inoperable for seven months 
each year. Moreover, determining which species 
of seal is threatening a fish farm can be difficult 
when the seal is in the water. We therefore feel—
with great regret and after much reflection—
unable to support amendment 120. 

My alternative—amendment 77—would enable 
ministers to include as a condition of a seal licence 
any period when seals could not be taken or killed 
but would not specify those periods in primary 
legislation. Such a period would be appropriate to 
the licence and the circumstances of the 
application. 

The Deputy Presiding Officer: Order. I am 
sorry to interrupt again, Ms Murray. The 
amendments are about important provisions in the 
bill and it would serve members well to listen. 

Elaine Murray: Thank you, Presiding Officer. 

Scottish ministers would decide—on the advice 
of Marine Scotland and other bodies such as the 
sea mammal research unit and the Natural 
Environment Research Council—what conditions 
on close seasons were appropriate for a licence. 

Amendment 122 would enable exemptions from 
any period of prohibition to be applied for if no 
other way of preventing an escape that would 
seriously damage the environment, for example, 
was satisfactory. 

I warmly welcome the amendments in the 
cabinet secretary’s name. At stage 2, I lodged 
amendments that would have required seal 
licences to specify the marksmanship skills that 
were required to avoid unnecessary suffering, the 
type of firearm that was to be used, the proximity 
to the seal before it could be shot and the 
appropriate weather conditions, and to prohibit 
shooting from an unstable platform. I also lodged 
amendments on carcase recovery and on the 
regular reporting of numbers of seals that were 
taken under licence. I did not press those 
amendments, because the cabinet secretary felt 
that they could be improved. He agreed to revise 
them and to bring them back at stage 3. I am 
delighted that he has done that in amendments 73 
to 76, 78, 81 and 82. 

I have considerable sympathy for the policy 
intention behind Robin Harper’s amendment 121. 
It is difficult to imagine why an application would 
be lodged to locate a fish farm close to a seal 
haul-out site. Apart from placing temptation in the 
way of seals, I imagine that such proximity would 
cause stress to the fish. However, I understand 
that some fish farms are located in such places. 

I have two problems with amendment 121. What 
does the phrase 
“a site important to seals” 

mean? I appreciate that the amendment requires 
ministers to consult NERC, but that phrase is not 
defined and could be open to wide interpretation. 

I am concerned about the consequences of 
amendment 121 in practice. For example, a fish 
farm might be located close to a haul-out site for 
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common seals. Common seals are smaller, have 
less powerful jaws and can be more easily 
deterred by anti-predator nets. The fish farm and 
the common seals might happily exist side by side, 
but what would happen if a rogue grey seal that 
could not be deterred by any non-lethal methods 
targeted the fish farm? The amendment would 
prevent the fish farm from applying for a seal 
licence. For that reason, I feel—again with great 
regret—unable to support Robin Harper’s 
amendment 121. 

I move amendment 72. 

Robin Harper: The arguments for amendment 
120 have been well rehearsed. I am sure that 
members have received many e-mails on the 
subject, as I have. I pay tribute to Advocates for 
Animals and the Seal Protection Action Group for 
their energy. 

Amendment 120 is almost identical to a stage 2 
amendment that I lodged. After listening to the 
concerns of the Rural Affairs and Environment 
Committee and the cabinet secretary, I altered the 
amendment to allow an exception to the close 
season rule in extraordinary circumstances, such 
as the threat of a large-scale escape from a fish 
farm. 

I still hold that we now run the risk of taking a 
retrograde step in how we deal with seal 
management. Currently, section 2 of the 
Conservation of Seals Act 1970 at least allows for 
close seasons in principle. Only around a dozen 
close season licences are granted each year. 
Removing close seasons completely through the 
bill while also bringing fish farms into the licensing 
regime is, in my opinion, a pretty poor step 
backwards for seal conservation. 

Seal pups, of both species, are entirely 
dependent for their survival on their mother’s fatty 
and protein-rich milk. If the pups lose their mother 
before the natural weaning process has taken 
place, they will slowly starve to death, not to 
mention suffer stress and increased susceptibility 
to pneumonia or septicaemia. To draw a parallel 
that I have drawn before, we would not do the 
same to any of our tame farm animals. I and the 
vast majority of the public find the prospect of 
shooting pregnant or nursing seals quite barbaric. 
Such a cruel practice is not tolerated on land. Why 
should it be any different for animals in the marine 
environment?  

However, I hope that members will vote for the 
alternative Labour amendments, which are at least 
something of a step forward, although they do not 
go nearly as far as I would like. 

On amendment 121, let me once more take the 
opportunity to try to persuade Elaine Murray to 
change her mind. Again, amendment 121 is 
similar to an amendment that was lodged at stage 

2. The amendment seeks to prevent a seal licence 
from being granted to any new fish farm or other 
fishery installation that chooses to set up beside a 
site that is recognised by the Natural Environment 
Research Council and Scottish ministers as being 
important for seals. The wording “important for 
seals” is a careful definition that will allow the 
scientists to decide on the matter. On the basis of 
the scientific evidence—which is the basis on 
which we wish the provisions in the bill to progress 
at every stage—the Government can decide 
whether an area is important for seals and, 
therefore, whether a licence would fall within the 
terms of the bill as amended by amendment 121. 

Seals are habitual in their practices. They haul 
out and breed at the same sites for many years. 
People should not be surprised if seals become 
interested in the new hypermarket that has been 
created if someone chooses to place a new fish 
farm next to a haul-out site. Seals eat fish—that is 
what they do. People should not then ask for a 
licence to shoot the seals in an attempt to alter the 
natural environment so that it is more to their 
liking. That might seem like a commonsense 
approach, both from a welfare angle and from a 
commercial angle, but members would be 
surprised. An on-going case in Lewis involves a 
proposal for a new fish farm at Broad Bay right 
next to the aptly named seals’ cave, which is 
famed as the breeding cave of seals in Lewis. 
Another case in the Sound of Harris is also 
causing considerable concern. No doubt the seals 
are flapping around the beaches there saying, 
“Here comes breakfast, lunch and tea.” The best 
way to avoid such conflict is simply to keep the 
species apart by ensuring that seal licences are 
granted to new fish farms only if they are 
responsibly sited. 

I remind members that assistance is available to 
fish farms for capital investment, including for non-
lethal anti-predator measures such as tensioned 
nets and the new acoustic seal scarers that I will 
refer to later. That makes it easier for fish farms to 
ensure that they have sufficient alternative 
methods in place so that the need to kill seals 
should very seldom arise. 

Richard Lochhead: I will speak first to Scottish 
Government amendments 73 to 76, 78, 81 and 82, 
which deal with seal licences. 

The Government amendments provide for a 
number of things, including: minimising 
unnecessary suffering; licence conditions on 
firearm type, weather conditions, safe distances, 
stable platforms and recovery of carcases for 
research; the need for ministers to be satisfied as 
to marksmanship skills; and a review of the licence 
system every five years. Many of those licence 
conditions already operate in the successful Moray 
Firth seal management pilot and it was always 
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intended that such conditions should be part of the 
seal licence system. However, at stage 2, it was 
felt that the conditions should be specifically 
acknowledged in the bill and I made a commitment 
to the committee to do so. The Government 
amendments deliver on that commitment. They 
also reflect the concerns of animal welfare groups. 

Amendment 72 was lodged by Elaine Murray, 
who, as we all recognise, has taken a close 
interest in seal conservation matters throughout 
the bill process. It provides that Scottish ministers 
must have regard to previous damage and/or the 
effectiveness of non-lethal measures in fisheries 
or at fish farms before they grant a seal licence. 
Again, it was always intended that such 
information would be taken into account before a 
licence was granted. I resisted the stage 2 
amendments on the ground that they were too 
prescriptive, but I consider that amendment 72 
provides a suitable context for putting greater 
emphasis on non-lethal measures in preference to 
lethal options, so I am content to accept it. 

Robin Harper’s amendment 121 provides that 
Scottish ministers may not grant a seal licence to 
any fishery or fish farm 
“adjacent to a site important to seals”, 

but it provides no definition of sites “important to 
seals”. Such a definition would be needed for the 
provision to operate satisfactorily. 

I understand the desire to limit potential conflict 
between seals and fisheries and fish farms, but I 
have difficulty with amendment 121, as it fails to 
recognise that a significant number of sites might 
be considered “important to seals”. Such sites 
could encompass large parts of the Scottish coast 
and surrounding waters, and would be subject to 
change, sometimes over short timescales, as 
seals moved around the coast. 

In essence, amendment 121 proposes exclusion 
zones around sites “important to seals”, the 
number of which could be large. In such zones, 
fisheries and fish farms would be unable to protect 
themselves or their fish stocks. That would be the 
case even when non-lethal measures were 
ineffective or when management of grey seals was 
necessary near a common seal site. 

The exclusion of fish farms or fisheries from 
locations 
“adjacent to a site important to seals” 

might also have important implications for marine 
renewables, which present similar potential 
challenges. Surely it is more appropriate for the 
issue to be addressed through the wider marine 
planning process when genuine conflicts exist. In 
that way, decisions on the most appropriate 
location for any developments in the marine area 
will take into account a wide range of factors. 

Scottish Natural Heritage is already a statutory 
consultee on fish farm sites and often raises the 
issue of potential conflicts. For those reasons, I 
join Elaine Murray in urging members to resist 
amendment 121. 

I turn to Elaine Murray’s amendments 77 and 
122 and Robin Harper’s amendment 120. I 
appreciate from recent campaigns that the 
possibility of pregnant or nursing seals being killed 
is a highly emotive issue, but I must record that 
many of those campaigns are based on inaccurate 
information. The proposals in the bill will increase 
protection for pregnant and nursing seals. They 
will remove the so-called netsmen’s defence, 
which has been exploited by some people to 
engage in unregulated killing of seals, including 
seal pups, during close seasons. The bill provides 
that all seal management will be carried out under 
licence and so will be properly regulated. 

It was recognised during committee 
consideration that a complete ban on killing all 
seals during large portions of the year would leave 
fisheries and fish farms unable to defend 
themselves from seal predation. That is why I 
resisted the amendments that were lodged at 
stage 2. However, I appreciate that there is 
genuine concern about the possibility of pregnant 
and nursing seals being killed, so I am happy to 
restate the commitment that I made at stage 2 to 
monitor the new seal licence system closely and, if 
the monitoring suggests that there is a significant 
problem, to consider the introduction of close 
season restrictions. I am therefore content to 
accept amendment 77, which clarifies the relevant 
power in the bill. 

Amendment 120 would prohibit the taking or 
killing of seals for any reason for three months of 
each year for common seals and for four months 
of each year for grey seals. It proposes an 
exception to that prohibition through what amounts 
to a shadow seal licence system, which will 
presumably duplicate the existing system and 
incorporate additional conditions. In effect, it would 
mean the development of two seal licence 
systems, one for the close season and one for the 
remaining period. I hope that members agree that 
that could result only in confusion and duplication 
for administrators, consultees, stakeholders and 
other people who had to use or monitor the new 
system. 

I understand the intention behind amendment 
120, which tries to protect pregnant and nursing 
females, but although its aim is entirely laudable, it 
could have important unforeseen consequences. It 
would seriously hinder the ability of the Scottish 
Government to meet its obligations to kill or take 
seals in an emergency—for example, to preserve 
public health or public safety, to prevent the 
spread of disease, to conserve natural habitats or 
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species, or for other imperative reasons of 
overriding public interest—for significant parts of 
the year. 

Amendment 120 would also hinder vital scientific 
research, including seal tagging and DNA 
sampling, during significant and particularly 
important parts of each year. Again, that could 
interfere with research that is vital to securing the 
future of Scotland’s iconic seal populations. The 
amendment would significantly increase the 
bureaucracy and costs involved in any seal licence 
system by providing for the two parallel systems to 
which I have referred. That would be likely to 
result in either separate or more complex 
application forms, consultations, assessments, 
reports and monitoring. The new seal licence 
system will be complex enough without that extra 
layer of complexity. For those reasons, I urge 
members to resist amendment 120. 

15:15 
Amendment 122, in the name of Elaine Murray, 

seeks to provide an exemption to a seal licence 
condition under her amendment 77, which 
specifies periods during which seals may not be 
killed or taken—that is, close seasons. However, 
she fails to propose the necessary consequential 
amendments that would allow that exemption to 
offer a defence against the offence under section 
95. For that reason, I ask her not to move 
amendment 122. 

Liam McArthur: This group of amendments is 
one of the few that do not contain an amendment 
of mine. 

The Liberal Democrats welcome and support all 
the amendments in the group that were lodged by 
Dr Murray and the cabinet secretary. Together, the 
proposed changes represent a marked 
improvement in the protection of seals. They focus 
on introducing more stringent licensing and 
reporting requirements while recognising that it 
may still be necessary, as a last resort and under 
strict conditions, to take or shoot a seal that 
cannot be deterred from attacking nets. 

Unfortunately, despite his significant efforts to try 
to accommodate the concerns that I and other 
committee members had at stage 2, Robin Harper 
has not been able to go far enough. His 
amendments 120 and 121 leave open too many 
potential pitfalls, which Dr Murray and the cabinet 
secretary have articulated. I understand that, as 
things currently stand, SNH can, through the 
planning process, enter concerns or objections 
about the potential location of a fish farm. Perhaps 
the cabinet secretary can reflect on whether there 
is scope, through working directly with the Natural 
Environment Research Council, to establish 
whether more can be done to identify potential 

problems with particular locations and haul-out 
sites. 

John Scott: I welcome Elaine Murray’s 
amendments 72 and 77 and the Government’s 
amendments in the group. A balance must be 
struck in protecting the welfare of seals and 
farmed fish, and, together, those amendments 
achieve that. 

Amendment 72 reasonably requires all possible 
information to be available about damage being 
done and preventive deterrent action being taken 
before a licence is granted. Amendment 77 is also 
welcome in going some way towards protecting 
seal pups. 

The Government’s amendments 73, 74, 76 and 
78 will tighten up the conditions under which seals 
may be shot, and they put in place an enhanced 
reporting system. That is, of course, to be 
welcomed. Amendment 82 will create wide-
ranging five-year reviews of the seal licensing 
regime, and is also to be welcomed. 

I have concerns about Robin Harper’s 
amendments 120 and 121. I understand what he 
is seeking to achieve, but believe that his 
amendments would produce a seven-month close 
season. I agree with Elaine Murray’s comments on 
that. It is regrettable that amendment 121 is too 
non-specific, and I am afraid that the proposals 
are impossible to define in law, particularly the 
phrase 
“a site important to seals”, 

notwithstanding Robin Harper’s claim that such 
sites can be successfully defined scientifically. 

As I have said, a balance must struck between 
the welfare of farmed fish and that of wild seals. 
Taken in conjunction with Elaine Murray’s 
amendments 72 and 77, the Government’s 
amendments achieve that balance. Far greater 
protection of seals will result from them, and I 
welcome the cabinet secretary’s commitment to 
reviewing matters further in future if that is 
necessary. 

Elaine Murray: I will say one or two things that 
result from what Robin Harper said. As a result of 
an amendment that I lodged being disagreed to 
this morning, fish farms will not come within the 
marine licensing system; they will remain within 
the terrestrial planning system. Therefore, will the 
cabinet secretary consider issuing guidance to 
planners on the siting of fish farms to overcome 
issues relating to the potential for fish farms to be 
sited in the vicinity of haul-out sites or other sites? 

Robin Harper’s amendment 120 allows—as my 
amendment 122 attempts to allow—for the 
shooting of seals in extremis when severe 
environmental concerns surround a possible 
escape of fish. Although it is clearly undesirable to 
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shoot a pregnant seal or a seal with young pups, 
we do not have a close season for foxes, which 
can be shot during the breeding season even if 
they have young pups that are left without food. 
We behave in that way towards other predators on 
land, and I do not think that we should treat seals 
differently. I note that the cabinet secretary will 
review the situation. We will be interested in the 
results of that review and how the bill works in 
practice. 

The cabinet secretary says that I have failed to 
lodge the amendments that would be required as 
a consequence of amendment 122 being agreed 
to. Amendment 122 was intended to supply a 
degree of comfort to the aquaculture industry in 
that, if an extreme situation arose in which a seal 
attacked a fish farm within a prescribed period, an 
application could be made for the prohibition to be 
lifted to deal with the situation before there was a 
mass escape of fish, for example. 

I am pleased that the cabinet secretary has 
accepted my amendment 77. I hope that, when 
the prohibition conditions are being laid on a 
licence, some thought will be given to how things 
will be managed should an extreme situation arise 
in which the prohibition may no longer be 
appropriate. For example, a fish farm could be 
attacked by a rogue seal during the breeding 
season, with possible environmental 
consequences. The Scottish aquaculture industry 
has had great success in driving down the number 
of escapes over the years. There are far fewer 
escapes than there used to be, and we do not 
want the unintended consequence of any 
legislation to be an increase in the number of 
escapes from fish farms in the future. 

Amendment 72 agreed to. 

Amendment 120 moved—[Robin Harper]. 

The Deputy Presiding Officer: The question is, 
that amendment 120 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. As it is the first division this afternoon, I 
suspend the meeting for five minutes.  

15:22 
Meeting suspended. 

15:28 
On resuming— 

The Deputy Presiding Officer: We will proceed 
with the division on amendment 120. 

FOR 
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
MacDonald, Margo (Lothians) (Ind) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
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Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 3, Against 120, Abstentions 0. 

Amendment 120 disagreed to. 

Amendment 121 moved—[Robin Harper]. 

The Deputy Presiding Officer: The question is, 
that amendment 121 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

FOR 
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
MacDonald, Margo (Lothians) (Ind) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Allan, Alasdair (Western Isles) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
FitzPatrick, Joe (Dundee West) (SNP)  
Foulkes, George (Lothians) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Annabel (West of Scotland) (Con)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grahame, Christine (South of Scotland) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hume, Jim (South of Scotland) (LD)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
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Maxwell, Stewart (West of Scotland) (SNP)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McMillan, Stuart (West of Scotland) (SNP)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Paterson, Gil (West of Scotland) (SNP)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Tolson, Jim (Dunfermline West) (LD)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 3, Against 121, Abstentions 0. 

Amendment 121 disagreed to. 

Section 99—Methods of killing or taking seals 
under seal licence 

Amendment 73 moved—[Richard Lochhead]—
and agreed to. 

Section 100—Seal licence conditions 

Amendments 74 to 76 moved—[Richard 
Lochhead]—and agreed to. 

Amendment 77 moved—[Elaine Murray]—and 
agreed to. 

After Section 100 

Amendment 78 moved—[Richard Lochhead]—
and agreed to. 

Amendment 122 not moved. 

After section 103 

15:30 
The Deputy Presiding Officer: Group 20 is on 

harassment of seals at haul-out sites. Amendment 
79, in the name of Elaine Murray, is grouped with 
amendments 80 and 83. 

Elaine Murray: At stage 1, the Rural Affairs and 
Environment Committee invited the cabinet 
secretary to consider the inclusion in the bill of an 
offence of intentionally or recklessly harassing 
seals. Other species are currently protected from 
disturbance and harassment: the list of European 
protected species includes citations for other 
marine animals such as sturgeon; dolphins, 
porpoises and otters are protected under the 
Conservation (Natural Habitats, &c) Regulations 
1994; and section 9 of the Wildlife and 
Countryside Act 1981 makes the disturbance of 
specific animals an offence. Seals are not 
currently protected in that way. 

I lodged an amendment at stage 2 on the 
offence of disturbance and harassment. The 
committee was concerned, however, that the 
interpretation of disturbance could be too wide, 
and might include people or their dogs who 
inadvertently disturbed seal colonies while walking 
on the beach and thereby committed an offence. I 
therefore did not press that amendment. Instead, I 
lodged amendment 79. It refers only to 
“harassment”, which is a better-defined term, and 
it states that the harassment must be done 
“intentionally or recklessly … at a haul-out site”. 

The term “haul-out site” is widely recognised by 
those who are cognisant of seals and their 
behaviour. Haul-out sites are areas on land that 
seals use for breeding, pupping or resting. When 
seals perceive a threat, they race into the water, 
which can result in mothers and pups becoming 
separated and aggressive behaviour among 
mothers when trying to return to their pups. 
However, “haul-out site” requires to be defined in a 
legal sense, so the amendment defines it as a 
place that is designated as such by the Scottish 
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ministers consequent on consultation with the 
Natural Environment Research Council. 

Amendment 79 would not prevent the use of any 
non-lethal method of deterring seals, which was 
another of the committee’s concerns at stage 2. 
The committee was concerned that the use of 
acoustic devices, for example, might be 
considered as harassment of seals. However, 
amendment 79 would not cause the use of such 
devices to be considered to be harassment 
because it refers only to haul-out sites and not to 
parts of the marine area around fisheries or fish 
farms. 

Amendments 80 and 83 are consequential to 
amendment 79. 

I move amendment 79. 

John Scott: I welcome amendments 79, 80 and 
83, which will make the harassment of seals at 
haul-out sites an offence, but the issue will have to 
be intelligently addressed when orders are made. 
If grey seal numbers continue to expand, areas 
that have not been used as haul-out sites may be 
used as such by the expanding seal population, 
which could pose a new threat to fish farms. 

There is a fine line between scaring off potential 
predators, which is a legitimate thing to do, and 
harassment of the same animals. I hope that when 
orders are made, the legitimate right of fish 
farmers to protect their fish from predation and 
fear of predation will be taken into account. 

Richard Lochhead: Amendments 79, 80 and 
83 will introduce a new offence of intentionally or 
recklessly harassing a seal at a designated haul-
out site. They set the penalty for anyone who is 
found guilty of that new offence at up to six 
months’ imprisonment or a level 5 fine, and they 
allow for the new offence to be enforced by marine 
enforcement officers. 

I resisted the more general amendments on 
disturbance and harassment offences that were 
lodged at stage 2, because they carried the risk of 
effectively preventing the use of non-lethal 
deterrent measures against seals as an alternative 
to shooting, which could result in unintended 
consequences for wildlife tourism, public access 
and leisure activities. I appreciate, however, that 
there are genuine issues around the harassment 
of seals at their most important haul-out sites. 

I consider that amendment 79 and 
consequential amendments 80 and 83 will provide 
seals with a suitable and proportionate measure of 
protection from harassment when they are at their 
most vulnerable. I am therefore content to accept 
amendments 79, 80 and 83. 

The Deputy Presiding Officer: I call Mr 
McArthur, but I ask him to press his button quicker 
next time. 

Liam McArthur: It is not a red-letter day in the 
McArthur household. 

I expressed concern at stages 1 and 2 about 
suggestions that we might legislate to outlaw the 
disturbance of seals. That was only partly due to a 
concern on my part to avoid making a rod for my 
own back and that of my boisterous, but ultimately 
harmless, black Labrador. I was also concerned to 
avoid, as the cabinet secretary said, implications 
for the non-lethal deterrence methods that I think 
we all support as a way of avoiding the need to 
take or shoot seals. 

I am pleased that Dr Murray has been able to 
take on board those concerns. Her amendments 
focus very sensibly on the need to clamp down on 
deliberate and reckless harassment of seals at 
known haul-out sites. The amendments will help to 
enhance the protection of seals under the bill, so 
they command my support and that of my Liberal 
Democrat colleagues. 

I give the Presiding Officer advance warning that 
I may also speak on the next group. 

The Deputy Presiding Officer: I ask Elaine 
Murray to wind-up and to press or withdraw her 
amendment. 

Elaine Murray: I will respond briefly. I recognise 
the situation that John Scott describes; it is the 
case that, although common seal numbers are in 
decline, grey seal numbers are fairly constant in 
Scottish waters, and worldwide they are 
increasing. 

Amendment 79 specifically refers to established 
haul-out sites. Those sites would be designated 
with reference to the advice of NERC and would 
not, for example, be designated at the whim of the 
minister. I think that if, for example, seals were 
attempting to create a haul-out site near an 
existing fish farm, deterring them from doing so 
would not be interpreted as intentional or reckless 
harassment, because the site was not already 
established. However, there are opportunities 
through the dialogue between ministers and 
NERC to keep that issue under review and to 
establish whether it causes problems. 

I am grateful to colleagues for their indications of 
support for my amendments.  

Amendment 79 agreed to. 

Section 114—Penalties 

Amendment 80 moved—[Elaine Murray]—and 
agreed to. 

Amendment 81 moved—[Richard Lochhead]—
and agreed to. 
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After section 114 

Amendment 82 moved—[Richard Lochhead]—
and agreed to. 

Section 117—Enforcement of marine 
protection and nature conservation legislation 

Amendment 83 moved—[Elaine Murray]—and 
agreed to. 

Section 125—Powers of seizure, etc 

Amendment 84 moved—[Richard Lochhead]—
and agreed to. 

Section 132—Power to direct vessel or marine 
installation to port 

The Deputy Presiding Officer: We move to 
group 21. Amendment 7, in the name of Liam 
McArthur, is grouped with amendments 85 and 86. 

Liam McArthur: Committee colleagues will 
recall that I lodged a series of amendments at 
stage 2 reflecting concerns in the port industry in 
Scotland, including Orkney Harbours, about the 
implications of the use of the enforcement powers 
in the bill. Although I am pleased to say that some 
of the concerns have been addressed, legitimate 
concerns remain that there is no requirement on 
enforcement officers to communicate with or seek 
the views of a port authority prior to taking a 
decision to direct a vessel to that port. 

I accept that, as the cabinet secretary suggested 
at stage 2, in practice such exchanges take place 
in most instances. However, I am concerned that 
enforcement officers could make decisions that 
are expedient for them in discharging their duties 
but which do not reflect the best interests of the 
affected port, other users of the port and even, 
conceivably, the environment. It would clearly not 
be acceptable for ports to refuse to accept a 
vessel without compelling reasons, but a policy on 
the part of enforcement officers of “don’t ask, don’t 
tell” does not appear to be satisfactory either. 

Before deciding whether to press amendment 7, 
I will be interested to hear the steps that the 
cabinet secretary feels he might be able to take to 
address this underlying concern. 

I move amendment 7. 

Richard Lochhead: First, I will address 
amendment 7, in the name of Liam McArthur. The 
power to direct a vessel to port is not new. It 
exists, for example, for investigating and 
enforcement officers under the Food and 
Environment Protection Act 1985, for wildlife 
officers under the Offshore Marine Conservation 
(Natural Habitats &c) Regulations 2007 and for 
British sea-fishery officers under the Sea Fisheries 
Act 1968. 

I recognise Liam McArthur’s good intentions in 
lodging amendment 7. However, our compliance 
officers believe that it could introduce considerable 
difficulties for them. Importantly, they believe that it 
would seriously hinder their ability properly to 
enforce marine legislation. When a ship is directed 
to port, I believe that the convention is for those on 
the marine protection vessel to contact the port 
concerned and make the appropriate 
arrangements. However, I am advised that it is not 
possible to share enforcement policy instructions.  

I am happy to write to Liam McArthur to set out 
our approach. With that in mind, I ask him to seek 
leave to withdraw amendment 7. 

Government amendment 85 provides clarity 
concerning to whom evidence needs to be shown 
when enforcement officers are exercising powers 
under part 6. Section 136 was amended at stage 2 
by a non-Government amendment in the name of 
Stuart McMillan. Prior to that amendment, there 
was a duty to produce evidence of authorisation 
on request before exercising any power under part 
6. Mr McMillan’s amendment brought about the 
change that marine enforcement officers must 
produce such evidence, regardless of whether or 
not they are asked to do so. That raised the 
question to whom the evidence must be shown 
and what would happen when no relevant person 
was present. Amendment 85 clarifies those 
matters. 

Amendment 86 disapplies sections 136 and 137 
in relation to the entry of marine enforcement 
officers into dwellings for the purpose of exercising 
enforcement powers under part 6. That is required 
because entry into dwellings by officers is covered 
by section 122, which requires that a warrant is 
needed for such entry. Paragraph 9 of schedule 3 
has its own rules on production for evidence in this 
situation. 

Liam McArthur: I hear what the cabinet 
secretary says about my amendment 7, but it was 
expressed to me that enforcement officers are 
having kittens over this—although the person put it 
in rather more measured terms.  

I appreciate the cabinet secretary’s offer to write 
to me with an explanation. However, given the 
concerns that have been expressed to me and the 
underlying problems that many in the port industry 
perceive in this regard, I will press amendment 7. 

The Deputy Presiding Officer: The question is, 
that amendment 7 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
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Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  

Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 57, Against 62, Abstentions 0. 

Amendment 7 disagreed to. 

Section 136—Duty to provide evidence of 
authority 

Amendment 85 moved—[Richard Lochhead] 
and agreed to. 

After section 137 

Amendment 86 moved—[Richard Lochhead]—
and agreed to. 

Section 141B—Modification of section 22A of 
Sea Fish (Conservation) Act 1967 

The Deputy Presiding Officer: We move to 
group 22. Amendment 87, in the name of the 
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cabinet secretary, is grouped with amendments 
88, 89, 89A, 89B, 89C, 89D, 99 and 100. 

Richard Lochhead: The Scottish Government 
sought leave to withdraw a number of our stage 2 
amendments in response to the concerns of 
members of the Rural Affairs and Environment 
Committee. In the intervening period, further 
consideration has been given to those 
amendments and their impact. As a result, 
amendments have been lodged to the Scottish 
Government’s amendment 89. Those are 
amendments 89A, 89B, 89C and 89D and I will 
speak to them shortly. 

I remain convinced that the Scottish 
Government’s amendments are necessary and 
appropriate, and I am of the view that concerns 
are unfounded. The Government’s amendments 
will improve sea fisheries legislation without 
having a detrimental impact on fishermen and are 
appropriate in a Scottish context. They address a 
particular possible future difficulty with granting 
regulating and several orders under the Sea 
Fisheries (Shellfish) Act 1967. They also amend 
the long title of the bill and, at the same time, help 
to align the bill with the UK Marine and Coastal 
Access Act 2009. 

15:45 
Amendment 87 makes technical modifications to 

the Sea Fish (Conservation) Act 1967 that are 
required as a result of the insertion of section 
141B at stage 2. Amendment 88 modifies the Sea 
Fisheries (Shellfish) Act 1967 in several ways. 
First, it removes the requirement for ministers to 
obtain the consent of the Crown Estate 
commissioners before granting a several or 
regulating order and replaces it with an obligation 
to have regard to the powers and duties of the 
Crown Estate. Secondly, it provides ministers with 
powers to vary or modify several or regulating 
orders to enable a development to take place. 
Thirdly, it enables ministers to make provision for 
the owner of an affected area to pay 
compensation to the grantee of a several order. 
Finally, it imposes on ministers an obligation to 
have regard to the powers and duties of the Crown 
Estate. 

Amendment 89 modifies the Sea Fisheries 
(Shellfish) Act 1967 also. First, it enables moneys 
that are collected by way of tolls or royalties by the 
grantee of a several or regulating order to be used 
for purposes that are connected with the 
regulation of the fishery and not just for the 
cultivation of the fishery. Secondly, it extends 
liability for an offence under section 3 of the Sea 
Fisheries (Shellfish) Act 1967 to include the 
master, owner and charterer of a sea fishing boat. 
Thirdly, it enables restrictions and regulations that 
are made by the grantee of a fishery to be 

enforced by the relevant enforcement agency; in 
Scotland, that is Marine Scotland compliance. 

Fourthly, the amendment requires the grantee of 
a regulating order to keep and make available a 
register of licence holders, and extends the current 
protection of private oyster beds to all privately 
owned shellfish beds. Fifthly, it gives ministers 
extended powers to specify in an order the type of 
fishing implements that can be used in areas 
covered by an order. Sixthly, it removes the 
obligation on ministers to appoint an inspector to 
carry out an inquiry into a proposed order and 
instead provides ministers with discretion as to 
whether to appoint an inspector to hold an inquiry. 
Finally, it applies an increased maximum fine level 
of £50,000 on summary conviction for offences 
relating to several or regulating orders under 
section 7 of the Sea Fisheries (Shellfish) Act 1967. 

The modification that provides ministers with 
discretion as to whether to appoint an inspector is 
designed to avoid situations in which an expensive 
and time-consuming inquiry is triggered 
unnecessarily. However, I anticipate that in most 
cases an inquiry would take place. For example, 
the regulating orders in Shetland and on the 
Solway would be handled in exactly the same way 
under the new provisions as they were previously, 
as would the Highland regulating order application 
that was unsuccessful. 

Amendment 89A, in the name of Karen Gillon, 
would remove the ability of a regulating order 
grantee to impose restrictions, to make regulations 
or to have those enforced by Marine Scotland 
compliance. Unfortunately, the amendment would 
result in such orders being unworkable. For that 
reason, I ask Karen Gillon not to move it. 

Amendment 89B, also in the name of Karen 
Gillon, would retain the current obligation in the 
Sea Fisheries (Shellfish) Act 1967 to appoint an 
inspector to hold an inquiry in all circumstances 
where an objection is considered neither frivolous 
nor irrelevant. That could result in time-consuming 
and expensive inquiries being triggered 
unnecessarily. For that reason, I ask Karen Gillon 
not to move the amendment. 

Amendment 89C, in the name of Liam McArthur, 
seeks to provide a statutory defence for a master, 
charterer or owner of a fishing boat that is used in 
an offence on the basis that they did not know or 
had no reason to suspect that the boat would be 
used in an offence. However, subsection (1)(b) of 
the new section created by Scottish Government 
amendment 89 creates a strict liability offence. 
That approach is commonly used in fisheries 
enforcement, because it is often difficult to show 
intent. Enforcement officers rarely observe an 
offence taking place, so they need to rely on strict 
liability attaching to persons where it can be 
shown that there has been a material breach of a 
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rule. Liam McArthur’s amendment could not 
extend to a master, who is responsible for what a 
vessel does and what happens on board, and is 
therefore unworkable. On that basis, I ask Liam 
McArthur not to move it. 

Amendment 89D, also in the name of Liam 
McArthur qualifies the ministerial discretion that is 
provided by Government amendment 89 by 
providing that an inspector will be appointed to 
hold an inquiry where an objection raises a 
material concern. On the basis that the 
amendment describes what will happen in 
practice, we are willing to accept it. 

Amendment 100 will simply add the words 
“and regulation of sea fisheries” 

to the long title. Amendment 99 will delete the 
word “and” from the long title, as it is misplaced as 
a result of amendment 100. 

The purpose of the Scottish Government 
amendments in this group is primarily to address 
concerns relating to the granting of several and 
regulating orders in Scotland. The amendments 
have the support of those who operate regulating 
orders at present. In addition, the opportunity is 
being taken to make fisheries legislation in 
Scotland consistent, as appropriate, with that in 
the rest of the UK. The amendments will bring 
about improvements to fisheries management, 
they are appropriate in a Scottish context and they 
will not impact adversely on fishing. 

I move amendment 87. 

Karen Gillon: The Labour Party is happy to 
support amendments 87 to 89, 89D, 99 and 100. 
However, we cannot support amendment 89C in 
the name of Liam McArthur. 

My amendments 89A and 89B seek to gain 
further information from the cabinet secretary in 
relation to amendment 89. There was 
considerable concern in the committee at stage 2 
about the late introduction of the proposals. There 
is concern that section 15(3) of the Sea Fisheries 
Act 1968 permits the grantees of a regulating 
order to impose restrictions in regulations, which 
would be enforceable at the hands of Marine 
Scotland compliance and prosecutable in the 
criminal courts of Scotland. The only safeguard 
that the public would have against the introduction 
of such criminal offences would be that the prior 
consent of the appropriate minister would have to 
be obtained. Parliament would have no part in 
that, as it has no part in the making of such orders 
or the approval of such regulations. 

It has been argued that protection is available in 
England and Wales in relation to the granting of 
regulating orders. As that is not the case in 
Scotland, there is concern that we will be left at a 
disadvantage. I welcome the cabinet secretary’s 

comments on the issue, but perhaps in his 
summing up he will provide further clarification and 
detail. 

On amendment 89B, I seek further clarification 
from the cabinet secretary. Recently, a group of 
people attempted to obtain a regulating order to 
manage the stocks of all permitted species of 
shellfish within the full extent of the coastal waters 
of Highland Council. Not only did the minister not 
reject the proposal, he adopted it, drafting and 
promoting the order. There was then an inquiry, 
which found against the order. We need clarity on 
how that kind of order will be handled. If the 
cabinet secretary cannot comment fully on that in 
the chamber, perhaps he will undertake to write to 
the Rural Affairs and Environment Committee to 
outline the procedure in more detail. 

If I receive the assurances that I seek, I might be 
persuaded not to move my amendments. 

Liam McArthur: I hope that I have redeemed 
myself by pressing my request-to-speak button in 
good time, Presiding Officer. 

I am happy to accept the cabinet secretary’s 
rationale for modifying the Sea Fisheries 
(Shellfish) Act 1967 and the Sea Fish 
(Conservation) Act 1967 and to support the 
substantive amendments in the group, which are 
88 and 89. However, like Karen Gillon, I share 
some of the concerns that have been expressed 
by the Scottish Fishermen’s Federation about a 
small number of important implications, although I 
am not persuaded of the need to go as far as 
Karen Gillon proposes in her amendments 89A 
and 89B, which would remove entirely subsections 
of Government amendment 89. I believe that 
changes in the provisions in relation to vicarious 
liability and appeals rights are necessary, or 
should at least be exposed to debate. 

It is fair to say that seeking to amend the 
Government’s amendment 89 has not been 
straightforward, but I hope that what my 
amendments 89C and 89D lack in elegance they 
make up for in addressing the substance of the 
fishing industry’s concerns. As the cabinet 
secretary said, amendment 89C seeks to make it 
clear that a vessel owner cannot be held legally 
accountable for the illegal actions of a skipper or 
master where he or she did not know, nor had 
reason to suspect, that an offence was being 
committed. It is perhaps unlikely that a procurator 
fiscal would pursue an owner in such 
circumstances. In light of the cabinet secretary’s 
comments, I am disinclined to move that 
amendment. 

On amendment 89D, we debated this morning 
whether and how we might allow for new rights of 
appeal or rights to be heard. In this case, my 
concern is that the effect of the Government’s 
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amendment to section 214 of the Sea Fisheries 
(Shellfish) Act 1967 risks removing an existing 
right of appeal. That seems neither sensible nor 
desirable, although I accept that it is in no one’s 
interest to allow vexatious or frivolous appeals to 
clog up the system. In that spirit, amendment 89D 
seeks to require material objections to be heard 
while allowing ministers the opportunity to filter out 
those that are deemed vexatious. That is a more 
proportionate response, and I am grateful for the 
cabinet secretary’s indication of his support for the 
amendment. 

Richard Lochhead: We are dealing with a 
complex issue, and I appreciate the helpful and 
understanding way in which members have 
approached the amendments. 

I reiterate that amendments 87 to 89 are 
designed to ensure that existing fisheries 
legislation works more smoothly and to ensure 
that the organisations that run regulating orders 
can carry out their duties. Indeed, many of the 
changes have been proposed at the behest of 
those organisations. 

I take on board Karen Gillon’s request for clarity 
on the Highland regulating order that was 
unsuccessful. I am happy to look into that and the 
points that she raised and, as she requests, to 
write to the committee with that clarification. 

Amendment 87 agreed to. 

After section 141B 

Amendment 88 moved—[Richard Lochhead]—
and agreed to. 

Amendment 89 moved—[Richard Lochhead]. 

The Deputy Presiding Officer: The question is, 
that amendment 89 be agreed to. Are we agreed? 

Members: Yes. 

Amendments 89A, 89B and 89C not moved. 

Amendment 89D moved—[Liam McArthur]—and 
agreed to. 

The Deputy Presiding Officer: The question 
is—I have already done this one. You agreed to 
amendment 89 earlier, didn’t you? 

Members: Yes. 

The Deputy Presiding Officer: I am informed 
that the question is on the amendment as 
amended. It does not say that on my script, 
though. 

The question is, that amendment 89, as 
amended, be agreed to. Are we agreed? 

Members: Yes 

Amendment 89, as amended, agreed to. 

The Deputy Presiding Officer: I have an idiot’s 
guide, and it ain’t working. [Laughter.] 

Section 145—Orders and regulations 

Amendment 90 moved—[Liam McArthur]. 

The Deputy Presiding Officer: The question is, 
that amendment 90 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Foulkes, George (Lothians) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Gordon, Charlie (Glasgow Cathcart) (Lab) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Henry, Hugh (Paisley South) (Lab) 
Hume, Jim (South of Scotland) (LD) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 
Kerr, Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
McArthur, Liam (Orkney) (LD) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McInnes, Alison (North East Scotland) (LD) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
O’Donnell, Hugh (Central Scotland) (LD) 
Oldfather, Irene (Cunninghame South) (Lab) 
Park, John (Mid Scotland and Fife) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stewart, David (Highlands and Islands) (Lab) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
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Tolson, Jim (Dunfermline West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Allan, Alasdair (Western Isles) (SNP) 
Brocklebank, Ted (Mid Scotland and Fife) (Con) 
Brown, Gavin (Lothians) (Con) 
Brown, Keith (Ochil) (SNP) 
Brownlee, Derek (South of Scotland) (Con) 
Campbell, Aileen (South of Scotland) (SNP) 
Carlaw, Jackson (West of Scotland) (Con) 
Coffey, Willie (Kilmarnock and Loudoun) (SNP) 
Constance, Angela (Livingston) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Don, Nigel (North East Scotland) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
FitzPatrick, Joe (Dundee West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Goldie, Annabel (West of Scotland) (Con) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Christopher (Mid Scotland and Fife) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Hepburn, Jamie (Central Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Adam (South of Scotland) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Kidd, Bill (Glasgow) (SNP) 
Lamont, John (Roxburgh and Berwickshire) (Con) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP) 
Marwick, Tricia (Central Fife) (SNP) 
Mather, Jim (Argyll and Bute) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKee, Ian (Lothians) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
McLaughlin, Anne (Glasgow) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
McMillan, Stuart (West of Scotland) (SNP) 
Milne, Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Neil, Alex (Central Scotland) (SNP) 
Paterson, Gil (West of Scotland) (SNP) 
Robison, Shona (Dundee East) (SNP) 
Russell, Michael (South of Scotland) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Somerville, Shirley-Anne (Lothians) (SNP) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow Govan) (SNP) 
Swinney, John (North Tayside) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
White, Sandra (Glasgow) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 57, Against 63, Abstentions 0. 

Amendment 90 disagreed to. 

Schedule 1 
PREPARATION, ADOPTION ETC OF MARINE PLANS OR ANY 

AMENDMENT 

Amendments 91 and 92 moved—[Richard 
Lochhead]—and agreed to. 

Schedule 2 
FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 

(MARINE LICENSING) 

Amendments 93 to 98 moved—[Richard 
Lochhead]—and agreed to. 

16:00 

Long title 
Amendment 5 moved—[Peter Peacock]. 

The Deputy Presiding Officer: The question is, 
that amendment 5 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
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Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  

Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 58, Against 61, Abstentions 0. 

Amendment 5 disagreed to. 

Amendments 99 and 100 moved—[Richard 
Lochhead]—and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 
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Marine (Scotland) Bill 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-5559, in the name of Richard 
Lochhead, on the Marine (Scotland) Bill. 

16:02 
The Cabinet Secretary for Rural Affairs and 

the Environment (Richard Lochhead): I am 
delighted to open the debate on Scotland’s first 
ever marine bill. This is truly a historic day for 
Scotland, our seas and the people of Scotland 
who want our seas to be protected and managed 
properly for future generations. 

Scotland’s first marine bill is crucial legislation 
that is designed to protect and enhance our world-
class marine area. We are all well aware of the 
importance of Scotland’s spectacular seas—our 
dolphins, basking sharks, coral reefs and seabirds, 
such as puffins, are already internationally 
renowned and acknowledged. I have already 
taken action this year to ban the barbaric practice 
of shark finning in Scottish waters, in order to 
provide more protection for that endangered 
species. 

Much of what we do is underpinned by 
Scotland’s fantastic marine science resource and 
the bill will also be underpinned by that expertise. 
The marine protected areas will be driven by 
science and they will now also take into account, 
and where appropriate have regard to, 
socioeconomic factors. We have a proud history in 
marine science. More than 100 years ago, 
Scotland was the world leader in oceanographic 
and marine research. The marine laboratory at 
Aberdeen, which is now a core part of Marine 
Scotland, has records that go back more than 100 
years. As we move forward, science will become 
even more important.  

Let us not forget that the nation of Scotland has 
a history that is intimately connected to the sea. 
The seas have played a huge role in defining who 
we are as Scots and how we view the world. Our 
spectacular, resource-rich seas have shaped our 
nation. They have driven both our economy and 
social change, from the rise of the city of Glasgow 
and shipbuilding, through to Peterhead, one of 
Europe’s major white-fish ports, and the oil and 
gas capital of Aberdeen. 

Our island communities are shaped and largely 
defined by their relationship with our marine 
environment. Our island representatives in the 
Parliament are particularly well aware that the 
marine environment is the life blood of many 
communities in Scotland. From the largest 
communities to the single crofter on the shores of 

a loch, Scots interact with the seas on a daily 
basis. 

Of course, new times require new approaches to 
harness the tremendous potential of our seas 
while delivering protection and enhancement. In a 
routine survey of the dredge-spoil disposal site in 
the Sound of Canna, Marine Scotland recently 
discovered and took video footage of dozens of 
fanshells. Fanshells are Scotland’s biggest shells; 
they grow to about 0.5m. In this case, they were 
found at depths of 175m. That discovery 
massively expands the known population of that 
amazing species. The previous estimate of the live 
population around the United Kingdom was 14, of 
which three were in Scotland. Fanshells are 
amazing creatures that filter and improve the 
water in the sea areas where they live. I intend 
that those fanshells, and the other fantastic and 
unique species and habitats in our waters should 
be protected, and that they should benefit from the 
Marine (Scotland) Bill, which I hope we will pass 
this afternoon. 

The bill delivers a step change in our approach 
to the marine environment. It delivers enhanced 
protection, ensuring that the marine environment 
will be safe for our children, their children and 
generations beyond. The bill ensures that we have 
the tools safely to exploit the full resource potential 
of the seas. The renewables industry is a case in 
point. The bill provides us with the tools potentially 
to deliver 12GW from Scotland’s seas by 2020, 
taking into account the offshore wind, wave and 
tidal projects that are proposed. Development on 
that scale would well exceed Scotland’s renewable 
energy target of 50 per cent of electricity demand 
by 2020. That is one way in which our seas are 
helping Scotland and the world to tackle climate 
change. 

The bill heralds a new era for Scotland’s marine 
environment. It is trail blazing. In time, the passing 
of the bill will prove to be one of the Parliament’s 
proudest moments. It has been possible only 
because of the effort and contributions of so many 
people and organisations. There was a huge 
response to the consultation. We have held 
workshops and meetings with stakeholders over 
the past couple of years that have allowed us to 
listen and learn from those with an interest in and 
expert knowledge of the marine environment. As 
well as the major organisational stakeholders—
Scottish Environment LINK and the Scottish 
Fishermen’s Federation to name but two—there 
has been a major input from thousands of Scots, 
who have wanted to make their views known on 
the future of Scotland’s marine environment. Every 
sector and age group has engaged throughout the 
process. Letters about the bill came to the 
Government from primary school pupils in 
Ullapool. I worked with the Scottish Wildlife Trust, 
which worked with those children and wrote to us 
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about its concerns and aspirations for Scotland’s 
marine environment. 

Turning to the Parliament, I thank members of 
the Finance Committee, the Subordinate 
Legislation Committee and, in particular, the Rural 
Affairs and Environment Committee. The bill has 
benefited from the detailed interest and scrutiny of 
that committee’s members, and we have a 
stronger and better bill as a result of the 
parliamentary process. 

I put on record our thanks to the committee 
clerks, who have worked extremely hard to 
support the committees’ work. I thank my officials, 
who have been up many an evening burning the 
midnight oil to ensure that the Scottish 
Government continued to work closely with 
Parliament and with others with an interest in the 
bill to make it a bill of which the Parliament can be 
proud. 

The bill reflects the aspirations of the people of 
Scotland and members of the Parliament. 
Scotland’s first ever marine bill is the start of a 
journey, a journey that will bring prosperity to 
Scotland and protect our wonderful marine 
environment. The bill allows the development of a 
national marine plan and the setting up of Scottish 
marine regions. The national marine plan will be a 
key document in setting out our aspirations for 
Scotland’s seas. The marine regions will be key to 
involving stakeholders all around our coasts in the 
future of the seas. Marine planning will provide 
better information and greater certainty on which 
to base investment decisions, and the new 
statutory marine planning system will ensure 
sustainable economic growth in the seas around 
Scotland. 

The bill provides vital tools to protect and 
conserve our marine flora and fauna and historic 
assets, allowing the designation of marine 
protected areas. We will work closely with Scottish 
Natural Heritage and the Joint Nature 
Conservation Committee to develop the MPA 
network, and we will involve stakeholders closely 
in that project. 

We will also develop a new licensing and 
reporting system for seals, and we will improve 
their protection. I have heard a lot said about what 
the bill does for seal protection, and there have 
been many misunderstandings. Let us all be clear: 
the bill is a major step forward in protecting our 
seal populations and it provides a system that is fit 
for the 21st century and which will help us to 
conserve our iconic seal species. 

Peter Peacock (Highlands and Islands) (Lab): 
Robin Harper made a point about haul-out sites, 
which Elaine Murray picked up on when summing 
up on the group of amendments in question. 
Elaine Murray referred to the possibility of 

guidance being issued, either by the cabinet 
secretary or by the planning minister, so as to 
minimise the number of occasions on which there 
might be a conflict between a haul-out site and a 
fish farm. The cabinet secretary was able to nod in 
agreement with that, but I give him the opportunity 
to put it on the record now that he will consider the 
issue and that he will potentially issue guidance. 

Richard Lochhead: I am happy to put it on 
record that we will work with all the relevant 
authorities to ensure that appropriate guidance is 
in place on the identification of haul-out sites of 
our iconic seal populations around Scotland’s 
coasts. 

The bill will make it easier for Scotland to 
address climate change and develop the huge 
renewable energy potential in our seas. It will 
deliver faster economic growth while ensuring that 
the seas continue to provide services for future 
generations of Scots. It will also help us to care for 
and safeguard the interests of what lies beneath 
the waves in our precious marine environment. 

For the purposes of rule 9.11 of the standing 
orders of the Scottish Parliament, I advise the 
Parliament that Her Majesty, having been 
informed of the purport of the Marine (Scotland) 
Bill, has consented to place her prerogative and 
interests, in so far as they are affected by the bill, 
at the disposal of the Parliament, for the purposes 
of the bill. I am delighted to move, 

That the Parliament agrees that the Marine (Scotland) 
Bill be passed. 

16:10 
Elaine Murray (Dumfries) (Lab): The Marine 

(Scotland) Bill is vital and its significance should 
not be underestimated. The marine area is 
essential to biodiversity, to food supply, to energy 
generation and to sequestering carbon—the seas 
dissolve CO2, so they are an extremely important 
carbon sink. It is no exaggeration to say that the 
health of the marine environment is essential to 
the future of our planet. It is our duty to ensure that 
future generations inherit a marine environment 
that is biodiverse, that continues to supply healthy 
local food, whose power can be harnessed to 
supply renewable energy, and which continues to 
act as a carbon sink—if it is to do that, its 
temperature and pH must be retained. 

It is a great pity that the most recent exposé in 
the saga of our Westminster colleagues’ expenses 
will doubtless ensure that the media today pay 
little attention to the passage of the bill. It is 
unfortunate that the repercussions of the 
shenanigans of a few Westminster MPs are much 
more interesting to the national media than the 
passage of important legislation in the Scottish 
Parliament. 
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I thank everyone who was involved in the 
evolution of the bill, from drafting and scrutiny to 
amendment. That includes the cabinet secretary 
and his bill team, as well as his predecessor 
ministers Sarah Boyack and Rhona Brankin, who 
worked on defining the scope of the bill. Thanks 
are due, as ever, to the Rural Affairs and 
Environment Committee clerks, who worked 
beyond the call of duty on hundreds of 
amendments and what must have been about 16 
hours of stage 1 consideration. 

On behalf of Labour members, I also thank the 
witnesses and representative organisations who 
submitted evidence. I also thank Scottish 
Environment LINK, the Scottish Fishermen’s 
Federation, the Scottish Salmon Producers 
Organisation, Advocates for Animals, Scottish 
Renewables, ScottishPower Renewables, the 
Convention of Scottish Local Authorities and the 
bill team, who all made efforts to meet me and 
colleagues prior to stage 3 to discuss our 
amendments. I am grateful to them for that. 

In the course of the bill’s progress through 
Parliament we have made considerable 
improvements to what was already a good bill. 
That is not to say that every consultee or 
contributor will have achieved everything that they 
wanted to achieve. That would not be possible. 
Marine planning partnership will necessarily mean 
compromise. It will be necessary to understand 
partners’ concerns and aspirations. There are 
many and varied interests in the marine 
environment and the challenges of working in 
partnership will remain when the bill is on the 
statute book. Nevertheless, I have been 
encouraged by the way in which the bill 
progressed, which bodes well for marine 
partnership working. The vast majority of 
contributors to the scrutiny process approached 
the issues in a spirit of consensus and partnership. 
I hope that such an attitude will be replicated when 
the regional marine planning partnerships are 
established, because it is essential to the 
successful implementation of the bill. 

I am pleased that marine planning partnerships 
will not be able to consist of a single public 
authority and must at least include a 
representative of the Scottish ministers, as a result 
of my amendment 24. I remain sorry that the 
intention behind my amendments 41 and 22 was 
misunderstood, particularly by Tavish Scott, and I 
suspect that John Scott and I will be proved right 
in time, as joint fish farming and renewables 
projects are rolled out. Of course, there can still be 
amendment in that regard, if necessary. 

I am very pleased that amendments in the 
names of Peter Peacock and Liam McArthur on 
climate change adaptation and mitigation were 
agreed to, because they have strengthened the 

bill. I am pleased that amendments that I and 
Peter Peacock lodged on the protection and 
enhancement of the marine area and the linking of 
planning and marine protection in regional plans 
were agreed to.  

I am also delighted by the progress that has 
been made on the welfare of seals. I know that 
those who lobbied us to prevent any killing or 
taking of seals will be disappointed, but we have 
come a long way from the current situation, in 
which seals can be used almost as target practice. 
When the bill is enacted, the killing and taking of 
seals will be permitted only as a last resort, when 
all other forms of deterrent do not work. Moreover, 
any seal licence will contain strict conditions to 
minimise suffering should a seal have to be taken 
or killed. Peter Peacock reiterated my request to 
the cabinet secretary that guidance on the siting of 
fish farms should be supplied to planning 
authorities, and I am pleased that the cabinet 
secretary will consider that. 

The bill came to the Rural Affairs and 
Environment Committee last summer, and 
following its passage has been an interesting 
experience, which has included a number of visits 
to different parts of the country. I am lucky to live 
near the banks of the Solway, which is an 
extremely important marine area. As the Presiding 
Officer knows, it is well known for its habitats, 
wildlife, recreation, angling, fishing and potential 
renewable energy. The Solway Firth Partnership 
has provided one model for the way in which 
marine planning partnerships can work together. 
Indeed, it has a good record of working within the 
Solway Firth area in Scotland as well as across 
the border with representative organisations in 
Cumbria. I am pleased that the bill, and the 
memorandum of understanding with the UK and 
its bill, will continue to allow that. 

I agree with the cabinet secretary that today is 
one of the Parliament’s proudest moments. It 
ranks alongside the passing of the Climate 
Change (Scotland) Bill and I find it an honour to 
have been involved with the Marine (Scotland) Bill. 

16:16 
John Scott (Ayr) (Con): I begin, like others, by 

thanking all those who have contributed to the 
creation of the Marine (Scotland) Bill. In particular, 
I thank our clerks, who have worked so hard to get 
us to where we are today. We are also indebted to 
all those who gave evidence to the committee and 
the Government prior to the drafting of the bill, and 
we are particularly grateful to organisations such 
as the Scottish Fishermen’s Federation, the 
Scottish Salmon Producers Organisation, 
Advocates for Animals, Scottish Environment 
LINK, and Scottish Renewables for all their 
lobbying and input. 
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Today we have made a bill of which our 
Parliament can be justifiably proud. The bill seeks 
to develop marine planning in a sustainable way, 
as well as to focus where possible and practicable 
on restoring and enhancing our marine 
environment. Of course, our fishermen, who have 
made their living from the seas since time 
immemorial, and those who will seek to exploit our 
seas in the future, have to be and have been our 
primary consideration in the passage of the bill, 
but those interests now also have properly to take 
greater account of environmental considerations, 
and to rebuild and restore our unique marine 
environment and habitats. 

For all who were closely involved in the process, 
which, I am happy to say, has not been party 
political, trying to reconcile the needs, aspirations 
and ambitions of all current and future users of our 
seas has been a balancing act. Time will tell and 
history will judge whether we have created a 
worthwhile bill, but I share the view of the cabinet 
secretary and Elaine Murray that we have done 
that. I am certain that what we have delivered is 
better than what existed before. Marine Scotland 
now has a huge task ahead of it to implement the 
bill. An ecosystem approach to the development of 
national marine plans will take a huge amount of 
studying and information-gathering, and I wish 
Marine Scotland well in that task. 

We have also dealt specifically with fish-farming 
and seal protection in section 5, and I hope that 
we achieved a compromise that allows and 
encourages the development of aquaculture, while 
protecting our internationally important seal 
colonies. My only regret is that the Government 
did not have the courage of its convictions and 
transfer planning control for aquaculture to Marine 
Scotland, and that inconsistency is and will remain 
a weakness in the bill. I share Elaine Murray’s 
views on that, and her surprise at Tavish Scott’s 
apparent, but memorable, misunderstanding of 
what was being proposed. 

We have sought to look into the future by 
placing climate change mitigation at the heart of 
the bill, and it is self-evident that the future health 
and wellbeing of our seas will depend on how 
climate change and temperature changes affect all 
the species contained therein. 

We have also sought to make the bill compatible 
with the Marine and Coastal Access Act 2009, 
which is important to delivering a consistent UK-
wide approach to the use and protection of our 
seas. 

I thank again all those who have helped to 
create the bill. The Scottish Conservatives look 
forward to its passing into law. 

16:20 
Liam McArthur (Orkney) (LD): This day has 

been a long time coming. Our bill has enjoyed a 
lengthy gestation, but it is important that it has 
throughout that period enjoyed widespread 
support in the Parliament and beyond. Like Elaine 
Murray, I pay tribute to a colleague—Ross 
Finnie—who did much to establish the platform 
and principles that underpin the bill that we are 
about to pass. I also acknowledge the 
considerable efforts of the cabinet secretary and 
his officials in building successfully on that work. 

We offer our sincere thanks to all those who 
gave evidence on the bill. Their expertise, 
patience and, as Elaine Murray said, willingness to 
compromise when necessary have been 
enormously helpful. I acknowledge the efforts of 
Scottish Environment LINK, Scottish Renewables, 
the Scottish Fishermen’s Federation and 
Advocates for Animals. I am indebted to the 
committee clerks and the Scottish Parliament 
information centre, which rose to the challenge of 
turning our policy intentions into workable changes 
to this historic bill. I am also grateful for the good-
natured collaboration of committee colleagues. 

As I said at stage 1, my interest in the bill is 
more than academic. Economically, socially, 
culturally and environmentally—in every way 
imaginable—Orkney’s past, present and future are 
forged in the seas around our archipelago. For 
Scotland and the UK, our seas help to define us 
as nations. 

The economic benefits that traditionally derive 
from sea fisheries, aquaculture and oil and gas; 
the potential of our renewable energy sector; the 
growth of wildlife tourism; and submerged 
archaeology highlight the extent of the resource on 
our doorstep and the pressures in managing the 
sometimes competing demands for access to that 
resource. 

The bill will help us to balance those demands 
when necessary. I very much welcome the duties 
that ministers and public authorities will have to 
protect and enhance Scotland’s marine 
environment. In relation to that, I acknowledge the 
role of Peter Peacock and Elaine Murray in 
lodging amendments. We have achieved a 
sensible compromise about the relative 
importance that is attached to economic, social 
and climate mitigation considerations. 

In the limited time that remains, I will touch on a 
few issues that emerged in the debate today. I am 
delighted that attempts to bring responsibility for 
fish-farm licensing under the control of Marine 
Scotland were resisted and that my foreboding 
was misplaced. As I have said throughout the 
process, the proposed changes were unnecessary 
and would have introduced a presumption in 
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favour of centralisation, in the interests of 
administrative neatness. COSLA and a number of 
people in the industry—notably in Shetland—
highlighted the risks of a loss of efficiency, of local 
accountability and of financial certainty in business 
planning. Parliament has listened to the evidence 
and sent a clear signal about our confidence in 
councils, several of which have invested time and 
resources in developing expertise in the subject. 

I am pleased that members agreed to support 
moves to establish a framework for what local 
plans might look like. The provisions do not go as 
far as I would like, but they will give useful 
guidance about what is expected to those who are 
charged with developing marine plans, particularly 
at the regional level. That will be done in a way 
that does not compromise the necessary flexibility. 

I thank the Government and the other parties for 
their support for several of my amendments to 
remove uncertainties and increased risks for our 
developing renewables industry. Marine 
renewables could deliver more than 30GW of 
power from offshore wind, wave and tidal sources 
in the next decade, so the contribution that they 
can make to cutting harmful emissions and 
meeting our energy needs deserves our full 
support. The sector can also play a major role in 
conserving our seas and helping to address issues 
such as acidification. 

Likewise, I am grateful to those who supported 
my calls for attention to be paid to the impact of 
displacement effects as a result of marine spatial 
planning. That might not be an exact science, but 
we now have a framework in which such issues 
can at least be assessed. 

Like others, I think that we have made progress 
on seal protection, today and at earlier stages, on 
which I pay tribute to Elaine Murray for her efforts. 
I acknowledge that some will be disappointed that 
we did not go further, but I hope that they, like 
Robin Harper, at least concede that progress has 
been made. The bill puts in place a licensing 
regime that makes it clear that taking or shooting a 
seal is a last resort. The bill will require all non-
lethal deterrents to be exhausted and will place 
strict limits on the conditions in which any seal can 
be killed. The important reporting requirements will 
ensure more transparency and—I hope—public 
confidence. 

Through our collective efforts, we have arrived 
at a bill that meets the aspirations of the many 
thousands of people who contributed to the 
various consultations and calls for evidence. The 
bill demonstrates the benefits of a consistent 
approach from successive Governments in 
Scotland and of collaboration between the 
Governments north and south of the border. 

I congratulate the cabinet secretary and his 
team again and confirm that Scottish Liberal 
Democrats will of course support the bill at 
decision time. 

The Deputy Presiding Officer: We move to the 
open debate. If members stick to their time limits, 
we will get everyone in. 

16:25 
Bill Wilson (West of Scotland) (SNP): I am 

delighted that the Marine (Scotland) Bill is well on 
its way to success. Indeed, I might venture to say 
that nobody examining the bill could accuse the 
Parliament of being all at sea concerning matters 
marine. I am sure that I speak for my Scottish 
National Party colleagues on the Rural Affairs and 
Environment Committee in acknowledging the 
considerable debt owed to both the committee 
clerks and the bill team, who are a patient group of 
human beings indeed. I will not list all the other 
organisations that contributed, as Elaine Murray 
and Liam McArthur have already done that, so let 
me simply agree with what they said. 

I am particularly delighted that the cabinet 
secretary accepted the need for an ecologically 
coherent network of marine protected areas and 
that section 68A now requires Scottish ministers to 
designate MPAs in such a way as to form a 
network of conservation sites that contributes to 
the conservation or improvement of the marine 
environment in the United Kingdom. The 
committee has been assured that science will 
remain the primary consideration when identifying 
MPAs for inclusion in the network and that 
socioeconomics will be taken into account only 
when choosing between locations that would 
make an equivalent contribution to the network. I 
believe that that is an important assurance. In the 
final analysis, if the science is not correct and if 
the conservation measures are not correct, long-
term economic stability will be unobtainable. 

For the MPAs to be accepted and for them to 
work, they must have local support. Those who 
might be affected need to understand clearly why 
an area has been designated as an MPA and what 
activities are prohibited. Such prohibitions should 
be made on the basis of their conflicting with the 
aims of the MPA. If fishing or other economic 
activity does not impact negatively on the aims of 
the designation, such activities should be 
permissible. At stage 2, I lodged three 
amendments to make that clear. I was happy not 
to press them on the assurance—which the 
cabinet secretary subsequently confirmed in 
writing—that the Government would provide 
guidance on the process of designation and the 
information to be published with the designation 
orders and that the information would give an 
indication of possible damaging activities. 
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It is vital that MPAs are properly monitored to 
check whether their objectives are being met. 
Climate change might well change ecological 
communities, so it might be necessary to move 
MPAs in order to achieve their aims. As an 
example of the impact of global warming, the Sir 
Alister Hardy Foundation for Ocean Science 
announced in 2008 that, since 1960, there had 
been a 70 per cent reduction in the biomass of 
zooplankton in the north-east Atlantic. The cold 
water zooplankton Calanus finmarchicus is 
progressively being replaced by the warmer-water 
species Calanus helgolandicus. Therefore, I 
welcome the Government’s acceptance of the 
need to assess the extent to which the stated 
conservation objectives of any nature conservation 
MPA have been achieved. 

As a result of Peter Peacock’s amendment 101, 
the bill requires that the Government and public 
bodies 
“must act in the way best calculated to further the 
achievement of sustainable development, including the 
protection and, where appropriate, enhancement of the 
health of that area, so far as is consistent with the proper 
exercise of that function.” 

The need for enhancement of health is clear when 
examining the Clyde, which has an appalling 
history of overexploitation. I have referred to this 
before, but it bears retelling. The Inshore Fishing 
(Scotland) Act 1984 repealed most of the 
remaining protective legislation and allowed 
fishing by all methods within the 3-mile limit. Since 
then, there has been a significant decline in 
biodiversity. Some 20 species of fish are at the 
point of commercial, if not ecological, extinction. 
The decision to agree to amendment 101 is a 
positive step that should ensure that we do not 
see any other ecosystem collapsing into a 
monofishery. It will, I hope, foster the recovery of 
the Clyde. 

Having welcomed amendment 101, I remain of 
the view that, when we consider the health of the 
sea, we should take into account the resilience of 
the ecosystem. The word “health” may be 
ambiguous. Would seas be considered healthy 
only if there were no economic use—clearly, that 
would be unacceptable to our many communities 
that rely on the sea—or only if the economic use 
were considered “sustainable”? The latter 
definition may appear appealing, but it has its own 
problems. Obviously, I would argue that the Clyde 
estuary is not a healthy ecosystem, but its 
nephrops fishery is sustainable. Therefore, under 
the second definition, the Clyde could be regarded 
as being healthy. 

On several occasions, I met officials from the 
Scottish Government’s marine bill team to discuss 
improvements to the bill. At my last meeting, I 
suggested a definition of “health” that would 

incorporate ecosystem resilience. That would not 
only solve the definition problems that I have 
discussed but would, in effect, account for 
chemical alteration of the sea, because the 
chemical balance of the sea can affect ecosystem 
resilience. 

The Deputy Presiding Officer: Wind up, 
please. 

Bill Wilson: Understood. 

I hope that the cabinet secretary will consider 
that suggestion when he comes to consider the 
definition of the “health” of the seas. 

16:29 
Karen Gillon (Clydesdale) (Lab): I am 

delighted to be able to participate in this, the final 
stage of the Marine (Scotland) Bill. Its long 
process, which began in the previous 
parliamentary session, has now finally come to a 
conclusion. 

The fact that the amended bill is stronger than 
the one that we began with is down to many 
people, in both Parliament and civic Scotland. 
Other members have named them; I simply add 
my thanks for their advice, information and support 
in scrutinising and seeking to amend the bill. In 
particular, I put on record my thanks to the clerks 
to the Rural Affairs and Environment Committee, 
especially Peter McGrath and Roz Wheeler, who 
worked round the clock to ensure that the stage 3 
amendments were properly drafted and did what 
we intended them to do, even if we sometimes did 
not really know what that was. When I received my 
final daily list at 1 o’clock in the morning on 
Saturday, I thought that they had gone above and 
beyond the call of duty in their provision of 
support. 

Unlike other members of the committee, as MSP 
for Clydesdale, I represent a constituency that has 
no coastline—it is probably one of the largest land-
locked constituencies in Scotland—so, in many 
ways, I was at the mercy of those who gave 
evidence to the committee. That had its 
advantages, as I was able to consider the 
evidence and to seek a balance without having 
any particular constituency interest. 

I am pleased that I was able successfully to 
amend the bill to ensure that present or future 
ministers can take into account the socioeconomic 
consequences of the designation of nature 
conservation MPAs. I believe that the relevant 
provision gives ministers the necessary flexibility, 
although I agree that it should be used only in 
exceptional circumstances—in that regard, I 
welcome the clarification that the minister gave in 
his letter to the committee. I am also delighted that 
even though they argued against the exclusion of 
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fishing from the licensing provisions, SNP 
members decided, at the 11th hour, to vote with 
the Labour Party. That conversion is to be 
welcomed. 

There are some issues that I want to draw to the 
minister’s attention and on which he might be able 
to provide further evidence in his concluding 
remarks. The first is the transfer of section 36 
consent functions from the Scottish Government’s 
energy consents unit to Marine Scotland. It is felt 
that the expertise that currently exists in the 
energy consents unit needs to be retained and 
that, to avoid delays and barriers to renewable 
developments in the marine environment, clarity 
on the transitional arrangements would be 
welcome. On land, it has taken some time for us to 
build up such expertise and the process has now 
become a bit quicker. There is concern in the 
renewables sector that if that expertise is not 
transferred, we risk making the process slightly 
longer than is necessary. Perhaps the cabinet 
secretary could look at that. 

The second issue is that of historic MPAs, which 
I raised during the consideration of amendments. I 
understand that the Scottish Government seeks to 
develop an interim spatial plan for the Pentland 
Firth with a view to facilitating marine renewable 
developments, and that it wants to work positively 
with all parties. It would be helpful if, when that 
marine spatial plan is available, it could be 
presented to the committee, so that we could be 
fully informed of all the complex areas relating to 
its development. In all such matters, a balance 
needs to be struck between fishing, marine 
interests, renewables and conservation. It will be 
helpful for the committee to look at the spatial plan 
as it develops to assess whether we are getting 
the balance right. The bill includes a five-year 
recall clause, so we will be able to assess how it 
has developed over the five years. 

The Deputy Presiding Officer: Wind up, 
please. 

Karen Gillon: Finally, I welcome the progress 
that has been made on the emotive issue of seals. 
I think that at stage 3 we have managed to get the 
balance right and, in time, members will welcome 
that. 

16:33 
Robin Harper (Lothians) (Green): We are 

about to pass our first Scottish marine bill and it 
has been a long time in coming. It is not quite the 
bill that Green ministers would have written—
many opportunities have been missed or passed 
by—but, that said, the bill has been improved by 
the passing of a number of amendments, including 
Green amendments, and many positive ministerial 
commitments have been gained, in the generous 

spirit that the cabinet secretary promised in his 
opening remarks. 

However, the bill is framework legislation so, just 
like with the Climate Change (Scotland) Act 2009, 
the hard work starts after 5 o’clock today, when we 
begin to put it into action. I congratulate the 
cabinet secretary on the commitments that he 
made in his speech, especially his commitment 
that his approach will be driven by science and 
scientific evidence. We must invest more in 
scientific research and ensure that proper funding 
is available for monitoring and enforcement of the 
bill’s provisions. Without that, the bill will be in 
danger of failing; with it, the returns on the 
investment could be tremendous. 

There is pressure on all the political parties to 
make commitments in their manifestos to taking 
forward the issues after 2011. The momentum 
must be maintained. All successive Governments 
must not only conserve our marine environment, 
but actively enhance it using the full extent of the 
possibilities that present themselves. 

I welcome Bill Wilson’s speech and the 
minister’s commitment to the benthic environment. 
The minister mentioned fanshells. We must 
recognise that the most important organisms in the 
marine environment are not the predators at the 
top of the food chain—dolphins, whales and seals, 
for example—or even the mid-sea fish; rather, 
they are phtyoplankton, zooplankton and the 
thousands of species of bottom-living organisms. 
There is a prime example of what can happen 
right on our doorstep: the Forth. The collapse of 
the Forth oyster fishery is the most spectacular 
example from our history of what can happen. In 
1800, some 30 million oysters a year were 
harvested; by 1880, the fishery had collapsed. 
That was entirely due to overfishing. The Forth is 
just beginning to show a spark of recovery after 
decades of lying completely fallow. If they are 
given the right support and protection, ecosystems 
can recover. The experiences of Lundy island 
down south and other places around the world, 
particularly in New Zealand, where no-take zones 
have been set up, prove that. 

I would like the legislation to deliver a 
programme for the creation of an ecologically 
coherent network of MPAs, which should be in 
place within a year. The first of the MPAs should 
be in place within two years. A plan of 
enhancement could include a rolling programme of 
designations, and consideration should be given to 
the idea that all MPAs should contain at least one 
no-take zone, however small that may be. After 
the legislation receives royal assent, there must be 
robust policing and enforcement of it and the 
designated areas that it will create, and the 
potentially positive relationships between 
environmental protection, harvestable biomass 
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enhancement and marine renewables should be 
investigated. That has already been mentioned in 
at least two speeches. Further action should be 
taken against the random shooting of seals, and 
advantage should be taken of the huge 
possibilities that are afforded by the new closed 
rearing system for salmon farming that is being 
trialled in Norway. That system is sea lice and seal 
proof and will obviate the need for any seals at all 
to be shot. I hope that we employ it in Scotland. 

Furthermore, the urgent deployment of the new 
and effective cetacean-friendly acoustic seal 
deterrent on all Scottish fish farms should make 
the shooting of seals a thing of the past. Will the 
cabinet secretary consider sponsoring that 
development as soon as possible? Science must 
guide us and good practice must inform us. That 
will pay huge dividends even in the short term. 

The Marine (Scotland) Bill must be seen as a bill 
that has been designed to begin to guide us in the 
long run. I congratulate the cabinet secretary and 
everybody who has worked on it. What we need 
now is vision, will and execution. Let us hope that 
they will all be there. 

16:38 
Peter Peacock (Highlands and Islands) (Lab): 

This is a watershed moment in the management of 
our marine environment. For too many 
generations, what was out of sight in a large part 
of our marine environment was out of mind. That 
can no longer be the case with the new provisions. 

Of course, the bill has highlighted a range of 
complex issues, complex and competing uses of 
the sea, and the interaction between those uses, 
whether they are for industrial purposes, such as 
oil and gas exploration, shipping cargo, fishing and 
shellfish growing, or for leisure, such as kayaking, 
sailing, surfing and diving. 

The sea is home to many and varied species, 
including whales and dolphins, and there is a huge 
bird population around the Scottish coastline that 
is vital in European terms. Beneath the waves, 
there are reefs, corals and vegetation. The cabinet 
secretary has referred to those in the past and has 
done so again today. Therefore, the sea is hugely 
important. Many things compete in it and there are 
competing interests. 

At the heart of the bill is a mechanism for 
reconciling those competing interests through 
regional partnerships, regional plans and the 
national plan. There is still much to do on the 
boundaries and the precise make-up of 
organisations, and I look forward to further 
consultation on those in due course. However, a 
good, if complex, piece of legislation has been 
produced and I urge the cabinet secretary to do a 
lot in the coming months to explain to all the 

stakeholders in our marine environment what the 
legislation requires of them. As I say, it is complex, 
and many people will have a lot to learn. 

One of the central provisions in the bill is the 
ability to create marine protected areas for 
research, historic or conservation reasons. That is 
hugely important. Science must be at the heart of 
that, and research to back up that science must be 
given a prominent role in the new Marine Scotland 
activities. I, too, welcome the letter of clarification 
from the minister on when he will use the new 
powers that he has in respect of socieconomic 
matters. That helps to square the circle—if that is 
the right way to put it—of that particular set of 
different competing interests. In designating 
marine protected areas, I make a plea for us to try 
to take communities with us as far as possible, 
explaining the purpose of and reasons for MPAs. 
In particular, we must be sensitive to local 
people’s interest in the management of MPAs. 

I am pleased that the bill also contains 
measures to mitigate climate change, where 
appropriate, and gives the minister—and future 
ministers—the power to balance those 
considerations when thinking about making 
designations. 

At the outset of the bill, it seemed that seals 
could be a hugely contentious question for all of 
us. Indeed, they could have been a show stopper 
for parts of the bill. I pay tribute to the 
parliamentary process, which has allowed 
members to interact with the lobbyists around the 
Parliament. The bill is a good example of how we 
can reach reconciliation on potentially hugely 
contentious issues and come out with a much 
stronger position than we could have imagined at 
the start. There is a presumption against the 
shooting of seals, which is right—it should be a 
last resort when other methods have failed or are 
not workable. It is now a licensed activity and the 
conditions of the licences are clearly set out and 
are tough. For example, the harassment of seals, 
if not controlled, will be an offence. There is now 
much tighter control, which should be welcomed. 

The bill provides a sound framework, but its 
implementation will be vital. It is a big task and I 
wish all those who are involved in it the best. 

16:41 
Jim Hume (South of Scotland) (LD): The 

Liberal Democrats welcome the Marine (Scotland) 
Bill, which will create a framework for the 
management of Scotland’s seas. We have had a 
constructive debate with fairly consensual 
agreement on the amendments. 

In contrast to the well-developed terrestrial 
planning system in the UK, no framework has 
existed for planning the use of our seas. Instead, 
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more than 80 different acts of Parliament and 
regulations have regulated the many different 
activities in Scottish seas. As a result, marine 
wildlife has struggled to cope with the pressure of 
the increasing demands on our seas. In 
introducing marine spatial planning, the bill will 
help to protect important wildlife by providing 
greater certainty about where and how 
developments should take place. The marine 
planning provisions are vital, and it is key that the 
bill provides a clear direction and purpose for the 
planning system. 

During the committee’s first evidence session, 
there was a recognition that the bill was unclear 
about what marine plans would look like and what 
they would contain. Of course, there is a desire for 
flexibility within the planning system; however, the 
system has needed clarity and more certainty. At 
stage 2, the cabinet secretary stated: 

“A marine plan is not a vehicle for delivering freestanding 
programmes or a series of actions.”—[Official Report, Rural 
Affairs and Environment Committee, 18 November 2009; c 
2124.] 

However, section 9 of the Water Environment and 
Water Services (Scotland) Act 2003 requires the 
Scottish Environment Protection Agency to 
prepare a programme of measures to achieve 
objectives for the purposes of the river basin 
management plan for a river basin district. In 
addition, section 27 of the Flood Risk 
Management (Scotland) Act 2009 requires SEPA 
to identify other measures. 

Nevertheless, the measures are simply tools for 
achieving plan objectives. We believe that the plan 
should set out what is going to be done and who is 
responsible for doing it. The Liberal Democrats’ 
position is, therefore, consistent with the foregoing 
acts, which provide a clear, simple and flexible 
outline as to what marine plans should contain as 
a minimum. 

Members will have received hundreds of e-mails 
on the bill from their constituents, particularly 
regarding the protection of seals and the 
enhancement of our Scottish seas. The key for the 
future of our seas is to have not only protection 
and conservation, but measures that will develop 
that natural resource in a sensible way. 

The bill has given us an opportunity to 
strengthen the legal position by placing a duty on 
Scottish ministers and all relevant public 
authorities to act in the best way to protect and 
enhance the health of the Scottish marine area. 
The cabinet secretary has argued that the duty 
might require the enhancement of marine health 
even in pristine areas—the addition of “where 
appropriate” addresses that. The duty also reflects 
Scotland’s obligations under the marine strategy 
framework directive in primary legislation. 

However, Liberal Democrats do not wish any 
control to be taken from local decision making by 
local authorities, as councils have the necessary 
expertise. That has been made clear this 
afternoon.  

The public has been deeply interested in our 
deliberations on the bill and, as of 1 February, 
around 6,500 letters and e-mails had been sent to 
MSPs in the run-up to stage 3. With amendments, 
those provided an opportunity to translate into law 
the unanimous support of the committee, which 
was reflected by members of all political parties in 
the stage 1 debate, for the principle of protection 
and enhancement of the Scottish marine area. 

Liberal Democrats broadly welcome the bill in 
most of its amended form. We believe that it will 
enhance the marine environment, the health of our 
seas and the sustainable future of our fishing 
industry. I look forward to supporting it at decision 
time. 

16:45 
Nanette Milne (North East Scotland) (Con): I 

am delighted that this long-awaited and extremely 
important bill has reached the final stages of its 
passage through Parliament. Following close on 
the heels of the UK Marine and Coastal Access 
Act 2009, the Marine (Scotland) Bill continues the 
process of securing the future wellbeing of the 
marine environment, which extends from the 
Scottish coastline to 12 miles beyond.  

My involvement with the passage of the bill has 
been minimal, but I am aware of the enormous 
effort that has gone into it, not least the effort of 
the members and clerks of the Rural Affairs and 
Environment Committee and the many 
organisations and individuals who have made their 
opinions known to us and have contributed to the 
various stages of the bill’s progress through 
Parliament. All who have been involved are to be 
commended for bringing the bill to the point at 
which it can finally be approved by Parliament, 
undoubtedly strengthened and improved by the 
parliamentary process. Hopefully, once the bill 
becomes part of the law of the land, it will prove to 
be fit for purpose and will result in the 
development of a sustainable future for our marine 
environment.  

There are many competing demands on our 
seas. As indicated in the policy memorandum, it 
has become important to find a means of 
managing the growing and competing demands 
for marine resources in order to maximise 
economic growth within sustainable environmental 
limits.  

Scotland’s marine environment is world class, 
but it is at risk of overexploitation, and the 
legislation that governs the competing activities 

1178



23611  4 FEBRUARY 2010  23612 

 

has become overly complex and fragmented, so 
my party welcomes the Marine (Scotland) Bill, 
which should simplify legislation and reduce 
bureaucracy. 

For a long time, the Conservatives have 
supported calls for an overarching strategic spatial 
plan for the marine environment and for the 
establishment of a devolved marine management 
organisation for Scottish waters, hence our 
support for Marine Scotland as a means of 
enabling the implementation of the provisions that 
are proposed in the bill. 

If the diverse activities in the marine 
environment are to given fair treatment, marine 
planning is essential. Likewise, a network of 
protected areas will be essential to the 
conservation of marine biodiversity.  

As the Wildlife Trusts’ excellent “Living Seas” 
document indicates, after centuries of taking the 
sea’s riches for granted and taking too much with 
too little care, the forthcoming Scottish legislation, 
coupled with the UK Marine and Coastal Access 
Act 2009 and the Northern Ireland legislation that 
should follow in 2012, presents an unprecedented 
opportunity to bring back our living seas, 
dramatically boosting protection for marine wildlife 
and improving the management of activities at 
sea. 

The key areas of the legislation—joined-up 
planning of marine industry, leisure and 
conservation; improved arrangements for licensing 
industrial activity at sea; new authorities and 
powers to manage inshore fishing; a new network 
of marine protected areas; and management 
bodies, such as Marine Scotland, that will be 
charged with developing marine plans—should 
give us a unique opportunity to restore our marine 
biodiversity and secure its future while allowing the 
economic, industrial and recreational activities that 
we rely on the sea to support to progress in a 
sustainable way. 

Not everyone will be happy with what has been 
achieved today, most notably those who wish for a 
total ban on killing seals. However, in this 
instance, I think that every effort has been made to 
strike a fair balance between the interests of the 
aquaculture industry and the welfare of seals. I 
hope that sufficient overall provision has been 
made in the interests of conservation to allow our 
seabirds and mammals and our fish and other 
marine creatures to survive and thrive far into the 
future.  

As has been said, time will tell how effective the 
legislation will be in achieving all its intended 
results, and enforcing it will be key to securing real 
change. However, a good start has been made, 
and that has to be warmly welcomed.  

16:49 
Sarah Boyack (Edinburgh Central) (Lab): I 

agree with colleagues that the bill is landmark 
legislation. It has been a long time in coming, and 
a tremendous amount of work has been done not 
only by members and by parliamentary and 
Scottish Government staff but by all the national 
and local organisations that have given important 
expertise and given their time to participate in 
discussions to ensure that the bill is a decent 
piece of legislation. 

The Labour Party’s key objective was to ensure 
that we came out of the process with a robust bill 
that would help to promote healthy seas. That is 
fundamental, as we have the responsibility for 
stewarding an incredibly complex set of 
ecosystems. I believe that the bill will help future 
generations to benefit from our seas. 

In previous discussions on the subject, we have 
talked about the fact that the bill must encompass 
around 80 previous pieces of marine legislation. I 
congratulate colleagues on taking a mature and 
hard-working approach to the bill, which is all the 
better for it. 

Massive opportunities will come from the bill, 
including the opportunity for joined-up thinking on 
interests that can sometimes conflict but which 
add to the health of our economy, such as fishing, 
leisure, shipping, renewables and wildlife 
interpretation. Those all have their place in our 
marine environment, but the key thing is that we 
act in a transparent and sensible manner. 

Liam McArthur mentioned the massive 
expansion in the new generation of renewables. I 
hope that the bill will help that process in a logical, 
joined-up way that puts sustainable development 
at the heart of it. I hope that we now have a 
coherent approach to marine planning and marine 
conservation, and I look forward to the network of 
marine protected areas being designated and put 
in place. 

There have been major changes to the bill that 
was initially proposed, which have resulted in the 
bill that is before us today. That is testament to the 
hard work not only of parliamentarians but of 
people who have lobbied us from outside. Labour 
members have seen the opportunity to strengthen 
the bill, and we have been keen to work 
constructively with stakeholders throughout 
Scotland. We have also been keen to work with 
other parties and colleagues on all sides of the 
chamber and in the committee. We may not 
always have agreed with one another, but we 
have teased out some of the difficult and complex 
issues very well. 

I hope that we can now consider the 
implementation of the bill. I remember being struck 
at a meeting last year by how much we do not yet 
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know about the marine environment around our 
country. Much of the work in relation to research 
needs to be pushed higher up the agenda. 

Like Karen Gillon, I will enjoy reading the Official 
Report of today’s debate, in which we can relive 
the moment when Richard Lochhead gave a 
speech in favour of one position and then minutes 
later voted entirely the opposite way. There have 
been some light-hearted moments today, and 
some interesting choreography around the 
chamber. 

The key thing, however, is that we have 
improved our marine environment. A raft of 
amendments have been made to the bill today, 
and I pay tribute to my colleague Elaine Murray for 
her hard graft in ensuring that we get better 
protection for seals. I also thank the cabinet 
secretary and Robin Harper for making us debate 
the issue in detail at stage 3; I would like to have 
done that earlier, but we have at least done our 
jobs of scrutinising the legislation. 

I hope that the licensing powers will be used 
sparingly and transparently as a last resort, and I 
note the clause that states that we will review the 
measures within the next five years. That is crucial 
to the effectiveness of the bill, as everybody needs 
to know that the Parliament will be watching to see 
how the legislation is implemented. 

We look to the future, and to the implementation 
of the bill. Labour members are very keen now to 
talk about marine and coastal national parks. That 
was one of the issues that we logged with 
previous ministers—we got a commitment from 
Mike Russell that, once we had passed the bill, we 
could move on to consider marine and coastal 
national parks, which we want to do very swiftly. 

We also want to help to promote the work of the 
regional partnerships throughout the country, 
which have done fantastic work to promote nature 
conservation, tourism and local economic 
development opportunities. The bill gives us a 
platform and a fantastic framework in which to do 
that. 

I hope that we can all unite and support the bill 
tonight. There have been many disagreements 
along the way, but we will now have fantastic 
legislation that will join up with legislation across 
the UK, and we should all welcome that today. 
The hard work has been done to put the legislation 
in place, but the next bit is crucial. As with the 
Climate Change (Scotland) Act 2009, we need to 
put the legislation into effect, and I hope that we 
will all work hard to do that. 

16:54 
Richard Lochhead: I thank all members for 

their contribution to the debate on the bill. There 

have been many positive contributions; we have 
heard members speak of their pride on this 
momentous day and describe the bill as a 
“landmark” and a “watershed”. Those are highly 
appropriate words to associate with the bill that I 
hope we will pass at decision time. 

The role of the Scottish Parliament is to improve 
the lives of the people of Scotland and I believe 
that we now have a bill—Scotland’s first marine 
bill—that will make a significant and lasting 
difference to the way in which we manage our 
spectacular seas for the people and communities 
of Scotland. 

More than ever before, people are interested in 
the marine environment. Let us not forget that 
Scotland’s seas generate more than £2.2 billion of 
marine-related industry—not including oil and 
gas—and that Scotland’s seas provide around 
50,000 jobs. We have two thirds of the UK’s seas, 
a fifth of European Union waters and 100 ports. 
Under the waves of our seas, we have 6,500 
species of plants and animals that we know we 
are obliged to look after. 

Thankfully, we also have the breakthrough of 
executive devolution, which puts this Parliament in 
the driving seat out to 200 nautical miles for the 
first time and in the driving seat for planning 
legislation and nature conservation in all of 
Scotland’s waters. 

As members have rightly pointed out, there will 
be many competing demands on Scotland’s seas 
in the 21st century. The bill is about balancing the 
various competing demands, because our seas 
can meet so many of Scotland’s needs in the 21

st 
century. 

The offshore renewables sector is about to 
blossom, creating thousands of new jobs and 
helping Scotland to meet her climate change 
targets. Even today, I notice that Highlands and 
Islands Enterprise has put out a statement about 
the number of communities that may benefit from 
construction opportunities for offshore renewables. 
Nigg, Arnish, Machrihanish, Ardersier and Kishorn 
in Wester Ross have been picked out, and six 
locations outwith the Highlands and Islands are 
also set to benefit. 

There is huge potential for Scotland’s seas to 
help to meet our energy needs, tackle climate 
change and create thousands of new jobs at the 
same time. I assure Karen Gillon that we will use 
the renewables expertise that currently exists in 
Marine Scotland as we take the bill forward. 

Of course, our seas also provide food for the 
nation. An issue that will become even more of a 
priority in the 21st century is where we get our food 
from. If we look after them, our seas can continue 
to provide healthy, tasty food. Indeed, I had some 
good Scots mackerel in the Scottish Parliament 
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canteen today, which reminded me of how great 
our seas are when it comes to providing fantastic 
food. 

In relation to tackling climate change, carbon 
storage is another benefit, in addition to the 
renewables sector, that we may be able to enjoy 
from our seas. 

As many members have said, the people of 
Scotland are becoming increasingly fascinated by 
their marine environment. When I was in Tiree for 
my holidays last summer, it was spectacular 
seeing the marine wildlife off the shores. At one 
point, I watched gannets diving for fish while the 
basking sharks were circling and the dolphins 
were dancing on the horizon. That is spectacular, 
it is in Scottish waters and we must look after it. 

As many of us know, in the waters off our 
constituencies around Scotland, marine wildlife 
tourism—[Interruption.] 

The Presiding Officer (Alex Fergusson): 
Order. Members who are talking are missing a 
fascinating geographical talk. 

Richard Lochhead: There is also spectacular 
marine wildlife off the coast of Galloway and 
Upper Nithsdale. 

As we know, marine wildlife tourism is another 
opportunity that Scotland’s seas provide for our 
local economies in the future. In the past, to far too 
great an extent, it has been a case of out of sight, 
out of mind. However, as human knowledge about 
what lies beneath the waves expands and 
Scotland’s marine research expertise shines a 
light on what we have in Scotland’s marine 
environment, more and more people than ever 
before are aware that we have to safeguard and 
look after Scotland’s precious marine environment. 
Only a couple of weeks ago, I was lucky enough to 
open Oceanlab II in Newburgh, in the First 
Minister’s constituency; fascinating research into 
our ocean floors is taking place in that facility, 
which is run by the University of Aberdeen. 

As an SNP minister and as a member of this 
Parliament, I am proud to be associated with 
Scotland’s first marine bill. Every single member of 
the Scottish Parliament should be proud today to 
support the bill, as I hope they are about to do 
shortly. Not only should the Scottish Parliament be 
proud, but we should be proud of what it achieves 
for Scotland’s seas and for our marine 
environment and for what it will achieve for the 
people of Scotland, many of whose livelihoods 
depend on maintaining healthy seas, which is 
what the bill is all about. 

I urge Parliament to support the bill and make 
history today. 
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Marine (Scotland) Bill 
[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to make provision in relation to functions and activities in the 
Scottish marine area, including provision about marine plans, licensing of marine activities, the 
protection of the area and its wildlife including seals and regulation of sea fisheries; and for 
connected purposes. 
 
 

PART 1 5 

THE SCOTTISH MARINE AREA 

1 The “Scottish marine area” 

(1) For the purposes of this Act, the “Scottish marine area” means the area of sea within the 
seaward limits of the territorial sea of the United Kingdom adjacent to Scotland and 
includes the bed and subsoil of the sea within that area. 10 

(2) The boundaries between the parts of the territorial sea of the United Kingdom adjacent 
to Scotland and the parts not so adjacent are to be determined by reference to an Order 
in Council made under section 126(2) of the Scotland Act 1998 (c.46) to the extent that 
the Order in Council is expressed to apply for the purposes of that Act. 

 
2 “Sea” 15 

In this Act, unless the context otherwise requires, “sea” includes— 

(a) any area submerged at mean high water spring tide, 

(b) the waters of every estuary, river or channel, so far as the tide flows at mean high 
water spring tide. 

(See section 57 for the meaning of “sea” for the purposes of Part 4.) 20 

 

PART 1A 

GENERAL DUTIES 

2A Sustainable development and protection and enhancement of the health of the 
Scottish marine area 

In exercising any function that affects the Scottish marine area under this Act— 25 
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(a) the Scottish Ministers, and 

(b) public authorities 

must act in the way best calculated to further the achievement of sustainable 
development, including the protection and, where appropriate, enhancement of the 
health of that area, so far as is consistent with the proper exercise of that function. 5 

 
2B Mitigation of and adaptation to climate change 

In exercising any function that affects the Scottish marine area under this Act, the 
Climate Change (Scotland) Act 2009 (asp 12), or any other enactment— 

(a) the Scottish Ministers, and 

(b) public authorities, 10 

must act in the way best calculated to mitigate, and adapt to, climate change so far as is 
consistent with the purpose of the function concerned. 

 

PART 2 

MARINE PLANNING 

Marine plans 15 

3 National marine plan and regional marine plans 

(1) The Scottish Ministers must prepare and adopt in accordance with schedule 1 a national 
marine plan for the Scottish marine area. 

(1A) The Scottish Ministers may prepare and adopt in accordance with that schedule a 
regional marine plan for any Scottish marine region (see subsection (4)). 20 

(2) A national marine plan or (as the case may be) a regional marine plan is a document 
which— 

(a) states the Scottish Ministers’ policies (however expressed) for and in connection 
with the sustainable development of the area to which the plan applies, 

(aa) states the Scottish Ministers’ policies on the contribution of— 25 

(i) Nature Conservation MPAs (namely areas designated as such by order 
under section 58(1)(a)), and  

(ii) sites falling within section 68A(4), 

to the protection and enhancement of the area to which the plan applies, 

(b) states that it is a national marine plan or (as the case may be) a regional marine 30 
plan prepared and adopted for the purposes of this section. 

(3) For the purposes of preparing a national marine plan or (as the case may be) a regional 
marine plan, the Scottish Ministers must— 

(a) set— 

(i) economic, social and marine ecosystem objectives, 35 

(ii) objectives relating to the mitigation of, and adaptation to, climate change, 

(b) prepare an assessment of the condition of the Scottish marine area or, as the case 
may be, Scottish marine region at the time of the plan’s preparation, 
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(c) prepare a summary of significant pressures and the impact of human activity on 
the area or region. 

(4) The Scottish Ministers may by order designate any part of the Scottish marine area as a 
Scottish marine region; and any such order must identify the boundaries of the Scottish 
marine region. 5 

(6) A national marine plan or (as the case may be) a regional marine plan may also include 
statements or information relating to policies contained in the plan. 

(7) If to any extent a policy stated in a national marine plan or a regional marine plan 
conflicts with any other statement or information in the plan, that conflict must be 
resolved in favour of the policy. 10 

 
3A Conformity of marine plans with other documents 

(1) A national marine plan and a regional marine plan must be in conformity with any 
marine policy statement currently in effect for the Scottish marine area, unless relevant 
considerations indicate otherwise. 

(2) A regional marine plan must be in conformity with any national marine plan currently in 15 
effect, unless relevant considerations indicate otherwise. 

(3) For the purposes of this Part, a marine policy statement is “currently in effect” for the 
Scottish marine area if— 

(a) the statement has been adopted by the Scottish Ministers in accordance with 
Schedule 5 to the 2009 Act, 20 

(b) the statement has been published in accordance with paragraph 12 of that 
Schedule, 

(c) the statement has not been replaced by a later marine policy statement (see section 
45(3) of that Act), 

(d) the Scottish Ministers have not withdrawn from the statement in accordance with 25 
section 48 of that Act, and 

(e) the statement has not been withdrawn (by virtue of the withdrawal of the 
Secretary of State in accordance with that section). 

 
4 Coming into effect of marine plans 

A national marine plan or (as the case may be) a regional marine plan comes into effect 30 
when the plan is published by the Scottish Ministers in accordance with schedule 1. 

 
5 Amendment of marine plans 

(1) A national marine plan or (as the case may be) a regional marine plan may be amended 
from time to time by the Scottish Ministers. 

(2) Any amendment of any such plan must be prepared and adopted in accordance with 35 
schedule 1. 

 
6 Withdrawal of marine plans 

(1) The Scottish Ministers may withdraw a national marine plan or (as the case may be) a 
regional marine plan where they consider it appropriate to do so. 
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(2) If they do so, they must publish notice of withdrawal in the Edinburgh Gazette; and the 

marine plan concerned ceases to have effect on the date of such publication. 

(3) The Scottish Ministers must also take such further steps as they consider appropriate to 
secure that the withdrawal of the marine plan concerned is brought to the attention of 
interested persons. 5 

(4) In this section, “interested persons” means— 

(a) any persons appearing to the Scottish Ministers to be likely to be interested in, or 
affected by, the withdrawal of the marine plan concerned, 

(b) members of the general public. 

(4A) Following withdrawal of a national marine plan, the Scottish Ministers must prepare and 10 
adopt in accordance with schedule 1 a new national marine plan for the Scottish marine 
area as soon as is reasonably practicable. 

 
6A Effect of withdrawal from or of marine policy statement or of national marine plan 

(1) Where the Scottish Ministers withdraw from a marine policy statement in accordance 
with section 48 of the 2009 Act, or a marine policy statement is withdrawn (by virtue of 15 
the withdrawal of the Secretary of State under that section), the withdrawal does not 
affect— 

(a) the continuing validity or effect of a national marine plan or regional marine plan, 
or 

(b) until such time as a new marine policy statement is in effect in relation to the 20 
Scottish marine area, the construction of any national or regional marine plan. 

(2) Where the Scottish Ministers withdraw a national marine plan, the withdrawal does not 
affect— 

(a) the continuing validity or effect of a regional marine plan, or 

(b) until such time as a new national marine plan is in effect, the construction of any 25 
regional marine plan. 

 
7 Duty to keep relevant matters under review 

(1) The Scottish Ministers must keep under review the matters which may be expected to 
affect the exercise of their functions relating to— 

(a) the designation of any area as a Scottish marine region, 30 

(b) the preparation, adoption, amendment or withdrawal of a national marine plan or 
(as the case may be) a regional marine plan, 

(c) keeping under review under section 12 in relation to any such plan the matters in 
subsection (2) of that section. 

(2) The matters include— 35 

(a) as regards a national marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 
the Scottish marine area and of the living resources which the area 
supports, 

(ii) the purposes for which any part of the area is used, 40 
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(iii) the communications, energy and transport systems for the area,  

(iv) any other considerations which may be expected to affect those matters, 

(b) as regards a regional marine plan— 

(i) the physical, environmental, social, cultural and economic characteristics of 
the Scottish marine region to which the plan applies and of the living 5 
resources which the region supports,  

(ii) the purposes for which any part of the region is used, 

(iii) the communications, energy and transport systems of the region, 

(iv) any other considerations which may be expected to affect those matters. 

(3) The matters also include— 10 

(a) any changes which could reasonably be expected to occur in relation to any matter 
referred to in subsection (2),  

(b) as regards a national marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine area, its natural 
resources, or the living resources dependent on the area, 15 

(c) as regards a regional marine plan, the effect that any such changes may have in 
relation to the sustainable development of the Scottish marine region to which the 
plan applies, its natural resources, or the living resources dependent on the region. 

(4) The reference— 

(a) in subsection (2)(a)(i) to the cultural characteristics of the Scottish marine area 20 
includes a reference to characteristics of the area which are of a historic or 
archaeological nature, 

(b) in subsection (2)(b)(i) to the cultural characteristics of a Scottish marine region 
includes a reference to characteristics of the region which are of a historic or 
archaeological nature. 25 

 
Delegation of functions relating to regional marine plans 

8 Delegation of functions relating to regional marine plans 

(1) The Scottish Ministers may give directions under this section which— 

(a) designate any of the delegable functions in relation to a regional marine plan 
which would (apart from directions under this section) be exercisable by the 30 
Scottish Ministers, 

(b) direct that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate acting on behalf of the 
Scottish Ministers as is designated in the direction. 

(2) The delegate so designated must comprise of— 35 

(a) a person nominated by the Scottish Ministers, and 

(b) one or more of the following— 

(i) a public authority,  

1195



6 Marine (Scotland) Bill 
Part 2—Marine planning 

 
(ii) a person nominated by a public authority with an interest in the Scottish 

marine region to which the regional marine plan applies as the Scottish 
Ministers consider appropriate. 

(2A) Where the Scottish Ministers designate delegable functions under subsection (1) to a 
group of persons, they must ensure that the group comprises— 5 

(a) so far as reasonably practicable, representatives of persons with an interest in— 

(i) the protection and enhancement of the Scottish marine region to which the 
regional marine plan applies, 

(ii) the use of that region for recreational purposes, 

(iii) the use of that region for commercial purposes, and 10 

(b) any other persons that the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers may give a direction under this section only with the consent of 
any public authority referred to in subsection (2). 

(3A) Where the Scottish Ministers designate delegable functions under subsection (1) to a 
public authority, the direction must include— 15 

(a) a statement of reasons setting out the grounds for designating the authority in 
preference to a group of persons, 

(b) a requirement for that authority to consult on the exercise of its functions in 
relation to the Scottish marine region to which the regional marine plan applies 
with— 20 

(i) representatives of persons with an interest in— 

(A) the protection and enhancement of that region, 

(B) the use of that region for recreational purposes, 

(C) the use of that region for commercial purposes, and 

(ii) any other persons that the Scottish Ministers consider appropriate, 25 

(c) a requirement for that authority to have regard to any representations made under 
paragraph (b). 

(4) The delegate— 

(a) must comply with the direction, 

(b) is to be taken to have all the powers necessary to do so. 30 

(5) In this section “delegable functions in relation to a regional marine plan” means the 
following functions in relation to any such plan— 

(a) those under sections 3, 5 or 7, 

(b) those under section 12 (monitoring etc. of implementation), 

but excluding the excepted functions. 35 

(6) The excepted functions are the following functions in relation to any such plan— 

(a) deciding under paragraph 4 of schedule 1 whether to prepare and publish a 
statement of public participation, 

(b) deciding under paragraph 6 of that schedule whether to revise a statement of 
public participation, 40 
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(c) deciding under paragraph 9 of that schedule whether to publish a consultation 
draft, 

(d) deciding under paragraph 14 of that schedule whether to publish a regional marine 
plan or any amendment of such a plan. 

 
9 Directions under section 8: supplementary provision 5 

(1) Where the Scottish Ministers give a direction under section 8, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 
be interested in or affected by it. 

(2) For so long as any such direction remains in effect, the designated functions are 
exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 10 
exercisable by the Scottish Ministers). 

(3) But subsection (2) is subject to any provision to the contrary which— 

(a) is made by the direction, or 

(b) is included in a direction under section 10. 

(4) A direction under section 8 may include— 15 

(a) such terms or conditions,  

(b) such obligations or requirements, 

(c) such financial provisions, 

as the Scottish Ministers may determine. 

(5) A direction under section 8 may make different provision for different cases, different 20 
areas or different delegates. 

(6) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 

 
10 Directions to delegates as regards performance of designated functions 

(1) This section applies where any functions are exercisable by a delegate by virtue of a 25 
direction given under section 8. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 
delegate. 30 

(4) A delegate given a direction under this section must comply with the direction. 

(5) Where the Scottish Ministers give a direction under this section, they must publish it in 
such manner as they consider most likely to bring it to the attention of persons likely to 
be interested in or affected by it. 

 
Decisions of public authorities affected by a marine plan 35 

11 Decisions of public authorities affected by marine plans 

(1) A public authority must take any authorisation or enforcement decision in accordance 
with the appropriate marine plans, unless relevant considerations indicate otherwise. 
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(2) If a public authority makes an authorisation or enforcement decision otherwise than in 

accordance with the appropriate marine plans, it must state its reasons. 

(3) A public authority must have regard to the appropriate marine plans in making any 
decision— 

(a) which relates to the exercise by them of any function capable of affecting the 5 
whole or any part of the Scottish marine area, but 

(b) which is not an authorisation or enforcement decision. 

(4) In this section— 

(a) an “authorisation or enforcement decision” is any of the following— 

(i) the determination of any application (whenever made) for authorisation of 10 
the doing of any act which affects or might affect the whole or any part of 
the Scottish marine area,  

(ii) any decision relating to any conditions of any such authorisation,  

(iii) any decision about extension, replacement, variation, revocation or 
withdrawal of any such authorisation or any such conditions (whenever 15 
granted or imposed),  

(iv) any decision relating to the enforcement of any such authorisation or any 
such conditions, 

(v) any decision relating to the enforcement of any prohibition or restriction 
(whenever imposed) on the doing of any act, or of any act of any 20 
description, falling within sub-paragraph (i), 

(b) “the appropriate marine plans” are— 

(i) a national marine plan which is in effect, 

(ii) to the extent that a decision falling within subsection (1) or (3) relates to a 
Scottish marine region, any regional marine plan which is in effect for the 25 
region. 

(5) In this section— 

“act” includes omission, 

“authorisation” means any approval, confirmation, consent, licence, permission or 
other authorisation (however described), whether special or general. 30 

 
Monitoring and reporting 

12 Monitoring of and periodical reporting on implementation of marine plans 

(1) For so long as a national marine plan or (as the case may be) a regional marine plan is in 
effect, the Scottish Ministers must keep under review in relation to each such plan the 
matters in subsection (2). 35 

(2) The matters are— 

(a) the effects of the policies in the plan, 

(b) the effectiveness of the policies in securing that the objectives for which the plan 
was prepared and adopted are met,  

(c) the progress being made towards securing the objectives, 40 
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(d) the progress being made towards securing that the objectives in the regional 
marine plan secure the objectives in the national marine plan. 

(3) The Scottish Ministers must from time to time prepare and publish a report on the 
matters kept under review in pursuance of subsection (1). 

(4) After publishing a report under subsection (3), the Scottish Ministers must decide 5 
whether or not to amend or replace the national marine plan or (as the case may be) the 
regional marine plan. 

(5) The first report must be published before the expiry of 5 years beginning with the date 
on which the marine plan concerned was adopted. 

(6) After the publication of the first report, successive reports must be published at intervals 10 
of no more than 5 years following the date of publication of the previous report. 

(7) Any reference in this section to the replacement of a national marine plan or (as the case 
may be) a regional marine plan is a reference to— 

(a) preparing and adopting, in accordance with the provisions of this Part, a fresh 
national marine plan or (as the case may be) a regional marine plan (and as 15 
respects a regional marine plan whether or not it is for the identical Scottish 
marine region), 

(b) if the Scottish Ministers have not already done so, withdrawing the marine plan 
that is to be replaced. 

 
Validity of marine plans 20 

13 Validity of national marine plans and regional marine plans 

(1) A relevant document must not be questioned in any legal proceedings, except in so far 
as is provided by this section. 

(2) A person aggrieved by a relevant document may make an application to the Court of 
Session on any of the following grounds— 25 

(a) that the document is not within the appropriate powers,  

(b) that a procedural requirement has not been complied with. 

(3) Any such application must be made not later than 6 weeks after the publication of the 
relevant document. 

(4) In this section and section 14— 30 

(a) “the appropriate powers” means in the case of a national marine plan, a regional 
marine plan or an amendment of any such plan, the powers conferred on the 
Scottish Ministers by sections 3 to 8, 

(b) “procedural requirement” means any requirement— 

(i) under the appropriate powers, or 35 

(ii) in directions under section 8 or 10,  

which relates to the preparation, adoption or publication of a relevant document, 

(c) “relevant document” means— 

(i) a national marine plan, 

(ii) an amendment of a national marine plan, 40 
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(iii) a regional marine plan, 

(iv) an amendment of a regional marine plan. 

 
14 Powers of the Court of Session on an application under section 13 

(1) This section applies in any case where an application is made to the Court of Session 
(“the Court”) under section 13. 5 

(2) The Court may make an interim order suspending the operation of the relevant 
document— 

(a) wholly or in part,  

(b) generally or as it affects a particular area, 

and an interim order has effect until the proceedings are finally determined. 10 

(3) Subsection (4) applies if the Court is satisfied as to any of the following— 

(a) that a relevant document is to any extent outside the appropriate powers, 

(b) that the interests of the applicant have been substantially prejudiced by failure to 
comply with a procedural requirement. 

(4) The Court may— 15 

(a) quash the relevant document,  

(b) remit the relevant document to the Scottish Ministers. 

(5) If the Court remits the relevant document under subsection (4)(b), it may give directions 
as to the action to be taken in relation to the relevant document. 

(6) Directions under subsection (5) may in particular— 20 

(a) require the relevant document to be treated (generally or for specified purposes) as 
not having been adopted or published, 

(b) require specified steps in the process that has resulted in the adoption of the 
relevant document to be treated (generally or for specified purposes) as having 
been taken or not having been taken, 25 

(c) require action to be taken by the Scottish Ministers. 

(7) The powers of the Court under subsections (4) and (5) are exercisable in relation to the 
whole or any part of the relevant document. 

 
Interpretation of Part 2 

15 Interpretation of Part 2  30 

In this Part— 

“adopted”, in the case of a national marine plan or a regional marine plan, is to be 
construed in accordance with section 3(1) and paragraph 14 of schedule 1; and 
related expressions are to be construed accordingly, 

“marine policy statement” is to be construed in accordance with sections 44 and 35 
47 of the 2009 Act, 

“national marine plan” has the meaning given in section 3 (and any reference to a 
national marine plan includes a reference to it as amended), 
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“regional marine plan” has the meaning given in section 3 (and any reference to a 
regional marine plan includes a reference to it as amended). 

 

PART 3 

MARINE LICENSING 

Requirement for licence 5 

16 Requirement for licence  

(1) No person may— 

(a) carry on a licensable marine activity, or 

(b) cause or permit any other person to carry on such an activity, 

except in accordance with a marine licence granted by the Scottish Ministers. 10 

(2) Subsection (1) is subject to any exemptions and special cases provided for by virtue of 
sections 24 to 28A. 

 
Licensable marine activities 

17 Licensable marine activities  

(1) For the purposes of this Part, it is a licensable marine activity to do any of the 15 
following— 

 

 

 

20 
 

 

 

25 

 

 
 

30 

 

 

 

35 

 

1 To deposit any substance or object within the Scottish marine area, either in the 
sea or on or under the seabed, from any of the following— 

(a) a vehicle, vessel, aircraft or marine structure, 

(b) a container floating in the sea, or 

(c) a structure on land constructed or adapted wholly or mainly for the purpose 
of depositing solids in the sea. 

2 To deposit any substance or object anywhere in the sea or on or under the seabed 
from a vehicle, vessel, aircraft, marine structure or floating container which was 
loaded with the substance or object either— 

(a) in Scotland, or 

(b) in the Scottish marine area. 

3 To scuttle any vessel or floating container in the Scottish marine area. 

4 To scuttle any vessel or floating container anywhere at sea, if the vessel or 
container has been towed or propelled for the purpose of that scuttling either— 

(a) from Scotland, or 

(b) from the Scottish marine area (except where the towing or propelling began 
outside that area). 

5 To construct, alter or improve any works within the Scottish marine area either— 

(a) in or over the sea, or 

(b) on or under the seabed. 

6 To use a vehicle, vessel, aircraft, marine structure or floating container to remove 
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5 

 

 
 

 

any substance or object from the seabed within the Scottish marine area. 

7 To carry out any form of dredging within the Scottish marine area (whether or not 
involving the removal of any material from the sea or seabed). 

8 To deposit or use any explosive substance or article within the Scottish marine 
area either in the sea or on or under the seabed. 

9 To incinerate any substance or object on any vehicle, vessel, marine structure or 
floating container in the Scottish marine area. 

10 To load a vehicle, vessel, marine structure or floating container in Scotland or in 
the Scottish marine area with any substance or object for incineration anywhere at 
sea. 

(2) In subsection (1)— 

(a) in item 7, “dredging” includes using any device to move any material (whether or 
not suspended in water) from one part of the sea or seabed to another part, 

(b) in item 10, “incineration” means the combustion of a substance or object for the 
purpose of its thermal destruction (and in item 9 “incinerate” is to be read 
accordingly),  

(c) nothing therein is to be taken to apply to fishing by any method. 

(3) The Scottish Ministers may by order–– 

(a) amend subsection (1) so as to add or remove any activity from the list of 
licensable marine activities, 

(b) make such amendment consequential on such amendment of subsection (1) as  
they consider appropriate to any other provision of this Act. 

(4) In deciding whether to make an order under subsection (3), the Scottish Ministers must 
have regard to— 

(a) the need to protect the environment, 

(b) the need to protect human health,  

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant. 

 
Pre-application consultation 

17A Pre-application consultation: preliminary 

(1) The Scottish Ministers may by regulations prescribe classes or descriptions of licensable 
marine activity. 

(2) Where a licensable marine activity is of such a class or description, section 17B applies 
to a prospective applicant for a marine licence in respect of that activity.  

(2A) The Scottish Ministers, if satisfied that a prospective applicant is applying for a marine 
licence in respect of a licensable marine activity—  

(a) which— 

(i) is an activity which has previously been carried on at the site to which the 
application relates (or at a similar site), or 

10

15

20

25

30

35
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(ii) is similar to such an activity, and 

(b) for which a licence has previously been granted, 

may determine that section 17B does not apply to the application. 

(3) Regulations under subsection (1) may also make provision— 

(a) as to the right of a prospective applicant for a marine licence to notify the Scottish 5 
Ministers requiring a statement from them as to whether or not, in their opinion, 
the activity in respect of which the licence is being sought is of such a class or 
description, 

(b) as to the manner in which— 

(i) notification under paragraph (a) is to be exercised, including provision as to 10 
the information that the prospective applicant is to provide, 

(ii) a statement under paragraph (a) is to be provided, including provision as to 
when a statement must be provided following receipt of sufficient 
information to determine the matter,  

(c) as to the power of the Scottish Ministers to require further information in order to 15 
determine the application, 

(d) as to the effect of a statement under paragraph (a), 

(e) as to any other matter the Scottish Ministers consider necessary or expedient for 
the purposes of this section. 

 
17B Pre-application consultation: compliance 20 

(1) A person to whom this section applies (“the prospective applicant”) must give notice 
that an application for a marine licence is to be submitted. 

(2) A period of at least 12 weeks must elapse between giving the notice and the prospective 
applicant submitting the application. 

(3) Notice under subsection (1) must contain— 25 

(a) a description in general terms of the activity to be carried out, 

(b) a plan or chart showing the outline of the location at which the activity is to be 
carried out (including, as appropriate, the route to be taken in order to carry out 
the activity), which is sufficient to identify the location, 

(c) details as to how the prospective applicant is to be contacted, 30 

(d) such other information as may be prescribed by regulations made by the Scottish 
Ministers. 

(4) Regulations may— 

(a) require that the notification be given to persons specified in the regulations, 

(b) specify persons who are to be consulted as respects a proposed application and 35 
what form that consultation is to take. 

(5) Different provision may be made under subsection (4) for different parts of the Scottish 
marine area (see also section 145(1)).  

(6) The Scottish Ministers may, provided that they do so within 21 days of having received 
the notification, notify the prospective applicant that they require (either or both)— 40 
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(a) that the notification under subsection (1) be given to persons additional to those 

specified under subsection (4) (specifying in the notification who those persons 
are), 

(b) that consultation additional to that required by virtue of subsection (4)(b) be 
undertaken as regards the proposed activity (specifying in the notification what 5 
form that consultation is to take). 

(7) In considering whether to give notification under subsection (6), the Scottish Ministers 
are to have regard to the nature, extent and location of the proposed activity, and to the 
likely effects at and in the vicinity of that location, of its being carried out. 

 
17C Pre-application consultation report 10 

(1) A person who, before submitting an application for a marine licence, was required to 
comply with section 17B and who proceeds to submit that application must prepare a 
report as to what has been done to effect such compliance. 

(2) A report under subsection (1) is to be in such form as the Scottish Ministers may by 
regulations prescribe. 15 

 
Licences 

18 Application for licence 

(1) The Scottish Ministers may require an application for a marine licence to be— 

(a) made in such form as they may determine, 

(b) accompanied by such fee as may be determined by, or in accordance with, 20 
regulations made by them. 

(2) The Scottish Ministers may determine different forms, and provide for different fees, for 
different descriptions of applications. 

(3) The Scottish Ministers may require an applicant to— 

(a) supply such information, 25 

(b) produce such articles, 

as in their opinion may be necessary to enable them to determine the application. 

(3A) Where the Scottish Ministers consider that, despite any information supplied or articles 
produced by the applicant under subsection (3), they are unable to determine the 
application, the Scottish Ministers may require the applicant to permit such 30 
investigations, examinations and tests as they may reasonably require to enable them to 
determine the application. 

(4) If the Scottish Ministers carry out any investigation, examination or test (whether or not 
by virtue of subsection (3A) which in their opinion is necessary to enable them to 
determine an application, they may require the applicant to pay a fee towards the 35 
reasonable expenses of the investigation, examination or test. 

(5) If an applicant fails to comply with a requirement made by the Scottish Ministers under 
this section, the Ministers may— 

(a) refuse to proceed with the application, 

(b) refuse to proceed with it until the failure is remedied. 40 
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19 Notice of applications 

(1) Having received an application for a marine licence, the Scottish Ministers must 
either— 

(a) publish notice of the application, or 

(b) require the applicant to publish notice of it. 5 

(2) Publication under subsection (1) must be in such manner as the Scottish Ministers 
consider is most likely to bring the application to the attention of any persons likely to 
be interested in it. 

(3) The Scottish Ministers must not proceed with an application unless notice has been 
published under subsection (1). 10 

(4) If the Scottish Ministers in pursuance of subsection (1)(a) publish notice of an 
application, they may require the applicant to pay a fee towards the reasonable expenses 
of the publication. 

(5) If an applicant fails to pay a fee required by the Scottish Ministers under subsection (4), 
the Ministers may— 15 

(a) refuse to proceed with the application, 

(b) refuse to proceed with it until the failure is remedied. 

(6) This section does not apply in relation to an application where the Scottish Ministers 
consider that notice of the application should not be published. 

 
20 Determination of applications 20 

(1) In determining an application for a marine licence (including the terms on which it is to 
be granted and what conditions, if any, are to be attached to it), the Scottish Ministers 
must have regard to— 

(a) the need to— 

(i) protect the environment,  25 

(ii) protect human health, 

(iii) prevent interference with legitimate uses of the sea, 

(b) such other matters as the Scottish Ministers consider relevant. 

(2) In considering an application for a licence to authorise an activity mentioned in item 1 
or 2 in section 17(1) (deposit of substance or object), the Scottish Ministers must have 30 
regard (among other things) to the practical availability of any alternative method of 
dealing with the substance or object. 

(3) In considering an application for a licence to authorise an activity mentioned in item 5 in 
section 17(1) (constructing, altering or improving works), the Scottish Ministers must 
have regard (among other things) to the effects of any use intended to be made of the 35 
works when constructed, altered or improved. 

(4) The Scottish Ministers— 

(a) must, in relation to each application, consult such persons or bodies as may be 
specified by them by order, 
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(b) may, in relation to any particular application, consult any other person or body 

they consider appropriate. 

(5) The Scottish Ministers must give the applicant the opportunity to make representations 
to them about any observations made to them by a person or body consulted by them 
under subsection (4). 5 

(6) The Scottish Ministers must have regard to any representations which they receive from 
any person having an interest in the outcome of the application.  

(7) The Scottish Ministers may by regulations make further provision as to the procedure to 
be followed in connection with— 

(a) applications to them for marine licences, 10 

(b) the grant by them of such licences. 

(8) Regulations under subsection (7) may include, in particular, provision as to— 

(a) the period within which any function is to be exercised (including when that 
period is to begin and how it is to be calculated), 

(b) notifying the applicant of any licensing determination. 15 

 
21 Inquiries 

(1) The Scottish Ministers may cause an inquiry to be held in connection with their 
determination of an application for a marine licence. 

(2) Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973 
(c.65) apply to any inquiry the Scottish Ministers may cause to be held under subsection 20 
(1) as they apply to inquiries under that section. 

(3) Where— 

(a) an inquiry is caused by the Scottish Ministers to be held under subsection (1), and 

(b) in the case of some other matter required or authorised to be the subject of an 
inquiry (“the other inquiry”), it appears to the relevant authority or authorities that 25 
the matters are so far cognate that they should be considered together, 

the relevant authority or authorities may direct that the two inquiries be held 
concurrently or combined as one inquiry. 

(4) In subsection (3), “the relevant authority or authorities” means the Scottish Ministers or, 
where causing the other inquiry to be held is the function of some other person or body, 30 
the Scottish Ministers and that other person or body acting jointly. 

 
22 Grant or refusal of licence 

(1) The Scottish Ministers, having considered an application for a marine licence, must— 

(a) grant the licence unconditionally, 

(b) grant the licence subject to such conditions as they consider appropriate, or 35 

(c) refuse the application. 

(2) The conditions that may be attached to a licence under subsection (1)(b) may relate to 
any of the following— 

(a) the activities authorised by the licence, 
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(b) precautions to be taken or works to be carried out (whether before, during or after 
the carrying out of the authorised activities) in connection with or in consequence 
of those activities, 

(c) monitoring of the activities authorised by the licence. 

(3) The conditions include in particular conditions— 5 

(a) that no activity authorised by the licence be carried out until the Scottish Ministers 
have (or some other specified person has) given such further approval of the 
activity as may be specified, 

(b) as to the provision, maintenance, testing or operation of equipment for measuring 
or recording specified matters relating to any activity authorised by the licence, 10 

(c) as to the keeping of records or the making of returns or giving of other 
information to the authority, 

(d) for the removal at the end of a specified period of any object or works to which 
the licence relates, 

(e) for the carrying out at the end of a specified period of such works as may be 15 
specified for the remediation of the site or of any object or works to which the 
licence relates, 

(f) that any activity authorised by the licence must take place at a specified site, 
whether or not in the Scottish marine area. 

(4) A licence may provide that— 20 

(a) it is to expire unless the activity it authorises is begun or completed within a 
specified period, 

(b) it is to remain in force indefinitely or for a specified period of time (which may be 
determined by reference to a specified event). 

(5) A licence authorising any activity mentioned in item 5 in section 17(1) (constructing, 25 
altering or improving works) may provide that the conditions attached to it are to bind 
any other person who for the time being owns, occupies or enjoys any use of the works 
in question (whether or not the licence is transferred to that other person). 

(6) The Scottish Ministers must not grant a licence to carry on any activity which is 
contrary to international law. 30 

(7) In subsection (4), “specified” means specified in the licence concerned. 

 
23 Variation, suspension, revocation and transfer 

(1) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that there has been a breach of any of its provisions. 

(2) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 35 
if it appears to them that— 

(a) in the course of the application for the licence the applicant either— 

(i) supplied information to them that was false or misleading, or 

(ii) failed to supply information that the applicant might reasonably have been 
expected to supply, and 40 

(b) if the correct information had been supplied— 
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(i) they would have, or 

(ii) it is likely that they would have, 

refused the application or granted the licence in different terms. 

(3) The Scottish Ministers may by notice vary, suspend or revoke a licence granted by them 
if it appears to them that the licence ought to be varied, suspended or revoked for any of 5 
the following reasons— 

(a) because of a change in circumstances relating to the environment or human health, 

(b) because of increased scientific knowledge relating to either of those matters, 

(c) in the interests of safety of navigation, 

(d) for any other reason that appears to the Ministers to be relevant. 10 

(4) Any suspension under subsection (1), (2) or (3) is for such period as the Scottish 
Ministers may specify in the notice of suspension. 

(5) The Scottish Ministers may by further notice extend the period of the suspension. 

(6) But a licence may not by virtue of this section be suspended in total for a period 
exceeding 18 months. 15 

(6A) On an application made by a licensee, the Scottish Ministers may vary a licence if 
satisfied that the variation being applied for is not material. 

(7) On an application made by a licensee, the Scottish Ministers— 

(a) may transfer the licence from the licensee to another person, and 

(b) if they do so, must vary the licence accordingly. 20 

(8) A licence may not be transferred except in accordance with subsection (7). 

 
23A Pre-variation, suspension or revocation procedure 

(1) This section applies where the Scottish Ministers propose to vary, suspend or revoke a 
licence under section 23. 

(2) The Scottish Ministers must notify— 25 

(a) the licensee, 

(b) any other person whom they consider would be adversely affected by the 
variation, suspension or revocation. 

(3) Such notification must— 

(a) state that the Scottish Ministers propose to vary, suspend or, as the case may be, 30 
revoke the licence, 

(b) state the ground on which they propose to do so, 

(c) specify a period of not less than 28 days within which the person notified may 
request the opportunity to make representations about the proposal before a person 
appointed by the Scottish Ministers. 35 

(4) The Scottish Ministers must appoint a person (the “appointed person”) for the purpose 
of— 

(a) hearing any such representations, and 

(b) reporting to them on the merits of such representations. 
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(5) Where a request referred to in subsection (3)(c) is made timeously, the Scottish 
Ministers must— 

(a) provide a reasonable opportunity for the person notified to make representations 
to the appointed person, 

(b) (where that opportunity has been taken) have regard to the appointed person’s 5 
report on the representations. 

(6) Where the Scottish Ministers consider that there is an urgent need to vary or suspend a 
licence, they may do so— 

(a) for a period not exceeding 3 months,  

(b) until there is no longer such a need, 10 

 whichever is the shortest, without doing the things mentioned in subsections (2) and (5).  

(7) The Scottish Ministers may, by regulations, make provision as to— 

(a) the categories of person who may be an appointed person or the qualifications of 
such persons, 

(b) the procedure to be followed at a hearing under subsection (4)(a), 15 

(c) the manner in which reports under subsection (4)(b) are to be communicated to 
them, 

(d) the publication of such reports. 

 
Exemptions from licensing requirements 

24 Exemptions specified by order 20 

(1) The Scottish Ministers may by order specify activities which— 

(a) are not to need a marine licence, 

(b) are not to need a marine licence if conditions specified in the order are satisfied. 

(2) The conditions that may be specified in an order under subsection (1) include conditions 
enabling the Scottish Ministers to require a person to obtain their approval before the 25 
person does anything for which a licence would be needed but for the order. 

(3) Approval under subsection (2) may be either— 

(a) without conditions, or 

(b) subject to such conditions as the Scottish Ministers consider appropriate. 

(3A) In deciding whether to make an order under subsection (1), the Scottish Ministers must 30 
have regard to— 

(a) the need to protect the environment, 

(b) the need to protect human health, 

(c) the need to prevent interference with legitimate uses of the sea, 

(d) such other matters as the Ministers consider relevant. 35 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 
order the Ministers propose to make under subsection (1). 
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25 Activities below specified threshold of environmental impact 

(1) The Scottish Ministers may by regulations provide that licensable marine activities 
which fall below a specified threshold of environmental impact— 

(a) are not to need a marine licence, but 

(b) are instead to be registered. 5 

(2) Regulations under subsection (1) may— 

(a) define or elaborate the meaning of— 

(i) “fall below”, 

(ii) “registered”, 

(iii) “specified threshold of environmental impact”, 10 

(b) make further provision in relation to registration of the activities, including in 
particular the procedure in relation to registration. 

(3) The regulations may also— 

(a) create offences, 

(b) provide that any offence created is triable summarily or on indictment, 15 

(c) provide for any offence created to be punishable— 

(i) on summary conviction, by a fine not exceeding £50,000, 

(ii) on conviction on indictment, by a fine, imprisonment for a period not 
exceeding 2 years, or both. 

(4) The Scottish Ministers must consult such persons as they consider appropriate as to any 20 
regulations the Ministers propose to make under subsection (1). 

 
26 Oil and gas, defence or pollution 

Nothing in this Part applies to— 

(a) any activity relating to a matter which is a reserved matter by virtue of Section D2 
(oil and gas) in Part II of Schedule 5 to the Scotland Act 1998 (c.46) and which is 25 
an activity outside controlled waters (within the meaning of section 30A(1) of the 
Control of Pollution Act 1974 (c.40)), 

(b) any activity relating to a matter which is a reserved matter by virtue of paragraph 
9 (defence) in Part I of that Schedule,  

(c) any activity falling within the subject matter of Part 6 (pollution) of the Merchant 30 
Shipping Act 1995 (c.21). 

 
Special provision for certain cases 

27 Special procedure for applications relating to certain electricity works 

(1A) This section applies where— 

(a) a person who proposes to carry out an activity must first make both— 35 

(i) an application for a marine licence, and 
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(ii) an application for consent under section 36 of the Electricity Act (consent 
for construction etc. of generating stations) (a “generating station 
application”) in relation to the activity or other works to be undertaken in 
connection with the activity,  

(b) the person makes both applications, or one of them, and 5 

(c) the Scottish Ministers— 

(i) decide that both applications are to be considered together and, as the case 
may be, if only one of the applications has been made that it is not to be 
considered without the other, and 

(ii) give the person notice of their decision. 10 

(1B) Both of the applications are to be considered together; but this is subject to any 
provision that may be made in an order under subsection (1C). 

(1C) The Scottish Ministers may by order do any of the following— 

(a) provide that such procedural provisions of this Part as are specified in the order 
are not to apply to the person’s application for the marine licence, 15 

(b) provide that such procedural provisions of the Electricity Act as are so specified 
are to apply to the application instead, 

(c) modify the procedural provisions of the Electricity Act in their application to the 
marine licence by virtue of paragraph (b), 

(d) in relation to cases where the Scottish Ministers come to the conclusion that either 20 
the application for the marine licence or the generating station application is not 
going to be made, make additional provision modifying either— 

(i) such procedural provisions of this Part as are specified in the order, or 

(ii) such procedural provisions of the Electricity Act as are specified in the 
order. 25 

(5) In this section— 

“the Electricity Act” means the Electricity Act 1989 (c.29), 

“procedural provisions” means any provisions for or in connection with the 
procedure for determining an application. 

 
28 Electronic communications apparatus 30 

(1) The Scottish Ministers must not issue a licence to carry out any activity which amounts 
to or involves the exercise of a right conferred by paragraph 11 of the electronic 
communications code set out in Schedule 2 to the Telecommunications Act 1984 (c.12) 
(works in connection with electronic communications apparatus) unless they are 
satisfied that adequate compensation arrangements have been made. 35 

(2) For the purposes of subsection (1), adequate compensation arrangements are adequate 
arrangements for compensating any persons who appear to the Scottish Ministers to be 
owners of interests in the tidal water or lands on, under or over which the right is to be 
exercised, for any loss or damage sustained by those persons in consequence of the 
activity being carried out. 40 
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28A Submarine cables 

(1) This section applies where a stretch of exempt submarine cable— 

(a) is proposed to be laid, 

(b) is in the course of being laid, 

(c) has been laid, 5 

beyond the seaward limits of the territorial sea. 

(2) The Scottish Ministers must grant any application made to them for a marine licence for 
the carrying on of a licensable marine activity in the course of laying any stretch of the 
cable in the Scottish marine area. 

(3) The Scottish Ministers have the same powers to attach conditions to a marine licence 10 
granted by virtue of subsection (2) as they have in relation to any other marine licence 
(see section 22(1) to (3)). 

(4) Nothing in this Part applies to anything done in the course of maintaining any stretch of 
the cable in the Scottish marine area. 

(5) For the purposes of this section a submarine cable is “exempt” unless it is a cable 15 
constructed or used in connection with any of the following— 

(a) the exploration of the UK sector of the continental shelf, 

(b) the exploitation of the natural resources of that sector, 

(c) the operations of artificial islands, installations and structures under the 
jurisdiction of the United Kingdom, 20 

(d) the prevention, reduction or control of pollution from pipelines. 

(6) In this section— 

 “natural resources” means— 

(a) the mineral and other non-living resources of the sea bed and subsoil, 
together with 25 

(b) living organisms belonging to sedentary species, 

“living organisms belonging to sedentary species” means organisms which, at the 
harvestable stage, are either— 

(a) immobile on or under the sea bed, or 

(b) unable to move except in constant physical contact with the sea bed or the 30 
subsoil, 

“UK sector of the continental shelf” means the areas for the time being designated 
by an Order in Council under section 1(7) of the Continental Shelf Act 1964 
(c.29). 

 
Appeals against licensing decisions 35 

29 Appeals against licensing decisions 

(1) The Scottish Ministers must by regulations make provision for any person who applies 
for a marine licence to appeal to the sheriff against a decision under section 22. 
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(2) The regulations required by subsection (1) must come into force on the day on which 
this Part comes into force. 

(3) The regulations may include provision— 

(a) as to the procedure to be followed as respects an appeal, 

(b) for or in connection with suspending or varying any conditions subject to which 5 
the licence was granted, pending determination of the appeal, 

(c) as to the powers of the sheriff to whom the appeal is made. 

 
Offences 

30 Breach of requirement for, or conditions of, licence  

(1) A person who— 10 

(a) contravenes section 16(1), or  

(b) fails to comply with any condition of a marine licence,  

commits an offence. 

(2) A person who is bound by a condition of a licence by virtue of section 22(5) is not to be 
taken as having failed to comply with the condition unless the requirements of 15 
subsection (3) are satisfied. 

(3) The requirements are that— 

(a) the Scottish Ministers have served the person with a notice under this subsection 
which specifies the condition together with a period (which must be a reasonable 
period, in all the circumstances of the case) within which the person must comply 20 
with the condition,  

(b) the person has failed to comply with the condition within that period.  

(4) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 25 
exceeding 2 years, or to both.  

 
31 Defences: action taken in an emergency 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) the activity was carried out for the purpose of saving life, or for the purpose of 30 
securing the safety of a vessel, aircraft or marine structure, and 

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 
the matters set out in subsection (2).  

(2) The matters are— 

(a) the fact that the activity was carried out, 35 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  

(3) The defence provided by subsection (1) is not available to a person where— 
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(a) the court is not satisfied that the activity either— 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the activity was due to the fault of the accused or a person acting 
under the accused’s direction or control.  5 

 
32 Defences: electronic communications: emergency works 

(1) It is a defence for a person charged with an offence under section 30(1) in relation to 
any activity to prove that— 

(a) for the purposes of paragraph 23 of the electronic communications code 
(undertaker’s works), the person is the operator or a relevant undertaker, and 10 

(b) the activity was carried out for the purpose of executing emergency works, within 
the meaning of that code. 

(2) In this section “the electronic communications code” means the code set out in Schedule 
2 to the Telecommunications Act 1984 (c.12). 

 
33 Offences relating to information 15 

(1) A person who, for any of the purposes set out in subsection (2)— 

(a) makes a statement which is false or misleading in a material way, knowing the 
statement to be false or misleading,  

(b) makes a statement which is false or misleading in a material way, being reckless 
as to whether the statement is false or misleading, or 20 

(c) intentionally fails to disclose any material information, 

commits an offence.  

(2) The purposes are— 

(a) the purpose of procuring the issue, variation or transfer of a marine licence, 

(b) the purpose of complying with, or purporting to comply with, any obligation 25 
imposed by the provisions of this Part or the provisions of a marine licence. 

(3) A person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum,  

(b) on conviction on indictment, to a fine.  

 
Enforcement notices 30 

34 Compliance notice 

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a compliance notice to that person.  

(2) A compliance notice is a notice requiring a person to take such steps (falling within 
subsection (4)(b)) as are specified in it.  35 

(3) This subsection is satisfied if— 

(a)  a person holding a marine licence— 
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(i) has carried on, or is carrying on, a licensable marine activity under the 
licence,  

(ii) in carrying on that activity has failed, or is failing, to comply with a 
condition of the licence, and 

(b) the carrying on of the activity has not caused, and is not likely to cause, any of the 5 
following— 

(i) serious harm to the environment,  

(ii) serious harm to human health, 

(iii) serious interference with legitimate uses of the sea.  

(4) A compliance notice must— 10 

(a) state the Scottish Ministers’ grounds for believing that subsection (3) is satisfied,  

(b) require the person to take such steps as the Scottish Ministers consider appropriate 
to ensure that the condition in question is complied with, 

(c) state the period before the end of which those steps must be taken.  

 
35 Remediation notice  15 

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 
person carrying on an activity, they may issue a remediation notice to the person. 

(2) A remediation notice is a notice requiring a person to do either or both of the 
following— 

(a) to take such steps (falling within subsection (5)(b)) as are specified in it,  20 

(b) to pay to the Scottish Ministers any sum (falling within subsection (5)(c)) as is 
specified in it. 

(3) This subsection is satisfied if— 

(a) a person has carried on, or is carrying on, a licensable marine activity,  

(b) the carrying on of the activity has involved, or involves, the commission of an 25 
offence under section 30(1), and 

(c) the carrying on of the activity has caused, or is causing or is likely to cause, any of 
the following— 

(i) harm to the environment, 

(ii) harm to human health,  30 

(iii) interference with legitimate uses of the sea. 

(4) Before issuing a remediation notice, the Scottish Ministers must consult the person to 
whom it is proposed to be issued as to the steps or (as the case may be) the sum to be 
specified in the notice.  

(5) A remediation notice— 35 

(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 
satisfied,  

(b) may require the person to take such remedial or compensatory steps as the 
Scottish Ministers consider appropriate, 
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(c) may require the person to pay a sum representing the reasonable expenses of any 

remedial or compensatory steps taken, or to be taken, by the Scottish Ministers 
whether under section 50 (power to take remedial action) or otherwise, 

(d) must state the period before the end of which the steps must be taken or (as the 
case may be) that sum must be paid.  5 

(6) In subsection (5)(b) and (c) “remedial or compensatory steps” means steps taken (or to 
be taken) for any one or more of the purposes mentioned in subsection (7) (whether or 
not the steps are taken at or near the place where the harm or interference mentioned in 
subsection (3)(c) has been, is being, or is likely to be, caused or the activity in respect of 
which the notice is issued is or has been carried on). 10 

(7) The purposes are— 

(a) protecting the environment,  

(b) protecting human health,  

(c) preventing interference with legitimate uses of the sea,  

(d) preventing or minimising, or remedying or mitigating the effects of, the harm or 15 
interference mentioned in subsection (3)(c),  

(e) restoring (whether in whole or in part) the condition of any place affected by that 
harm or interference to the condition, or a condition reasonably similar to the 
condition, in which the place would have been had the harm or interference not 
occurred,  20 

(f) such purposes not falling within the preceding paragraphs as the Scottish 
Ministers consider appropriate in all the circumstances of the case. 

 
36 Further provision as to compliance and remediation notices 

(1) A compliance notice or remediation notice— 

(a) must be served on any person carrying on or in control of the activity to which the 25 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a compliance notice or remediation notice,  30 

(b) vary a compliance notice or remediation notice so as to extend the period 
specified in accordance with section 34(4)(c) or (as the case may be) section 
35(5)(d). 

(3) A person who fails to comply with— 

(a) a compliance notice, or  35 

(b) a remediation notice,  

commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 40 
exceeding 2 years, or to both.  
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Civil sanctions 

37 Fixed monetary penalties 

(1) The Scottish Ministers may by order make provision about the imposition of fixed 
monetary penalties on persons in relation to offences under this Part. 

(2) Provision under subsection (1) must provide that— 5 

(a) fixed monetary penalties may only be imposed where the Scottish Ministers are 
satisfied beyond reasonable doubt that a person has committed an offence under 
this Part,  

(b) fixed monetary penalties are to be imposed by notice,  

(c) the amount of the penalty which can be imposed in relation to an offence may not 10 
exceed the maximum amount of the fine that may be imposed on summary 
conviction for that offence. 

(3) For the purpose of this Part, a “fixed monetary penalty” is a requirement to pay to the 
Scottish Ministers a penalty of a specified amount.  

(4) For the purposes of this section “specified” means specified in an order made under this 15 
section.  

 
38 Fixed monetary penalties: procedure 

(1) Provision under section 37(1) must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a fixed monetary penalty on a 20 
person, they must serve on the person a notice of what is proposed (a “notice of 
intent”) which complies with subsection (3), 

(b) the notice of intent also offers the person the opportunity to discharge the person’s 
liability for the fixed monetary penalty by payment of a specified sum (which 
must be less than or equal to the amount of the penalty),  25 

(c) if the person does not so discharge liability— 

(i) the person may make written representations and objections to the Scottish 
Ministers in relation to the proposed imposition of the fixed monetary 
penalty, and 

(ii) the Scottish Ministers must at the end of the period for making 30 
representations and objections decide whether to impose the fixed 
monetary penalty,  

(d) where the Scottish Ministers decide to impose the fixed monetary penalty, the 
notice imposing it (“the final notice”) complies with subsection (5), and 

(e) the person on whom a fixed monetary penalty is imposed may appeal to the 35 
sheriff against the decision to impose it.  

(3) To comply with this subsection the notice of intent must include information as to— 

(a) the grounds for the proposal to impose the fixed monetary penalty,  

(b) how payment to discharge the liability for a fixed monetary payment may be 
made, 40 
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(c) the effect of payment of the sum referred to in subsection (2)(b),  

(d) the right to make representations and objections,  

(e) the circumstances in which the Scottish Ministers may not impose the fixed 
monetary penalty,  

(f) the period within which liability to the fixed monetary penalty may be discharged, 5 
which must not exceed the period of 28 days beginning with the day on which the 
notice of intent was received, and 

(g) the period within which representations and objections may be made, which must 
not exceed the period of 28 days beginning with the day on which the notice of 
intent was received.  10 

(4) Provision to secure the result in subsection (2)(c)(ii)— 

(a) must secure that the Scottish Ministers may not decide to impose a fixed monetary 
penalty on a person where they are satisfied that the person would not, by reason 
of any defence, be liable to be convicted of the offence in relation to which the 
penalty is proposed to be imposed, and 15 

(b) may include provision for other circumstances in which the Scottish Ministers 
may not decide to impose a fixed monetary penalty. 

(5) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty,  

(b) how payment may be made, 20 

(c) the period within which payment must be made,  

(d) the early payment discounts or late payment penalties,  

(e) rights of appeal, and 

(f) the consequences of non-payment.  

(6) Provision to secure the result in subsection (2)(e) must secure that the grounds on which 25 
a person may appeal against a decision of the Scottish Ministers include that— 

(a) the decision was based on an error of fact,  

(b) the decision was wrong in law,  

(c) the decision was unreasonable.  

(7) In this section “specified” means specified in an order made under section 37. 30 

 
39 Variable monetary penalties 

(1) The Scottish Ministers may by order make provision about the imposition of variable 
monetary penalties on persons in relation to offences under this Part.  

(2) Provision under subsection (1) must provide that— 

(a) variable monetary penalties may only be imposed where the Scottish Ministers are 35 
satisfied beyond reasonable doubt that a person has committed an offence under 
this Part,  

(b) variable monetary penalties are to be imposed by notice. 

(3) For the purposes of this Part a “variable monetary penalty” is a penalty of such amount 
as the Scottish Ministers may in each case determine.  40 

1218



Marine (Scotland) Bill 29 
Part 3—Marine licensing 
 
 
40 Variable monetary penalties: procedure 

(1) Provision under section 39 must secure the results in subsection (2). 

(2) The results are that— 

(a) where the Scottish Ministers propose to impose a variable monetary penalty on a 
person, they must serve on the person a notice (a “notice of intent”) which 5 
complies with subsection (3),  

(b) the person may make written representations and objections to the Scottish 
Ministers in relation to the proposed imposition of the penalty, 

(d) after the end of the period for making such representations and objections the 
Scottish Ministers must decide whether to impose a penalty and, if so, the amount 10 
of the penalty, 

(e) where the Scottish Ministers decide to impose a penalty, the notice imposing it 
(the “final notice”) complies with subsection (6), and  

(f) the person on whom a penalty is imposed may appeal to the sheriff against the 
decision as to the imposition or amount of the penalty.  15 

(3) To comply with this subsection the notice of intent must include information as to— 

(a) the grounds for the proposal to impose the penalty, 

(b) the right to make representations and objections, 

(c) the circumstances in which the Scottish Ministers may not impose the penalty, and 

(d) the period within which representations and objections may be made, which may 20 
not be less than the period of 28 days beginning with the day on which the notice 
of intent is received.  

(4) Provision to secure the result in subsection (2)(d)— 

(a) must secure that the Scottish Ministers may not decide to impose a penalty on a 
person where they are satisfied that the person would not, by reason of any 25 
defence raised by that person, be liable to be convicted of the offence in question, 
and 

(b) may include provision for other circumstances in which the Scottish Ministers 
may not decide to impose a penalty. 

(4A) Provision to secure the result in subsection (2)(d) must also include provision for— 30 

(a) the person on whom the notice of intent is served to be able to offer an 
undertaking as to action to be taken by that person (including the payment of a 
sum of money) to benefit any person affected by the offence,  

(b) the Scottish Ministers to be able to accept or reject such an undertaking, and 

(c) the Scottish Ministers to take any undertaking so accepted into account in their 35 
decision. 

(6) To comply with this subsection the final notice must include information as to— 

(a) the grounds for imposing the penalty, 

(b) how payment may be made,  

(c) the period within which the payment must be made, 40 
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(d) any early payment discounts or late payment penalties,  

(e) rights of appeal, and 

(f) the consequences of non-payment.  

(7) Provision to secure the result in subsection (2)(f) must secure that the grounds on which 
a person may appeal against a decision of the Scottish Ministers include that— 5 

(a) the decision was based on an error of fact,  

(b) the decision was wrong in law,  

(c) the amount of the penalty is unreasonable,  

(d) the decision was unreasonable for any other reason.  

 
41 Further provision about civil sanctions 10 

Schedule 2 makes further provision about civil sanctions under this Part. 

 
Delegation 

42 Delegation of functions relating to marine licensing  

(1) The Scottish Ministers may make an order which— 

(a) designates any of the delegable marine licensing functions which would (apart 15 
from any order under this section) be exercisable by the Scottish Ministers, and 

(b) provides that the functions so designated (the “designated functions”), instead of 
being so exercisable, are to be exercisable by such delegate, acting on behalf of 
the Scottish Ministers as is designated in the order.  

(2) The delegate so designated may be either— 20 

(a) a public authority, or 

(b) a group of persons comprising (either or both)— 

(i) persons nominated by such public authorities with an interest in the 
Scottish marine area as the Scottish Ministers consider appropriate, 

(ii) persons nominated by the Scottish Ministers.  25 

(3) The Scottish Ministers may make an order under this section— 

(a) where the proposed delegate is a public authority, only with the consent of the 
authority,  

(b) where the proposed delegate is a group of persons referred to in paragraph (b) of 
subsection (2), only with the consent of any public authority responsible for 30 
nominating under sub-paragraph (i) of that paragraph.  

(4) The delegate— 

(a) must comply with the order, and 

(b) is to be taken to have all the powers necessary to do so. 

(5) In this section “delegable marine licensing functions” means functions of the Scottish 35 
Ministers under this Part other than excepted functions.  

(6) The excepted functions are functions under— 
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(a) section 17(3) (altering the list of licensable marine activities),  

(b) section 18(1)(b) (making regulations regarding the fee for an application), 

(c) section 20(4)(a) (making order specifying consultees for licence applications), 

(d) section 20(7) (making regulations as to the procedure for applications), 

(e) section 24(1) and (4) (making orders specifying activities which do not require a 5 
marine licence and consulting in relation to such orders), 

(f) section 25(1) (making regulations regarding activities falling below specified 
levels of environmental impact), 

(g) section 27(1C) (making orders providing for special procedures for certain 
applications), 10 

(h) section 29(1) (making regulations regarding appeals against licensing decisions), 

(i) sections 37(1) and 39(1) (making orders conferring powers to impose civil 
sanctions),  

(j) this section and section 44, 

(k) section 45(3) (making regulations regarding a register of licensing information),  15 

(l) section 52 (making regulations regarding appeals against notices issued under 
sections 23, 34, 35, 46 or 48). 

 
43 Orders under section 42: supplementary provisions 

(1) For so long as an order made under section 42 remains in force, the designated functions 
are exercisable by the delegate acting on behalf of the Scottish Ministers (and are not 20 
exercisable by the Scottish Ministers).  

(2) Subsection (1) is subject to any provision to the contrary which is included in the order.  

(3) An order under section 42 may include— 

(a) such terms or conditions,  

(b) such obligations or requirements, 25 

(c) such financial provisions, 

as the Scottish Ministers may determine. 

(4) The provision that may be made under subsection (3) includes, in particular, provision 
(where appropriate) as to— 

(a) the manner in which the delegate is to exercise any of the functions,  30 

(b) the form and manner in which licence applications must be made to the delegate,  

(c) the persons to whom notice of an application should be published under section 
19, and the circumstances in which such notice should not be published,  

(d) matters (in addition to those set out in section 20) to which the delegate must have 
regard in determining applications for licences,  35 

(e) the circumstances in which the delegate must exercise the power to consult under 
section 20(4), and the persons who must or may be consulted,  

(f) the form and content of any licence granted,  
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(g) appeals from any decision of the delegate (whether to the Scottish Ministers, a 

court, tribunal or (as the case may be) person to which, or whom, the appeal is 
made),  

(h) any other provision that may be made by virtue of section 20(7). 

(5) An order under section 42 may make different provision for different cases or different 5 
delegates. 

(6) Where an order has been made under section 42 that a delegate is to grant licences— 

(a) the delegate may (in accordance with subsections (1) to (3) and (7) of section 23) 
vary, suspend, revoke or transfer a licence granted before making the order, and  

(b) any reference in those subsections to a licence granted by the Scottish Ministers 10 
includes a reference to a licence granted by the delegate.  

(7) The Scottish Ministers may make grants to a delegate for the exercise of the designated 
functions. 

 
44 Directions to delegates as regards the performance of the marine licensing 

designated functions  15 

(1) This section applies where any functions are exercisable by a delegate by virtue of an 
order made under section 42 by the Scottish Ministers. 

(2) The Scottish Ministers may from time to time give directions to the delegate with 
respect to the performance of the functions. 

(3) Before giving any direction under this section, the Scottish Ministers must consult the 20 
delegate. 

(4) A delegate to whom directions are given under this section must comply with the 
directions.  

(5) The Scottish Ministers must publish any direction given under this section in such 
manner as they consider is most likely to bring the direction to the attention of persons 25 
likely to be affected by it. 

 
Register of licensing information 

45 Register of licensing information 

(1) The Scottish Ministers must maintain a register of marine licensing information.  

(2) The register must contain prescribed particulars of or relating to— 30 

(a) applications for licences,  

(b) licences granted,  

(c) variations of licences,  

(d) revocations of licences,  

(e) information supplied in connection with any licence in pursuance of any provision 35 
of this Part, 

(f) convictions for any offence under this Part,  

(g) any other action taken to enforce any provision of this Part,  

(h) occasions on which any remedial action has been taken, 
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(i) such other matters relating to licences or the licensable marine activities as may be 
prescribed.  

(3) The register must be maintained in accordance with regulations made by the Scottish 
Ministers. 

(4) The Scottish Ministers must make arrangements— 5 

(a) for the register to be available for inspection at all reasonable times by members 
of the public free of charge,  

(b) for copies of entries in the register to be supplied, on request, to members of the 
public on payment of a reasonable charge. 

(5) Information must not appear in the register if the Scottish Ministers determine that its 10 
disclosure in the register would adversely affect the confidentiality of commercial or 
industrial information where such confidentiality is provided by law to protect a 
legitimate commercial interest. 

(6) The Scottish Ministers must review a determination to exclude information under 
subsection (5) every 4 years.  15 

(7) On a review under subsection (6), the Scottish Ministers must include information in the 
register unless, on the application of any person to whom the information relates, the 
Scottish Ministers determine that it should continue to be excluded.  

(8) Where information of any description is excluded from a register by virtue of subsection 
(5), a statement must be entered in the register indicating the existence of information of 20 
that description.  

(9) In this section “prescribed” means prescribed in regulations made under this section. 

 
Stop notices and emergency safety notices 

46 Notice to stop activity causing serious harm etc.  

(1) If it appears to the Scottish Ministers that subsection (3) is satisfied in relation to a 25 
person carrying on an activity, they may issue a stop notice to the person.  

(2) A stop notice is a notice prohibiting a person from carrying on an activity specified in 
the notice.  

(3) This subsection is satisfied if— 

(a) a person is carrying on, or is likely to carry on, a licensable marine activity 30 
(whether or not in accordance with a marine licence), 

(b) the carrying on of the activity to be specified in the notice— 

(i) is causing or is likely to cause any of the effects in subsection (4), or 

(ii) is creating or is likely to create an imminent risk of any of those effects. 

(4) The effects are— 35 

(a) serious harm to the environment, 

(b) serious harm to human health,  

(c) serious interference with legitimate uses of the sea. 

(5) A stop notice (in addition to specifying the activity to which it relates)— 
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(a) must state the Scottish Ministers’ grounds for believing that subsection (3) is 

satisfied,  

(b) must state the date and time from which the prohibition is to take effect (which 
may be a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case), 5 

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that the cessation of the activity takes place safely. 

(6) Except in a case falling within subsection (8), a stop notice— 

(a) ceases to have effect at the end of the period of 7 days (or such shorter period as 
may be specified in the notice) beginning with the date on which the prohibition 10 
takes effect, but 

(b) may be renewed for a period specified in a further notice.  

(7) A stop notice may be renewed more than once under subsection (6)(b), but not so that it 
has effect for a total period exceeding 35 days.  

(8) If a stop notice relating to a licensable marine activity is issued to a person who does not 15 
hold a marine licence authorising the activity, the notice may remain in force until such 
time (if any) as such a licence is granted to the person.  

 
47 Further provision as to stop notices 

(1) A stop notice issued by the Scottish Ministers— 

(a) must be served on any person carrying on or in control of the activity to which the 20 
notice relates,  

(b) if a marine licence has been granted in relation to that activity, may also be served 
on the licensee. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke a stop notice,  25 

(b) vary a stop notice so as to substitute a later date for the date specified in 
accordance with section 46(5)(b). 

(3) A person who fails to comply with a stop notice commits an offence. 

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000,  30 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 
exceeding 2 years, or both.  

 
48 Emergency safety notices  

(1) This section applies if it appears to the Scottish Ministers that serious interference with 
legitimate uses of the sea is occurring, or is likely to occur, as a result of— 35 

(a) any works for the carrying out of which a marine licence is or was needed, or 

(b) any substantial and unforeseen change in the state or position of any such works. 

(2) The Scottish Ministers may issue a notice (an “emergency safety notice”) to any person 
who is in control of the works to which the notice relates. 
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(3) By issuing an emergency safety notice to a person, the Scottish Ministers impose on that 
person such requirements as are specified in the notice with respect to any of the matters 
specified in subsection (4). 

(4) The matters are— 

(a) the provision of lights, signals or other aids to navigation,  5 

(b) the stationing of guard ships.  

(5) An emergency safety notice (in addition to specifying the requirements which it 
imposes)— 

(a) must state the Scottish Ministers’ grounds for believing that serious interference 
with legitimate uses of the sea is occurring, or is likely to occur, 10 

(b) must state the date and time from which the requirements are to take effect (which 
may be at a time on the date of the notice but must allow a period for compliance 
which is reasonable in all the circumstances of the case),  

(c) may require the person to take such steps as the Scottish Ministers consider 
appropriate to ensure that compliance with the requirements takes place safely.  15 

 
49 Further provision as to emergency safety notices  

(1) An emergency safety notice issued by the Scottish Ministers must be served on each of 
the following— 

(a) if a marine licence has been granted authorising the carrying out of the works, the 
licensee,  20 

(b) if there is in effect a stop notice which relates to the works, any person on whom 
the stop notice was served. 

(2) The Scottish Ministers may by a further notice— 

(a) revoke an emergency safety notice, 

(b) vary an emergency safety notice so as to substitute a later date for the date 25 
specified in accordance with section 48(5)(b). 

(3) A person who fails to comply with an emergency safety notice commits an offence.  

(4) A person guilty of an offence under subsection (3) is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine or to imprisonment for a period not 30 
exceeding 2 years, or to both.  

 
Other powers 

50 Power to take remedial action 

(1) If it appears to the Scottish Ministers that a licensable marine activity has been carried 
on otherwise than under a marine licence and in accordance with its conditions, they 35 
may carry out any works that appear to them to be necessary or expedient for any one or 
more of the following purposes— 

(a) protecting the environment, 

(b) protecting human health,  
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(c) preventing interference with legitimate uses of the sea, 

(d) preventing or minimising, or remedying or mitigating the effects of, any harm or 
interference falling within subsection (2),  

(e) restoring (whether in whole or in part) the condition of any place affected by any 
such harm or interference to the condition, or a condition reasonably similar to the 5 
condition, in which the place would have been had the harm or interference not 
occurred. 

(2) The harm or interference mentioned in subsection (1)(d) and (e) is any of the following 
which has been, is being, or is likely to be, caused by the carrying on of the licensable 
marine activity— 10 

(a) harm to the environment, 

(b) harm to human health,  

(c) interference with legitimate uses of the sea. 

 
51 Power to test and charge for testing certain substances  

(1) The Scottish Ministers may, at the request of any person, conduct tests for the purpose 15 
of ascertaining the probable effect on the marine environment of using any substance for 
treating fouling matter—  

(a) on or under the surface of the sea or of the seabed, or 

(b) on any surface of a vessel, vehicle, aircraft or marine structure in, on or over the 
sea or on the seabed.  20 

(2) In this section “fouling matter” means— 

(a) oil or chemicals, or 

(b) algae or other living or dead organisms. 

(3) The Scottish Ministers may recover any expenses reasonably incurred in conducting any 
tests under subsection (1) from any person at whose request the tests were conducted.  25 

 
Appeals against notices under this Part 

52 Appeals against notices 

(1) The Scottish Ministers must by regulations make provision for any person to whom a 
notice listed in subsection (2) is issued, to appeal to the sheriff against that notice. 

(2) The notices are those issued under— 30 

(a) section 23 (notice varying, suspending or revoking marine licence for breach of 
conditions),  

(b) section 34 (compliance notice),  

(c) section 35 (remediation notice),  

(d) section 46 (stop notice), or 35 

(e) section 48 (emergency safety notice). 

(3) The regulations must come into force on the day on which this Part comes into force.  

(4) The regulations may include provision— 
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(a) as to the procedure to be followed with respect to an appeal, 

(b) suspending the notice pending determination of the appeal,  

(c) as to the powers of the sheriff to whom the appeal is made.  

 
Offences: supplementary provision 

53 General defence of due diligence 5 

(1) In any proceedings for an offence under this Part, it is a defence for the person charged 
(“the accused”) to prove that the accused took all reasonable precautions and exercised 
all due diligence to avoid the commission of the offence. 

(2) The defence provided by subsection (1) is to be taken to be established— 

(a)  if the accused— 10 

(i) acted under an employer’s instructions, 

(ii) did not know and had no reason to suppose that the acts done constituted a 
contravention of the provision in question, and 

(iii) took all such steps as reasonably could be taken to ensure that no offence 
would be committed, or 15 

(b)  if the accused— 

(i) acted in reliance on information supplied by another person, 

(ii) did not know and had no reason to suppose that the information was false 
or misleading, and 

(iii) took all such steps as reasonably could be taken to ensure that no offence 20 
would be committed. 

(3) Subsection (2) does not affect the generality of subsection (1). 

(4) If in any proceedings the defence provided by subsection (1) involves the allegation that 
the commission of the offence was due to— 

(a) an act or default of another person (other than the giving of instructions to the 25 
accused by an employer), or 

(b) reliance on information supplied by another person, 

the accused is not, without leave of the court, entitled to rely on the defence unless the 
requirement in subsection (5) is satisfied. 

(5) The requirement is that— 30 

(a) at least 7 clear days before the hearing, and 

(b) if the accused has previously appeared before a court in connection with the 
alleged offence, within one month of the first such appearance, 

the accused has served on the prosecutor a notice giving such information identifying or 
assisting in the identification of the other person as was then in the accused’s 35 
possession. 
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Power by order to provide marine fish farming is not “development” 

54 Power by order to provide marine fish farming is not “development”  

(1) The Town and Country Planning (Scotland) Act 1997 (c.8) is amended as follows. 

(2) In section 26(1) (meaning of “development”), after “section” where it first occurs insert 
“and to section 26AB”. 5 

(3) After section 26AA, insert— 

“26AB Power by order to provide marine fish farming is not “development” 

(1) The Scottish Ministers may by order provide that— 

(a) section 26(6) does not apply as respects the placing or assembly of 
equipment for the purpose of fish farming in waters identified in the 10 
order (the “relevant waters”),  

(b) section 26(6AA) does not apply as respects any material change in the 
use of equipment so placed or assembled for that purpose, and 

(c) the operation of a marine fish farm in the relevant waters in the 
circumstances specified in section 26AA is not “development” for the 15 
purposes of this Act. 

(2) An order under subsection (1) may be made only with the agreement of the 
planning authority (or planning authorities) for the relevant waters; and in this 
subsection the “planning authority” means the planning authority specified in 
an order under section 26(6D).”. 20 

(4) In section 275 (regulations and orders)— 

(a) in subsection (4), after “26(2)(f), (6A) and (6C),” insert “26AB(1),”, 

(b) in subsection (5A), after “26(6A) or (6C)” insert “or 26AB(1)”. 

 
Interpretation of Part 3 

55 Interpretation of Part 3  25 

(1) In this Part— 

“marine licence” means a licence granted under this Part,  

“vessel” includes— 

(a) hovercraft, 

(b) any other craft capable of travelling on, in or under water, whether or not 30 
self propelled. 

(2) In this Part any reference to the environment includes a reference to any site (including 
any site comprising, or comprising the remains of, any vessel, aircraft or marine 
structure) which is of historical or archaeological interest. 
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PART 4 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 

The Scottish marine protection area 

56 The Scottish marine protection area 

(1) For the purposes of this Act, the “Scottish marine protection area” means the Scottish 5 
marine area, excluding any waters upstream of the fresh-water limit of estuarial waters. 

(2) In this Part, “estuarial waters” means any waters within the limits of transitional waters, 
within the meaning of Directive 2000/60/EC of the European Parliament and of the 
Council establishing a framework for Community action in the field of water policy (as 
amended from time to time). 10 

 
57 “Sea” for the purposes of this Part 

For the purposes of this Part, “sea” has the meaning given in section 2, except that it 
does not include any waters upstream of the fresh-water limit of estuarial waters. 

 
Designation of marine protected areas 

58 Marine protected areas 15 

(1) The Scottish Ministers may by order (a “designation order”) designate any area of the 
Scottish marine protection area as— 

(a) a nature conservation marine protected area (a “Nature Conservation MPA”), 

(b) a demonstration and research marine protected area (a “Demonstration and 
Research MPA”),  20 

(c) a historic marine protected area (a “Historic MPA”). 

(2) The reference in subsection (1) to any area of the Scottish marine protection area 
includes a reference to any island in that area of sea, whether or not any part of the 
island lies above mean high water spring tide. 

(See sections 59 to 63 for additional requirements relating to designating, and additional 25 
areas that may be included in, these marine protected areas). 

 
Nature Conservation MPAs 

59 Nature Conservation MPAs: additional requirements relating to designation 

(1) An area may be designated by a designation order as a Nature Conservation MPA if the 
Scottish Ministers consider it desirable to do so for any of the following purposes— 30 

(a) conserving marine flora or fauna, 

(b) conserving— 

(i) marine habitats or types of such habitat, 

(ii) features of geological or geomorphological interest. 

(1A) The Scottish Ministers must— 35 

(a) prepare and publish guidance setting out scientific criteria to inform consideration 
of whether an area should be designated a Nature Conservation MPA, and 
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(b) have regard to such guidance in exercising their functions under section 58. 

(2) The designation order must state— 

(a) the protected feature or features in, 

(b) the conservation objectives for, 

the Nature Conservation MPA. 5 

(2A) Before designating an area as a Nature Conservation MPA, the Scottish Ministers must 
have regard to the extent to which the designation of the area would contribute towards 
the development of a network of conservation sites (namely a network referred to in 
section 68A(2)). 

(3) For the purposes of subsection (1)(a), conserving marine flora or fauna includes (in 10 
particular) conserving any species that is rare or threatened because of— 

(a) the limited number of individuals of that species, 

(b) the limited number of locations in which that species is present. 

(4) For the purposes of subsection (1)(a) and (b)(i), conserving marine flora or fauna, or (as 
the case may be) marine habitat or types of such habitat includes conserving the 15 
diversity of such flora or fauna or (as the case may be) such habitats or types of such 
habitats, whether or not any or all of them are rare or threatened. 

(4A) In considering whether to designate an area, the Scottish Ministers may have regard to 
the extent to which doing so will contribute to the mitigation of climate change. 

(5) In considering whether it is desirable to designate an area as a Nature Conservation 20 
MPA, the Scottish Ministers may have regard to any social or economic consequences 
of designation. 

(6) In considering whether to designate an area, the Scottish Ministers may have regard in 
particular to the views of any relevant delegate as to the desirability of conserving— 

(a) marine flora or fauna, 25 

(b) marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 

in the area. 

(7) In considering whether to designate a Nature Conservation MPA for a purpose referred 
to in subsection (1)(b), the matters to which the Scottish Ministers may have regard 30 
include the degree to which a marine habitat or type of such habitat or (as the case may 
be) a feature of geological or geomorphological interest is representative of its type. 

(8) For the purposes of— 

(a) this section, conserving a thing includes— 

(i) assisting in its conservation, 35 

(ii) enabling or facilitating its recovery or increase, 

(b) subsection (6), a “relevant delegate” means any delegate designated in a direction 
under section 8(1)(b) to exercise functions in relation to a regional marine plan for 
the Scottish marine region in which any part of the proposed Nature Conservation 
MPA lies. 40 
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60 Nature Conservation MPAs: further provision 

(1) A designation order designating an area as a Nature Conservation MPA— 

(a) must identify the area’s boundaries, 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 5 

(2) A Nature Conservation MPA may include (in addition to an area of sea referred to in 
section 58(1)) an area of seashore lying above mean high water spring tide if— 

(a) the area of seashore adjoins the area of sea, and 

(b) any of the conditions in subsection (3) is satisfied. 

(3) The conditions are that— 10 

(a) the protected feature or features leading to the designation of the area of sea is or 
are also present in the area of seashore, 

(b) the area of sea is designated for the purpose of conserving marine flora or fauna 
which are dependent (wholly or in part) on anything which takes place in, or is 
present in, the area of seashore, 15 

(c) without the inclusion of the area of seashore, the identification of the boundary of 
the Nature Conservation MPA (either in the order designating the MPA or on the 
ground for the purposes of exercising functions in relation to it) would be 
impossible or impracticable. 

 
60A Nature Conservation MPAs: assessment of achievement of stated objectives 20 

The Scottish Ministers must assess from time to time the extent to which in their opinion 
the stated conservation objectives of any Nature Conservation MPA have been achieved 
(see also section 91, in particular subsections (1) and (3)(d)). 

 
Demonstration and Research MPAs  

61 Demonstration and Research MPAs: additional requirements relating to 25 
designation 

(1) An area may be designated by a designation order as a Demonstration and Research 
MPA if the Scottish Ministers consider it desirable to do so for any of the following 
purposes— 

(a) demonstration of sustainable methods of marine management or exploitation, 30 

(b) research into such matters. 

(2) The order must state— 

(a) whether it is for the purpose of demonstration or research, or both, 

(b) the method or methods of marine management or exploitation to be demonstrated 
or researched. 35 

(3) In considering whether to designate an area, the Scottish Ministers may— 

(a) have regard in particular to the views of any relevant delegate as to the desirability 
of demonstrating or researching sustainable methods of marine management or 
exploitation in the area, 
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(b) have regard to any social or economic consequences of designation. 

(4) For the purposes of subsection (3)(a), a “relevant delegate” means any delegate 
designated in a direction under section 8(1)(b) to exercise functions in relation to a 
regional marine plan for the Scottish marine region in which any part of the proposed 
Demonstration and Research MPA lies. 5 

 
62 Demonstration and Research MPAs: further provision 

(1) A designation order designating an area as a Demonstration and Research MPA— 

(a) must identify the area’s boundaries, 

(b) may provide for a boundary to be determined by, or by reference to, mean high 
water spring tide. 10 

(2) A Demonstration and Research MPA may include (in addition to an area of sea referred 
to in section 58(1)) an area of seashore lying above mean high water spring tide if— 

(a) the area of seashore adjoins the area of sea, and 

(b) the inclusion of the area of seashore is necessary to further or support the purpose 
for which the area of sea is designated. 15 

 
Historic MPAs 

63 Historic MPAs: additional requirements etc.  

(1) An area may be designated by a designation order as a Historic MPA if the Scottish 
Ministers consider it desirable to do so for the purpose of preserving a marine historic 
asset of national importance which is, or which they are satisfied may be, located in the 20 
area.  

(2) The order must— 

(a) specify any marine historic asset located, or which the Scottish Ministers are 
satisfied may be located, within the area, 

(b) state the preservation objectives for the asset and the area, 25 

(c) identify the area’s boundaries. 

(3) For the purpose of subsection (2)(c), an order may provide for the boundary to be 
determined by, or by reference to, mean high water spring tide. 

(4) A Historic MPA may include (in addition to an area of sea referred to in section 58(1)) 
an area of seashore lying above mean high water spring tide if the area of seashore 30 
adjoins the area of sea. 

(5) For the purposes of this Part, a marine historic asset is any of the following— 

(a) a vessel, vehicle or aircraft (or a part of a vessel, vehicle or aircraft), 

(b) the remains of a vessel, vehicle or aircraft (or a part of such remains), 

(c) an object contained in, or formerly contained in, a vessel, vehicle or aircraft, 35 

(d) a building or other structure (or a part of a building or structure), 

(e) a cave or excavation,  
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(f) a deposit or artefact (whether or not formerly part of a cargo of a ship) or any 
other thing which evidences, or groups of things which evidence, previous human 
activity. 

 
Amendment or revocation of designation orders 

64 Amendment or revocation of designation orders 5 

A designation order may be amended or revoked by a further such order. 

 
Consultation, urgent designation, representations etc. 

65 Publicity and consultation etc. before designation 

(1) Before making a designation order (or an order amending or revoking any such order), 
the Scottish Ministers must (except where section 67 provides otherwise)— 10 

(a) publish notice of their proposal to make the order, 

(b) consult such persons as they consider are likely to be interested in or affected by 
the making of the order— 

(i) including, in particular, any local authority whose area is adjacent to the 
likely boundaries of the area proposed to be designated, 15 

(ii) including those specified by virtue of section 20(4)(a). 

(2) Notice under subsection (1)(a) must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the proposal to the attention of any persons likely to be affected by the 
making of the order, 20 

(b) contain a statement of the terms of the proposed order, 

(c) indicate where a plan or chart identifying the area’s boundaries can be obtained or 
inspected. 

 
66 Publicity in relation to designation orders 

(1A) This section applies where the Scottish Ministers have made a designation order (or an 25 
order amending or revoking any such order). 

(1B) The Scottish Ministers must publish notice of the making of the order. 

(1C) The notice under subsection (1B) must— 

(a) be published in such a manner as the Scottish Ministers consider is most likely to 
bring the order to the attention of any persons likely to be affected by the making 30 
of it,  

(b) give an address at which a copy of the order may be inspected. 

(2) The Scottish Ministers must— 

(a) make a copy of the order available for inspection at the address specified under 
subsection (1C)(b) at all reasonable hours, 35 

(b) provide a copy of the order to any person who requests one. 

(3) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (2)(b). 
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67 Urgent designation 

(1) In any case where the Scottish Ministers consider there is an urgent need to protect the 
area proposed to be designated or (as the case may be) to protect a marine historic asset 
within the area (and so an urgent need to make a designation order)— 

(a) they need not publish notice of their proposals under section 65(1)(a) or consult 5 
under section 65(1)(b), 

(b) the order remains in force for such period, not exceeding 2 years, as is specified in 
it (but any order that specifies a period in excess of 6 months must be reviewed by 
the Scottish Ministers after 6 months has elapsed to assess whether it is still 
required). 10 

(2) Upon expiration of the order, the Scottish Ministers may not re-designate the area (or 
any part of it) without— 

(a) publishing notice of their proposals under section 65(1)(a) 

(b) consulting under section 65(1)(b). 

 
68 Representations and hearing in relation to proposed designation order 15 

(1) The Scottish Ministers may, before deciding whether to make a designation order (or an 
order amending or revoking any such order), give any person the opportunity of making 
oral or written representations to them or to any person appointed by them for that 
purpose at a hearing. 

(2) The Scottish Ministers may make regulations providing for the procedure to be followed 20 
(including decisions as to expenses) at any hearing held under subsection (1). 

 
Duties relating to network 

68A Creation of network of conservation sites 

(1) In order to contribute to the achievement of the objective in subsection (2), the Scottish 
Ministers must designate areas as Nature Conservation MPAs under section 58. 25 

(2) The objective is that the areas designated as Nature Conservation MPAs by the Scottish 
Ministers, taken together with any areas designated as marine conservation zones under 
section 116 of the 2009 Act and any relevant conservation sites in the UK marine area, 
form a network which satisfies the conditions in subsection (3). 

(3) The conditions are— 30 

(a) that the network contributes to the conservation or improvement of the marine 
environment in the UK marine area, 

(b) that the features which are protected by the sites comprised in the network 
represent the range of features present in the UK marine area, 

(c) that the designation of sites comprised in the network reflects the fact that the 35 
conservation of a feature may require the designation of more than one site. 

(4) For the purposes of subsection (2), the following are “relevant conservation sites”— 

(a) any European marine site, 

(b) any European offshore marine site, 

1234



Marine (Scotland) Bill 45 
Part 4—Marine protection and enhancement: the Scottish marine protection area 
 

(c) the whole or part of any site of special scientific interest, 

(d) the whole or part of any Ramsar site. 

(5) When complying with the duty imposed by subsection (1), the Scottish Ministers must 
have regard to any obligations under EU or international law that relate to the 
conservation or improvement of the marine environment. 5 

(6) Before the end of the period of 2 months beginning with the date on which this section 
comes into force, the Scottish Ministers must— 

(a) prepare a statement setting out such principles relating to the achievement of the 
objective in subsection (2) as the Scottish Ministers intend to follow when 
complying with the duty imposed by subsection (1), and 10 

(b) lay of copy of the statement before the Parliament. 

(7) A statement prepared by the Scottish Ministers under this section may also set out other 
matters relating to the achievement of that objective which they intend to take into 
account when complying with the duty imposed by subsection (1). 

(8) The Scottish Ministers must— 15 

(a) keep under review any statement they have prepared under this section, and, 

(b) if they consider it appropriate in consequence of a review, prepare a revised 
statement of the principles referred to in subsection (6)(a) and lay a copy of it 
before the Parliament. 

(9) In this section— 20 

“European offshore marine site” means any site within the meaning of the 
Offshore Marine Conservation (Natural Habitats, &c) Regulations 2007 (S.I. 
2007/1842), 

“feature” means— 

(a) marine flora or fauna, 25 

(b) marine habitats or types of such habitat, 

(c) features of geological or geomorphological interest, 

 “Ramsar site” has the same meaning as in section 37A of the Wildlife and 
Countryside Act 1981 (c.69), 

 “site of special scientific interest” includes a site within the meaning of Part 2 of 30 
the Wildlife and Countryside Act 1981. 

 
Advice etc. as regards protection of certain marine areas 

69 Advice etc. by Scottish Natural Heritage as regards Nature Conservation MPAs 
and Demonstration and Research MPAs 

(1) Scottish Natural Heritage may give advice and guidance as to— 35 

(a) the matters which are capable of damaging or otherwise affecting any protected 
feature (or the protected features) of a Nature Conservation MPA or (as the case 
may be) a stated purpose for a Demonstration and Research MPA, 

(b) the matters which are capable of affecting any ecological or geomorphological 
process on which the conservation of any such protected feature or features or (as 40 
the case may be) any such stated purpose is (wholly or in part) dependent, 
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(c) how any stated conservation objectives for a Nature Conservation MPA or any 

stated purpose for a Demonstration and Research MPA may be furthered, or how 
the achievement of any such objectives or purpose may be hindered, 

(d) how the effect of any activity or activities on any Nature Conservation MPA, 
Demonstration and Research MPA or such marine protected areas generally may 5 
be mitigated, 

(e) which activities are, or are not, of equivalent environmental benefit (for the 
purposes of section 72(4)(b)(iii) (public authorities authorising certain acts)) to 
any particular damage to the environment (within the meaning of that provision). 

(2) Advice or guidance as to any of the matters in paragraphs (a) to (e) of subsection (1) 10 
may be given— 

(a) in relation to— 

(i) a particular Nature Conservation MPA or Demonstration and Research 
MPA, 

(ii) each such category of marine protected area, or all such marine protected 15 
areas, generally, 

(b) in relation to a particular public authority or public authorities generally. 

(3) Scottish Natural Heritage must give such advice to a public authority if the authority 
requests it. 

 
70 Advice and guidance by the Scottish Ministers as regards MPAs 20 

(1) The Scottish Ministers may give advice and guidance as to— 

(a) the matters in section 69(1)(a) to (e), 

(b) the matters which are capable of damaging or otherwise affecting any marine 
historic asset in a Historic MPA, 

(c) how any stated preservation objectives for a Historic MPA may be furthered, or 25 
how the achievement of any such objectives may be hindered, 

(d) the assessment by a public authority of the matters in section 72(4)(b)(i) and (ii) 
including what factors the authority should take into account. 

(2) Advice or guidance as to any of the matters in paragraph (a) or (d) of subsection (1) may 
be given— 30 

(a) in relation to— 

(i) a particular Nature Conservation MPA, Demonstration and Research MPA 
or Historic MPA, 

(ii) each such category of marine protected area, or all such marine protected 
areas, generally, 35 

(b) in relation to a particular public authority or public authorities generally. 

 
General duties of public authorities 

71 Duties of public authorities in relation to marine protected areas etc. 

(1) Where a public authority has any function the exercise of which is capable of affecting 
(other than insignificantly)— 40 
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(a) any protected feature of a Nature Conservation MPA, 

(b) a stated purpose for a Demonstration and Research MPA, 

(c) a marine historic asset in a Historic MPA, 

(d) any ecological or geomorphological process on which the conservation of any 
protected feature in a Nature Conservation MPA, or on which a stated purpose for 5 
a Demonstration and Research MPA, is (wholly or in part) dependent, 

the authority must comply with the requirements imposed by this section. 

(2) The authority must (so far as is consistent with the proper exercise of its functions)— 

(a) exercise its functions in the manner which it considers best furthers (as the case 
may be)— 10 

(i) the stated conservation objectives for the Nature Conservation MPA, 

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA, 

(b) where it is not possible to exercise its functions in a manner which furthers the 
objectives or (as the case may be) the purpose, exercise them in the manner which 15 
the authority considers least hinders the achievement of the objectives or (as the 
case may be) the purpose. 

(3) If the authority considers that any of its functions is such that the exercise of the 
function would or might significantly hinder the achievement of the relevant objectives 
or (as the case may be) purpose, it must inform the Scottish Ministers and (if 20 
appropriate) Scottish Natural Heritage of that fact. 

(3A) Subject to subsection (3C), subsection (3B) applies in any case where a public authority 
intends to do an act which is capable of affecting (other than insignificantly) any feature, 
purpose, asset or process mentioned in paragraphs (a) to (d) of subsection (1). 

(3B) If the authority believes that there is or may be a significant risk of the act hindering the 25 
achievement of the objectives or purpose mentioned in subsection (2)(a), the authority 
must notify the Scottish Ministers and (if appropriate) Scottish Natural Heritage of that 
fact. 

(3C) Subsection (3B) does not apply where— 

(a) in relation to acts of a particular description— 30 

(i) Scottish Natural Heritage has given advice or guidance to the authority 
under section 69,  

(ii) the Scottish Ministers have given advice or guidance to the authority under 
section 70, 

(b) the act which the authority intends to do is an act of that description, and 35 

(c) the advice or guidance has not ceased to apply.  

(3D) Where the authority has given notification under subsection (3B), it must wait until the 
expiry of 28 days beginning with the date that the Scottish Ministers and (if appropriate) 
Scottish Natural Heritage are notified (and if such notification is given on different 
dates, the later of those dates) before deciding whether to do the act.  40 

(3E) Subsection (3D) does not apply where— 
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(a) the Scottish Ministers notify the authority that it need not wait until the end of the 

period referred to in that subsection, or 

(b) the authority thinks that there is an urgent need to act. 

(3F) Where a public authority has any function, the exercise of which is capable of affecting 
(other than insignificantly) any protected feature of a Nature Conservation MPA, it must 5 
(so far as is consistent with the proper exercise of its functions) exercise its functions in 
the way best calculated by it to further the contribution of the Nature Conservation MPA 
in question to a network of conservation sites (namely a network referred to in section 
68A(2)). 

(4) If a public authority considers that there has been any act or omission falling within 10 
subsection (5), it must inform the Scottish Ministers and (if appropriate) Scottish 
Natural Heritage of that fact. 

(5) The act or omission is one— 

(a) in relation to which the public authority exercises functions, 

(b) which the authority believes to be an offence, and 15 

(c) which the authority considers will or may significantly hinder the achievement of 
(as the case may be)— 

(i) the stated conservation objectives for a Nature Conservation MPA,  

(ii) a stated purpose for a Demonstration and Research MPA,  

(iii) the stated preservation objectives for a Historic MPA. 20 

(6) In carrying out its duties under this section, a public authority must have regard to any 
advice or guidance given by Scottish Natural Heritage under section 69 or by the 
Scottish Ministers under section 70. 

(7) For the purposes of subsections (3), (3B) and (4) it is appropriate to inform Scottish 
Natural Heritage where the exercise of the public authority’s functions or the act or 25 
omission in question relates to a Nature Conservation MPA or a Demonstration and 
Research MPA.  

 
72 Duties of public authorities in relation to certain decisions 

(1) This section applies where— 

(a) a public authority has the function of determining an application (whenever made) 30 
for authorisation of the doing of any act, and 

(b) the act is capable of affecting (other than insignificantly)— 

(i) a protected feature in a Nature Conservation MPA, 

(ii) a stated purpose for a Demonstration and Research MPA, 

(iii) a marine historic asset in a Historic MPA, 35 

(iv) any ecological or geomorphological process on which the conservation of 
any protected feature in a Nature Conservation MPA, or on which the 
stated purpose for a Demonstration and Research MPA, is (wholly or in 
part) dependent. 
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(2) The public authority must notify the Scottish Ministers and (if appropriate) Scottish 
Natural Heritage if it believes that there is or may be a significant risk of the act 
hindering the achievement of (as the case may be)— 

(a) the stated conservation objectives for the Nature Conservation MPA,  

(b) the stated purpose for the Demonstration and Research MPA, 5 

(c) the stated preservation objectives for the Historic MPA. 

(3) Where the authority has given notification under subsection (2), it must wait until the 
expiry of the period of 28 days beginning with the date of the notification before 
deciding whether to grant authorisation for the doing of the act, unless either— 

(a) the Scottish Ministers notify the authority that it need not wait until the end of that 10 
period, or 

(b) the authority thinks there is an urgent need to grant authorisation for the doing of 
the act. 

(4) The authority must not grant authorisation for the doing of the act unless either— 

(a) the person applying for the authorisation satisfies the authority that there is no 15 
significant risk of the act hindering the achievement of (as the case may be)— 

(i) the stated conservation objectives for the Nature Conservation MPA,  

(ii) the stated purpose for the Demonstration and Research MPA,  

(iii) the stated preservation objectives for the Historic MPA,  

(b) that person is not able to satisfy the authority as mentioned in paragraph (a) but— 20 

(i) satisfies it that there is no other means of proceeding with the act which 
would create a substantially lower risk of hindering the achievement of 
those objectives or (as the case may be) that purpose, 

(ii) satisfies it that the benefit to the public of proceeding with the act clearly 
outweighs the risk of damage to the environment (or the marine historic 25 
asset) that will be created by proceeding with it, and 

(iii) in relation to a Nature Conservation MPA or a Demonstration and Research 
MPA, satisfies it and the Scottish Ministers that the person will undertake, 
or make arrangements for the undertaking of, measures of equivalent 
environmental benefit to the damage which the act will or is likely to have 30 
in or on the marine protected area concerned. 

(5) The reference in subsection (4)(b)(i) to other means of proceeding with an act includes a 
reference to proceeding with it— 

(a) in another manner, or 

(b) at another location. 35 

(6) In a case which relates to a Nature Conservation MPA or a Demonstration and Research 
MPA and which falls within paragraph (b) of subsection (4) the authority must— 

(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that the measures mentioned in 
sub-paragraph (iii) of that paragraph are undertaken, 40 

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 
conditions subject to which it proposes to grant it, 
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(c) wait until the expiry of the period of 28 days beginning with the date of the 

notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 

(7) In a case which relates to a Historic MPA and which falls within paragraph (b) of 
subsection (4) the authority must— 5 

(a) if it has power to grant the authorisation subject to conditions, exercise that power 
so as to make it a condition of the authorisation that before the act in question is 
commenced, a detailed archaeological investigation of the area is carried out,  

(b) notify the Scottish Ministers that it proposes to grant the authorisation and of the 
conditions subject to which it proposes to grant it, 10 

(c) wait until the expiry of the period of 28 days beginning with the date of the 
notification before so granting the authorisation, unless the Scottish Ministers 
notify the authority that it need not wait until the end of that period. 

(8) In carrying out its duties under this section, a public authority must have regard to any 
advice or guidance given by Scottish Natural Heritage under section 69 or by the 15 
Scottish Ministers under section 70. 

(9) For the purpose of subsection (2), it is appropriate to inform Scottish Natural Heritage 
where the act in question relates to a Nature Conservation MPA or a Demonstration and 
Research MPA.  

(10) In this section— 20 

“act” includes omission, 

“authorisation” means any approval, confirmation, consent, licence, permission or 
other authorisation (however described), whether special or general, 

“damage” includes the prevention of an improvement. 

 
73 Failure to comply with duties 25 

(1) In relation to a Nature Conservation MPA or a Demonstration and Research MPA if, in 
the opinion of Scottish Natural Heritage, a public authority has failed— 

(a) to act in accordance with advice or guidance given by Scottish Natural Heritage 
under section 69, 

(b) to comply with any of its duties under section 71(2) or 72(3) or (4), 30 

Scottish Natural Heritage may request from the authority an explanation in writing for 
the failure. 

(2) Scottish Natural Heritage must send a copy of a request by it under subsection (1) to the 
Scottish Ministers. 

(3) On receiving a request under this subsection (1), the public authority must— 35 

(a) provide Scottish Natural Heritage with the requested explanation for the failure, 

(b) send a copy of the explanation to the Scottish Ministers. 

(4) If, in the opinion of the Scottish Ministers, a public authority has failed to act in 
accordance with advice or guidance given by them under section 70, they may request 
from the authority an explanation in writing of the failure, and the authority must 40 
provide them with it. 
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(5) In relation to a Historic MPA if, in the opinion of the Scottish Ministers, a public 
authority has failed to comply with any of its duties under section 71(2) or 72(3) or (4), 
the Ministers may request from the authority an explanation in writing for the failure, 
and the authority must provide them with it. 

 
Marine conservation orders 5 

74 Marine conservation orders 

(1) The Scottish Ministers may make one or more orders (“marine conservation orders”) for 
any or all of the following purposes— 

(a) that of furthering the stated conservation objectives for a Nature Conservation 
MPA, 10 

(b) that of furthering a stated purpose for a Demonstration and Research MPA, 

(c) that of furthering the stated preservation objectives for a Historic MPA, 

(d) where any such marine protected area— 

(i) includes all or part of (or is included in whole or part in) a European marine 
site, or 15 

(ii) adjoins a European marine site, 

that of protecting the European marine site. 

(2) An order under this section may be made so as to apply to any area in Scotland. 

(3) Section 75 provides some examples of the provision that may be made by a marine 
conservation order.  20 

(4) An order under this section— 

(a) may provide that paragraph (b) of section 85(1) does not apply in relation to— 

(i) an offence under section 82 of contravening the order, 

(ii) an offence under section 83 (where the order is made for the purpose of 
furthering the stated conservation objectives for a Nature Conservation 25 
MPA), 

(iii) an offence under section 84 (where the order is made for the purpose of 
furthering the stated preservation objectives for a Historic MPA), 

(b) may be made subject to specified exceptions, 

(c) may make different provision for different cases, including (in particular)— 30 

(i) different parts of the protected area, 

(ii) different times of the year, 

(iii) different means or methods of carrying out any activity. 

(5) In this section and section 75— 

(a) the conservation objectives for a European marine site mean the protection of the 35 
natural feature by reason of which the site is considered to be of significance in 
relation to the Habitats Directive or the Wild Birds Directive, 

(b) “natural feature” in relation to a European marine site, means— 

(i) any of its flora or fauna, 
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(ii) any natural habitat existing in it, 

(c) “specified” means specified in the order. 

 
75 Example provisions for marine conservation orders 

(1) The provision that may be made by a marine conservation order includes provision 
prohibiting, restricting or regulating— 5 

(a) entry into or movement, activity or works in the area protected by the order (“the 
protected area”) by a— 

(i) person,  

(ii) animal, 

(iii) vessel (or a specified type of vessel), or 10 

(iv) vehicle or thing (or a specified type of vehicle or thing),  

(b) the anchoring of any vessel (or types of vessel) within the protected area 
(including the fixing of moorings or anchors to the seabed), 

(c) the killing, taking, destruction, molestation or disturbance of animals or plants of 
any description in the protected area, 15 

(d) the removal of all or part of any thing (or category of things) from the protected 
area, including in particular all or part of a marine historic asset,  

(e) the depositing (by any means) of anything in a protected area,  

(f) the doing of anything in the protected area which, in the opinion of the Scottish 
Ministers, may— 20 

(i) interfere with or damage the seabed, 

(ii) damage or disturb any object in the protected area (including a marine 
historic asset), 

(iii) otherwise cause harm to the protected area. 

(2) The provision that may be made may also— 25 

(a) restrict the speed at which any vessel or vehicle may move in the protected area or 
in any specified area outside the protected area where that movement might 
hinder— 

(i) where the protected area is a Nature Conservation MPA, the stated 
conservation objectives for it, 30 

(ii) where the protected area is a Demonstration and Research MPA, a stated 
purpose for it, 

(iii) where the protected area is a Historic MPA, the stated preservation 
objectives for it, 

(iv) where the protected area is a European marine site, the conservation 35 
objectives for it, 

(b) include provision prohibiting or restricting entry into, or any movement or other 
activity on, any part of the seashore that adjoins the protected area by persons, 
animals or vehicles. 
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(3) For the purposes of subsection (1)(a), the reference to works or activities includes 
reference to— 

(a) the use of equipment (or types of equipment), 

(b) surveying or exploring a site (whether or not by intrusive methods),  

(c) fixing or attaching anything to the seabed or (if appropriate) the seashore.  5 

 
76 Procedure for marine conservation orders 

(1) Before making a marine conservation order (or an order amending or revoking any such 
order), the Scottish Ministers must comply with subsections (2) to (6) (except where 
section 77 provides otherwise). 

(2) The Scottish Ministers must send a copy of a draft of the order to any persons the 10 
Ministers consider are likely to be interested in or affected by the making of the order. 

(3) The Scottish Ministers must place a copy of the draft of a marine conservation order or 
(as the case may be) the draft of an order amending or revoking any such order in such 
place or places as they consider is or are likely to be most convenient for the purpose of 
enabling it to be inspected by persons likely to be affected by the making of the order. 15 

(4) The Scottish Ministers— 

(a) must provide a copy of a draft of an order to any person who requests one, 

(b) may charge a fee, not exceeding their expenses in doing so, for providing a copy 
under this subsection, 

(4A) Where the proposed order would apply to an area any part of which is land, the Scottish 20 
Ministers must provide a copy of a draft to the planning authority in whose district the 
land is situated. 

(5) The Scottish Ministers must publish notice of their proposal to make an order. 

(6) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 25 
bring the proposal to the attention of any persons who are likely to be affected by 
the making of it, 

(b) state where the copy or copies of the draft order have been placed by the Scottish 
Ministers in accordance with subsection (3), 

(c) state the time within which representations about the draft order must be made to 30 
the Scottish Ministers. 

(7) In subsection (4A), “planning authority” and “the district” of a planning authority have 
the same meaning as in section 1(1) of the Town and Country Planning (Scotland) Act 
1997 (c.8). 

 
77 Urgent orders 35 

(1) In any case where the Scottish Ministers consider there is an urgent need to protect an 
area as respects which a marine conservation order may be made (and so an urgent need 
to make a marine conservation order), section 76 does not apply in relation to the 
making of the order. 

(2) In such a case, the order (an “urgent marine conservation order”)— 40 
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(a) comes into force on such date as is specified in it, 

(b) remains in force (unless revoked) for such period, not exceeding 12 months, as is 
specified in it. 

(3) The Scottish Ministers must publish notice of the making of an urgent marine 
conservation order. 5 

(4) The notice must— 

(a) be published in such manner as the Scottish Ministers consider is most likely to 
bring the urgent marine conservation order to the attention of any persons who are 
likely to be affected by the making of it, 

(b) state that a copy of the order may be inspected at such office of the Scottish 10 
Ministers as is specified in the notice, 

(c) state that the Scottish Ministers have power to revoke the order and that any 
person affected by the making of the order may make representations to them. 

(5) The Scottish Ministers must keep under review the need for an urgent marine 
conservation order to remain in force. 15 

(6) The Scottish Ministers may, by an order under this subsection (an “urgent continuation 
order”), provide that an urgent marine conservation order is to remain in force for such 
period, not exceeding 12 months, beyond that specified under subsection (2)(b) as is 
specified in the urgent continuation order. 

(7) The Scottish Ministers may not make an urgent continuation order unless— 20 

(a) they intend to make a marine conservation order (a “permanent order”) in respect 
of the marine protected area concerned (in accordance with the requirements of 
section 76), and 

(b) they have published notice of their proposal to make the permanent order. 

 
78 Publicity in relation to marine conservation orders and urgent continuation orders 25 

(1) The Scottish Ministers must send a copy of any order mentioned in subsection (2) to any 
persons they consider are likely to be interested in or affected by the order. 

(2) The orders are— 

(a) a marine conservation order (whether made in accordance with section 76 or an 
urgent marine conservation order made in accordance with section 77), 30 

(b) an order amending or revoking a marine conservation order, 

(c) an urgent continuation order. 

(3) The Scottish Ministers must— 

(a) make a copy of any order referred to in subsection (2) available for inspection at 
one of their offices at all reasonable hours, 35 

(b) provide a copy of any such order to any person who requests one. 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (3)(b). 
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79 Representations and hearings in relation to proposed marine conservation orders 

etc. 

(1) The Scottish Ministers may, before deciding to do any of the following— 

(a) make a marine conservation order (whether in accordance with section 76 or an 
urgent marine conservation order in accordance with section 77), 5 

(b) amend a marine conservation order, 

(c) revoke a marine conservation order, 

give any person the opportunity of making oral or written representations to them or to 
any person appointed by them for that purpose at a hearing. 

(2) The Scottish Ministers may make regulations providing for the procedure to be followed 10 
(including decisions as to expenses) at any hearing held under subsection (1). 

 
79A Duty to assess impact of prohibition or restriction of activities 

(1) Where an activity is restricted or prohibited under a marine conservation order made for 
a purpose mentioned in section 74(1)(a),(b) or (d), the Scottish Ministers must assess— 

(a) the impact or potential impact of the restriction or prohibition within the area 15 
protected by the order (“the protected area”), and 

(b) where the restriction or prohibition will cause displacement of the activity to 
another part of the Scottish marine area, the impact or potential impact of that 
displacement. 

(2) The assessment must include an assessment of the extent to which the restriction or 20 
prohibition of the activity has had and may have an impact on— 

(a) economic interests, 

(b) social interests, 

(c) the environment within the protected area, 

(d) the environment elsewhere in the Scottish marine area as a result of the activity 25 
being displaced. 

(3) Where, following an assessment, the Scottish Ministers identify an adverse impact under 
subsection (2), they must take such steps as they consider are reasonable to minimise the 
impact as far as is practicable. 

(4) This section does not apply where the order mentioned in subsection (1) is an urgent 30 
marine conservation order made in accordance with section 77. 

 
Authorisation of things prohibited, regulated etc. by marine conservation orders 

80 Authorisation of things prohibited, regulated etc. by a marine conservation order 

(1) A marine conservation order may provide for the Scottish Ministers to issue permits 
authorising anything which would, apart from any such permit, be unlawful under the 35 
order. 

(2) The Scottish Ministers may attach to any such permit any condition which they consider 
appropriate.  

(3) A marine conservation order may, in so far as it applies to a Historic MPA, also provide 
for the Scottish Ministers— 40 
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(a) by direction issued to any persons (or categories of persons) specified in the order 

to authorise the doing by the persons of anything (or any category of thing) 
specified in the direction which would, apart from the direction, be unlawful 
under the order,  

(b) by direction issued generally to authorise the doing by any person of any thing or 5 
category of thing specified in the order which would, apart from the direction, be 
unlawful under the order. 

(4) A direction under subsection (3) may attach to any authorisation given by it any 
condition which the Scottish Ministers consider appropriate. 

(5) Any provision in a marine conservation order of the kind referred to in this section may 10 
include provision for the procedure to apply in relation to the making of applications, 
and the determination of applications, for such permits or authorisations. 

 
81 Delegation of issuing permits or authorisations 

(1) A marine conservation order may provide for the Scottish Ministers by direction to 
delegate to any person (or group of persons) specified in the direction the issuing of 15 
permits of the kind described in section 80(1), or such permits in relation to such things 
(or such things in such circumstances) as are specified in the order. 

(2) A marine conservation order may, in so far as it applies to a Historic MPA, provide for 
the Scottish Ministers by direction to delegate to any person (or group of persons) 
specified in the direction the issuing of authorisations of the kind described in section 20 
80(3), or such authorisations in relation to such things (or things in such circumstances) 
as are specified in the order. 

 
Offences 

82 Offences: contravening a marine conservation order  

(1) A person who contravenes a marine conservation order commits an offence. 25 

(2) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  

(3) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 30 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence.  

(4) In this section “contravene” includes fail to comply.  

 
83 Offences relating to protected features of a Nature Conservation MPA  

(1) A person commits an offence under this section if the person—  35 

(a) intentionally or recklessly does a prohibited act in a Nature Conservation MPA 
(the “protected area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated conservation objectives for the protected area. 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 40 
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(a) kills or injures any animal in the protected area which is a protected feature of the 
area,  

(b) picks, collects, cuts, uproots or destroys any plant in the protected area which is a 
protected feature of the area,  

(c) takes anything from the protected area which is, or forms part of, a protected 5 
feature of that area,  

(d) damages or destroys any habitat or feature which is a protected feature of the 
protected area.  

(3) A person who does anything which would, but for this subsection, amount to an offence 
under this section does not commit the offence if it is shown that— 10 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 

(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 15 

(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the conservation objectives.  

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  20 

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence.  

 
84 Offences relating to marine historic assets 25 

(1) A person commits an offence under this section if the person—  

(a) intentionally or recklessly does a prohibited act in a Historic MPA (the “protected 
area”), and 

(b) the act has significantly hindered, or may significantly hinder, the achievement of 
the stated preservation objectives for the protected area. 30 

(2) For the purposes of subsection (1), a person does a prohibited act if the person— 

(a) carries out works or activities in the area which (or which are likely to)— 

(i) damage or interfere with a marine historic asset, 

(ii) have a significant impact on the protected area,  

(b) removes, alters or disturbs a marine historic asset.  35 

(3) A person who does anything which would, but for this subsection, amount to an offence 
under this section does not commit the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation,  

(b) the person who carried out the lawful operation— 
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(i) took reasonable precautions for the purpose of carrying out the act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 

(c) the person took such steps as were reasonably practicable in all the circumstances 
to minimise the hindrance (or potential hindrance) to the preservation objectives.  5 

(4) A person who is guilty of an offence under this section is liable— 

(a) on summary conviction, to a fine not exceeding £50,000, 

(b) on conviction on indictment, to a fine.  

(5) In determining the amount of any fine to be imposed on a person convicted of an 
offence under this section, the court must in particular have regard to any financial 10 
benefit which has accrued or appears likely to accrue to the person in consequence of 
the offence. 

 
85 Exceptions to offences under section 82, 83 or 84  

(1) A person is not guilty of an offence under section 82, 83, or 84 if the act which is 
alleged to constitute the offence— 15 

(a) was an exercise of functions carried out in accordance with section 71(2) by a 
public authority,  

(b) was expressly authorised by an authorisation granted by a public authority or was 
necessarily incidental to an act so authorised (and this paragraph is not disapplied 
in relation to the offence by virtue of section 74(4)(a)),  20 

(c) was done in accordance with— 

(i) a permit of the kind described in section 80(1), or 

(ii) an authorisation of the kind described in section 80(3), 

(d) was necessary— 

(i) in the interests of national security, 25 

(ii) in the interests of the prevention or detection of crime,  

(iii) for securing public health. 

(2) It is a defence for a person who is charged with an offence under section 83 or 84 to 
show that— 

(a) the act which is alleged to constitute the offence was— 30 

(i) an act done for the purpose of, and in the course of, sea fishing, or 

(ii) an act done in connection with such an act, and 

(b) the effect of the act on the protected feature or (as the case may be) the marine 
historic asset in question could not have reasonably been avoided. 

(2A) The Scottish Ministers may by order amend this section so as to remove, or restrict the 35 
application of, the defence provided by subsection (2). 

(3) For the purposes of this section, “act” includes omission. 
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86 Prohibited act taken in an emergency 

(1) It is a defence for a person charged with an offence under section 82, 83 or 84 to prove 
that— 

(a) the act alleged to constitute the offence was carried out for the purpose of any of 
the following— 5 

(i) saving life,  

(ii) securing the safety of a vessel, aircraft or marine installation, and  

(b) the person took steps within a reasonable time to inform the Scottish Ministers of 
the matters set out in subsection (2).  

(2) The matters are— 10 

(a) the fact that the act was carried out, 

(b) the locality and circumstances in which it was carried out, and  

(c) any substances or objects concerned.  

(3) The defence provided by subsection (1) is not available to a person where— 

(a) the court is not satisfied that the act either— 15 

(i) was necessary for any of the purposes mentioned in subsection (1)(a), or 

(ii) was a reasonable step to take in the circumstances, or 

(b) the necessity for the act was due to the fault of the accused or a person acting 
under the accused’s direction or control. 

 
Marine management schemes 20 

87 Marine management schemes 

(1) A relevant authority (or 2 or more relevant authorities acting together) may establish one 
or more marine management schemes for any or all of the following areas— 

(a) any Nature Conservation MPA, 

(b) any Demonstration and Research MPA, 25 

(c) any European marine site situated within the Scottish marine protection area and 
which— 

(i) is included in whole or in part in, 

(ii) includes all or part of, or 

(iii) adjoins, 30 

a Nature Conservation MPA or a Demonstration and Research MPA. 

(2) A marine management scheme is a scheme under which the relevant authority’s (or 
authorities’) functions must be exercised for the purpose of furthering any or all of the 
following— 

(a) the stated conservation objectives for any Nature Conservation MPA to which the 35 
scheme applies, 

(b) the stated purposes for any Demonstration and Research MPA to which the 
scheme applies, 
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(c) the protection of any European marine site to which the scheme applies. 

(3) A marine management scheme may also impose the same requirement in relation to the 
exercise of any functions of the relevant authority (or authorities) which are not 
exercisable within the area (or areas) to which the scheme applies but the exercise of 
which may have an impact on the protection of that area (or those areas). 5 

(4) A marine management scheme may be made for a period of time specified in it. 

(5) The relevant authority (or authorities) making a marine management scheme may 
amend it from time to time. 

(6) In this section and sections 88 to 90, a “relevant authority” means— 

(a) any public authority exercising functions in the Scottish marine protection area, or 10 

(b) the Scottish Ministers. 

 
88 Review of schemes 

(1) A marine management scheme which is in effect at the end of a period mentioned in 
subsection (2) must be reviewed and updated by the relevant authority or authorities 
concerned by the end of that period. 15 

(2) The periods are— 

(a) the period of 5 years beginning with the date on which it was made, 

(b) each subsequent period of 5 years. 

 
89 Marine management schemes: consultation etc. 

(1) Before making or amending a marine management scheme, the relevant authority (or 20 
authorities acting together) must consult Scottish Natural Heritage. 

(2) Where a relevant authority (or authorities) has (or have) made or amended a marine 
management scheme, they must forthwith send a copy of the scheme as made or 
amended to the Scottish Ministers and Scottish Natural Heritage. 

 
90 Directions as to making, amending or revocation of schemes 25 

(1) The Scottish Ministers may give directions to a relevant authority (or any 2 or more 
such authorities) as to the making of marine management schemes. 

(2) A direction under subsection (1) may in particular— 

(a) require one or more schemes to be made, 

(b) require conservation or other measures specified in the direction to be included in 30 
a scheme, 

(c) where a scheme is to be made by more than one relevant authority acting together, 
appoint one such authority to co-ordinate the making of it, 

(d) set time limits within which any steps in relation to the making of a scheme are to 
be taken, 35 

(e) require the approval of the Scottish Ministers before a scheme is made, 

(f) require any relevant authority to give to the Scottish Ministers such information 
relating to the making of a scheme as may be specified in the direction. 
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(3) The Scottish Ministers may give directions (whether general or specific) to a relevant 
authority (or any 2 or more such authorities) as to the amendment of a marine 
management scheme. 

(4) The Scottish Ministers may revoke a marine management scheme by a direction given 
by them to the relevant authority (or authorities) which made the scheme. 5 

(5) A direction under this section must be in writing. 

(6) A relevant authority given a direction under subsection (1) or (3) must comply with it. 

 
Reports to Parliament 

91 Reports to Parliament 

(1) Before the end of each relevant period, the Scottish Ministers must lay before the 10 
Parliament a report setting out the information mentioned in subsection (3). 

(2) A report under subsection (1) may be in the form of a report combined with a report 
under section 124 of the 2009 Act. 

(3) The information referred to in subsection (1) is— 

(a) the number of— 15 

(i) Nature Conservation MPAs, 

(ii) Demonstration and Research MPAs, 

(iii) Historic MPAs, 

in designation orders made during the relevant period, 

(b) in relation to each Nature Conservation MPA— 20 

(i) its size,  

(ii) the stated conservation objectives, 

(c) in relation to each Demonstration and Research MPA— 

(i) its size, 

(ii) the stated purpose, 25 

(d) in relation to each Nature Conservation MPA (whether in a designation order 
made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
conservation objectives have been achieved, 

(ii) any further steps which in their opinion are required to be taken in order to 30 
contribute to the achievement of those objectives, 

(e) in relation to each Demonstration and Research MPA (whether in a designation 
order made before or during the relevant period)— 

(i) the extent to which in the opinion of the Scottish Ministers the stated 
purpose has been achieved, 35 

(ii) any further steps which in their opinion are required to be taken in order to 
contribute to the achievement of that purpose, 

(f) information about any amendments made during the relevant period to any 
designation order by order under section 64, 
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(g) in relation to each Historic MPA (whether in a designation order made before or 

during the relevant period), a summary of the things for which authorisation by— 

(i) permits of the kind described in section 80(1), 

(ii) authorisations of the kind described in section 80(3), 

has been sought during the relevant period, 5 

(h) information about any marine conservation order or urgent continuation order 
made, or any amendment of any such order, during the relevant period, 

(i) information about any marine management scheme made, or any amendment of 
any such scheme, during the relevant period, 

(j) the extent to which in the opinion of the Scottish Ministers the exercise by them of 10 
the power in section 58(1)(a) to designate Nature Conservation MPAs contributes 
to the objective in section 68A(2). 

(5) In this section “the relevant period” means— 

(a) the period beginning on the date on which this section comes into force and 
ending on 31 December 2012, 15 

(b) each subsequent period of 6 years. 

 
Licences granted under Wildlife and Countryside Act 1981 

92 Grant of certain licences under Wildlife and Countryside Act 1981 

(1) Section 16 of the Wildlife and Countryside Act 1981 (c.69) (power to grant licences) is 
amended as follows. 20 

(2) After subsection (8A) (inserted by section 10(2) of the 2009 Act) insert— 

“(8B) In this section, in the case of a licence under any of subsections (1) to (4), so 
far as relating to the Scottish marine area, “the appropriate authority” means 
the Scottish Ministers.”. 

(3) In subsection (9) (meaning of appropriate authority), at the beginning insert “Except as 25 
provided by subsection (8B)”— 

(4) After subsection (9) insert— 

“(9ZA)The Scottish Ministers may by direction delegate their power to grant licences 
in relation to the Scottish marine area under any of subsections (1) to (4) to 
Scottish Natural Heritage. 30 

(9ZB) Delegation under subsection (9ZA) may be— 

(a) in relation to a specific case,  

(b) in relation to specific species of animal,  

(c) in relation to a particular type of licence, 

(d) in relation to a particular area. 35 

(9ZC) A direction under subsection (9ZA) must be in writing.”.  

(5) After subsection (12) (inserted by section 10(4) of the 2009 Act), add— 

“(13) In this section, the “Scottish marine area” has the meaning given by section 
1(1) of the Marine (Scotland) Act 2009 (asp 00).”. 
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Penalties in regulations implementing Habitats Directive 

93 Penalties in regulations implementing the Habitats Directive for the Scottish 
marine area  

Regulations under section 2(2) of the European Communities Act 1972 (c.68) for the 
purpose of implementing the Habitats Directive in relation to the Scottish marine area 5 
may, despite paragraph 1(1)(d) of Schedule 2 to that Act (which limits the penalties 
which may be imposed for criminal offences), create offences punishable— 

(a) on summary conviction, with a fine not exceeding £50,000,  

(b) on conviction on indictment, with an unlimited fine. 

 
Interpretation of Part 4 10 

94 Interpretation of Part 4 

In this Part— 

“animal” includes any egg, larva, pupa or other immature stage of an animal, 

“protected feature”, in relation to a Nature Conservation MPA or proposed Nature 
Conservation MPA, means any flora, fauna, habitat or feature which is sought to 15 
be conserved by the making of the order designating the area, 

“seashore” means— 

(a) the foreshore, that is to say, land which is covered and uncovered by the 
ordinary movement of the tide, and 

(b) any land, whether or not covered intermittently by water, which is in 20 
apparent continuity (determined by reference to the physical characteristics 
of the land) with the foreshore, as far landward as any natural or artificial 
break in that continuity, 

“stated conservation objectives” for a Nature Conservation MPA means the 
conservation objectives stated (in the designation order designating the area) as 25 
the conservation objectives for the area, 

“stated preservation objectives” for a Historic MPA means the preservation 
objectives stated (in the designation order designating the area) as the preservation 
objectives for the area,  

“stated purpose” for a Demonstration and Research MPA means a purpose stated 30 
(in the designation order designating the area) as a purpose for which the order is 
made, 

“urgent marine conservation order” is to be construed in accordance with section 
77 (being a marine conservation order made in accordance with that section, 
instead of section 76), 35 

“vehicle” includes— 

(a) a bicycle and other non-motorised form of transport, 

(b) hovercraft, 

“vessel” includes— 

(a) hovercraft, 40 
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(b) aircraft capable of landing on water, 

(c) any other craft capable of travelling on, in or under water, whether or not 
capable of carrying any person. 

 

PART 5 

CONSERVATION OF SEALS 5 

Offence: killing, injuring or taking seals 

95 Offence: killing, injuring or taking seals 

Killing, injuring or taking a live seal (intentionally or recklessly) is an offence. 

 
96 Exceptions: alleviating suffering 

(1) It is not an offence under section 95 for a person to end a seal’s life humanely (or to 10 
injure a seal when attempting to do so) if— 

(a) it has been seriously disabled (otherwise than by the person’s unlawful conduct), 

(b) it has no reasonable chance of recovering, and 

(c) ending its life— 

(i) is the only satisfactory way to end its suffering, and 15 

(ii) is not detrimental to the maintenance of the population of any species of 
seal at a favourable conservation status in their natural range (within the 
meaning of Article 1(e) of the Habitats Directive). 

(2) It is not an offence under section 95 for a person to take a seal (or to kill or injure a seal 
when attempting to take it) if— 20 

(a) it has been disabled (otherwise than by the person’s unlawful conduct), 

(b) it is (or is to be) taken only in order to— 

(i) tend it with a view to releasing it after it has recovered, or 

(ii) release it after it has been tended, 

(c) it is (or is to be) taken in a manner and in circumstances unlikely to cause the seal 25 
to suffer unnecessarily, and 

(d) taking it— 

(i) is the only satisfactory way to help it to recover, and 

(ii) is not detrimental to the maintenance of the population of any species of 
seal at a favourable conservation status in their natural range (within the 30 
meaning of Article 1(e) of the Habitats Directive). 

(3) It is the duty of a person who kills, injures or takes a seal in a manner which is lawful by 
virtue of this section to report the matter to the Scottish Ministers as soon as reasonably 
practical after doing so. 

(4) Failure to comply with the reporting duty is an offence. 35 
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97 Exceptions: licensed activity 

It is not an offence under section 95— 

(a) to kill or take a seal in accordance with a seal licence, 

(b) to take a seal in order to, or to injure a seal when attempting to, kill it in 
accordance with a seal licence, 5 

(c) to kill or injure a seal when attempting to take it in accordance with a seal licence, 
or 

(d) to do anything in accordance with a licence granted under regulation 44 of the 
Conservation (Natural Habitats, &c.) Regulations. 

 
Seal licences 10 

98 Seal licences 

(1) The Scottish Ministers may grant a licence (a “seal licence”) authorising the killing or 
taking of seals— 

(a) for scientific, research or educational purposes, 

(b) to conserve natural habitats, 15 

(c) to conserve seals or other wild animals (including wild birds) or wild plants, 

(d) in connection with the introduction of seals, other wild animals (including wild 
birds) or wild plants to particular areas, 

(e) to protect a zoological or botanical collection, 

(ea) to protect the health and welfare of farmed fish, 20 

(f) to prevent serious damage to fisheries or fish farms, 

(g) to prevent the spread of disease among seals or other animals (including birds) or 
plants, 

(h) to preserve public health or public safety, or 

(i) for other imperative reasons of overriding public interest, including those of a 25 
social or economic nature and beneficial consequences of primary importance for 
the environment. 

(2) Before granting a seal licence under subsection (1)(f), the Scottish Ministers must have 
regard to any information they have about— 

(a) damage which seals have already done to the fishery or fish farm concerned or to 30 
any other fishery or fish farm which is in the vicinity of, or which is of a similar 
type to, the fishery or fish farm concerned, and 

(b) the effectiveness of non-lethal alternative methods of preventing seal damage to 
the fishery or fish farm concerned or to any other fishery or fish farm which is in 
the vicinity of, or which is of a similar type to, the fishery or fish farm concerned. 35 

(3) The Scottish Ministers may require an applicant for a seal licence under subsection 
(1)(f) to provide them with such information about the matters mentioned in paragraphs 
(a) or (b) of subsection (2) as they reasonably require for the purposes of assisting them 
to decide whether to grant the seal licence. 
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99 Methods of killing or taking seals under seal licence 

(1) A seal licence must specify the method which the licensee must use to kill or take seals. 

(1A) The Scottish Ministers must not grant a seal licence authorising a person to kill seals by 
shooting unless they are satisfied that the person has adequate skills and experience in 
using firearms. 5 

(2) A seal licence must not authorise a person to do anything which would contravene 
regulation 41 of the Conservation (Natural Habitats, &c.) Regulations. 

This subsection does not restrict the things for which a licence may be granted under 
regulation 44 of those Regulations. 

 
100 Seal licence conditions 10 

(1) A seal licence must impose conditions— 

(a) specifying the maximum number of seals which may be killed or taken, and 

(b) specifying steps which must be taken in relation to any seal injured when 
attempting to kill or take it in accordance with the seal licence in order to reduce 
the risk of it suffering unnecessarily. 15 

(1A) A seal licence which authorises the killing of seals by shooting must impose 
conditions— 

(a) specifying the type of firearm which must be used, 

(b) specifying the weather conditions in which a person may attempt to shoot a seal, 

(c) specifying how close a person must be to a seal before attempting to shoot it, 20 

(d) prohibiting a person from attempting to shoot a seal from an unstable platform, 
and 

(e) about the recovery of carcases. 

(2) A seal licence may impose other conditions. 

(3) Conditions may, for example, specify— 25 

(a) the area in which seals may be killed or taken, 

(b) the species of seal which may be killed or taken, 

(c) the circumstances in which seals may be killed or taken, 

(d) any period during which seals may not be killed or taken, for example, when 
females of the species of seal for which the licence has been issued are likely to be 30 
in an advanced stage of pregnancy or have dependent pups. 

(4) Failure to comply with a condition imposed is an offence. 

(5) In any proceedings for such an offence, it is a defence for the person charged to prove 
that the person took all reasonable precautions and exercised all due diligence to avoid 
the commission of the offence. 35 

 
100A Seal licence reports 

(1) A person to whom a seal licence is granted must send a seal licence report to the 
Scottish Ministers within 10 days of the end of each reporting period. 

(2) A seal licence report is a report which— 
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(a) states how many seals have, during the reporting period concerned, been— 

(i) killed in accordance with the seal licence, 

(ii) taken in accordance with the seal licence, 

(iii) killed when attempting to take them in accordance with the seal licence, 

(iv) injured when attempting to kill or take them in accordance with the seal 5 
licence, or 

(b) where no seals have been so killed, taken or injured during the reporting period 
concerned, states that fact. 

(3) A reporting period is— 

(a) in the case of a seal licence which has effect for 3 months or longer— 10 

(i) each period of 3 months following the granting of the seal licence, and 

(ii) any shorter period beginning at the end of such a 3 month period and 
ending when the seal licence is revoked or otherwise ceases to have effect, 

(b) in the case of a seal licence which has effect for fewer than 3 months, the period 
for which the seal licence has effect. 15 

(4) Failure, without reasonable excuse, to send a seal licence report in accordance with 
subsection (1) is an offence. 

 
101 Variation or revocation of seal licence 

A seal licence may be varied or revoked at any time. 

 
102 Seal licence fees 20 

(1) The Scottish Ministers may require an application for a seal licence or a variation of a 
seal licence to be accompanied by such fee as may be determined by, or in accordance 
with, regulations made by them. 

(2) Regulations may provide for different fees for different descriptions of applications. 

 
103 Consultation and consent 25 

(1) The Scottish Ministers must consult the Natural Environment Research Council before 
granting or varying a seal licence. 

(2) The Scottish Ministers must obtain the consent of Scottish Natural Heritage before 
granting or varying a seal licence authorising the killing or taking of seals in a protected 
area for a purpose mentioned in any of paragraphs (b) to (e) of section 98. 30 

“protected area” means— 

(a) a Nature Conservation MPA, 

(b) a Demonstration and Research MPA, 

(c) a Historic MPA, 

(d)  a site of special scientific interest, 35 

(e) an area in respect of which a nature conservation order or land management order 
made under Part 2 of the Nature Conservation (Scotland) Act 2004 (asp 6) has 
effect, 
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(f) a nature reserve (within the meaning of Part 3 of the National Parks and Access to 

the Countryside Act 1949 (c.97)), or 

(g) a European site (within the meaning of regulation 10 of the Conservation (Natural 
Habitats, &c.) Regulations). 

 
Protection at haul-out sites 5 

103A Offence: harassment at haul-out sites 

Harassing a seal (intentionally or recklessly) at a haul-out site is an offence. 

“haul-out site” means any place which the Scottish Ministers, after consulting the 
Natural Environment Research Council, by order designate as such for the purposes of 
this section. 10 

 
Seal conservation areas 

104 Seal conservation areas 

(1) The Scottish Ministers may designate an area as a “seal conservation area” where they 
consider it necessary to do so in order to ensure the proper conservation of seals. 

(2) The Scottish Ministers must consult the Natural Environment Research Council before 15 
designating a seal conservation area. 

(3) The Scottish Ministers must— 

(a) publish a designation in a manner which they consider most likely to bring the 
proposal to the attention of persons likely to be affected by it, 

(b) make a copy of a designation available for inspection at one of their offices at all 20 
reasonable hours, and 

(c) provide a copy of a designation to any person who requests one. 

(4) The Scottish Ministers may charge a fee, not exceeding their expenses, for providing a 
copy under subsection (3)(c). 

 
105 Effect of seal conservation area status: licensing decisions 25 

The Scottish Ministers must not grant a seal licence authorising the killing or taking of 
seals in a seal conservation area unless they are satisfied— 

(a) that there is no satisfactory alternative way of achieving the purpose for which the 
licence is granted, and 

(b) that the killing or taking authorised by the licence will not be detrimental to the 30 
maintenance of the population of any species of seal at a favourable conservation 
status in their natural range (within the meaning of Article 1(e) of the Habitats 
Directive). 

 
Authorisations to enter land 

106 Power to enter land to obtain information about seals 35 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise any person to enter any land to obtain information about seals in order to 
enable or assist the Scottish Ministers to perform their functions under this Part. 
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(2) Before granting such an authorisation, the Scottish Ministers must give notice to the 
occupier of the land setting out their intention to do so. 

(3) An authorisation must specify— 

(a) the land to be entered, and 

(b) the period (of no more than 8 weeks) during which the land may be entered. 5 

(4) An authorisation may be conditional. 

 
107 Power to enter land to protect fisheries or fish farms from seals 

(1) The Scottish Ministers may, after consulting the Natural Environment Research Council, 
authorise a person to enter land in order to kill or take seals in accordance with a seal 
licence granted for the purpose of preventing them from causing serious damage to 10 
fisheries or fish farms. 

(2) Before granting such an authorisation, the Scottish Ministers must— 

(a) give notice to the occupier of the land— 

(i) setting out their intention to grant the authorisation, and 

(ii) informing the occupier of the right to make representations to the Scottish 15 
Ministers within 28 days of the notice, and 

(b) have regard to any timeous representations made by the occupier. 

(3) An authorisation must specify— 

(a) the land to be entered, and 

(b) the period (of no more than 8 weeks) during which the land may be entered, and 20 

(c) the number and species of seals that may be killed or taken. 

(4) An authorisation may be conditional. 

(5) Any seals killed or taken in pursuance of an authorisation belong to the Scottish 
Ministers (and may be disposed of as they think fit). 

 
108 Duty to notify occupier 25 

(1) The duty to notify an occupier under section 106(2) or 107(2)(a) may be fulfilled— 

(a) by hand delivering the notice to the occupier, 

(b) by sending the notice, by first class post or by a registered or recorded delivery 
postal service, in an envelope addressed to the occupier at— 

(i) where sent to an individual, the individual’s principal place of business or 30 
usual or last known abode, 

(ii) where sent to a body corporate, the body’s registered or principal office, or 

(iii) in any other case, the occupier’s last known address, 

(c) by sending the notice to the occupier in some other way (including by email, fax 
or other electronic means)— 35 

(i) which is legible and capable of being used for subsequent reference, and 

(ii) which the sender reasonably considers likely to cause it to be delivered on 
the same or next day, or 
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(d) where the occupier’s name or address cannot be ascertained after reasonable 

enquiry— 

(i) by hand delivering the notice to a responsible person on the land 
concerned, or 

(ii) by fixing the notice to a conspicuous object on the land concerned. 5 

(2) A notice is, unless the contrary is proved, to be treated as having been given— 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, 

(c) where sent in a way described in subsection (1)(c), on the day after it is sent, or 10 

(d) where fixed to an object, on the day it is so fixed. 

 
109 Duty to produce authority 

A person doing anything authorised under section 106 or 107 must produce evidence of 
the person’s authority if asked to do so. 

 
110 Obstructing an authorised person 15 

Preventing or obstructing a person from doing anything which the person is authorised 
to do under section 106 or 107 (intentionally or recklessly) is an offence. 

 
Supplementary 

111 Advice on seal population 

The Scottish Ministers must have regard to any advice about the management of seal 20 
populations which is given to them by the Natural Environment Research Council. 

 
112 Police powers: search and seizure 

A constable may stop any person who the constable suspects with reasonable cause of 
committing an offence under this Part and may— 

(a) without warrant, search any vehicle or vessel which the constable reasonably 25 
believes to have been used in connection with the commission of the offence, 

(b) seize any seal, seal skin or other thing liable to be forfeited under section 113. 

 
113 Forfeiture 

The court by which a person is convicted of an offence under this Part may order the 
forfeiture of— 30 

(a) any seal or seal skin in respect of which the offence was committed, or 

(b) any thing which the person possessed or controlled at the time of the offence 
which was capable of being used in connection with the offence. 
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114 Penalties 

(1) A person guilty of an offence under section 95 or 103A is liable, on summary 
conviction, to imprisonment for a term not exceeding 6 months or to a fine not 
exceeding level 5 on the standard scale, or to both. 

(2) A person guilty of an offence under section 96(4) is liable, on summary conviction, to a 5 
fine not exceeding level 4 on the standard scale. 

(3) A person guilty of an offence under section 100(4) or 100A(3) is liable, on summary 
conviction, to imprisonment for a term not exceeding 3 months or to a fine not 
exceeding level 5 on the standard scale, or to both. 

(4) A person guilty of an offence under section 110 is liable, on summary conviction, to a 10 
fine not exceeding level 4 on the standard scale. 

 
114A Duty to review seal licensing regime 

(1) The Scottish Ministers must review and publish a report on the operation of the seal 
licensing regime— 

(a) within 5 years of section 98 coming into force, and 15 

(b) within each subsequent period of 5 years beginning with the publication of a 
report. 

(2) When carrying out a review, the Scottish Ministers must— 

(a) have regard to such scientific evidence on seal biology, welfare and behaviour, 
and on such other matters, as they consider relevant, and 20 

(b) consult the Natural Environment Research Council and such other persons as they 
consider appropriate. 

(3) The Scottish Ministers must have regard to their most recent report when performing 
functions under the seal licensing regime. 

(4) In this section, “seal licensing regime” means the provisions of this Part relating to seal 25 
licences. 

 
115 Repeal 

The Conservation of Seals Act 1970 (c.30) is repealed. 

 

PART 6 

COMMON ENFORCEMENT POWERS ETC.: LICENSING AND MARINE PROTECTION ETC. 30 

Powers of marine enforcement officers 

116 Enforcement of marine licensing regime 

(1) For the purposes of enforcing Part 3 a marine enforcement officer has— 

(a) the common enforcement powers conferred by this Act, 

(b) the power conferred by section 135 (to require information relating to certain 35 
substances and objects). 
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(2) Subject to subsection (3), the powers which a marine enforcement officer has for the 

purposes of enforcing Part 3 may be exercised in the Scottish marine area and in any 
other part of Scotland. 

(3) Those powers may not be exercised in relation to any British warship. 

(4) In this section and section 117, “British warship” means a ship belonging to Her 5 
Majesty and forming part of Her Majesty’s armed forces. 

 
117 Enforcement of marine protection and nature conservation legislation 

(1) For the purposes of enforcing the marine protection and nature conservation legislation, 
a marine enforcement officer has the common enforcement powers conferred by this 
Act. 10 

(2) In this section, “the marine protection and nature conservation legislation” means— 

(a) marine conservation orders, 

(b) sections 83, 84, 95, 100(4) and 103A, 

(c) sections 1, 5 to 7, 9, 11, 13, 14 and 14A of the Wildlife and the Countryside Act 
1981 (c.69), 15 

(d) regulations 39, 41 and 43 of the Conservation (Natural Habitats, &c.) Regulations, 

(e) any byelaws made by virtue of regulation 36 of those Regulations. 

(3) Subject to subsections (4) and (5), the powers which a marine enforcement officer has 
for the purposes of enforcing the marine protection and nature conservation legislation 
may be exercised in the Scottish marine area and in any other part of Scotland. 20 

(4) The powers which a marine enforcement officer has for the purposes of enforcing the 
marine protection and nature conservation legislation may not be exercised in relation to 
a British warship. 

(5) Any of those powers may also not be exercised in relation to any vessel mentioned in 
subsection (6) unless, in the case of a third country vessel (other than a vessel falling 25 
within paragraph (b) or (c) of that subsection), the United Kingdom is entitled under 
international law to exercise those powers without the consent of the flag state. 

(6) The vessels are— 

(a) a third country vessel, 

(b) a warship that is being used by the government of a State other than the United 30 
Kingdom, 

(c) any other vessel that is being used by such a government for any non-commercial 
purpose. 

(7) In this section— 

“flag state”, in relation to a vessel, is the State whose flag the vessel is flying or is 35 
entitled to fly, 

“third country vessel” means a vessel which— 

(a) is flying the flag of, or is registered in, any State or territory (other than 
Gibraltar) which is not a member State, and 

(b) is not registered in a member State, 40 

“vessel” does not include aircraft. 
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The common enforcement powers 

118 The “common enforcement powers” 

In this Part, the “common enforcement powers” means the powers under sections 119 to 
134. 

 
Common enforcement powers of entry, search and seizure 5 

119 Power to board and inspect vessels and marine installations 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may at any time board and inspect a vessel or marine installation. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 10 

(2) For the purposes of exercising the power conferred by subsection (1), the officer may 
require a vessel or marine installation— 

(a) to stop, 

(b) to do anything else that will facilitate the boarding of that or any other vessel or 
marine installation. 15 

(3) A marine enforcement officer who has boarded a vessel or marine installation may, for 
the purposes of disembarking from the vessel or installation, require that or any other 
vessel or marine installation— 

(a) to stop, 

(b) to do anything else that will enable the officer, and any person accompanying the 20 
officer, to disembark from the vessel or installation. 

(4) A marine enforcement officer may require any person on board a vessel or marine 
installation to afford such facilities and assistance with respect to matters under that 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by this section. 25 

 
120 Power to enter and inspect premises 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may enter and inspect any premises. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 30 

(2) The officer may exercise the power conferred by this section only at a reasonable time, 
unless it appears to the officer that there are grounds for suspecting that the purpose of 
entering the premises may be frustrated if the officer seeks to enter at a reasonable time. 

(3) A marine enforcement officer may require any person in or on the premises to afford 
such facilities and assistance with respect to matters under that person’s control as the 35 
officer considers would facilitate the exercise of the power conferred by this section. 

 
121 Power to enter and inspect vehicles 

(1) For the purposes of carrying out any relevant functions, a marine enforcement officer 
may at any time— 
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(a) enter and inspect any vehicle, 

(b) stop and detain any vehicle for the purposes of entering and inspecting it. 

This is subject to section 122 (which provides that a warrant is necessary to enter a 
dwelling). 

(2) Where a marine enforcement officer— 5 

(a) has stopped a vehicle under this section, and 

(b) considers that it would be impracticable to inspect the vehicle in the place where it 
has stopped, 

the officer may require the vehicle to be taken to such place as the officer directs to 
enable the vehicle to be inspected. 10 

(3) A marine enforcement officer may require— 

(a) any person travelling in a vehicle, 

(b) the registered keeper of a vehicle, 

to afford such facilities and assistance with respect to matters under that person’s control 
as the officer considers would facilitate the exercise of any power conferred by this 15 
section. 

(4) The powers conferred by this section may be exercised in any place (whether or not it is 
a place to which the public has access). 

(5) In this section “vehicle” does not include a vessel. 

 
122 Dwellings 20 

(1) A marine enforcement officer may not by virtue of section 119, 120 or 121 enter a 
dwelling unless a justice has issued a warrant authorising the officer to enter it. 

(2) A justice may issue such a warrant only if, on an application by the officer, the justice is 
satisfied— 

(a) that the officer has reasonable grounds for believing that there is material in the 25 
dwelling which for the purposes of carrying out any relevant functions the officer 
wishes to inspect, examine or seize, and 

(b) that any of the following conditions is satisfied— 

(i) that it is not practicable to communicate with any person entitled to grant 
entry to the dwelling, 30 

(ii) that it is not practicable to communicate with any person entitled to grant 
access to the material, 

(iii) that entry to the dwelling is unlikely to be granted unless a warrant is 
produced, 

(iv) the purposes of entry may be frustrated or seriously prejudiced unless a 35 
marine enforcement officer arriving at the dwelling can secure immediate 
entry to it. 

(3) Schedule 3 contains further provision about warrants issued under this section. 

 

1264



Marine (Scotland) Bill 75 
Part 6—Common enforcement powers etc.: licensing and marine protection etc. 
 
123 Powers of search, examination, etc. 

(1) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may— 

(a) search the relevant premises for any item, 

(b) examine anything that is in or on the relevant premises. 5 

(2) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may— 

(a) search or examine anything which appears to be in the person’s possession or 
control, 

(b) stop and detain the person for the purposes of such search or examination. 10 

(3) A marine enforcement officer may carry out any measurement or test of anything which 
the officer has power under this section to examine. 

(4) The power conferred by subsection (3) includes power to take a sample from any live 
animal or plant. 

(5) For the purposes of exercising any power conferred by this section, a marine 15 
enforcement officer may, so far as is reasonably necessary for the purpose, break open 
any container or other locked thing. 

(6) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under the 20 
person’s control as the officer considers would facilitate the exercise of any power 
conferred by this section. 

(7) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require the person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 25 
considers would facilitate the exercise in relation to that person of any power conferred 
by this section. 

(8) Nothing in this section confers any power to search a person. 

(9) The reference in subsection (1) to anything that is in or on the relevant premises 
includes a reference to— 30 

(a) anything that is attached to or otherwise forms part of the relevant premises, 

(b) anything that is controlled from the relevant premises. 

(10) In this section— 

“animal” includes any eggs, larvae, pupae or other immature stage of an animal, 

“item” includes— 35 

(a) any document or record (in whatever form it is held), 

(b) any animal or plant, 

“sample” means a sample of blood, tissue or other biological material. 

 
124 Power to require production of documents, etc. 

(1) This section applies where a marine enforcement officer is exercising a power of 40 
inspection conferred by section 119, 120 or 121. 
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(2) The officer may require any person in or on the relevant premises to produce any 

document or record that is in the person’s possession or control. 

(3) A reference in this section to the production of a document includes a reference to the 
production of— 

(a) a hard copy of information recorded otherwise than in hard copy form, 5 

(b) information in a form from which a hard copy can readily be obtained. 

(4) For the purposes of this section— 

(a) information is recorded in hard copy form if it is recorded in a paper copy or 
similar form capable of being read (and references to hard copy have a 
corresponding meaning), 10 

(b) information can be read only if— 

(i) it can be read with the naked eye, 

(ii) to the extent that it consists of images (for example photographs, pictures, 
maps, plans or drawings), it can be seen with the naked eye. 

 
125 Powers of seizure, etc. 15 

(1) A marine enforcement officer who is exercising a power of inspection conferred by 
section 119, 120 or 121 may— 

(a) seize and detain or remove any item found on the relevant premises, 

(b) take copies of or extracts from any document or record found on the relevant 
premises. 20 

(2) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may seize and detain or remove any item 
which appears to be in the person’s possession or control. 

(3) A marine enforcement officer to whom any document or record has been produced in 
accordance with a requirement imposed under section 124(2) may— 25 

(a) seize and detain or remove the document or record, 

(b) take copies or extracts from the document or record. 

In this subsection, “document” includes anything falling within paragraph (a) or (b) of 
section 124(3). 

(4) The powers conferred by this section may be exercised only— 30 

(a) for the purposes of determining whether a relevant offence has been committed, or 

(b) in relation to an item which a marine enforcement officer reasonably believes to 
be evidence of the commission of a relevant offence. 

(5) Subject to subsection (6), a marine enforcement officer who is exercising a power of 
inspection conferred by section 119, 120 or 121 may not remove from the relevant 35 
premises any item which is required by law to be kept on the relevant premises. 

(6) A marine enforcement officer may remove such an item from a vessel while it is being 
detained in a port. 

(7) Nothing in this section confers power on a marine enforcement officer to seize an item 
which the officer has reasonable grounds to believe would in legal proceedings be 40 
protected from disclosure on grounds of confidentiality of communications. 
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126 Further provision about seizure 

(1) Where— 

(a) any items which a marine enforcement officer wishes to seize and remove are in a 
container, and 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 5 
the items if they remained in the container for that purpose, 

any power to seize and remove the items conferred by section 125 includes power to 
seize and remove the container. 

(2) Where— 

(a) any items which a marine enforcement officer wishes to seize and remove are not 10 
in a container, and 

(b) the officer reasonably considers that it would facilitate the seizure and removal of 
the items if they were placed in a container suitable for that purpose, 

the officer may require the items to be placed into such a container. 

(3) If, in the opinion of a marine enforcement officer, it is not for the time being practicable 15 
for the officer to seize and remove any item, the officer may require— 

(a) the person from whom the item is being seized, or 

(b) where the officer is exercising a power of inspection conferred by section 119, 
120 or 121, any person in or on the relevant premises, 

to secure that the item is not removed or otherwise interfered with until such time as the 20 
officer may seize and remove it. 

(4) Where a marine enforcement officer is exercising a power of inspection conferred by 
section 119, 120 or 121, the officer may require any person in or on the relevant 
premises to afford such facilities and assistance with respect to matters under that 
person’s control as the officer considers would facilitate the exercise of any power 25 
conferred by section 125 or this section. 

(4A) Where a marine enforcement officer reasonably believes that a person is or has been 
carrying on a relevant activity, the officer may require that person to afford such 
facilities and assistance with respect to matters under that person’s control as the officer 
considers would facilitate the exercise in relation to that person of any power conferred 30 
by section 125 or this section. 

(5) In Part 1 of Schedule 1 to the Criminal Justice and Police Act 2001 (c.16) (powers of 
seizure to which section 50 applies), after paragraph 73L (inserted by section 253(7) of 
the 2009 Act) insert— 

“Marine (Scotland) Act 2009 (asp 00) 35 

73M Each of the powers of seizure conferred by section 125(1) and (3) of the 
Marine (Scotland) Act 2009.”. 

 
127 Retention of seized items 

(1) This section applies to any item seized in the exercise of a power conferred by section 
125. 40 
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(2) The item may be retained so long as is necessary in all the circumstances and in 

particular— 

(a) for use as evidence at a trial for a relevant offence, 

(b) for forensic examination or for investigation in connection with a relevant 
offence. 5 

(3) No item may be retained for either of the purposes mentioned in subsection (2) if a 
photograph or a copy would be sufficient for that purpose. 

 
Miscellaneous and ancillary common enforcement powers 

128 Power to record evidence of offences 

(1) A marine enforcement officer may use any device for the purpose of taking visual 10 
images of anything which the officer believes is evidence of the commission of a 
relevant offence. 

(2) The power conferred by this section is exercisable in relation to anything that— 

(a) is in or on, 

(b) is attached to or otherwise forms part of, 15 

(c) is controlled from, 

any vessel, marine installation, premises or vehicle. 

(3) The officer may require any person in or on the vessel, marine installation, premises or 
vehicle to afford such facilities and assistance with respect to matters under the person’s 
control as the officer considers would facilitate the exercise of the power conferred by 20 
this section. 

 
129 Power to require name and address 

Where a marine enforcement officer reasonably believes that a person has committed a 
relevant offence, the officer may require the person to provide the person’s name and 
address. 25 

 
130 Power to require production of licence, etc. 

(1) Where a marine enforcement officer reasonably believes that— 

(a) a person is or has been carrying on a relevant activity, and 

(b) the person requires a licence or other authority to carry on the activity, 

the officer may require the person to produce the licence or other authority. 30 

(2) If the person is unable to produce the licence or other authority when required to do so, 
the person must produce it at such place, and within such period of time, as the officer 
may specify. 

 
131 Power to require attendance of certain persons 

(1) Where a marine enforcement officer has— 35 

(a) boarded a vessel or marine installation, 

(b) entered any premises, 
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for the purpose of carrying out any relevant functions, the officer may require the 
attendance of any of the persons mentioned in subsection (2). 

(2) The persons are— 

(a) the person who is for the time being in charge of the vessel or marine installation, 

(b) any other person who is on board the vessel or marine installation, 5 

(c) the owner or occupier of the premises,  

(d) any person who is on the premises. 

 
132 Power to direct vessel or marine installation to port 

(1) Where a marine enforcement officer— 

(a) considers that it would not be reasonably practicable to exercise a power which 10 
the officer wishes to exercise in relation to a vessel or marine installation without 
detaining it in a port, or 

(b) reasonably believes that— 

(i) a vessel or marine installation is itself evidence of the commission of a 
relevant offence, and 15 

(ii) the only reasonably practicable way to preserve the evidence is to detain 
the vessel or marine installation in a port, 

the officer may do any of the things in subsection (2). 

(2) The things are— 

(a) take, or arrange for another person to take, the vessel or marine installation and its 20 
crew to the port which appears to the officer to be the nearest convenient port, 

(b) require the person who is for the time being in charge of the vessel or marine 
installation to take it and its crew to that port. 

(3) When the vessel or marine installation has been taken to a port, the officer may— 

(a) detain it there, 25 

(b) require the person for the time being in charge of it to do so. 

(4) A marine enforcement officer who detains a vessel or marine installation under this 
section must serve a notice on the person who is for the time being in charge of it. 

(5) The notice must state that the vessel or marine installation is to be detained until the 
notice is withdrawn. 30 

(6) A notice served under subsection (4) may be withdrawn by service of a further notice 
signed by any marine enforcement officer. 

 
133 Assistance, etc. 

(1) To assist in carrying out any relevant functions, a marine enforcement officer may 
bring— 35 

(a) any other person, 

(b) any equipment or materials. 
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(2) A person who is brought by a marine enforcement officer to provide assistance may 

exercise any powers conferred by this Act which the officer may exercise, but only 
under the supervision or direction of the officer. 

 
134 Power to use reasonable force 

(1) A marine enforcement officer may use reasonable force, if necessary, in the exercise of 5 
any power conferred by this Act. 

(2) A person assisting a marine enforcement officer under section 133 may use reasonable 
force, if necessary, in the exercise of any power conferred by this Act. 

 
Licensing: further enforcement powers 

135 Power to require information relating to certain substances and objects 10 

(1) A marine enforcement officer may require any person— 

(a) to give details of any substance or objects on board a vehicle, vessel, aircraft or 
marine structure, 

(b) to give information concerning any substances or objects lost from a vehicle, 
vessel, aircraft or marine structure. 15 

(2) A statement made by a person in response to a requirement made under this section may 
not be used against the person in criminal proceedings in which the person is charged 
with an offence to which this subsection applies. 

(3) Subsection (2) applies to any offence other than an offence under section 44(2) of the 
Criminal Law (Consolidation) (Scotland) Act 1995 (c.39) (statements made otherwise 20 
than on oath). 

(4) In this section, “vessel” has the same meaning as in section 55(1). 

 
Duties of marine enforcement officers 

136 Duty to provide evidence of authority where a person is present 

(1) Where one or more persons are present at the time a marine enforcement officer intends 25 
to exercise a power conferred by this Part, the officer may exercise the power only after 
complying with subsection (2) or, as the case may be, (3). 

(2) Where one person is present at that time, the officer must produce to the person 
evidence that the officer is authorised to exercise the power. 

(3) Where more than one person is present at that time, the officer must produce such 30 
evidence to the person who appears to the officer to have the greatest interest of those 
present in the exercise of the power, and is not required to produce it to any other person 
present. 

 
137 Duty to state name and purpose, etc. 

(1) Before exercising any power conferred by this Part, a marine enforcement officer must 35 
if requested to do so give the information mentioned in subsection (3). 

(2) Before exercising any power conferred by this Part, any person assisting a marine 
enforcement officer by virtue of section 133 must, if requested to do so, give the 
information mentioned in paragraph (b) and (c) of subsection (3). 
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(3) The information is— 

(a) the person’s name, 

(b) the power the person is proposing to exercise, 

(c) the grounds for proposing to do so. 

(4) A person may exercise a power conferred by this Part only if the person complies with 5 
the duty imposed by subsection (1) or (as the case may be) that imposed by subsection 
(2). 

 
137A Disapplication of sections 136 and 137 in relation to dwellings 

Sections 136 and 137 do not apply as regards the exercise by a marine enforcement 
officer of any power conferred by this Part in relation to entry to a dwelling.  (Schedule 10 
3 makes specific provision in relation to the exercise of warrants under section 122 
authorising a marine enforcement officer to enter a dwelling, in particular in paragraphs 
6 to 9). 

 
Liability of marine enforcement officers 

138 Liability of marine enforcement officers 15 

(1) A person mentioned in subsection (2) is not to be liable in any civil or criminal 
proceedings for anything done (or omitted to be done) in or in connection with the 
discharge or purported discharge of the person’s functions under this Act. 

(2) The persons are— 

(a) any marine enforcement officer, 20 

(b) any person assisting a marine enforcement officer by virtue of section 133. 

(3) Subsection (1) does not apply— 

(a) if the act or omission is shown to have been in bad faith, 

(aa) if the act was carried out without reasonable skill or care, 

(b) if there were no reasonable grounds for the act or omission, 25 

(c) so as to prevent an award of damages in respect of the act or omission on the 
ground that it was unlawful as a result of section 6(1) of the Human Rights Act 
1998 (c.42) (acts of public authorities incompatible with Convention rights). 

 
Offences in relation to marine enforcement officers 

139 Offences in relation to marine enforcement officers 30 

(1) A person commits an offence if the person— 

(a) fails without reasonable excuse to comply with a requirement reasonably made, or 
a direction reasonably given, by a marine enforcement officer in the exercise of 
any power conferred by the Act, 

(b) prevents any other person from complying with any such requirement or direction. 35 
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(2) But a person does not commit an offence by reason of a failure to comply with a 

requirement under section 130(1) (to produce a licence or other authority for the 
carrying on of a relevant activity) if the person complies with section 130(2) (production 
of licence or other authority at a place and within a period specified by the marine 
enforcement officer). 5 

(3) A person who provides information in pursuance of a requirement reasonably made by a 
marine enforcement officer in the exercise of the power conferred by section 135 
(requiring information relating to certain substances or objects) commits an offence if— 

(a) the information is false in a material particular and the person— 

(i) knows that it is, 10 

(ii) is reckless as to whether it is, 

(b) the person intentionally fails to disclose any material particular. 

(4) A person who intentionally obstructs a marine enforcement officer in the performance of 
any of the officer’s functions under this Act commits an offence. 

(5) A person who assaults a marine enforcement officer in the performance of any of the 15 
officer’s functions under this Act commits an offence. 

(6) A person who, with intent to deceive, falsely pretends to be a marine enforcement 
officer commits an offence. 

(7) A person who is guilty of an offence under subsection (1), (3) or (6) is liable— 

(a) on summary conviction, to a fine not exceeding the statutory maximum, 20 

(b) on conviction on indictment, to a fine. 

(8) A person who is guilty of an offence under subsection (4) is liable on summary 
conviction to a fine not exceeding £20,000. 

(9) A person who is guilty of an offence under subsection (5) is liable on summary 
conviction to a fine not exceeding £50,000. 25 

(10) In this section, any reference to a marine enforcement officer includes a reference to a 
person assisting a marine enforcement officer by virtue of section 133. 

 
General 

140 General 

The powers conferred on a marine enforcement officer by this Part are without prejudice 30 
to any powers exercisable by the officer apart from the Part. 

 
Interpretation of Part 6 

141 Interpretation of Part 6 

(1) In this Part— 

“justice” means a sheriff, stipendiary magistrate or justice of the peace, 35 

“marine enforcement officer” means a person appointed as such an officer by the 
Scottish Ministers, 

“premises” includes land, but does not include any vehicle, vessel or marine 
installation, 
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“relevant activity” in relation to a marine enforcement officer, means any activity 
in respect of which the officer has functions, 

“relevant function” in relation to a marine enforcement officer, means any 
function of the officer, 

“relevant offence” in relation to such an officer, means any offence in respect of 5 
which the officer has functions, 

“the relevant premises”, in relation to such an officer exercising a power of 
inspection conferred by section 119, 120 or 121, means the vessel, marine 
installation, premises or vehicle in relation to which the power is being exercised. 

(2) In this Part, except where otherwise provided, any reference to a vessel includes a 10 
reference to— 

(a) any ship or boat or any other description of vessel used in navigation,  

(b) any hovercraft, submersible craft or other floating craft, 

(c) any aircraft, 

but does not include a reference to anything that permanently rests on, or is permanently 15 
attached to, the seabed. 

 
PART 6A 

SEA FISHERIES 

141A Extension of modifications relating to Sea Fish (Conservation) Act 1967 

(1) The modifications to the Sea Fish (Conservation) Act 1967 (c.84) made by Chapter 1 of 20 
Part 7 of, and Schedules 15 and 22 to, the 2009 Act, except those mentioned in 
subsection (2), extend to Scotland. 

(2) The modifications made by sections 194(4) and (5), 196 and 198(3) of, and paragraph 
1(4) of Schedule 15 to, the 2009 Act do not extend to Scotland. 

 
141B Modification of section 22A of Sea Fish (Conservation) Act 1967 25 

(1) Section 22A (application to Scotland) of the Sea Fish (Conservation) Act 1967 is 
modified as follows. 

(2) In subsection (2) after “sections” insert “1(3B) and (9), 5(8),”. 

(3) After subsection (2) insert— 

“(2A) In section 1— 30 

(a) for subsections (3) and (3A) substitute— 

“(3B) Sea fish of any description which do not meet the requirements as to 
size prescribed in relation to sea fish of that description by an order of 
the Scottish Ministers must not be carried, whether within or outside 
the Scottish zone, on a Scottish fishing boat; and an order under this 35 
subsection may prohibit the carrying by a relevant British fishing boat 
or a foreign vessel in the Scottish zone of sea fish of any description 
prescribed by the order which do not meet the requirements as to size 
so prescribed in relation to sea fish of that description.”, 

(b) in subsection (8) for “(3)” substitute “(3B)”, 40 
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(c) for subsection (9) substitute— 

“(9) In this section— 

“foreign vessel” means any vessel other than a relevant British 
fishing boat or a Scottish fishing boat, 

“relevant British fishing boat” means a vessel, other than a 5 
Scottish fishing boat, which— 

(a) is registered in the United Kingdom under Part 2 of the 
Merchant Shipping Act 1995 (c.21), or 

(b) is owned wholly by persons qualified to own British 
ships for the purposes of that Part of that Act.”. 10 

(2B) In section 3— 

(a) in subsection (2A) for “adjacent to England and Wales” substitute “of 
the United Kingdom adjacent to Scotland”, 

(b) for subsection (2B) substitute— 

“(2B) In subsection (2A) above— 15 

(a) the Scottish Ministers are “the appropriate national authority”, 

(b) the boundaries between the parts of the territorial sea of the 
United Kingdom adjacent to Scotland and the parts not so 
adjacent are to be determined by reference to an Order in 
Council made under section 126(2) of the Scotland Act 1998 20 
(c.46) to the extent that the Order in Council is expressed to 
apply for the purposes of that Act.”. 

(4) For subsection (6) substitute— 

“(6) In section 5— 

(a) in subsection (1), for “appropriate national authority” substitute “Scottish 25 
Ministers”, 

(b) for subsection (8) substitute— 

“(8) An order under this section may make provision— 

(a) applying to Scottish fishing boats whether within or outside the 
Scottish zone, 30 

(b) in any other case, applying to fishing boats within the Scottish 
zone.”.

(5) After subsection (9) insert— 

“(9A) In section 11(1)(a), for “4(3), (6) or (9A)” substitute “4(3) or (6)”. 

 
141C Modifications relating to Sea Fisheries (Shellfish) Act 1967: orders as to fisheries 35 

for shellfish 

(1) In section 1 of the Sea Fisheries (Shellfish) Act 1967 (c.83) (“the 1967 Act”) (power to 
make orders as to fisheries for shellfish), omit subsection (4). 

(2) The modifications made to that section by section 203 of the 2009 Act (variation etc. of 
orders as a result of development) extend to Scotland. 40 
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(3) In paragraph 6 of schedule 1 to the 1967 Act— 

(a) the existing provision is renumbered as sub-paragraph (1), and 

(b) after that sub-paragraph insert— 

“(2) Where the proposed order relates to any portion of the sea shore belonging to 
Her Majesty in right of the Crown, the appropriate Minister must also have 5 
regard to the powers and duties of the Crown Estate Commissioners under the 
Crown Estate Act 1961 (c.55).”. 

 
141D Further modifications relating to Sea Fisheries (Shellfish) Act 1967 

(1) The modifications to the Sea Fisheries (Shellfish) Act 1967 (c.83) (“the 1967 Act”) 
made by the following provisions of the 2009 Act extend to Scotland— 10 

(a) section 204 (purposes for which tolls from regulated fisheries may be applied), 

(b) section 206 (liability of master, etc where vessel used in commission of offence), 

(c) section 207 (restrictions imposed by grantees in relation to regulated fisheries),  

(d) section 209 (register of licences in relation to regulated fisheries),  

(e) section 210 (protection of private shellfish beds),  15 

(f) section 211(1) and (3) (use of implements of fishing), 

(g) section 214 (power to appoint inspector before making orders as to fisheries for 
shellfish), 

(h) Part 5(A) of Schedule 22 (repeals). 

(2) In section 1 of the 1967 Act (power to make orders as to fisheries for shellfish), after 20 
subsection (14) insert— 

“(14A) Subsection (14) above has effect in relation to Scotland as if the reference to 
the Town and Country Planning Act 1990 were a reference to section 26 of the 
Town and Country Planning (Scotland) Act 1997 (c.8).”. 

(3) In section 7 of the 1967 Act (protection of fisheries), in subsection (4), for “level 3 on 25 
the standard scale” substitute “£50,000”. 

(4) The modifications to the 1967 Act made by section 214 (power to appoint inspector 
before making orders as to fisheries for shellfish) of the 2009 Act, other than those made 
by subsection (2)(b), extend to Scotland.  

(5) In paragraph 4(2) of Schedule 1 to the 1967 Act (provisions with respect to making 30 
orders as to fisheries for shellfish), for “The appropriate Minister shall” substitute “The 
Scottish Ministers may, and in the case of receiving an objection raising a material 
concern under paragraph 3 above, must”.”. 

 

PART 7 

GENERAL PROVISIONS 35 

142 Crown application 

(1) This Act binds the Crown and applies in relation to Crown land as it applies in relation 
to any other land. 
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(2) Nothing in Part 3 is to be taken as in any way affecting Her Majesty in her private 

capacity. 

(3) The modifications made by schedule 4 bind the Crown to the extent that the enactments 
modified bind the Crown.  

(4) No contravention by the Crown of any provision made by or under this Act makes the 5 
Crown criminally liable.  

(5) But the Court of Session may, on the application of the Scottish Ministers or any public 
body or office-holder having responsibility for enforcing the provision, declare unlawful 
any act or omission of the Crown which constitutes such a contravention. 

(6) Despite subsection (4), any provision made by or under the provisions of this Act 10 
applies to persons in the public service of the Crown as it applies to other persons.  

(7) For the purposes of subsection (1), “Crown land” means land an interest in which— 

(a) belongs to Her Majesty in right of the Crown or in right of Her private estates, 

(b) belongs to an office-holder in the Scottish Administration or a government 
department or is held in trust for Her Majesty for the purposes of the Scottish 15 
Administration or a government department. 

(8) In subsection (7)(a), the reference to Her Majesty’s private estates is to be construed in 
accordance with section 1 of the Crown Private Estates Act 1862 (c.37). 

 
143 Offences by bodies corporate 

(1) Where— 20 

(a) an offence under this Act has been committed by a body corporate or a Scottish 
partnership or other unincorporated association, 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of—  

(i) a relevant individual, or 25 

(ii) an individual purporting to act in the capacity of a relevant individual, 

the individual as well as the offender is guilty of the offence and is liable to be 
proceeded against and punished accordingly. 

(2) In subsection (1), “relevant individual” means—  

(a) in relation to a body corporate— 30 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, the members, 

(b) in relation to a Scottish partnership, a partner, 

(c) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 35 
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144 Ancillary provision 

(1) The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes, or in consequence, of, or for giving full effect to, this Act or any provision 
of it. 5 

(2) An order under this section may modify any enactment, instrument or document. 

 
145 Orders and regulations 

(1) Any power of the Scottish Ministers to make orders or regulations under this Act— 

(a) may be exercised so as to make different provision for different purposes, 

(b) includes power to make such incidental, consequential, supplemental, transitional, 10 
transitory or saving provision as the Scottish Ministers consider appropriate. 

(2) Any power of the Scottish Ministers to make orders or regulations under this Act must 
be exercised by statutory instrument. 

(3) But subsection (2) does not apply to an order made under section 58(1) (order 
designating a Nature Conservation MPA, a Demonstration and Research MPA or a 15 
Historic MPA). 

(4) A statutory instrument containing an order or regulations made under this Act (except an 
order made under section 148(1)) is (except where subsection (5) provides otherwise) 
subject to annulment in pursuance of a resolution of the Parliament. 

(5) A statutory instrument containing— 20 

(a) an order under section 3(4), 17(3) or 24(1), 

(b) regulations under section 25(1) or 29(1), 

(c) an order under section 37(1), 39(1) or 42(1),  

(d) regulations under section 52(1), 

(da) an order under section 85(2A), 25 

(e) an order under section 144(1) containing provisions which add to, replace or omit 
any part of the text of an Act, 

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Parliament. 

 
146 Interpretation: general 30 

(1) In this Act— 

“the 2009 Act” means the Marine and Coastal Access Act 2009 (c.23), 

“the Conservation (Natural Habitats, &c.) Regulations” means the Conservation 
(Natural Habitats, &c.) Regulations 1994 (S.I. 1994/2716), 

“European marine site” has the same meaning as in regulation 2(1) of the 35 
Conservation (Natural Habitats, &c.) Regulations,  

“fish farm” means a place where fish or shellfish (including any kind of 
crustacean or mollusc) are bred, reared or kept, 
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“the Habitats Directive” means Council Directive 92/43/EEC on the conservation 
of natural habitats and of wild fauna or flora (as amended from time to time), 

“marine installation” means any artificial island, installation or structure (other 
than a vessel), 

“marine structure” means a platform or other artificial structure at sea, other than 5 
a pipeline, 

“UK marine area” has the meaning given in section 42 of the 2009 Act, 

“the Wild Birds Directive” means Council Directive 79/409/EEC on the 
conservation of wild birds (as amended from time to time). 

(2) The expressions listed in schedule 5 are defined or otherwise explained for the purposes 10 
of this Act by the provisions indicated in the schedule. 

 
147 Consequential modifications 

Schedule 4 makes modifications consequential on the provisions of this Act. 

 
148 Commencement and short title 

(1) The provisions of this Act, except this section and sections 1, 2, 15, 55, 56, 57, 94, 118, 15 
141, 145 and 146, come into force on such day as the Scottish Ministers may by order 
appoint. 

(2) This Act may be cited as the Marine (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by sections 3(1) and 5(2))  

PREPARATION, ADOPTION ETC. OF MARINE PLANS OR ANY AMENDMENT  

 
Scottish Ministers to notify decision to prepare any marine plan 

1 (1) Where the Scottish Ministers decide to prepare a national marine plan they must, before 5 
beginning to prepare the plan, give notice of their intention to do so— 

(a) to any planning authority the district of which adjoins the Scottish marine area, 

(b) to the Secretary of State, 

(c) to the Department of the Environment in Northern Ireland. 

(2) Where the Scottish Ministers decide to prepare a regional marine plan they must, before 10 
beginning to prepare the plan, give notice of their intention to do so— 

(a) to any planning authority the district of which adjoins the Scottish marine region 
to which the plan is to apply, 

(b) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 15 
to England, to the Secretary of State, 

(c) where the Scottish marine region to which the plan is to apply adjoins the area of 
sea within the seaward limits of the territorial sea of the United Kingdom adjacent 
to Northern Ireland, to the Department of the Environment in Northern Ireland. 

(3) In this paragraph— 20 

 “adjacent to England” and “adjacent to Northern Ireland”, in relation to areas of 
sea within the seaward limits of the territorial sea of the United Kingdom, are to 
be construed in accordance with subsections (4) to (9) of section 322 of the 2009 
Act, 

“planning authority” and “the district” of a planning authority have the same 25 
meaning as in section 1(1) of the Town and Country Planning (Scotland) Act 1997 
(c.8). 

 
Interpretation 

2 In this schedule— 

“consultation draft” is to be read in accordance with paragraph 9, 30 

“interested persons” means— 

(a) any persons appearing to the Scottish Ministers to be likely to be interested 
in, or affected by, policies proposed to be included in the national marine 
plan or (as the case may be) the regional marine plan, 

(b) members of the general public, 35 

“SPP” means a statement of public participation under paragraph 4 and includes 
an SPP revised under paragraph 6. 
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Regional marine plans to be compatible with certain other plans 

3 (1) In preparing or amending a regional marine plan for a Scottish marine region (“area A”), 
the Scottish Ministers must take all reasonable steps to secure that the plan is compatible 
with any regional marine plan for any Scottish marine region which adjoins area A.  

(2) They must also take all reasonable steps to secure that any regional marine plan is 5 
compatible with the development plan for any area which adjoins area A.  

(3) In this paragraph, “development plan” is to be read in accordance with section 24 of the 
Town and Country Planning (Scotland) Act 1997. 

 
Statement of public participation 

4 (1) Before preparing a national marine plan or a regional marine plan, the Scottish Ministers 10 
must prepare and publish a statement of public participation in relation to each such 
category of plan (an “SPP”). 

(2) An SPP is a statement of the policies settled by the Scottish Ministers as to when 
consultation is likely to take place and with whom, its likely form, and the steps to be 
taken to involve the general public in the stages of preparation or review of the proposed 15 
national marine plan or (as the case may be) the proposed regional marine plan. 

(3) An SPP must invite the making of representations in accordance with it as to matters to 
be included in the proposed marine plan. 

(4) The Scottish Ministers must publish an SPP in such manner as they consider is most 
likely to bring it to the attention of interested persons. 20 

(5) The Scottish Ministers must take all reasonable steps to comply with an SPP. 

 
Further provision about content of an SPP 

5 (1) An SPP must include a proposed timetable.  

(2) The proposed timetable must include such provision as the Scottish Ministers consider 
reasonable for each of the following— 25 

(a) the preparation and publication of a consultation draft under paragraph 9, 

(b) the making of representations about the consultation draft,  

(c) the settling of the text of a national marine plan or (as the case may be) a regional 
marine plan with a view to adoption and publication under paragraph 14, 

(d) laying a draft of a proposed national marine plan before the Parliament under 30 
paragraph 13, 

(e) the adoption and publication of a national marine plan or (as the case may be) a 
regional marine plan under paragraph 14. 

(3) An SPP may include provision for or in connection with the holding of public meetings 
about a consultation draft. 35 

(4) An SPP must include provision about the making of— 

(a) representations in response to the invitation issued under paragraph 4(3) about the 
matters to be included in a proposed national marine plan or (as the case may be) 
a proposed regional marine plan, 

(b) representations under paragraph 10 about a consultation draft. 40 
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(5) Provision to be made under sub-paragraph (4) includes provision about— 

(a) the manner in which representations may be made, 

(b) the time within which representations must be made. 

 
Review and revision of an SPP 

6 (1) The Scottish Ministers must keep an SPP under review. 5 

(2) If at any time the Scottish Ministers consider it necessary or expedient to revise an SPP 
they must do so. 

(3) Where the Scottish Ministers revise an SPP they must publish the SPP as revised. 

 
Advice and assistance 

7 (1) In connection with the preparation of a national marine plan or (as the case may be) a 10 
regional marine plan, or of any proposals for any such plan, the Scottish Ministers may 
seek advice or assistance from any body or person in relation to any matter in which the 
body or person has particular expertise. 

(2) The steps that the Scottish Ministers may take for the purposes of facilitating the 
involvement of interested persons in— 15 

(a) the development of proposals for inclusion in a proposed national marine plan or 
regional marine plan,  

(b) consultation in connection with such proposals, 

include the convening of groups of persons for such purposes and in such manner as the 
Scottish Ministers consider appropriate. 20 

 
Matters to which Scottish Ministers to have regard in preparing marine plans 

8 (1) The matters to which the Scottish Ministers are to have regard in preparing— 

(a) a national marine plan include the matters in sub-paragraph (2), 

(b) a regional marine plan include the matters in sub-paragraph (3). 

(2) The matters, as regards a national marine plan, are— 25 

(za) the requirement under section 3A(1) for a national marine plan to be in conformity 
with any marine policy statement currently in effect for the Scottish marine area 
unless relevant considerations indicate otherwise, 

(a) the effect which any proposal for inclusion in the plan is likely to have on any 
area which adjoins the Scottish marine area,  30 

(b) the results of the review required by section 7, 

(c) the SPP relating to preparation of the plan, 

(d) any representations made in response to the invitation issued in pursuance of 
paragraph 4(3), 

(e) any advice received in pursuance of paragraph 7(1), 35 
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(f) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 

authority in connection with the management or use of the sea or the coast or of 
marine or coastal resources, in the Scottish marine area or in any adjoining or 
adjacent area in the United Kingdom or the UK marine area, 

(g) the powers and duties of the Crown Estate Commissioners under the Crown Estate 5 
Act 1961 (c.55), 

(h) such other matters as the Scottish Ministers consider relevant. 

(3) The matters, as regards a regional marine plan, are— 

(za) the requirement under section 3A(1) for a regional marine plan to be in 
conformity with any marine policy statement currently in effect for the Scottish 10 
marine area unless relevant considerations indicate otherwise, 

(a) the requirement under section 3A(2) for a regional marine plan to be in 
conformity with any national marine plan currently in effect, unless relevant 
considerations indicate otherwise,  

(b) the effect which any proposal for inclusion in the plan is likely to have on any 15 
area which adjoins the Scottish marine region to which the plan is to apply, 

(c) the results of the review required by section 7,  

(d) the SPP relating to the plan, 

(e) any representations made in response to the invitation issued in pursuance of 
paragraph 4(3), 20 

(f) any advice received under paragraph 7(1), 

(g) any plan (not falling within paragraph 3(1) or (2)) prepared by a public or local 
authority in connection with the management or use of the sea or the coast, or of 
marine or coastal resources, in the Scottish marine region to which the plan is to 
apply or in any adjoining or adjacent area in the United Kingdom or the UK 25 
marine area,  

(h) the powers and duties of the Crown Estate Commissioners under the Crown Estate 
Act 1961, 

(i) such other matters as Scottish Ministers consider relevant. 

 
Preparation and publication of a consultation draft 30 

9 (1) The Scottish Ministers must publish in such manner as they consider appropriate a draft 
containing their proposals for inclusion in a national marine plan or (as the case may be) 
a regional marine plan (a “consultation draft”). 

(2) The Scottish Ministers must also take such steps as they consider appropriate to secure 
that the proposals contained in a consultation draft are brought to the attention of 35 
interested persons. 

 
Representations about a consultation draft 

10 (1) Any person may make representations about a consultation draft. 

(2) Any such representations are to be made in accordance with the SPP applicable to the 
draft. 40 
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(3) If any representations are made about a consultation draft, the Scottish Ministers must 
consider them in the course of settling the text of the national marine plan or (as the case 
may be) the regional marine plan with a view to adoption and publication under 
paragraph 14. 

 
Independent investigation 5 

11 (1) Where the Scottish Ministers have published a consultation draft in accordance with 
paragraph 9, they must consider appointing an independent person to investigate the 
proposals contained in the draft and to report on them. 

(2) In deciding whether to appoint such a person, the Scottish Ministers must have regard 
to— 10 

(a) any representations received about the matters to be included in the proposed 
national marine plan or (as the case may be) the proposed regional marine plan in 
response to the invitation issued in pursuance of paragraph 4(3), 

(b) any representations received about the proposals published in the consultation 
draft, 15 

(c) such other matters as Scottish Ministers consider relevant. 

(3) The person so appointed must— 

(a) make recommendations, 

(b) give reasons for the recommendations. 

(4) The Scottish Ministers must publish the recommendations and the reasons given for 20 
them in the report. 

 
Matters to which Scottish Ministers are to have regard in settling text with a view to adoption etc. 

12 The Scottish Ministers, in settling the text of a national marine plan or (as the case may 
be) a regional marine plan with a view to adoption and publication under paragraph 14, 
must have regard to— 25 

(a) any recommendations made by any person appointed under paragraph 11, 

(b) the reasons given by any such person for any such recommendations, 

(c) such other matters as the Scottish Ministers consider relevant. 

 
Laying settled text of draft national marine plan before the Parliament 

13 (1) The Scottish Ministers must not adopt a national marine plan unless they have complied 30 
with the requirements of this paragraph. 

(2) The Scottish Ministers must lay before the Parliament a copy of the draft plan 
containing the text settled in accordance with paragraph 12. 

(3) If, during the period for Parliamentary consideration the Parliament passes a resolution 
with regard to the draft, the Scottish Ministers must lay before the Parliament a 35 
statement setting out their response to the resolution. 
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(4) In this paragraph, “the period for Parliamentary consideration” means the period of 40 

days beginning on the day on which a copy of the draft plan is laid before the Parliament 
under sub-paragraph (2); and in reckoning that period no account is to be taken of any 
time during which the Parliament is— 

(a) dissolved,  5 

(b) in recess for more than 4 days. 

 
Adoption and publication of marine plan 

14 (1) A national marine plan or (as the case may be) a regional marine plan is adopted by the 
Scottish Ministers when they decide to publish the plan. 

(2) A national marine plan which the Scottish Ministers decide to publish may be— 10 

(a) the same as the draft laid before the Parliament under paragraph 13, 

(b) that draft with such modifications as the Scottish Ministers consider appropriate. 

(3) A regional marine plan which the Scottish Ministers decide to publish may be— 

(a) the same as the proposals published in the consultation draft relating to it, or 

(b) those proposals with such modifications as the Scottish Ministers consider 15 
appropriate. 

(4) Where the Scottish Ministers adopt a national marine plan or a regional marine plan, 
they must publish it as soon as reasonably practicable after its adoption, together with 
statements of each of the following— 

(a) any modifications that have been made to the proposals published in the 20 
consultation draft for the plan, 

(b) the reasons for those modifications, 

(c) if any recommendations made by any independent person appointed under 
paragraph 11 have not been implemented in the plan, the reasons why any such 
recommendations have not been implemented, 25 

(d) if any matter in a resolution of the Parliament in pursuance of paragraph 13 has 
not been implemented in a national marine plan published under this paragraph, 
the reasons why any such matter has not been implemented. 

(5) The Scottish Ministers must lay a copy of the adopted national marine plan before the 
Parliament as soon as is reasonably practicable after the plan’s adoption. 30 

 

SCHEDULE 2 
(introduced by section 41) 

FURTHER PROVISION ABOUT CIVIL SANCTIONS UNDER PART 3 (MARINE LICENSING)  

 
Interpretation 

1 In this schedule “civil sanction” means a fixed monetary penalty or a variable monetary 35 
penalty. 
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Fixed monetary penalties: other sanctions 

2 (1) Provision under section 37 must secure that, in a case where a notice of intent referred to 
in section 38(2)(a) is served on a person— 

(a) no criminal proceedings for the offence to which the notice relates may be 
instituted against the person in respect of the act or omission to which the notice 5 
relates before the end of the period in which the person may discharge liability to 
the fixed monetary penalty pursuant to section 38(2)(b),  

(b) if the person so discharges liability, the person may not at any time be convicted 
of the offence to which the notice relates in relation to that act or omission. 

(2) Provision under section 37 must also secure that, in a case where a fixed monetary 10 
penalty is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 
penalty is imposed in respect of the act or omission giving rise to the penalty,  

(b) the Scottish Ministers may not issue a compliance notice or a remediation notice 
to that person in respect of the act or omission giving rise to the penalty.  15 

 
Variable monetary penalties: other sanctions 

3 Provision under section 39 must secure that, in a case where a variable monetary penalty 
is imposed on a person— 

(a) the person may not at any time be convicted of the offence in relation to which the 
penalty is imposed in respect of the act or omission giving rise to the penalty,  20 

(b) the Scottish Ministers may not issue a compliance notice to the person in respect 
of the act or omission giving rise to the penalty.  

 
Combination of sanctions 

4 (1) Provision may not be made under section 37 and section 39 in relation to the same 
offence unless it secures that— 25 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a variable monetary 
penalty has been imposed on the person in relation to the act or omission,  

(b) the Scottish Ministers may not serve a notice of intent referred to in section 
40(2)(a) on a person in relation to any act or omission where— 30 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 
that act or omission pursuant to section 38(2)(b). 

(2) Provision under section 37 which results in the Scottish Ministers having power to 35 
impose a fixed monetary penalty or to issue a stop notice in relation to the same offence 
must secure that— 

(a) the Scottish Ministers may not serve a notice of intent referred to in section 
38(2)(a) on a person in relation to any act or omission where a stop notice has 
been served on the person in relation to the act or omission,  40 
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(b) the Scottish Ministers may not serve a stop notice on a person in relation to any 

act or omission where— 

(i) a fixed monetary penalty has been imposed on the person in relation to the 
act or omission, or 

(ii) the person has discharged liability to a fixed monetary penalty in relation to 5 
the act or omission pursuant to section 38(2)(b). 

 
Monetary penalties 

5 An order under section 37 or 39 which enables the Scottish Ministers to require a person 
to pay a fixed monetary penalty or a variable monetary penalty may include provision— 

(a) for early payment discounts, 10 

(b) for the payment of interest or other financial penalties for late payment of the 
penalty (such interest or other financial penalties not in total to exceed the amount 
of that penalty), 

(c) for enforcement of the penalty.  

 
Recovery of expenses 15 

6 (1) Provision under section 39 may include provision for the Scottish Ministers, by notice, 
to require a person on whom a variable monetary penalty is imposed to pay the expenses 
incurred by the Scottish Ministers in relation to the imposition of the penalty up to the 
time of its imposition. 

(2) In sub-paragraph (1), the reference to expenses includes in particular— 20 

(a) investigation expenses, 

(b) administration expenses, 

(c) the expenses of obtaining expert advice (including legal advice). 

(3) Provision under this paragraph must secure that, in any case where a notice requiring 
payment of expenses is served— 25 

(a) the notice specifies the amount required to be paid, 

(b) the Scottish Ministers may be required to provide a detailed breakdown of that 
amount,  

(c) the person required to pay the expenses is not liable to pay any expenses shown by 
the person to have been unnecessarily incurred,  30 

(d) the person required to pay the expenses may appeal against— 

(i) the decision of the Scottish Ministers to impose the requirement to pay 
expenses,  

(ii) the decision of the Scottish Ministers as to the amount of the expenses. 

(4) Provision under this paragraph may include the provision referred to in paragraph 5(b) 35 
and (c).  

(5) Provision under this paragraph must secure that the Scottish Ministers are required to 
publish guidance about how they will exercise the power conferred by the provision.  
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Appeals 

7 (1) An order under section 37 or 39 which makes provision for an appeal in relation to the 
imposition of any requirement or service of any notice may include provision— 

(a) suspending the requirement or notice pending determination of the appeal,  

(b) as to the powers of the sheriff to whom the appeal is made. 5 

(2) The provision referred to in sub-paragraph (1)(b) includes provision conferring on the 
sheriff to whom the appeal is made power to— 

(a) withdraw the requirement or notice,  

(b) confirm the requirement or notice,  

(c) take such steps as the Scottish Ministers could take (by virtue of this Act) in 10 
relation to the act or omission giving rise to the requirement or notice,  

(d) remit the decision whether to confirm the requirement or notice, or any other 
matter relating to that decision, to the Scottish Ministers.  

 
Consultation  

8 (1) Before making an order under section 37 or 39, the Scottish Ministers must consult the 15 
following (in addition to any persons who must be consulted under paragraph 9)— 

(a) such organisations as appear to the Scottish Ministers to be representative of 
persons substantially affected by the proposals,  

(b) such other persons as the Scottish Ministers consider appropriate. 

(2) If, as a result of any consultation required by sub-paragraph (1), it appears to the 20 
Scottish Ministers that it is appropriate substantially to change the whole or any part of 
the proposals, the Scottish Ministers must undertake such further consultation with 
respect to the changes as they consider appropriate.  

(3) If, before the day on which this schedule comes into force, any consultation was 
undertaken which, had it been undertaken after that day, would to any extent have 25 
satisfied the requirements of this paragraph, those requirements may to that extent be 
taken to have been satisfied.  

 
Guidance as to use of civil sanctions 

9 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must secure the results in sub-paragraph (2). 30 

(2) The results are that— 

(a) the Scottish Ministers must publish guidance about their use of the sanction,  

(b) in the case of guidance relating to a fixed monetary penalty or a variable monetary 
penalty, the guidance must contain the relevant information,  

(c) the Scottish Ministers must revise the guidance where appropriate,  35 

(d) the Scottish Ministers must consult such persons as the provision may specify 
before publishing any guidance or revised guidance,  

(e) the Scottish Ministers must have regard to the guidance or the revised guidance in 
exercising their functions under Part 3.  
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(3) In the case of guidance relating to a fixed monetary penalty, the relevant information 

referred to in sub-paragraph (2)(b) is information as to— 

(a) the circumstances in which the penalty is likely to be imposed,  

(b) the circumstances in which it may not be imposed,  

(c) the amount of the penalty,  5 

(d) how liability for the penalty may be discharged and the effect of the discharge,  

(e) rights to make representations and objections and rights of appeal.  

(4) In the case of guidance relating to a variable monetary penalty, the relevant information 
referred to in sub-paragraph (2)(b) is information as to— 

(a) the circumstances in which the penalty is likely to be imposed,  10 

(b) the circumstances in which it may not be imposed, 

(c) the matters likely to be taken into account by the Scottish Minister in determining 
the amount of the penalty (including, where relevant, any discounts for voluntary 
reporting of non-compliance), and 

(d) rights to make representations and objections and rights of appeal.  15 

 
Guidance as to enforcement of offences 

10 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 in relation to an offence they must also prepare and publish 
guidance about how the offence is enforced.  

(2) The guidance must include guidance as to— 20 

(a) the sanctions (including criminal sanctions) to which a person who commits the 
offence may be liable,  

(b) the action which the Scottish Ministers may take to enforce the offence, whether 
by virtue of section 37 or 39 or otherwise, and 

(c) the circumstances in which the Scottish Ministers are likely to take any such 25 
action.  

(3) The Scottish Ministers may from time to time revise guidance published by them under 
this paragraph and publish the revised guidance.  

(4) The Scottish Ministers must consult such persons as they consider appropriate before 
publishing any guidance or revised guidance under this paragraph.  30 

 
Publication of enforcement action 

11 (1) Where the Scottish Ministers make provision about the imposition of civil sanctions 
under section 37 or 39 the provision must (except where sub-paragraph (4) applies) 
secure the result in sub-paragraph (2). 

(2) The result is that the Scottish Ministers must from time to time publish reports 35 
specifying— 

(a) the cases in which the civil sanction has been imposed,  

(b) where the civil sanction is a fixed monetary penalty, the cases in which liability to 
the penalty has been discharged pursuant to section 38(2)(b), and 
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(c) where the civil sanction is a variable monetary penalty, the cases in which an 
undertaking referred to in section 40(4A) is accepted from such a person. 

(3) In sub-paragraph (2)(a), the reference to cases in which the civil sanction has been 
imposed does not include cases where the sanction has been imposed but overturned on 
appeal. 5 

(4) The provision need not secure the result in sub-paragraph (2) in cases where the Scottish 
Ministers consider that it would be inappropriate to do so. 

 
Disclosure of information 

12 (1) Information held by or on behalf of a person mentioned in sub-paragraph (2) may be 
disclosed to the Scottish Ministers where— 10 

(a) the person has an enforcement function in relation to the offence, and  

(b) the information is disclosed for the purpose of the exercise by the Scottish 
Ministers of any powers conferred on them under section 37 or 39 in relation to 
the offence.  

(2) The persons are— 15 

(a) a Procurator Fiscal,  

(b) a constable of a police force in Scotland. 

(3) It is immaterial for the purposes of sub-paragraph (1) whether the information was 
obtained before or after the coming into force of this paragraph.  

(4) A disclosure under this paragraph is not to be taken to breach any restriction on the 20 
disclosure of information (however imposed). 

(5) Nothing in this paragraph authorises the making of a disclosure in contravention of— 

(a) the Data Protection Act 1998 (c.29), or 

(b) Part 1 of the Regulation of Investigatory Powers Act 2000 (c.23). 

(6) This paragraph does not affect a power to disclose which exists apart from this 25 
paragraph.  

 

SCHEDULE 3 
(introduced by section 122(3)) 

WARRANTS ISSUED UNDER SECTION 122 

Introductory 30 

1 (1) This schedule has effect in relation to the issue to marine enforcement officers of 
warrants under section 122. 

(2) Entry into a dwelling under such a warrant is unlawful unless it complies with the 
provisions of this schedule. 

 
Applications for warrants 35 

2 (1) Where a marine enforcement officer applies for a warrant, the officer must— 

(a) state the ground on which the application is made, 
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(b) state the enactment under which the warrant would be issued, 

(c) specify the dwelling which it is desired to enter and inspect, 

(d) identify, so far as is practicable, the purpose for which entry is desired. 

(2) An application for a warrant must be made without notice and must be supported by 
evidence on oath. 5 

(3) The officer must answer on oath any question that the justice hearing the application 
asks the officer. 

 
Safeguards in connection with power of entry conferred by warrant 

3 A warrant authorises entry on one occasion only. 

4 (1) A warrant must specify— 10 

(a) the name of the person who applies for it, 

(b) the date on which it is issued, 

(c) the enactment under which it is issued,  

(d) the dwelling to be entered. 

(2) A warrant must identify, so far as is practicable, the purpose for which entry is desired. 15 

5 (1) 2 copies are to be made of a warrant. 

(2) The copies must be clearly certified as copies. 

 
Execution of warrants 

6 A warrant may be executed by any marine enforcement officer. 

7 (1) A warrant may authorise persons to accompany any marine enforcement officer who is 20 
executing it. 

(2) A person authorised under this paragraph has the same powers as the officer whom the 
person is accompanying in respect of the execution of the warrant, but may exercise 
those powers only in the company of, and under the supervision of, an enforcement 
officer. 25 

8 (1) Execution of a warrant must be within 3 months from the date of its issue. 

(2) Execution of a warrant must be at a reasonable time, unless it appears to the officer 
executing it that there are grounds for suspecting that the purpose of entering the 
dwelling may be frustrated if the officer seeks to enter at a reasonable time. 

9 (1) Where the occupier of a dwelling that is to be entered under a warrant is present at the 30 
time when a marine enforcement officer seeks to execute the warrant, the following 
requirements must be satisfied— 

(a) the occupier must be told the officer’s name, 

(b) the officer must produce to the occupier documentary evidence of the fact that the 
officer is a marine enforcement officer, 35 

(c) the officer must produce the warrant to the occupier, 

(d) the officer must supply the occupier with a certified copy of it. 

(2) Where— 
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(a) the occupier of a dwelling that is to be entered under a warrant is not present when 
a marine enforcement officer seeks to execute it, but 

(b) some other person who appears to the officer to be in charge of the dwelling is 
present, 

sub-paragraph (1) has effect as if any reference to the occupier were a reference to that 5 
other person. 

(3) If there is no person present who appears to the marine enforcement officer to be in 
charge of the dwelling, the officer must leave a certified copy of the warrant in a 
prominent place there. 

 
Return of warrants 10 

10 (1) A warrant which— 

(a) has been executed, or 

(b) has not been executed within the time authorised for its execution, 

must be returned to the appropriate person. 

(2) In sub-paragraph (1), the appropriate person is— 15 

(a) in the case of a warrant issued by a sheriff, the sheriff clerk, 

(b) in the case of a warrant issued by a justice of the peace or stipendiary magistrate, 
the clerk of the justice of the peace court. 

(3) A warrant that is returned under this paragraph must be retained by the person to whom 
it is returned for a period of 12 months. 20 

(4) If during that period the occupier of the dwelling to which the warrant relates asks to 
inspect it, the occupier must be allowed to do so. 

 

SCHEDULE 4 
(introduced by section 147) 

CONSEQUENTIAL MODIFICATIONS 25 

PART 1 

MARINE LICENSING 

 
Coast Protection Act 1949 (c.74) 

1 In the Coast Protection Act 1949— 

(a) Part II is repealed, 30 

(b) in section 49, subsection (2A) is repealed.  

 
Merchant Shipping Act 1988 (c.12) 

2 Section 36 of the Merchant Shipping Act 1988 is repealed. 
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Energy Act 2004 (c.20) 

3 In section 99 of the Energy Act 2004, subsections (4) and (5) are repealed. 

 
PART 2 

MARINE PROTECTION AND ENHANCEMENT: THE SCOTTISH MARINE PROTECTION AREA 

Protection of Wrecks Act 1973 (c.33) 5 

4 Section 1 of the Protection of Wrecks Act 1973 is repealed.  

 
Wildlife and Countryside Act 1981 (c.69) 

5 In the Wildlife and Countryside Act 1981— 

(a) in the italic heading immediately preceding section 34A, the words “, marine 
nature reserves” are repealed,  10 

(b) sections 36 and 37 are repealed,  

(c) in section 67, in subsection (2), the words “, 36” are repealed,  

(d) Schedule 12 is repealed.  

 
Territorial Sea Act 1987 (c.49) 

6 In the Territorial Sea Act 1987— 15 

(a) in section 3, in subsection (2), paragraph (b) is repealed, 

(b) in Schedule 1, paragraph 6 is repealed.  

 
Local Government (Wales) Act 1994 (c.19) 

7 In the Local Government (Wales) Act 1994, in Schedule 16, in paragraph 65, sub-
paragraphs (4) and (10) are repealed.  20 

 
Local Government etc.(Scotland) Act 1994 (c.39) 

8 In the Local Government etc. (Scotland) Act 1994, in Schedule 13, in paragraph 125, 
sub-paragraph (3) is repealed. 

 
Water Industry (Scotland) Act 2002 (asp 3) 

9 In the Water Industry (Scotland) Act 2002, in schedule 7, in paragraph 11, sub-25 
paragraph (3) is repealed.  

 
PART 3 

SEA FISHERIES 

Sea Fisheries Act 1968 
10 In the Sea Fisheries Act 1968 (c.77), in section 15 (amendments of Sea Fisheries 30 

(Shellfish) Act 1967), subsection (2A) is repealed. 
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Fisheries Act 1981 

11 (1) The Fisheries Act 1981 (c.29) is modified as follows. 

 (2) The following provisions are repealed— 

(a) section 19(2)(c), 

(b) section 22(2)(a) and (3), 5 

(c) section 28. 

 (3) In paragraph 33 of Part 2 of Schedule 4 (offences to which section 33(5) applies)— 

(a) for “Sea Fisheries (Conservation) Act 1967” substitute “Sea Fish (Conservation) 
Act 1967”, 

(b) for “smaller than the prescribed size” substitute “which do not meet the prescribed 10 
size requirements”. 

Sea Fish (Conservation) Act 1992 
12  In the Sea Fish (Conservation) Act 1992 (c.60), paragraph (b) of section 5 is repealed.

Criminal Justice and Public Order Act 1994 

13  In the Criminal Justice and Public Order Act 1994 (c.33), in Part 1 of Schedule 8 15 
(increase in penalties), the entry relating to section 7(4) of the Sea Fisheries (Shellfish) 
Act 1967 is repealed. 

 

SCHEDULE 5 
(introduced by section 146(2)) 

INDEX 20 

 
 Expression Interpretation provision 

 
 
 
 
 
 
 
25 
 
 
 
 
 
 
 
 
 
30 
 

 
the 2009 Act 
 
common enforcement powers 
 
compliance notice 
 
the Conservation (Natural Habitats, &c.) Regulations 
 
Demonstration and Research MPA 
 
designation order 
 
emergency safety notice 
 
European marine site 
 
fish farm 
 

 
Section 146(1) 
 
Section 118 
 
Section 34 
 
Section 146(1) 
 
Section 58(1) 
 
Section 58(1) 
 
Section 48 
 
Section 146(1) 
 
Section 146(1) 
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 Expression Interpretation provision 

 
 
 
 
 
 
5 
 
 
 
 
 
 
 
 
 
10 
 
 
 
 
 
 
 
 
 
15 
 
 
 
 
 
 
 
 
20 
 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 

fixed monetary penalty 
 
the Habitats Directive 
 
Historic MPA 
 
licensable marine activity 
 
marine conservation order 
 
marine enforcement officer 
 
marine historic asset 
 
marine installation 
 
marine licence 
 
marine management scheme 
 
marine policy statement 
 
marine structure 
 
national marine plan 
 
Nature Conservation MPA 
 
protected feature, in relation to a Nature Conservation 
MPA 
 
regional marine plan 
 
remediation notice 
 
Scottish marine area 
 
Scottish marine protection area 
 
Scottish marine region 
 
sea 
 
seal conservation area 
 
seal licence 
 
stated conservation objectives for a Nature 
Conservation MPA 
 
stated preservation objectives for a Historic MPA 

Section 37(3) 
 
Section 146(1) 
 
Section 58(1) 
 
Section 17(1) 
 
Section 74 
 
Section 141(1) 
 
Section 63(5) 
 
Section 146(1) 
 
Section 55(1) 
 
Section 87 
 
Section 15 
 
Section 146(1) 
 
Section 15 (see also section 3) 
 
Section 58(1) 
 
Section 94 
 
 
Section 15 (see also section 3) 
 
Section 35 
 
Section 1(1) 
 
Section 56(1) 
 
Section 3(4) 
 
Section 2 (for Part 4 section 57) 
 
Section 104(1) 
 
Section 98 
 
Section 94 
 
 
Section 94 
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 Expression Interpretation provision 
 
 
 
 
 
 
 
5 

 

 
stated purpose for a Demonstration and Research MPA 
 
stop notice 
 
UK marine area 
 
urgent continuation order 
 
urgent marine conservation order 
 
variable monetary penalty 
 
the Wild Birds Directive 
 

 
Section 94 
 
Section 46 
 
Section 146(1) 
 
Section 77(6) 
 
Section 94 (see also section 77) 
 
Section 39(3) 
 
Section 146(1) 
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Marine (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make provision in relation to functions and activities in 
the Scottish marine area, including provision about marine plans, licensing of marine 
activities, the protection of the area and its wildlife including seals and regulation of sea 
fisheries; and for connected purposes.

Introduced by: Richard Lochhead
On: 29 April 2009
Supported by: Roseanna Cunningham
Bill type: Executive Bill
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